Insurance Law Outline
1. Insurance as a Contract (Chapter 1)
a. Definition of Insurance
i. (a) A contract 
ii. (b) whereby one undertakes 
iii. (c) to indemnify another against 
iv. (d) loss, damage, or liability arising from
v. (e) a contingent or unknown event
b. Nature as Contract
i. (a) Subject to same principles of interpretation as contract law.
ii. (b) While insurance is a written instrument, oral contracts are valid also.
c. Contingent or unknown event
i. (a) Insurance cannot protect against risks that are certain or expected or harms that have already occurred.
ii. (b) However, an unknown risk is insurable even though it is later learned that the loss was inevitable when the policy took effect.
d. Shifting of Risk
i. (1) Insurance is as a contract needs TWO elements:
1. (a) A risk of loss to which one party is subject and a shifting of that risk to another party; and
2. (b) distribution of that risk among similarly situated persons.
ii. (2) Principal Object and Purpose
1. (a) Even with these two elements present however, if the elements are not the principal object and purpose of the contract, it is not considered insurance.
2. (b) However, even if not the principal object and purpose, it is still subject to statutory regulations.
e. Insurable Interest
i. (a) There needs to be an insurable interest for an insurance contract to be valid.
ii. (b) Rationale
1. Prevents others from gambling on the lives or property of others or profiting from their misfortune.
iii. (c) Burden on insurer to challenge lack of insurable interest.
f. Limitation to Insurance Contracts
i. (a) Agreements for certain types of “insurance” are illegal and unenforceable.
1. (1) Unlawful acts
2. (2) Losses caused by willful act of insured
3. (3) Unlicensed individuals
a. It is illegal to insure liability for damages awarded against unlicensed persons who cause injury or damage in providing certain goods or services for which a license is required.
g. Reinsurance
i. (1) Reinsurance defined:
1. (a) Reinsurance is an agreement 
2. (b) by which one insurer (reinsurer) 
3. (c) assumes all or a portion of the risk incurred by another insurer (the reinsured) 
4. (d) under an existing insurance policy (the original insurance).
ii. (2) The reinsured company thus shifts all or a portion of the risk under an existing policy to the reinsurer.
1. (a) However, claims by the original insured are still paid by the original insurer who in turn is paid by the reinsurer.
2. (b) Original insured is not a party to the reinsurance contract nor a third party beneficiary.
a. (i) Therefore, reinsured has no rights against the reinsurer.
i. Exception to this rule
1. (1) Novation
a. If there has been novation whereby reinsurer substituting itself for the ceding insurer.
2. (2) Cut through
a. Clause permitting the original policy holder to recover directly from the reinsurer upon the insolvency of the ceding company or other designated event.
h. Individual v. Group Insurance
i. (1) Individual Policies
1. (a) Individual policies are those that cover only a named person or persons and which are underwriting individually.
a. (i) The risk is assessed based on information provided regarding particular property and/or person involved.
ii. (2) Group Policies
1. (a) Group insurance covers persons who have some “affinity” or relationship for insurance purposes.
a. i.e. employees of a single employer.
i. Primary, Excess, and Umbrella Insurance
i. (1) Primary Insurance
1. Primary insurance provides coverage immediately upon the happening of the occurrence that gave rise to liability.
ii. (2) Secondary Insurance
1. Secondary insurance does not provide coverage until primary insurer’s limits are exhausted.
a. (a) Excess policies
i. Excess policies typically provide coverage over a specified underlying insurance policy.
b. (b) Umbrella policies
i. Umbrella policies typically provide coverage over more than one underlying policy.
1. i.e. Liability above the limits provided in the insured’s homeowners and automobile insurance.
j. First Party v. Third Party Coverages
i. (a) First Party Coverage
1. (1) First party coverages protect against loss or damage sustained by the insured.
a. (a) Plaintiff is the insured and seeks to recover benefits under the policy payable directly to the insured, not a third party.
ii. (b) Third Party Coverage
1. (1) “Third party” coverages protect the insured against liability to another based on the insured’s acts.
a. Third party coverages have two elements:
i. (a) to indemnify the insured against liability to the third party claimant; and
ii. (b) to defendant lawsuits by the third party claimant against the insured.
2. (2) Third party is not the one suing the insurer.
a. (a) The insured is suing the insurer to enforce the insurer’s obligation to indemnify and/or defend the insured.
3. (3) Situations where third party may have a right to sue the insurer directly
a. (a) If named as defendant for declaratory action by insurer.
b. (b) As assignee of insured
c. (c) Judgment Enforcement
2. Agent v. Broker Distinction (Chapter 2)
a. (1) Labels of Agent or Broker not Determinative
i.  (a) Court looks to what they say and do not by what they are called.
b. (2) Agent
i. (a) Authorized to transact insurance by and on behalf of an insurer.
ii. (b) Represents insurance company and binds insurance company on coverage.
iii. (c) Licensing Requirements for Agent
1. (1) A valid license issued by the Commissioner of Insurance and 
2. (2) Notice of appointment by the insurer.
iv. Two Types of Binding Authority
1. (a) Actual Authority
a. (1) Persons “really employed” by the insurance company to transact business on its behalf have actual authority.
2. (b) Ostensible Authority
a. (1) Ostensible authority exists where the insurer intentionally or carelessly causes a third person to believe someone who is “not really employed” by the insurer is its agent.
b. (2) Based on doctrine of estoppels.
c. (3) Court looks to the principal’s (insurer’s) acts or lack of action rather than agent’s actions.
v. Consequences for binding authority
1. Insurer is bound by actions of agent in expanding or narrowing coverage or interpreting an ambiguous term.  (See Elmer)
c. (3) Broker
i. (a) Transacts insurance on behalf of insured not insurer.
ii. (b) Does not bind insurance company on coverage.
iii. (c) If a broker submits an insurance application containing false information the broker knows or should know to be false, and the insurer relies thereon in issuing a policy, the broker may be liable for whatever losses and costs are incurred by the insurer under the policy.
d. (4) Independent agents can represent both insured and insurer
i. (a) Independent agents can be appointed with many insurance companies.
ii. (b) Captive agents only work for one insurance company
iii. (c) Independent agents
1. It is possible for insurance agent to represent both the insurance applicant and the insurer in the same transaction.
e. (5) Tort Liability of Agent and Broker
i. (A) Agent
1. (1) Agent is not personally liable to the insured for the negligence committed within the scope of his or her employment.
a. (a) Exceptions
i. See 2-16.2 and 2-17.
ii. (B) Broker
1. (1) Broker may be personally liable for losses suffered by the insured as a result of the broker’s breach of duty to the insured.
a. (a) The insured must prove that but for the broker’s negligence, the insured would have had insurance coverage for a loss that occurred.
b. (b) Specifics 2-18 and on.
f. Case law: Elmer Tallant Agency, Inc. v. Bailey
i. Facts
1. Agent Tallant sold insurance policy to Bailey, a wood, cotton, and gin business.
a. Tallant orally told Bailey there is coverage.
b. Tallant did not seek prior approval despite agreement between Tallant agent and Zurich insurer requiring Tallant to do so.
2. Bailey brings claim against Zurich when suit is brought against them.
ii. Issue
1. Is Zurich responsible?
iii. Reasoning
1. Tallant who is an agent appointed by Zurich binds Zurich and Zurich is responsible to indemnify and defend against claims brought by Bailey.
2. However, since Tallant violated prior approval agreement, Zurich can seek indemnification against Tallant.
3. Anatomy of an Insurance Policy (Chapter 3)
a. (1) Essential terms that by statute every insurance policy must specify
i. (a) The parties between whom the contract is made;
ii. (b) the property or life insured
iii. (c) the interest of the insured in the property insured if he or she is not the absolute owner thereof
iv. (d) the risks insured against
v. (e) the period during which the insurance is to continue and
vi. (f) either (1) a statement of the premium, or (2) if the insurance is of a type where the exact premium is fixed only at the termination of the contract, a statement of the basis and rates upon which the final premium is to be determined.
b. (2) Incorporation of terms by reference
i. An insurance policy may include provisions not physically part of the policy, so long as they sufficiently incorporate by reference.
c. (3) Statutory Restrictions on Coverage
i. Certain statutes limit the coverage that may be provided by insurance policies:
1. (a) No waiver of insurable interest requirement
2. (b) No coverage for willful act of the insured.
3. (c) No coverage for future unlawful acts
4. (d) No coverage for fines or penalties or for restitution in a criminal proceeding.
5. (e) No duty to defend criminal and 
a. Certain Civil actions
i. (i) false advertising
ii. (ii) unfair competition proceedings in which fines or penalties are sought by
iii. Attorney General or any district attorney, county counsel, or city prosecutor.
d. Provisions Required by Statute in Certain Policies
i. (a) Certain coverage terms and conditions are mandated by law.
ii. (b) Insurance company can only expand coverage not reduce required coverage.
iii. (c) Where a policy provision is mandated by statute, policies that do not contain the required provision will be enforced as if they did.
e. Statutory Definitions
i. If a term is already defined by statute, the statutory definition supersedes conflicting definitions in the contract.
f. Special notice
i. Statutes require in some cases, that policies contain special notice of restrictions or limitations in the contract.
g. Standard v. Non Standard Forms
i. (a) Most insurance policies are on a standard form contract.
1. The insurer can modify the standard form with “endorsements.”
ii. (b) Non Standard forms:  Manuscripts
1. (i) Rarely used in insurance industry.
2. (ii) Policy terms arrived by negotiation between insurer and insured.
3. (iii) When it is used:
a. (a) Used when risk is very specialized or
b. (b) If insured’s bargaining power is so great that the insurer agrees to negotiate the terms of the policy in order to obtain the insured’s business.
4. (iv) Manuscripts are less likely to be viewed as contract of adhesion.
h. Anatomy of the Policy
i. (1) Declarations Page (Dec page)
1. (a) When entire insurance policy is a standardized form, the declarations page is a “manuscript”.
2. (b) Used to customize the policy for the particular insured and the specific risk(s) covered by the policy.
3. (c) Typically it’s the application signed by the insured to get coverage.
ii. (2) Policy period in Dec Page
1. Declarations page has two dates:
a. (1) Inception date and 
b. (2) Expiration date
iii. (3) Policy limits and deductible
1. Both policy limits and deductibles appear in dec page.
2. (a) Policy limit
a. A policy limit is the maximum amount the insurer is obligated to pay on the occurrence of a loss or claim covered by the policy.
3. (b) Deductible
a. Deductible applies only once to a single occurrence.
b. When looking at deductible focus on occurrence rather than the various amounts of coverage listed on dec page.
iv. (4) Endorsements
1. (a) Endorsements on a dec page add or decrease coverage in policy.
v. (5) Insuring clause
1. (a) Describes what is insured in the policy.
2. (b) Insuring clause has three qualifications:
a. (1) Who is covered by the policy
b. (2) What type of loss or damage is covered by the policy
c. (3) What type of activity or peril is covered by the policy
vi. (6) Exclusions
1. (a) Limit or take away coverage provided by the insuring clause.
2. (b) Insurer bears the burden of proof to show claim was excluded.
vii. (7) Exceptions
1. (a) Give back coverage taken away by the exclusion.
a. Broadly construed in favor of coverage.
2. (b) Cannot create coverage for claims not covered in the insuring clause.
viii. Conditions
1. (a) Every insurance policy imposes certain conditions on coverage provided by the policy
2. (b) Conditions impose certain duties on the insured in order to obtain the coverage provided by the policy.
3. (c) Condition precedent v. subsequent
a. (1) Precedent
i. A condition precedent refers to an act, condition or event that must occur before the insurance contract becomes effective or binding on the parties.
b. (2) Subsequent
i. A condition subsequent pertains to some event or occurrence after the insurance contract come into existence.
4. (d) Notice and cooperation clauses
· (1) Most policies require that the insured provide prompt notice to insurer of a loss covered by the policy and cooperate with the insurer in the investigation and settlement of any claim.
a. (2) If insured doesn’t give prompt notice of the claim or cooperate with the defense provided by the insurer, the insurer may be excused from its duty to defend and indemnify the insured against the claim involved.
i. (a) Insurer must specify the defect and give notice or proof of loss so that insured can remedy it.
ii. (b) If insurer fails to specify, the defect is deemed waived.
iii. (c) However
1. Unless insurer can demonstrate actual prejudice from late notice, the insured’s failure to provide timely notice will not defeat coverage.
ix. Damages
1. Two types of CGL (commercial general liability) coverages
a. (A) Property and bodily injury
i. (i) Property 3-34
ii. (ii) Bodily injury 3-33
b. (B) Personal & Advertising injury
i. 3-37
4. Interpretation of Insurance Contract
a. Three step process of interpretation

i. (1) Plain Meaning Doctrine

1. (a) Terms of policy are read as a lay person would read it.

2.  (b) Plain meaning rule does not apply if the parties clearly intended to use particular words in a technical sense, or the words have acquired a special meaning by usage.

3. (c) Court can consider insurance industry publications in determining the meaning of provisions in standard form policy.

4. (d) Term read in context of entire policy.

5. (e) Court can consider extrinsic evidence. 

6. (f) If term has capability of two or more meanings than it is ambiguous.

a. (1) Inconsistency may be resolved by other rules.

i. (a) Manuscript provisions control over standard form provisions

ii. (b) Endorsements control over standard form

iii. (c) Specific provisions control over general.

ii. (2) Objectively Reasonable Expectations of Insured

1. (a) If terms have no plain meaning and are ambiguous, they must be interpreted in the sense the insurance company reasonably believed the insured understood them when the policy was issued.

2. (b) In accordance with the insured’s “objectively reasonable expectations.”

a. Three overarching things looked at to make this determination:

i. (1) Circumstances of case

ii. (2) Common sense

iii. (3) Context

3. (c) Party’s unexpressed subjective intent or understanding is inadmissible to prove an intent different from either the express terms of a written agreement or the parties’ mutual understanding.

4. (4) Things considered to determine insured’s objectively reasonable expectations:

a. (a) Amount of premiums paid

b. (b) Related indemnity contract

c. (c) Availability of other insurance

d. (d) Advertising 

e. (e) Party communications

f. (f) Drafter’s testimony

g. (g) ISO drafting history

h. (h) Positions taken in other litigation.

5. (5) Insuring clauses interpreted broadly

a. Ambiguities in coverage clauses are normally resolved by giving effect to the insured’s reasonable expectations.

b. However burden of proof is on the insured.

c. Policy holder has to prove that the situation falls into coverage.

6. (6) Exclusions and Limitations Strictly Construed

a. Exclusions and limitations on coverage in an insurance policy are “strictly construed against the insurer and liberally interpreted in favor of the insured.”

b. Burden is on insurer to show exclusion.

7. (7) An exception to an exclusion is construed broadly in favor of the insured.

a. Burden on insurer to show exception.

8. TRB Investments v. Fireman’s
a. Insuring clause had exclusion for coverage if building was vacant.

b. Exception to the vacancy exclusion was if the building was “under construction.”

c. Dispute was whether “under construction” meant new building taking place or if renovation gets covered as well.

d. Court found that renovation gets covered as well and gave coverage to insured.

i. (a) Court used legislative intent and construction.

ii. (b) Policy had endorsement that used a larger definition of “under construction.”

iii. (c) By evaluating policy under the context of the whole policy.
5. Types of Losses
a. Two Types of Losses
i. (1) Boom loss: Explosion, accident, falling down stairs, all accidents.
1. (A) First Party Coverage
a. The insurer’s policy that is in effect at the time of the boom is at risk during boom loss.
b. In other words manifestation rule applies.
2. (B) Third Party
a. Manifestation rule applies (see below).
ii. (2) Continuous loss: i.e. environmental damage
1. (A) First Party
a. Manifestation rule applies.
6. First Party Coverages
a. 1. Distinction Between First Party and Third Party Coverages

i. (a) First party coverage
1. (i) First party coverage is for losses suffered directly by the insured.
a. “if the insured is seeking coverage against loss or damage sustained by the insured, the claim is first party in nature.”
ii. (b) Third party coverage
1. (i) Third party coverage is for losses suffered by the other persons for which the insured may be legally responsible.
a. If the insured is seeking coverage against liability of the insured to another, the claim is third party in nature.
b. 2. Significance of the Two Coverages

i. (a) The outcome in first party cases depends on the insured’s contractual rights.

1. (i) Coverage analysis draws on the relationship between the perils that are either covered or excluded by the contract.

ii. (b) Third party cases seek to assess the insured’s negligence or tort liability to third persons.

c. 3. Types of “First Party” Coverages

i. Life insurance

ii. Disability insurance

iii. Health and medical expense insurance

iv. Automobile insurance other than liability

v. Property insurance (including homeowners and fire insurance)

vi. Fidelity and surety

vii. Title insurance

viii. Credit and mortgage insurance
d. 4. Trigger of Coverage “Manifestation Rule”

i. (1) “Manifestation Rule”
1. (a) First party coverage is “triggered” by the manifestation of damage during the policy period.
2. (b) In all first party cases, only one carrier will be liable for the entire loss.

3. (c) The insurer on the risk at that time is solely responsible for the loss including damages suffered after expiration of its policy period.

e. 5. Conditions Governing Claims
i. (a) Conditions
1. (i) The insurer’s payment of the benefits of a claim is conditioned upon the insured’s compliance with provisions governing presentation of claims.
2. (ii) The compliance must be shown before the insurer is required to pay.
3. (iii) For conditions to be given effect they must be stated in “conspicuous, unambiguous and unequivocal language.”
4. (iv) However not all provisions are given literal effect
a. (a) Some may be satisfied by “substantial performance” or
i. i.e. notice and proof of loss 
b. (b) Excused entirely where there has been no prejudice to the insurer
i. i.e. notice-prejudice rule.
5. Below are the conditions that insured must comply with
ii. (b) Conditions to Comply With
1. (1) Notice and Proof of Loss

a. (a) Insurance policies generally require the insured to give the insurer notice of any claim for a covered loss, and to provide proof of loss.
b. (b) Notice
i. (1) Insurance policies usually require the timeliness of the notice to be “prompt” or “immediate.”
1. (a) What constitutes timely notice is regulated by statute as to certain kinds of insurance.
ii. (2) Delay of Notice
1. (a) Delay of notice may be waived by insurer.
2. (b) Without prejudice, an insurer generally may not refuse a claim solely because of delayed notice from the insured.
a. (1) Burden is on insurer to prove actual and substantial prejudice.
i. (a) Insurer would have to show that the delayed notice and proof of loss impaired its ability to investigate and settle the claim.
3. (c) See special rules for
a. (1) Uninsured motorists 6A-5
b. (2) Fire Insurance 6A-5
c. (c) Proof of Loss
i. (1) If policy requires a preliminary proof of loss, the insured need not provide formal proof as would be required in court.
ii. (2) it is sufficient for the insured to give “the best evidence in his power at the time.”
iii. (3) Form of Proof
1. (A) If policy requires sworn proof of loss, nothing less suffices.
2. (B) However, if this is not specified, no particular form of proof is required.
iv. (4) Form of Proof Application
1. (a) May be prepared by insurer
a. (i) The insurance company often prepares a proof of loss form based on its investigations, and submits it to the insured for signature.
2. (b) Defects waived by failure to object
a. (i) Insurer waives any defect in a proof of loss if it fails to notify the insured promptly of the specific grounds for objection.
3. (c) Defects waived by denial of coverage
a. (i) The insurer may also waive defects in a notice or proof of loss by denying coverage on other grounds.
4. (d) Failure to file a proof of loss
a. (i) Where the insured submits no claim at all (or voluntarily withdraws it after giving notice of loss), the insurer has no liability due to failure of a condition precedent.

i. (A) “The burden is on the insured to initiate and support a claim.”

v. (5) Grounds for Rejection of Proof of Loss
1. (a) Insurer may reject a proof of loss only for omissions and insufficient descriptions.
a. i.e. a proof of loss without an inventory list where required by the policy.
2. (b) Insured may submit supplemental proof
a. (1) If insurer notifies insured that it is rejecting the proof of loss, insured has right to correct any mistakes or errors and supply additional information.
b. (2) Generally, the insured has a reasonable time to submit supplemental loss.
3. (c) Questions as to Credibility
a. (1) If proof of loss is complete, credibility or accuracy is not a ground for rejection.
4. (d) Errors in Proof of Loss
a. (1) Absent estoppels, the insured’s statements in a proof of loss are not conclusive.
i. (A) Any admissions are subject to explanation and correction, and proof may be presented. To show the statements were erroneous.
b. (2) However, intentional misstatements of material facts in a proof of loss may entitle the insurer to deny the claim or rescind the contract altogether.
vi. (6) Cooperation in Investigation for Proof of Loss
1. (a) Insurance policies usually require the insured to cooperate with the insurance company in the investigation of a claimed loss.
a. (i) Doesn’t apply to disclosure of attorney-client privilege.
2. (b) However, substantial prejudice rule applies.
a. (i) Insurer cannot assert the defense of a breach of the cooperation clause unless the insurer was substantially prejudiced. 
i. Burden of proof is on insurer.
2. (2) Examination Under Oath
a. (a) Many property insurance policies obligate the insured to submit to an examination under oath if requested by the insurer in connection with any claim.
b. (b) Insurer must be reasonable
i. (i) Insurer’s right to demand an examination must be exercised in a reasonable manner.
ii. (ii) Any objection by the insured as to the reasonableness of the time, place, or mode of examination must be timely raised or is waived.
c. (c) Stalling may be treated as refusal
i. (i) An insured’s stalling of a requested exam may be treated as a refusal.
d. (d) Compelled Examination
i. (i) Some policies also require the insured to produce employees, members of the insured’s household or others for examination under oath to the extent it is within the insured’s power to do so.
1. (A) Separate Examinations
a. The insurer has the right to examine each insured separately.
2. (B) Number of Examinations
a. An insurer may take its insured’s examination “as often as reasonably required.”
e. (e) Restrictions on Examination Under Oath
i. (1) Restrictions that may apply to fire, residential property, and earthquake insurance.
1. (A) Relevanvy
2. (B) Notice, place and length of exam
3. (C) Right to counsel and recording
4. (D) Right to Object
5. (E) Right to free transcript
6. (F) Notice of insured’s rights
ii. (2) Permissible scope of questioning
1. (a) Questioning limited to information that is relevant and reasonably necessary to process or investigate the claim.
2. (b) Insured may object to questions beyond the proper scope of inquiry.
3. (c) Insurer’s motives are irrelevant so long as the examination is on proper subjects of inquiry.
4. (d) Privilege against self-incrimination is not ground for refusing the insurer’s demand for an examination under oath.
iii. (3) Insurer’s defense
1. (a) Insured’s refusal to answer questions may be a defense for insurer to payment of claim.
2. (b) No need for prejudice
a. An insurer doesn’t need to show prejudice if insured does not submit to examination under oath.
3. (c) Compliance with examination under oath is a condition precedent to any claim.
iv. (4) Reasonable excuse avoids defense
1. (a) The insurer’s defense may fail if the insured has a reasonable excuse for failure to appear or answer questions.
a. i.e. illness or other incapacity, reliance on advice of counsel.
2. (b) Insured’s objections can be treated as breach of duty to submit to examination.
a. The propriety of the objections may have to be determined in subsequent litigation to enforce the claim.
3. (3) Contractual limitations
a. (a) May first party policies contain provisions limiting the time within which the insured may sue to enforce the policy.
i. (1) Limitations required by statute are valid as a matter of law.
ii. (2) If in policy but not mandated by statute, limiting time to sue is valid if:
1. (A) Clearly stated in the policy and 
2. (B) the time restriction is not so unreasonable as to show imposition or undue advantage.
b. (b) No need for insurer to show prejudice.
c. (c) When time limitation commences.
i. (1) Time limitation begins to run at “inception of loss”
1. (A) Inception of loss: the point in time when appreciable damage occurs and is or should be known to the insured, such that a reasonable insured would be aware that his notification duty under the policy has been triggered.
a. Prudential-LMI
i. (i) The more substantial or unusual the nature of the damage discovered by the insured, the greater the insured’s duty to notify his insurer of the loss promptly an diligently.
ii. (2) Insurer has burden of proof to show inception of loss occurred.
d. (d) Tolling of time limit
i. (a) A contractual limitations period is tolled while the claim is being considered by the insurer. 
1. (1) From the time the insured files a timely notice, pursuant to the policy notice provisions, to the time the insurer formally denies the claim in writing.
a. Prudential-LMI
ii. (b) Tolling ends upon the insured’s receipt of the insurer’s unconditional denial of the claim.
1. (1) Denial must be:
a. (A) Clear and unequivocal and 
b. (B) in writing.
2. (2) Partial Denial
a. Open question: courts haven’t addressed it.
3. (3) Request for Reconsideration
a. (a) Once insurer unequivocally denies the claim, there is no justification for further tolling.
b. (b) Thus, the insured’s request for reconsideration does not extend the time to sue or start the running of a new tolling period.
4. (4) If Insured seeks to reopen claim after full payment.
a. The tolling rule no longer applies after a claim is fully paid because there is no pending claim for the insurer to investigate or act upon.
iii. Insurance Code 2071-2071.1
1. (A) Codification in California for Fire Insurance.
2. (B) §2070 says fire insurance in California has to be on a standard form provided in §2071
3. (C) 2071
a. Standard form is shown.
i. (1) you have to have fire in the perils coverage.
ii. (2) If no fire coverage than 2071 doesn’t apply.
iii. (3) Almost all homeowner’s policies have fire coverage and 2071 applies.
iv. (4) Insurer must use this form unless insurer makes it as or more favorable for the insured.
4. (D) 2071.1
a. (1) At early stage insurance companies have people admit to things before they had an attorney.
b. (2) Examination under oath
i. Usually seen in fire and theft insurance.
c. (3) Insurance company has to follow 2071.1.
i. Sample letter on page 6A-53.
f. 6. Waiver, Estoppel, Forfeiture

i. (A) Methods that Insurer may Lose Contractual Right
1. (1) Waiver

a. (i) An intentional relinquishment of a known right with knowledge of relevant facts.
i. (a) Two ways for waiver
1. (1) Express-based on words of the waiving party or 
2. (2) Implied- based on conduct indicating an intent to relinquish the right.
b. (ii) No need to show detrimental reliance.
2. (2) Estoppel
a. (i) Words or conduct by the insurer that reasonably causes an insured to rely to his or her detriment; or
b. (ii) Two Ways Insurer can be Estopped
i. (A) Insurer’s conduct has caused either:
1. (1) a reasonable belief that insurer was providing coverage or
2. (2) any detrimental reliance on such conduct
3. (3) Forfeiture 
a. (i) The assessment of a penalty against the insurer for either misconduct or failure to perform an obligation under the contract.
b. (ii) Insurer’s subjective intent is focused on
i. (A) Only applies where it is shown that insurer intended to mislead the insured.
ii. (B) Insured doesn’t need to be mislead
1. (1) Insurer tactics designed to mislead the insured merit the sanction of forfeiture even if the insured was not mislead thereby.
c. (iv) Burden of proof is on the insured
i. Need to establish by clear and convincing evidence.
ii. (B) Waiver of Notice and Proof of Loss Provisions

1. (a) The insurer may expressly or impliedly waive or be estopped to assert the insured’s compliance with policy provisions requiring notice of proof of loss or other conditions to be performed by the insured.

2. (1) Defects waived by insurer’s failure to object

a. The insurer is under a duty to specify any defects in the notice or proof of loss so that the insured may remedy them.

b. By failing to do so promptly, the insurer waives the defects.

3. (2) Delay waived by insurer’s fault or failure to object

a. Delay in the presentation to an insurer of notice or proof of loss is waived, if caused by an act of his, or if he omits to make objection promptly and specifically upon that ground.

4. (3) Denial of coverage as waiver of notice and proof of loss requirement

a. If the insurance company denies coverage, it waives any policy requirement for notice and proof of loss.

b. However, if insurer raises objects for lack of notice and proof requirements at the same time that they denied claim, it is not waived.

iii. (C) Waiver and Estoppel re Provisions Limiting Time to Sue

1. (a) Policy provisions limiting the insured’s time to sue the insurer may be expressly or impliedly waived by the insurer. In appropriate cases, the insurer may be estopped from asserting such provisions as defenses to the insured’s action on the policy.
2. (1) Waiver of delay

a. (A) An insurer may be held to have waived a policy provision limiting time to sue where it expressly or impliedly consents to the insured’s noncompliance.

b. (B) Must show by clear and convincing evidence

i. (i) That insurer either

1. (a) intentionally relinquished a known right or 

2. (b) that its acts were so “inconsistent with an intent to enforce the right as to induce a reasonable belief that such right has been relinquished.

3. (2) Estoppel

a. (A) An insurer may be estopped to assert a policy provision limiting the time to sue where it has caused the insured to delay filing suit until after expiration of the time period.

b. (B) Elements of estoppels

i. (a) the insurer must know the facts;

ii. (b) the insurer must intend that its conduct be acted upon by the insured or must act in a way leading the insured to believe it was so intended

iii. (c) the insured must be ignorant of the insurer’s intent to invoke the statute as a defense and

iv. (d) the insured must detrimentally rely upon the insurer’s conduct.

c. (C) These elements can arise through misleading words or conduct or silence when there is a duty to speak.

d. (D) Conduct by insurer after expiration of the time provided in the policy cannot amount to a waiver or estoppels.

e. (E) Estoppel doesn’t apply if insured has actual knowledge of the time limitation.
g. (7) Policy Limits and Deductibles

i. (A) Property insurance policies typically provide limitations on the value of the property insured and deductibles on claimed losses.
ii. (B) Impact of Deductible on Policy Limits 
1. (i) Deductibles may or may not affect the limits of coverage available.
a. (1) Some require the insured to assume a portion of the coverage rather than loss.
i. i.e. insured shall be responsible for the first $10,000 of the $100,000 insurance provided by the policy.
1. In such a case, the insurer is liable for only $90,000 even if the loss exceeds $10,000.
b. (2) More commonly however, the insurer’s liability is made excess to the deductible.
i. i.e. any claim under this policy shall be subject to a $10,000 deductible.
ii. Under such provisions if the loss exceeds the policy limits, the insurer is liable for the full policy limits.
c. (3) Some require the insured to actually pay the specified amount before the insurer’s liability arises.
i. I.e. insured shall pay the first $10,000 of any loss claimed under this policy.
ii. Under such provision, the insured must pay the first $10,000 of any loss before the insurer owes anything; thereafter, the fully policy limits are available.
2. (ii) Deductible Applied to Several Related Losses
a. Depending on the words of the policy, a deductible may apply to each separate loss claimed by the insured, or the deductible may apply once to several related losses.
7. Third Party Coverages (chapter 7ABC)
a. (A) General Principles
i. (1) Obligation of Liability Insurer to Insured
1. (A) Duty to Defend
a. Insurer promises to defend any suit against the insured alleging damages payable under the terms of the policy.
i. Insurance company pays for an attorney and its costs for the insured in the lawsuit.

2. (B) Duty to Indemnify
a. The insurer promises to pay on the insured’s behalf, up to the policy limits, the sums the insured shall become legally obligated to pay on account of specified risks.
i. Payment of settlement or judgments that insured now is obligated to pay to third party claimant.
ii. (2) Loss in Progress Rule
1. (A) Only a contingent or unknown risk is insurable.
a. (1) Even if loss is “inevitable” that does not prevent coverage where the loss was still a contingency or risk when the policy was issued.
i. Montrose
1. “Where there is uncertainty about the imposition of liability and no legal obligation to pay yet established, there is an insurable risk for which coverage may be sought under a third party policy.
2. (B) Loss in Progress Rule is a question of fact
a. (1) The point at which a threat of loss is so immediate that it may be considered a “loss in progress” is a question of fact.
iii. (3) Third party coverages require insurable interest just like every other insurance policy.
b. (B) Commercial General Liability- Third Party Coverages
i. CGL v. Particularized Coverages
1. CGL provides broad coverages for activities or risks.
2. Other liability policies cover against specific class of activities or risks.
a. Examples
i. (1) Auto liability
ii. (2) Workers compensation and employers liability
iii. (3) Directors and officers liability
iv. (4) Owners, landlords and tenants liability
v. (5) Fiduciary responsibility liability
vi. (6) Non-Profit Organization liability
ii. CGL Key Components
1. Current CGL Definition
a. The insurer “will pay those sums that the insured becomes legally obligated to pay as damages because of ‘bodily injury’ or ‘property damage’… caused by an ‘occurrence’…during the policy period.”
2. Key Components
a. (1) Third party’s “bodily injury” or “property damage”
b. (2) Caused by an “occurrence.”
c. (3) “During the policy period”
d. (4) Resulting in the Insured’s “legal obligation to pay.”
e. (5) Damages
3. Hazards Covered by CGL
a. (1) Premises
i. Bodily injury or property damage as a result of an activity or condition on the insured’s own premises.
b. (2) Operations
i. Bodily injury or property damage as a result of the insured’s operations in progress (e.g. negligent construction of building).
ii. Includes negligence of persons acting on insured’s behalf.
c. (3) Product Liability
i. Bodily or property damage that arises out of goods or products manufactured, sold or distributed by the insured.
d. (4) Completed Operations
i. Bodily injury or property damage that arises out of the insured’s completed work.
c. (C) Occurrence v. Claims-Made Policies
i. (1) Occurrence
1. (a) An occurrence policy covers wrongful acts, offenses, injuries or damage which occurs during the policy independent of when a claim is asserted against the insured for liability resulting therefrom.
2. (b) Definition
a. “Occurrence means an accident, including continuous or repeated exposure to substantially the same general harmful conditions.”
3. (c) Impact on Deductibles and Limits
a. If a single “occurrence” occurs, only a single deductible applies.
b. Policy limits also tied to “occurrences” during the policy period.
4. (d) Trigger of Coverage
a. (a) For coverage to be triggered, an occurrence must result in bodily injury or property damage during the policy period.
b. (b) What needs to take place during the policy period is the bodily injury or property damage resulting from the occurrence.
5. (e) Accident
a. (1) Unless defined otherwise, “accident” is defined using the commonsense interpretation.
b. (2) Commonsense interpretation
i. Example: “an unintentional, unexpected, chance occurrence.”
c. (3) Unintended Act NOT Unintended Injury
i. The term “accident” refers to an unintended act, not an unintended injury.
ii. Therefore it is irrelevant whether the insured expected or intended the conduct to cause harm.
iii. Examples
1. (1) Drivers speeding and negligently hits a car.
a. The act directly responsible for the injury, hitting the other car, was not intended by the driver.
b. However, if he deliberately hit the car, than it would be intentional and not an accident.
2. (2) Wrongful termination
a. Not “accident” because employment termination was intentional.
d. (4) Burden of Proof for accident or no accident
i. (a) the burden is on the insured to show damage caused by an accident.
e. (5) Subjective Standard
i. The fact that a reasonable person would have been aware of the risk of harm is immaterial if the insured was in fact unaware.
f. (6) Some Intentional Acts are Covered
i. “Neither intended nor expected” is construed merely to exclude from coverage injuries and damages resulting from acts involving an element of wrongfulness or misconduct, even though the acts otherwise are performed intentionally.
ii. Example
1. Self-defense: injuries inflicted while defending one’s self may be covered.
g. (7) If term “accident” is not used in policy
i. Intentional injuries are still not covered because of:
1. (a) the intentional injury exclusion in CGL policies or
2. (b) Ins.C. §533 prohibition on indemnification for “willful acts” which creates an implied exclusion in all liability policies.
h. (8) If term “event” is added with accident: “accident or event”
i. (a) The word “event” may extend coverage to “an area of liability for bodily injury lying outside standard coverage.
ii. (b) When two words are used with an “or” that means they cannot mean the same thing and each one has to have different meaning.
i. (9) “During the Policy Period”
i. (a) Most CGL policies provide coverage for “bodily injury” or “property damage” that “occurs during the policy period.”
ii. (b) This means that for a claim to be covered, at least some of the damages must have happened during the term of the policy.
j. (10) Coverage exists even if discovered later
i. (a) CGL policies cover injuries that “occur” during the policy period even if not discovered or manifested until after expiration of the policy period.
k. (11) Some “occurrence policies” have time limits
i. Occasionally, an “occurrence” based policy may impose time limits on reporting claims to the insurer.
d. (D) Claims-Made Liability Policies
i. (1) Definition
1. (a) Claims-made policies cover only claims made against the insured while the policy is in effect.
2. (b) Why such policies were developed?
a. (i) Permits the insurer to establish reserves without regard to the possibilities of inflation upward-spiraling jury awards, or enlargements of tort liability after the policy period.
3. (c) Prior Acts are Covered
a. Claims-made policies cover claims made against the insured during the policy period even if the liability-producing act occurred before the policy became in effect.
b. Some policies limit claims-made policies to not cover prior acts. See 7A-21.
4. (d) When is a Claim Made?
a. (1) A claim is made upon an insured when the insured receives it or learns of it.  (insured needs notice of claim)
i. (A) A claim is not “made” until the party against whom it is asserted has notice of the claim.
ii. (B) Date shown on a demand letter is not conclusive
iii. (C) Notice to insured doesn’t need to be formally served, notice to insured can come from other hearsay sources.
iv. (D) The bias is toward coverage.  
1. If the insured is in fact unaware of the existence of a “claim” during the policy period, some courts may conclude that a claim has been “made” in order to find coverage.
v. (E) Limitations: Claims “First” Made During Policy
1. Some claims-made policies limit coverage only if the claim is made the first time during the policy period.
b. (2) Disclosure Requirements
i. (A) Applications for claims-made policies usually require disclosure of any matters known to the insured that are likely to result in a claim.
ii. (B) The policy when issued, may exclude matters so disclosed even if the actual claim is “first made” during the policy period.
1. Some have Exclusion
a. Some policies specifically exclude claims “reasonably foreseeable to the insured at the time the policy was executed, whether or not disclosed by the insured.
c. (3) Claims-Made and Reported Policies
i. (A) Definition: Not only does the claim have to be made against the insured during the policy period but the insured must  report the claim to the insurer during the policy period as well or within a short period of time after expiration.
ii. (B) Reporting the claims is a condition for coverage and prejudice is not required to be shown by insurer.
iii. (C) No extension for last-minute claims
1. Even a claim made “near the very end” must be reported before expiration of a claims made policy period.
2. Insured can buy tail coverage to protect against this.
ii. (2) What is a “claim”?
1. (1) Definition: Claim is a demand
a. (A) A claim is a demand for something as a right or as due. 
i. Not a mere inquiry requesting an explanation or expression of dissatisfaction.
1. (i) Mere accusation of misconduct or threat of legal action is not a claim.
2. (ii) Filing of a lawsuit against the insured is a “claim.”
a. However, the insured cannot always wait until a lawsuit is filed to notify a liability insurer that a “claim” has been made.
iii. (3) Potential Claims
1. (A) Some policies require the insured to report potential claims during the policy period.
a. A potential claim is a threat of legal action.
2. (B) These policies may provide coverage for a claim made after expiration of the policy arising from a potential claim reported to the insurer during the policy period.
3. (C) Notice requirement
a. To invoke coverage, the notice of potential claim must be sufficiently specific to enable the insurer to gauge its potential liabilities in that year.
i. (a) Forwarding pleadings served on insured to insurer can be considered notice to insurer.
1. However, the forwarding must be intended to notify the insurer of these other potential claims, as required by awareness provision.
ii. (b) Notice from third party not sufficient
1. Information from third party is not notice from insured within the meaning of the “awareness provision.”
iii. (c) Constructive notice
1. Insurer may be placed on constructive notice as to matters it was under a duty to investigate.
a. However, insurer needs to receive written notice that the provision requires investigation.
iv. (d) Notice prejudice rule
1. Insurer must be substantially prejudiced by failure to give notice.
iv. (4) Tail Coverage
1. (A) To extend the time within which the claim may be made, the insured may purchase “tail coverage” or a separate “extended reporting period” endorsement (e.g. 6 months) for a particular claims-made policy year.
2. (B) This provides insurance protection if the wrongful act took place during the policy year and the claim is made before expiration of the extended reporting period.
v. (5) Effect of “relation” to claim made during policy period
1. Claims-made policies MAY provide that claims “arising out of the same act or omissions or series of related acts or omissions or series of related acts or omissions” shall be treated as a single claim (e.g. for purposes of policy limits and deductibles).
2. It is not clear whether such a provision applies to a claim made after expiration of the policy period that “relates” to an earlier claim made within the policy period.
a. Courts split
i. (1) One case states that the “related acts” does not change the rule that only claims made during the policy period are covered.
ii. (2) Another case says that under this term, a claim made after expiration of the policy period may be covered if it is logically or causally related  to a claim previously made during the policy period.
8. Trigger of Coverage (Chapter 7 E): For “Occurrence” based Policies.
a. Sidenote: Trigger of Coverage is only an issue in occurrence based policies because under claims-made, the “trigger” is when the claim is made.
b. (1) Comparison of various trigger of coverages for type of policy
i. (1) First Party Coverage
1. (a) Boom loss
a. Manifestation rule
2. (b) Continuous loss
a. Manifestation rule
ii. (2) Third Party Coverage
1. (a) Boom loss
a. Manifestation rule
2. (b) Continuous loss
a. Continuous injury trigger
c. (2) “Trigger of Coverage” defined:
i. A key inquiry under “occurrence” policies is what fact or event “triggers” the insurer’s duties to indemnify and/or defend the insured.
ii. The “trigger of coverage” usually determines which policy or policies may provide coverage.
d. (3) The Trigger for Occurrence Based Policies
i. (a) Based on when “damage” occured
1. CGL-“occurrence” based liability policy is established “at the time the complaining party was actually damaged.”
a. Damage is bodily or property damage.
ii. (b) No coverage for wrongful acts resulting in bodily injury or property damage after the policy has expired.
iii. (c) Compare to “occurrences or accidents”
1. If both of these terms are used, the or indicates that “accident” has different meaning.
2. The “or” supports the conclusion that the insured could reasonably expect coverage for “accidents” during the policy period even though the resulting injury occurred later.
e. (4) Property Issues
i. (A) There is no CGL coverage for pollution or other liability associated with property acquired by the insured after the policy period.
1. (i) Reasoning
a. Coverage questions must be resolved based on the facts in existence when the damage occurred, and the insured did not own the property at the time.
ii. (B) 9th Circuit has held differently
1. (i) Reasoning
a. Damage to the claimant is the event that triggers CGL coverage; there is no requirement that the insured’s liability must also arise within the policy period.
f. (5) “Continuous Injury” – Trigger for Continuous or Progressively Deteriorating Damages
i. (A) “Continuous Injury” Trigger for Continuous Third Party Coverage
1. (i) A “continuous injury” trigger applies to claims of continuous or progressively deteriorating bodily injury and property damage.
ii. (B) What is “continuous” loss?
1. (i) A loss is “continuous” if it involves progressive or continuing injury or damage over more than one policy period.
iii. (C) Things Irrelevant For this Discussion
1. (i) The timing of the accident, event, or conditions causing the bodily injury or property damage is IMMATERIAL.
a. It can occur before or after policy period.
2. (ii) Date of discovery of damage not important.
3. What does matter?
a. The effect of the occurrence of bodily injury or property damage during the policy period, resulting from the boom or continuous or repeated exposure to condition.
iv. (B) Effect of “continuous injury” rule
1. (1) If damage continues throughout successive policy periods, all the insurance policies in effect during those periods are triggered.
2. (2) Each insurer is liable for the ALL injuries or damages caused by a covered “occurrence.”
a. (A) Because of this, the insured can choose one insurer to seek indemnity from.
b. (B) The insurer called upon to pay the loss may seek contribution from the other insurers on the risk.
c. (C) No Stacking of Deductibles
i. The insurer called upon to pay the loss cannot reduce its liability by “stacking” deductibles or self-insured retentions under other polices that covered the risk during the continuous injury period.
v. (C) Effect of Insured Being Bare
1. If insured went “bare” (without insurance coverage) for a portion of the policy period, the insurer whose coverage was triggered cannot seek to allocate any portion of the loss to the insured.
2. Reason for this is because the insurer agreed to indemnify the insured for “all sums” for which the insured is liable.
vi. (D) Loss In Progress Rule 
1. Rule Reminded
a. One cannot insure against a loss that is known or apparent at the time the policy is issued.
2. This rule is largely inapplicable to the “continuous injury trigger”
a. A risk is insurable under a CGL policy as long as there remains uncertainty about what damage or injury may occur during the policy period and no legal obligation to pay third party claims has been established.
3. Limitation to this in CGL
a. Recent CGL form excludes loss “known to insured” before policy period.
9. Intentional Injury Limitation
a. (1) Intentional injury limitation
i. An insured owes no duty to indemnify the insured for intentional injuries.
ii. This limitation can be in policy; if not in policy it is covered under Ins. Code §533.
b. (2) Limitation As Policy: Exclusion
i. (a) If in policy, “intentional” injury is exclusion.
ii. (b) Subjective test
1. Intent is judged from the standpoint of the insured – subjective test.
2. Some policies however use a reasonable person standard.
a. “intended by insured or can be expected from the standpoint of a reasonable person.”
iii. (c) In CGL, Self-defense is exception to exclusion
1. (A) “This exclusion does not apply to ‘bodily injury’ resulting from the use of reasonable force to protect persons or property.”
c. (3) Limitation By Statute §533
i. Def. Ins. Code. §533
1. An insurer is not liable for a loss caused by the willful act of the insured; but he is not exonerated by the negligence of the insured, or of the insured’s agent or others.
ii. If insurance policy does not have this limitation, the insurance code is implied in the contract.
iii. Regular contract interpretations don’t apply only statutory interpretation.
d. (4) Burden of Proof for “Intentional Injury”
i. Courts are Split
1. (a) View that Insured Bears Burden
a. Insured bears burden because falls within the scope of coverage.
2. (b) View that Insurer Bears Burden
a. Limitation is an “exclusion” and insurer bears burden.
e. (5) What is “Willful” or “Intentional” Injury?
i. (a) “Intentional”
1. Negligence, gross negligence, or recklessness is not enough for “intentional” act.
2. Need more than that.
ii. (b) “Willful”
1. Defined
a. “A willful act within the meaning of section 533 means something more than the mere intentional doing of an act constituting (ordinary) negligence, and also appears to be something more than the intentional violation of a statute.”
2. An intentional act that results in unintended harm might be enough for tort liability but is not necessarily a “willful act” within the meaning of Ins. C. §533.
3. Willful act under statute can be either:
a. (A) An act done with intent to injure
i. (i)“An act deliberately done for the express purpose of causing damage or intentionally performed with knowledge that damage is highly probable or substantially certain to result.
ii. (ii) Acts committed with a preconceived design to injure another are clearly “willful” within the meaning of Insurance code 533.
b. (B) Act inherently harmful
i. (i) “An intentional and wrongful act in which the harm is inherent in the act itself. 
ii. (ii) No preconceived design to inflict harm needs to be shown when the insured seeks coverage for an intentional and wrongful act if the harm is inherent in the act itself.
1. (a) In this situation, it is enough for the insured deliberately committed the act resulting in injury.
2. (b) Where the act is always wrongful as a matter of law, the insured’s intent or motive is irrelevant.
iii. See page 7A-99 onwards to see acts that are “inherently harmful.”
f. (6) Mental Capacity
i. (A) Definition: Evidence that insured lacked sufficient mental capacity to control his or her conduct may be admissible to show no voluntary “act” of any kind was involved.
ii. (B) If it can be shown that insured was legally insane, his or her actions cannot be deemed “willful” for statute 533.
iii. (C) Criminal definition of sane not controlling -  even if criminally sane, it can still be used to show not “willful.”
iv. (D) Possible Test -  Cognitive Incapacity
1. The traditional test for insanity is whether the person lacked the “cognitive capacity” to understand the nature, consequences and the wrongfulness of his conduct.
2. Whether this applies to §533 is unclear.
v. (E) Irresistible Impulse does not negate “willful” act.
g. (7) Previous Crimes – Collateral Estoppel
i. (A) If the insured has been convicted of a crime for injuring the victim, the criminal conviction may collaterally estop the insured from claiming the injury was not “willful”.
1. (1) Crimes that require specific intent fall under this.
2. (2) However crimes that require general intent might not collaterally estop.
h. (8) Admissions
i. (A) Admissions by the insured that he or she committed a crime requiring specific intent have the same effect as a criminal conviction of such crime.
i. (9) Nolo Contendere
i. A nolo contendere to a felony is the same as a guilty plea.
ii. However this is not true if the nolo contendere is for a misdemeanor.
j. (10) Effect of Judgment in Third Party Action
i. A verdict or findings in the injured party’s tort action against the insured are admissible but not conclusive as to whether the insured’s acts were uninsurable as “intentional acts.”
k. (11) Unintentional Tort Claim Intertwined
i. (A) Although there may be coverage for unintentional torts generally, there is no coverage for unintentional torts that are “inseperably intertwined” with the intentional conduct.
l. (12) Vicarious Liability
i. (A) The “intentional injury” exclusion and Ins. C. §533 apply only to the insured’s own conduct.
ii. (B) They do not limit coverage where the insured is sought to be held vicariously liable for the acts of others.
1. However, this doesn’t apply if 
a. (1) employer authorized the act or
b. (2) Criminal that aided and abetted will share intent of perpetrator.
m. (13) Co-insured?
i. If several insured’s under the policy is the innocent insured entitled to be indemnified and defended against vicarious liability for a coinsured’s willful acts?
1. Answer Depends on Type of Policy
a. (A) “the” Insured
i. A provision excluding coverage for intentional injuries by “the insured” applies to acts by the insured person seeking coverage under the policy rather than acts by other persons who may be covered under the policy.
b. (B) “an” or “any insured”
i. Acts by insured apply to innocent insureds as well.
n. (14) Insurer – Estoppel
i. Despite limitation, if insurer misleads the insured into believing that coverage will be provided and the insured detrimentally relies thereon, the insurer may be estopped from denying coverage.
10.  Policy Limits
a. (1) Definition of Policy Limits
i. “Policy limits” generally means the maximum amount payable by the insurer under a particular insuring provision of the policy.
b. (2) Single v. Separate limits v. Aggregate 
i. (a) Single
1. Def. – One amount for all claims
ii. (b) Separate Limits
1. Def. – Different limits for different types of claims arising from the same “accident” or occurrence.
iii. (c) Aggregate
1. A “cap” on the insurer’s liability for all claims paid in that particular policy period.
c. (3) Auto Example and “Per Person” issue see-7A-111.
d. (4) Homeowners Insurance – 7A-112
e. (5) CGL
i. (a) CGL policies generally provide a separate policy limit for each “occurrence”; 
ii. (b) Plus separate policy limits for “property damage” or property rented by the insured; and for “medical expenses.”
f. (6) Most of the time, insurer’s duty to defend expenses and indemnification are separate obligations.
i. (a) Hence, expense from duty to defend doesn’t get calculated in limits.
ii. (b) Compare to – “Self consuming” or “burning limits” which it has an impact on. – see 7A-113.
g. (7) If Co-Insureds
i. (a) Where there are several co-insureds, the insurer owes duties of defense and indemnification to each up to the stated policy limits.
ii. (b) Also payment of settlement to one insured does not discharge insurer’s duty to other co-insureds.
h. (8) Single Year v. Multiple Year Policy Periods
i. (a) If there is a separate policy for each year, the insurer is generally liable up to the policy limits during each year.
ii. (b) If policy is written indefinitely, the insurer’s liability is limited to the amount stated in the contract regardless of the number of years involved or number of premiums paid.
iii. (c) Burden is on the insurer.
i. (9) Single v. Multiple “claims”
i. (a) In claims-made policies, policy limits are frequently stated in terms of “claims” against the insured during the policy period.
ii. (b) Limit is for “each claim”.
iii. (c) Some policies treat two or more claims that arise out of a single act as one claim.
j. (10) Single v. multiple “occurrences”
i. (a) Some policies have a separate limit for each “occurrence”.
ii. (b) “Occurrence” based policies usually define “occurrence” as “an accident, including continuous or repeated exposure to substantially the same general harmful conditions.
iii. (c) The continuous or repeated exposure to conditions is a single “occurrence” under CGL policies.
iv. (d) Number of “occurrences”
1. (i) According to several cases, the number of “occurrences,” like accidents,” depends on the cause of injury rather than its injurious effects.
2. (ii) As a result, even if continuous injury since the cause of injury is looked at, it is one “occurrence.”
11. Duty to Defend
a. (1) Definition
i. Liability insurance usually imposes two separate obligations on the insurer:
1. (a) To indemnify its insured against third party claims covered by the policy (by settling the claim or paying any judgment against the insured); and
2. (b) to defend such claims against its insured (by furnishing competent counsel and paying attorney fees and costs).
b. (2) Duty to defend broader than duty to indemnify.
c. (3) Duty to defend does not impact the limits of duty to indemnify unless a “self consuming” or “burning limits” policy.
d. (4) Insurer defending the claim has absolute right to settle claims against the insured.
i. (A) Insured has no right to settle directly with the claimant without the insurer’s consent.
ii. (B) The insured cannot interfere with the insurer’s right to control settlement even if the insured disagrees with the way the insurer is handling the defense.
iii. (C) Insurer however can face bad faith action by insured if excess settlement.
e. (5) Four Things Insurer Can Do if Duty to Defend Tendered
i. Tendered
1. Policy holder notifies insurance company of the complaint.
ii. Four things
1. (A) Accept Defense
a. Insurer may accept the defense of the lawsuit without raising any objection to coverage.
2. (B) Refuse to Defend
a. The insurer may simply refuse to furnish a defense.  But this is risky.
3. (C) Defend on Reservation
a. The insurer may defend on a “reservation of rights” basis.
b. Insurer will provide defense but reserves its rights under the policy.
i. (i) Including the right to withdraw that defense and 
ii. (ii) to deny coverage of any judgment obtained by the third party against the insured.
4. (D) Action for Declaratory Relief
a. While the underlying action is pending, the insurance carrier can file an action for declaratory relief seeking a declaration that it owes no duty to defend or indemnify the insured.
f. (6) Risks to Insured in Refusing to Defend
i. (A) Insurer waives its right to control defense of the action
ii. (B) Insurer may lose right to refuse to dispute amount of settlement
iii. (C) Insurer may have to pay for defense of non covered claims.
iv. (D) Insurer not entitled to notice
1. Insured owes no duty to keep the insurer informed of subsequent developments in the third party lawsuit.
v. (E) Insurer bound by issues adjudicated
vi. (F) If determined potential coverage, insurer must reimburse the insured’s defense costs.
vii. (G) Insurer’s refusal to defend may be held to breach its implied covenant of good faith and fair dealing with the insured.
g. (7) CGL Language see page 7B-6
i. Compare – D&O Policies
1. Directors and officers liability policies generally do not obligate the insurer to defend claims against the insured.
h. (8) Duty to Defend extends to additional insureds.
i. (9) Duty to Defend Presumed to Exist
i. (a) A liability policy is presumed to include a defense duty unless the duty is excluded by clear and unambiguous language.
j. (10) Determining Existence of Duty to Defend
i. (A) Duty to Defend Not Based on Judgment but on Facts Known
1. (i) The insurer’s duty to defend is not judged on the basis of whether the third party ultimately wins its lawsuit against insured.
2. (ii) It turns upon those facts known by the insurer at the inception of a third party lawsuit.
a. (a) Inception
i. The duty to defend is determined from all of the information available to the insurer at the time of the tender of the defense.
3. (iii) Later developments may impact the insurer’s duty to defend.
a. (a) Where the insurer has accepted defense of the insured on a “reservation of rights” basis and later discovers facts proving non-coverage, it may withdraw its defense.
ii. (B) Potential Coverage
1. (i) An insurer must defend a suit which potentially seeks damages within the coverage of the policy.
2. (ii) Burden of Proof
a. (1) First Burden on Insured
i. The burden is on the insured to make a prima facie showing that the third party claim potentially falls within the insuring provision of the policy.
ii. If the insurer carries its burden of showing an applicable exclusion, that the claim falls within an exception to that exclusion
b. (2) Second Burden on Insurer
i. The burden then shifts to the insurer to show conclusively that the damages sought by the third party claimant were not covered under the policy.
c. (3) Summary Judgment Stage
i. On a motion for summary judgment on the insurer’s duty to defend, the insurer must be able to negate coverage as a matter of law.
3. (iii) Includes groundless, false and fraudulent claims
a. (a) The insurer must defend any claim that would be covered if true even if the claim is in fact groundless, false or fraudulent.
b. (b) Insured does not have to prove the claim against it is valid in order to obtain a defense.
4. (iv) Insurer cannot avoid its duty to defend by concluding, based on its own investigation, that the insured has done no wrong.
iii. (C) Unresolved v. Undisputed facts
1. (a) If there are unresolved facts, insurer has duty to defend based on a coverage defense.
2. (b) An insurer may, however, be justified in denying a defense based on undisputed facts extrinsic to the complaint in the underlying action that conclusively negate the possibility of coverage.
iv. (D) Unresolved Purely Legal Questions
1. (a) A potential coverage cannot be based on an unresolved dispute concerning policy interpretation or other purely legal questions that are ultimately resolved in favor of the insurer.
2. (b) Where the only potential for liability turns on resolution of a legal question there is no duty to defend.
v. (E) Resolved in Insurer’s Favor
1. (a) Any doubt as to whether the facts give rise to a duty to defend is resolved in the insured’s favor.
vi. (F) Single and Multiple Claims
1. If even a single claim in a multi-count complaint is potentially covered, the insurer ordinarily must defend the entire action.
vii. (G) Intentional tort claims
1. (a) Duty to defend potentially exists if the acts could potentially give rise to liability for negligence.
2. (b) §533 Willful acts exclusion is not a bar and only extends to duty to indemnify.
k. (11) When No Potential Coverage
i. General Broad Overview
1. (A) Claims falling outside the scope of the insuring clause, or
2. (B) Within an express exclusion from coverage, or 
3. (C) Barred by statutory or public policy limitations
ii. (A) Claims not covered by insuring clause
1. An insurer may properly refuse a defense where undisputed facts conclusively show:
a. (1) Date
i. Act occurred on date when policy not in effect
b. (2) Economic Loss
i. Complaint seeks damages for economic loss rather than for bodily injury or destruction of tangible property.
c. (3) Damages not covered in policy
d. (4) Activity not covered in policy
iii. (B) Claims Specifically Excluded
1. (1) The insurer may refuse to defend where undisputed facts conclusively show liability would be excluded under the policy.
iv. (C) Statutory or Public Policy Limitation
1. (1) Inherently harmful acts
a. As a matter of law, certain acts are so inherently harmful that coverage is precluded under Ins.C. §533 and therefore is no duty to defend.
i. Child molestation and 
ii. Sexual harassment
b. However, if insurer or insured wish to contract around this they can.
2. (2) Employment Discrimination and Termination 7B-16
3. (3) Workers Compensation Policies 7B-17
4. (4) Intentional or Negligent Misrepresentation 7B-17
5. (5) Emotional or physical distress resulting from economic loss 7b-17
6. (6) Conspiracy to defraud 7B-18
7. (7) Criminal Charges 7B-18
8. (8) Punitive Damage Claims
a. Unless there is a clear and conspicuous exclusion in the policy, there is duty to defend even though there is no potential for coverage.
b. Because it is reasonably expected by insured.
l. (12) “Reasonable Expectations” – Other Way Duty to Defend
i. (a) Other than potential coverage, the insurer has a duty to defend when 
1. (1) the policy is ambiguous and 
2. (2) the insured would reasonably expect the insurer to defend against the suit based on the nature and kind of risk covered by the policy.
ii. (b) An insured cannot “reasonably expect” a defense on claims based on risks clearly not covered or conspicuously excluded under the policy.
m. (13) Matters Considered in Determining Existence of duty
i. (A) General Overview: Whether the insurer owes a defense depends on:
1. (1) the terms of the policy
2. (2) the allegations of the third party’s complaint against the insured and
3. (3) all facts known to the insurer from any source.
ii. (B) Specifically Above Factors
1. (2) Third Party’s Complaint against Insured
a. (a) The insurer must initially consider the claims pleaded against the insured.
b. (b) It makes no difference that the allegations are groundless, false, or fraudulent.
c. (c) The insurer is relieved of its duty to defend only if the complaint can by no conceivable theory raise a single issue which could bring it within the policy coverage.
i. Reason for no conceivable theory rule is because a pleading can be amended and the third party cannot be the arbiter of the policy’s coverage.
d. (d) The complaint need not allege a covered cause of action.
i. It need only disclose enough facts to indicate a potential for coverage.
e. (e) Limitation
i. The insured may not speculate about unpled third party claims to manufacture coverage.
ii. There needs to be something in the existing complaint or other facts known to the insurer indicating a potential for coverage.
2. (3) Facts Known to Insurer
a. Generally facts known from complaint or extrinsic facts.
b. (a) The insurer must consider facts from any source in determining its duty to defend.
c. (b) This arguably includes facts which should have been known to the insurer – facts a reasonable investigation by the insurer would have uncovered.
d. (c) The result may be different, however where the insured has impeded the insurer’s investigation of the claim.
e. (d) Insurer must assume facts by insured are true.
f. (e) Facts include those that insurer has knowledge of and not in complaint.
g. (f) Timing Facts Must be Known
i. The extrinsic facts must be known by the insurer at either 
1. (i) inception of the third party lawsuit or
2. (ii) at time of tender
h. (g) Insurer Required to Investigate Promptly
i. (1) An insurer is required to investigate all claims promptly.
ii. (2) The risk that an insurer takes when it denies coverage without investigation is that 
1. (i) the insured may later be able to prove that a reasonable investigation would have uncovered evidence to establish coverage or a potential for coverage.
2. (ii) In that case, the insurer will be liable for the costs of defense already incurred by the insured and could also be exposed to tort liability.
iii. (3) No duty to defend where no potential coverage
1. (i) If the insurer concludes after an appropriate investigation that there is no potential coverage under its policy, it may properly refuse to defend the third party’s action against the insured.
2. (ii) In such cases, unless later developments show actual or potential coverage under the policy, the insurer cannot be held liable for judgment obtained against the insured or for the insured’s defense costs.
iv. (4) No duty to investigate claims clearly excluded
v. (5) No continuing duty to investigate
1. (i) If at the time of tender, the allegations of the complaint together with extrinsic facts available to the insurer demonstrate no potential for coverage, the carrier may properly deny a defense.
2. (ii) It is the insured’s burden to bring to the insurer’s attention new facts indicating a potential for coverage.
vi. (6) No Justification “by hindsight” where Potential Coverage Exists
1. (i) the insurer cannot rely on subsequent developments (e.g. judgment in the third party’s action against the insured) to show absence of potential coverage and hence to justify its refusal to defend.
3. Specific Evidence Relevant to Duty to Defend
a. (1) Loss Reserves established by insurer
4. Collateral Estoppel Affecting Duty to Defend
a. 7B-31
12. When Duty Arises
a. (1) When Does Duty Arise
i. The duty to defend arises when the insured tenders defense of the third party lawsuit to the insurer.
b. (2) Difference between Duty to Defend and Duty to Indemnify
i. Duty to defend
1. The insurer must pay defense costs before liability is established and apart therefrom.
2. The insurer is responsible for those costs whether or not there is ultimately any duty to indemnify the insured for the claim.
ii. Duty to Indemnify
1. Duty to indemnify only when judgment or settlement reached.
c. (3) Precondition to Tender
i. Following Conditions Need to be Met before Duty to Defend
1. (1) Policy has to be in effect
a. No obligation to defend if the policy was not in effect at the time of the alleged occurrence.
2. (2) A “suit” needs to be filed against the insured as opposed to “claim”
a. (a) Duty to defend when “suit” brought against insured
i. (i) Definition of “suit” in CGL
1. (A) “A civil proceeding in which damages . . . to which this insurance applies are alleged.
2. (B) Includes
a. Arbitration and
b. Any other ADR proceeding
ii. (ii) Not “Suit”
1. (a) Pre-lawsuit proceedings not “suit”
a. Suit is a civil action commenced by filing a complaint in court.
b. “Claim” anything short  of a complaint being filed in court.
2. (b) Pre-lawsuit Administrative Hearings
a. Not a “suit” but a “claim”
3. (c) Pollution Clean-Up Proceedings
a. Not a “suit” but “claim”
b. (b) If no “suit” is brought (i.e. if Administrative proceeding or EPA clean up) than there is no duty to defend NOR is there a duty to indemnify.
c. (c) HOWEVER Recent CGL
i. Recent CGL includes a “civil proceeding” as a “suit.”
d. (4) Insurers May Intervene Before “Suit”
i. (a) Even though an insurer might not have a DUTY to defend they can intervene early in proceedings if they want to.
ii. (b) It might be in insurer’s best interest to jump in early.
e. (5) Defense only to Insured
i. (a) Person or entity must be insured under the policy for the insurer to defend.
ii. (b) “Courtesy Defense”
1. Insurer can AGREE to defend someone not insured.
2. However they owe same duties it owes to insured.
iii. (c) Insurance to Entity
1. Insurance for entity covers officers and agents only for the scope of their job capacity.
f. (6) Notice to Insurer
i. (a) The insured must provide some notice of the claim to the insurer in order to trigger its duty to defend the insured.
ii. (b) Two Ways For Notice to Exist
1. (A) Formal or
2. (B) Constructive Notice
a. (i) Notice of facts that would put a reasonable person on inquiry.
i. (a) If insurer fails to inquire into these facts and erroneously fails to defend, it will be liable for breach of contract.
iii. (c) Compare “Bad Faith” action
1. Actual notice is required to maintain a “bad faith” action against the insurer for refusal to defend.
iv. (d) If Insurer Denies Coverage Early
1. No tender of defense is required if the insurer has already denied coverage of the claim.
2. Notice and tender of claim is excused for insured.
g. (7) Effect If Insured Delays Tender of Defense
i. (a) Prejudicial delay by the insured in tendering the claim may excuse the insurer from liability on the claim.
1. (i) Excuses both duty to defend and duty to indemnify.
ii. (b) Insurer bears burden of proving it was substantially prejudice by the delay.
h. (8) No Voluntary Payment by Insured Clause
i. (A) Expenses Incurred by Insured Before Tender
1. (a) A majority of cases hold this expense to be “voluntary” and the insurer is not responsible.
2. (b) Minority view is that the question is unsettled.
a. Theory: “there is a question what a reasonable insured would understand reading the provision.”
ii. (B) Expenses Incurred by Insured After Tender
1. (a) If insurer does NOT refuse to defend, expenses incurred by insured are not reimbursable because expenses were incurred voluntarily.
iii. (C) Exception to “no voluntary” payment clause 
1. A “no voluntary” payment clause rule doesn’t apply if there were circumstances beyond insured’s control.
a. (a) Economic necessity
i. (i) The insured may be faced with a situation requiring immediate response to protect its legal interests.
b. (b) Insured unaware of insurance coverage
i. (i) The insured may have been unaware of its insurer’s identity or the policy contents or both when incurring defense costs.
iv. (D) E&O Insurance Different
1. (a) These policies allow insured to incur reimbursable “claims expenses” with the written consent of the insurer.
2. (b) Before incurring the defense costs on its own, the insured must request the insurer either to:
a. (1) Undertake specific action which the insured believes is reasonably required; or
b. (2) Consent in writing to allow the insured to take such action.
13. Scope of Duty to Defend
a. (1) Duty to Entire Action
i. (a) In a “mixed” action, in which some claims are potentially covered and others are not, the insurer must mount and fund a defense of the entire action, including those claims for which there is no potential coverage under the policy.
1. Based on public policy rule (“prophylactic”) NOT in insurance policy contract.
ii. (b) Potentially covered act “inseparable”
1. There may be cases in which potentially covered acts occur “in such close temporal and spatial proximity” to acts clearly not covered “as to compel the conclusion they are inseparable” for purposes of determining whether the insurer owes a duty to defend.
b. (2) If Many Insurers
i. (a) All insurers owe a duty to defend entire action.
c. (3) All named insureds covered (co-insured’s covered).
d. (4) Defense Beyond Policy Period
i. (a) While the trigger of coverage must occur within the policy period, the duty to defend the insured may continue long after the policy expires.
1. (i) Trigger limited to policy period – defense NOT.
ii. (b) Contractual v. Prophylactic Right
1. (i) The insured has a contractual right to a defense of the entire claim if all the years of the claim were at least potentially covered.
2. (ii) Such right exists where “year one might possibly have embraced some triggering harm of the specified sort caused by included occurrence and year two through year thirty might possibly have embraced some such harm resulting therefrom.”
3. (iii) By contrast, its right would be prophylactic if some of the years of the claim were at least potentially covered and the others were not.
4. (iv) Where the insured’s right to defense is only prophylactic, the insurer may have a right to reimbursement of the defense costs of the claims not even potentially covered by the policy.
e. (5) If Trial Finds No Potential Coverage
i. (a) Insured still has duty to defend on appeal.
f. (6) Limitations for Duty to Defend Entire Action
i. (a) If Bifurcated trial
1. (i) Where there is a bifurcated trial and one phase does not pertain to a covered risk, there is no obligation to pay for any defense related to that phase.
ii. (b) Claims raised solely in answer
1. (i) An insurer owes no duty to defend its insured in connection with matters raised exclusively in the defendant’s answer to the insured’s complaint.
2. (ii) However if cross-complaint is made against insured, insurer has duty to defend.
a. However, the insurer’s duty to defend is limited to the cross-complaint.
g. (7) No Obligation to Assert Cross-Complaint
i. (a) Insurer has no obligation to fund and prosecute cross-complaints.
ii. (b) However counsel for insured might face malpractice.
h. (8) Title Insurance
i. (a) Title insurance has different rule for duty to defend.
ii. (b) Policy limits a title insurer’s duty to defend to only potentially covered claims, not the entire suit.
i. (9) Competent Counsel and Adequate Funds
i. (a) If insurer decides to defend action, he needs to provide:
1. (i) Competent counsel and 
a. Insurer not liable for defense counsel’s negligence but might face negligence claim if the insurer failed to exercise reasonable care in the selection of defense counsel.
2. (ii) Adequate funds to defend the suit against the insured.
j. (10) Duty to Intervene
i. (a) Where a duty to defend is owed and the insured lacks legal capacity to defend itself, the insurer may nonetheless owe a duty to intervene in the action to protect its own interests and those of the insured.
k. (11) Duty to Communicate Settlement Offers
i. (a) Insurer must communicate to the insured any settlement offer that could affect the insured’s interests – e.g., a settlement demand exceeding the policy limits – in order to allow the insured an opportunity to contribute to the settlement.
l. (12) Reimbursement for Mixed Defense
i. (a) Although the insurer may fund the defense initially, it may have a right to reimbursement for costs incurred in a “mixed action” (involving both covered and noncovered claims) and attributable entirely to the noncovered claims.
m. (13) Duty to Stay Informed
i. (a) The insurer must keep up to date on the progress and status of the litigation in order that it may act intelligently and in good faith on settlement offers.
n. (14) Duty to Appeal Adverse Judgment
i. (a) Unless the policy clearly provides to the contrary, the insurer’s duty to defend includes the duty to appeal an adverse judgment where reasonable grounds for an appeal exist.
o. (15) Other Duties
i. (a) Other duties and obligations may attach if necessary to assure a proper defense of the insurer.
14. Defense Under Reservation of Rights
a. (1) Not Bound if Reserves Right
i. (A) It is settled (in cali) that if the insurer adequately reserves its right to assert the noncoverage defense later, it will not be bound by the judgment against the insured.
b. (2) Defense without reservation of rights waives known coverage defenses
i. Rationale?
1. (A) Estoppel
a. (i) Insured has the burden of pleading and proving that the insurer’s assumption of the defense gives right to waiver or estoppels.
b. (ii) Requirements for Estoppel
i. (1) the insurer knew of the coverage defense;
1. (a) If insurer did not know of defense, there is no intentional relinquishment of known right.
a. (i) However absence of an intentional waiver does not preclude an equitable estoppel.
ii. (2) the insurer intended its conduct to be relied upon by the insured (or the insured had a right to believe the insurer so intended)
iii. (3) the insured was ignorant of the true state of facts and
iv. (4) the insured detrimentally relied upon the insurer’s conduct.
1. (a) Insured failing to get counsel not enough for detrimental reliance.
2. (b) However, withdrawing already hired counsel is reliance on the insurer’s defense may be detrimental reliance.
c. (3) Reservation of Rights Effect
i. (a) Reservation of rights
1. (i) Insurer defenses suit against insured but reserves its right to refuse to indemnify the insured against any judgment on the ground that the claim was not covered under the policy, and to withdraw its defense upon the same ground.
a. (A) Reservation of rights prevents waiver
i. However if reservation letter limited to certain grounds, insurer waives right to contest on other grounds that insurer knew at the time letter written.
ii. (b) Insurer not bound by adverse findings in a liability action
iii. (c) Conflict of Interest (Civil Code §2860)
1. (a) The insurer’s reservation of rights on coverage issues may create a conflict of interest between insurer and insured that obligates the insurer to provide independent counsel for the insured in the third party action.
2. (b) Civil Code §2860 (Cumis Counsel)
a. (a) Insurer must provide independent counsel if conflict of interest arises.
i. (i) However, insured can waive right to independent counsel (needs to be in writing).
b. (b) When Conflict of Interest Exists
i. (i) when an insurer reserves its rights on an issue and
ii. (ii) the outcome of that coverage issue can be controlled by counsel first retained by the insurer for the defense of the claim.
c. (c) Conflict of Interest DOES NOT Exist If:
i. (i) Conflict of interest doesn’t exist as to allegations of facts in the litigation for which the insurer denies coverage.
ii. (ii) No conflict of interest exists as to allegations of punitive damages or be deemed to exist solely because an insured is sued for an amount in excess of the insurance policy limits.
d. (d) Independent Counsel Needs Minimum Qualifications
i. (i) Atleast 5 years experience of civil litigation practice
ii. (ii) errors and omissions coverage
e. (e) Duty to Disclose Information to Insurer
i. (i) Duty of counsel and the insured to disclose to the insurer all information concerning the action and  timely to inform and consult with the insurer on all matters relating to the action.
ii. (ii) Except
1. (A) Privileged material relevant to coverage disputes.
d. (4) Insurer Can Assert Reservation of Rights Unilaterally
i. (a) Insurer doesn’t need approval from insured.
ii. (b) Doesn’t need to be a bilateral agreement but could be.
iii. (c) May be written or oral
iv. (d) What if Insured Refuses?
1. Case law holds that insured’s refusal has no effect.
e. (5) Time for Reservation of Rights
i. (a) If Insurer Knows
1. (i) If the insurer knows of grounds for contesting coverage, it should reserve its rights before undertaking a defense of the action in order to avoid claims of waiver and estoppels.
ii. (b) If Insurer Unaware
1. (i) If the insurer is unaware of a coverage defense when it undertakes the insured’s defense, it does NOT waive its right to reserve its rights upon discovering grounds to contest coverage.
f. (6) What Constitutes Undertaking Defense
i. (a) The insurer may be held to have “undertaken the defense” even before a lawsuit has been filed by the third party.
1. (i) Once it is in possession of facts indicating potential coverage problems, its own efforts on behalf of the insured may estop it later to deny coverage.
ii. (b) However
1. (i) The insurer should be permitted to reserve rights with respect to coverage defenses discovered after undertaking the defense if the insured is not prejudiced and the insurer is reasonably diligent in investigating the claim.
iii. (c) Excess Insurer
1. (i) An excess insurer does not need to reserve its rights until it becomes obligated to assume the defense.
g. (7) Effect of Insurer’s Later Representations of Coverage
i. (a) Possible estoppels if
1. (i) The insurer later represents to the insured that the claim is fully covered, and the insured detrimentally relies thereon.
2. (ii) Estoppel can extend to liability not covered under the policy.
ii. (b) Representations of Defense Counsel not Binding
1. (i) Defense counsel hired by insurer not authorized to bind the insurer on coverage questions.
2. (ii) Except
a. In unusual cases, defense counsel may be held to have either actual or ostensible authority to make representations regarding coverage on behalf of the insurer.
h. (8) Insurer’s Right to Reimbursement of Defense Costs
i. (a) Right to reimbursement only if rights reserved.
ii. (b) This right is implied by law and no agreement with insured required.
iii. (c) No right to reimbursement of defense costs attributable to claims for which there was at least potential coverage under the policy and no actual coverage.
iv. (d) Right to Recover Reimbursement for Claims Not Potentially Covered
1. (i) Rule applies equally to “mixed actions” in which some claims were potentially covered and to actions in which no claim was ever potentially covered.
i. (9) Burden of Proof for Reimbursement on Insurer
i. (a) Insurer bears burden of showing by preponderance of the evidence that the claim is not even potentially covered.
ii. (b) Right to Jury Trial
1. Seen as a claim for damages that is jury triable.
2. Unless there was declaratory relief than it is equitable restitution and not jury triable.
j. (10) Right to Reimbursement of Deductible
i. (a) If the insurer pays the full amount of the settlement to the injured party, including the insured’s deductible, it is entitled to reimbursement for the deductible from the insured.
k. (11) Right to Reimbursement of Settlement Payments
i. (a) Requirements for Insurer to Get Reimbursement for Settlement
1. (1) a timely and express reservation of rights by the insurer
2. (2) notice to the insured that the insurer intends to accept a proposed settlement offer
3. (3) the insurer’s offer to allow the insured to assume the defense of the lawsuit if the insured disagrees with the terms of the proposed settlement; and
4. (4) reasonableness of the amount paid in settlement of noncovered claims.
ii. (b) If requirements met above, insured doesn’t need to agree and insurer can recover.
iii. (c) Scope of Reimbursement Right
1. (1) insurer’s right extends only to reasonable amounts paid in settlement of noncovered claims.
2. (2) Insurer must prove in order to get reimbursement:
a. (A) if any claim is covered by the policy, a fair allocation between the covered and noncovered claims; and
b. (B) the amount paid on noncovered claims was reasonable in light of the insured’s liability on those claims.
iv. (d) Insured’s Options
1. (1) if insurer wishes to settle when insurer has reserved right to deny coverage and seek reimbursement of settlement payments, the following options are available to insured:
a. (A) Accept the settlement
i. Knowing the insurer may seek reimbursement from the insured for reasonable amounts paid on noncovered claims; or
b. (B) Assume defense of the lawsuit
i. However financially burdensome that may be.
2. (2) Insured’s defense Options
a. Insured can defend that
i. (i) the claims settled were in fact covered in the policy or
ii. (ii) the amount paid in settlement was excessive (unreasonable).
v. (e) Right to Jury Trial?
1. (1) If the facts are undisputed, the insurer’s right to reimbursement from the insured for noncovered settlement payments may be a question of law for the trial court.
2. (2) However, if the insured claims the insurer waived its right to reimbursement, the waiver issue is jury triable.
15. Bad Faith –Breach of Implied Covenant of Good Faith and Fair Dealing
a. (1) Bad Faith
i. “Bad faith” signifies a tortuous breach of the covenant of good faith and fair dealing that is implied by law in every contract.
b. (2) Bad Faith in First Party v. Third Party Policies
i. (A) First Party
1. (i) A first party “bad faith” lawsuit involves an insured’s claim against the insurer under coverage written for the insured’s direct benefit.
ii. (B) Third Party
1. (i) A third party “bad faith” lawsuit generally involves an insured’s suit against his or her liability insurer “arising out of the insurer’s mishandling of a third party claim against its insured
a. Such as
i. (a) unreasonably refusing to settle within policy limits or
ii. (b) unreasonably refusing to provide a defense
2. (ii) Insured not the third party brings the “bad faith” claim.
3. (iii) Assignability
a. (A) Under certain circumstances the insured can assign to the third party claimant the insured’s claim against the insurer for economic losses resulting from the insurer’s refusal to settle or defend the third party claim.
b. (B) Purely personal tort claims are not assignable.
i. i.e. emotional distress damages and punitive damages.
c. (C) Assignment allows third party claimant to recover more than just the limits on the policy.
4. (iv) Compare- First party Coverage to Third Parties Sometimes
a. Liability insurance policies often contain “first party” coverages that may provide certain benefits to third parties as well as to the named insured.
i. i.e. medical coverage on homeowner’s policy covers both the insured homeowner and guests and invitees.
c. (3) Theory for the “Bad Faith” Recovery – Implied Covenant of Good Faith and Fair Dealing
i. (A) Every contract has an implied covenant of good faith and fair dealing.
1. (i) The implied covenant in insurance cases require objective fair dealing with the insured.
2. (ii) If the insurer’s conduct is objectively reasonable, its subjective belief in the validity of its position is irrelevant.
ii. (B) Tort Liability for Breach in Insurance Contracts but not Other Contracts
1. (i) The breach of an implied covenant of good faith and fair dealings generally allows contract damages recovery.
2. (ii) However there is an exception for insurance contracts which allows tort damages recovery.
iii. (C) Limitation to this Exception
1. (i) Not every breach of the implied covenant by an insurer leads to a bad faith cause of action.
2. (ii) Damages for insurer’s bad faith only where insurer’s misconduct relates to benefits promised  under the policy
a. (a) i.e. to its duty to defend, settle or pay claims.
b. (b) The insured must show unreasonable conduct by the insurer in connection with the claim, beyond the commencement of litigation.
d. (4) Breach as “Bad Faith”
i. (A) For Bad Faith insurer needs to breach
1. (i) Contract and
2. (ii) Duty to deal “fairly” and “in good faith” with its insured.
ii. (B) For Bad Faith
1. (i) It must be shown that insurer acted unreasonably or without proper cause in delay or denial in the payment of policy benefits.
a. (A) Need for Malicious or Immoral Conduct
b. (B) Negligence alone is not enough
2. Factors for Determining Insurer acted “unreasonable or without proper cause”
a. Conduct of the defendant:
i. (1) Failure or Refusal to Discharge K Responsibilities
1. demonstrates a failure or refusal to discharge contractual responsibilities
ii. (2) Conscious and Deliberate Act
1.  Prompted not by an honest mistake, bad judgment, or negligence but rather by conscious and deliberate act.
iii. (3) Frustrates Agreed Common Purposes
1. Which frustrates the agreed common purposes
iv. (4) Disappoints the Reasonable Expectations
1. Disappoints the reasonable expectations of the other party thereby depriving that party of the benefits of the agreement.
3. Factors determined on case by case basis.
a. Reasonableness determined by looking at the time contract was made.
b. Therefore subsequent court holdings have no bearing.
e. (5) Remedies for Bad Faith Violation
i. (a) Both contract and tort damages.
1. Includes:
a. Economic losses, emotional distress, certain attorney fees, and possibly punitive damages as well.
ii. (b) Limited to Property Torts
1. (1) An action for “bad faith” is an action for the interference with property rights (contract rights), not personal injury.
a. (A) No Financial Loss = No Bad Faith Claim
i.  If insured suffers no financial loss, no bad faith claim can be maintained solely for emotional distress from insurer’s delay or mishandling of the claim.
f. (6) Obligations in Third and First Party Cases Imposed by Covenant
i. (A) Third Party Cases
1. (a) Purpose of third party policies is to protect insured against liability for covered third party claims.
2. (b) Insurer has the following obligations:
a. (1) to investigate claims reasonably and promptly
b. (2) to undertake the defense in good faith if there exists a potential for liability and 
c. (3) to attempt to effect, on a timely basis, reasonable settlement of third party claims within limits.
ii. (B) First Party Cases
1. (a) Purpose of first party coverages is to indemnify the insured for covered losses.
2. (b) Insurer has following obligations
a. (1) insurer needs to make a thorough and prompt investigation of the insured’s claim for benefits
b. (2) not to unreasonably delay or withhold payment of benefits.
3. (c) If the insurer “without proper cause” (i.e. unreasonably) refuses to timely pay what is due under the contract, its conduct may be actionable as a tort.
g. (7) Factors Affecting “Bad Faith” Determination
i. (A) Interests of Insured and Insurer
1. (i) the implied covenant of good faith and fair dealing requires the insurer to give at least as much consideration to the interests of the insured as its own.
2. (ii) Insurer doesn’t need to put insured’s interest ahead of his own.
ii. (B) No Breach of Covenant Before Contract Formation
1. (i) Because the implied covenant of good faith depends on an existing contract, there can be no breach of implied covenant before a contractual relationship has been created.
a. Exceptions
i. (a) Possible for senior citizens under statute.
iii. (C) Terms of Policy
1. (i) The insurer’s obligations under the implied covenant do not extend beyond the purposes and objectives of the existing insurance policy contract.
2. (ii) No duty to provide other or additional coverages beyond those provided by the policy.
iv. (D) Discretion Granted to Insurer
1. (i) The implied covenant of good faith generally cannot limit or restrict an express grant of discretion to the insurer.
2. (ii) Courts cannot imply a covenant directly at odds with a contract’s express grant of discretionary power.
h. (8) No Bad Faith Liability Without Coverage 
i. (i) The implied covenant is “rooted” in the insurer’s contractual obligations to the insured; therefore, in the absence of a contract breach, generally no bad faith action can be maintained.
ii. (ii) The implied covenant cannot be extended to create obligations not contemplated in the insurance contract
1. i.e. if the insurer did not breach the policy terms, it did not tortuously breach the implied covenant.
iii. (iii) However see
1. Dictum pg. 12A-17
2. Promissory estoppels
i. (9) THREE STEP ANALYSIS REQUIRED FOR BAD FAITH
i. (1) Is there a contractual liability?
1. (a) the first step is to determine coverage and other contract issues because absent coverage under the policy, there can be no bad faith.
a. (i) In first party cases, is the insurer obligated under the terms of the policy to pay the insured’s claim for benefits?
b. (ii) In third party cases, is the insurer obligated under the terms of the policy to defend and/or indemnify the insured against the injured party’s claims?
ii. (2) Is there extra-contractual liability?
1. (a) The second step is to determine whether the insurance company is subject to damages over and above whatever may be due under the contract, on the basis of some extra-contractual theory.
a. (1) Breach of implied covenant
i. Here the focus is on the reasonableness of the insurer’s conduct in performing or failing to perform its duties under the contract;
ii. E.g., whether the insurer’s delay or denial of policy benefits was “unreasonable or without proper delay.
b. (2) Other Tort Theories
2. (b) Where “bad faith” or other tortuous conduct is shown, a tort measure of damages applies.
a.  i.e. all the detriment proximately caused by the wrongful act.
3. (c) This may permit plaintiff to recover such consequential damages as emotional distress, financial losses, and even certain types of attorney fees.
iii. (3) Are Punitive Damages Recoverable?
1. (a) Assuming the insurer’s conduct was tortuous in nature, that still may not be enough for an award of punitive damages.
2. (b) To justify punitive, there must be a separate showing by clear and convincing evidence of “oppression, fraud, or malice” as defined by Civ. C. §3294(a)
j. (10) Who May Sue for Tortious Breach of Implied Covenant
i. Need Privity
1. Persons other than “insureds” and beneficiaries cannot sue for damages resulting from the insurer’s withholding policy benefits unless they are in privity of contract with the insurer.
2. Below are parties in privity with insurer
ii. (1) Named Insured
iii. (2) Additional insured
iv. (3) Express Beneficiary
1. Need not be specifically named in the policy to be an express beneficiary.
a. He or she may have standing to sue if a member of a class for whose benefit the contract was made.
2. Indirect benefit not sufficent
v. (4) People treated as beneficiaries by statute
vi. (5) Joint Insureds
1. “Joint insured” refers to several persons who are named insureds.
2. Typically
a. (a) Spouses
b. (b) Corporation and sole shareholder
vii. Exceptions
1. (1) Assignment
a. Certain rights can be assigned and certain cannot
b. Rights that can be assigned?
i. (1) Breach of contract damages and
ii. (2) Economic loss
1. (a) Financial loss
2. (b) Attorneys fees
c. Rights that CANNOT be assigned?
i. (1) Personal rights
1. (a) Emotional distress
2. (b) punitive damages
2. (2) Judgment Creditor
a. When third party obtains a judgment against insurer they can bring a bad faith cause of action against insurer.
b. The judgment creditor is a third party beneficiary of the policy by operation of Ins. C. §11580.
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