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Review session, final exam notes:

Format: Exam: 3 essay questions, 3 hours

1. USE ISSUE HEADINGS

2. ALWAYS START REMOVAL BOND HEARING (Joseph hearing)
a. Don’t accept that it really is an aggravated felony, look at the rule, crimes against children are not aggravated felonies

3. State the whole rule, even if it does not all apply

4. Discuss issues that ARE NOT EVEN part of the call of the question

Limits to the Federal Immigration Power
Where does Congress’ federal power to regulate and control immigration come from?

· Enumerated powers:

· Commerce: interstate commerce clause permits Congress to regulate activities ‘substantially affecting’ interstate commerce – even when the effects are ‘indirect.’ (Wickard v. Filburn, 317 US 111)

· state regulation of immigration struck down (Passenger Cases, Henderson v. NY)

· federal regulation unanimously upheld – Head Money Cases
· Congress can regulate activities that indirectly and substantially affect interstate commerce

· Migration or importation clause: Congress can’t regulate until 1808, but this was thought to be just for slaves

· Naturalization clause: Congress can establish a “uniform rule of naturalization”; but immigration and naturalization are different

· War clause: “regulate alien armies…”

· 9/11

· Japanese internment

· Padilla’s detention

· Implied powers: Chae Chan Ping v. US (The Chinese Exclusion Case) 130 US 581 (known as the “incident of sovereignty case)

· “The government, possessing the powers which are to be exercised for protection and security, is clothed with authority to determine the occasion on which the powers shall be called forth; and its determination, so far as the subjects affected are concerned, are necessarily conclusive upon all its departments and officers. If, therefore, the government of the US, through its legislative department, considers the presence of foreigners of a different race in this country, who will not assimilate with us, to be dangerous to its peace and security, their exclusion is not to be stayed because at the time there are no actual hostilities with the nation of which the foreigners are subjects.” p110

· Held – Congress has the power to exclude non-citizens (essentially, regulate immigration): “The power of exclusion of foreigners being an incident of sovereignty belonging to the government of the US, as a part of those sovereign powers delegated by the Constitution, the right to its exercise at any time when, in the judgment of the gov’t, the interests of the country require it, cannot be granted away or restrained on behalf of any one.” P110

· License theory: whatever “license” Chinese citizens have, is revocable at any time p111

· Political issue: “If there be any just ground of complaint on the part of China, it must be made to the political department of our government, which is alone competent to act upon the subject.” P111

· Extra constitutional authority

Plenary powers doctrine – Whatever Congress says is fine, Courts should stay out! (Sometimes the courts says, no there are some limits)

Cases:

Chinese Immigration cases – federal gov’t has power to exclude

Ekiyu – Congress has unfettered, unreviewable power to exclude

Fong Yue Ting – Congress has unfettered power to both exclude and export (but, strong dissents to make Congress’ power subject to 5th)

Ekiu v. United States (1892) p122

· E arrived in the US and was not allowed to stay

· Officer on the spot makes this decision 

· E files for habeas corpus and says the officer should not be allowed to make the decision on the spot – E says due process was not provided

· Court says the officer deciding is the due process.  Officer has the power to decide and no one has the power to review.

Fong Yue Ting v. United States (1893) p126

· Chinese laborers had to get certificate to stay in the country or produce a good excuse and a white witness to testify to how long they have been in the country and then the judge was the sole person to decide whether they could stay or must be deported 

· 3 Chinese laborers did not get the certificate and could not produce a white witness and challenged the constitutionality of the white witness requirement

· Court said it is up to every country to decide its own laws and those laws are then absolute

· Court said the white witness is ok b/c:  you have to prove how long they have been in the country somehow and you need a citizen to do this, a.k.a. a white person

· DISSENT: It should matter that the Chinese people have been in the country for a long time (around 20yrs).  BUT the constitution is here to protect those that are lawfully in the country - “person” not citizen is the word used in the 5th amendment. KEY: Maybe congress doesn’t have absolute power and maybe the courts SHOULD get involved.

Knauff v. Shaughnessy (1950) p144

· AG said we are excluding immigrant wife of a citizen due to “confidential information.” Court rejected the due process challenge.

· Chilling language of holding: “Whatever the procedure authorized by Congress is, it is due process as far as an alien denied entry is concerned.” P145

Shaughnessy v. US ex rel. Mezei (1953) p145

Facts: LPR (born in eastern europe) returns home for 20 months. Returns to the US and was detained for 21 months and not allowed to enter the country because he was deemed too dangerous citing “secret evidence.”
Landon v. Plascenia (1982) p154

LPR left for 2 day visit to TJ, Mexico. She was excluded re-entry for smuggling. Court said that she has the right to due process, because she was only gone for 2 days.
Important test:Matthew v. Eldridge test:

1. Consider the interest at stake

2. Risk of erroneous deprivation of the interest through the procedures used as well as the probable value of additional or different procedural safeguards

3. Interest of the government in using the current procedures rather than additional or different procedures

Harisiades v. Shaughnessy (1952) p163

Facts: Resident aliens (petitioner and appellants) were deported under the Alien Registration Act (Act), 8 U.S.C.S. § 137, on grounds of former Communist Party membership, at a time when the party advocated government overthrow by force or violence. In all three cases the lower courts denied relief from deportation. Petitioner and appellants attacked the Act on three grounds: (1) that it deprived them of liberty without due process of law in violation of U.S. Const. amend. V; (2) that it abridged their freedoms of speech and assembly in contravention of U.S. Const. amend. I; and (3) that it was an ex post facto law forbidden by U.S. Const. art. I, § 9, cl. 3. On certiorari and direct appeals, the Court upheld the Act's validity, and affirmed the orders of deportation. The Court held that the government's exercise, through the Act, of its established power to expel an alien after long residence in the United States violated neither due process under U.S. Const. amend. V nor the freedoms conferred by U.S. Const. amend.

INS v. Chadha (footnote case)

· Case that gives the House of Reps the power to override a judicial determination that an alien can remain in the country. SC agreed with Chadha and said that 1 house may not override a judicial determination.

Zadvydas v. Davis (2001) p191

· Facts: Z was born in refugee camp in Germany. He entered country when he was 8. When 46 years old, arrested on drug charges, served 2 years and ordered deported. No country would take him. US Att. General tried to hold him indefinitely, which seemed expressly allowed by statute (“an alien…may be detained beyond the removal period and, if released, shall be subject to certain terms of supervision…” INA §241a6)

· Issue: Whether a post-removal-period statute may authorize indefinite detention. Court is focused on LPR’s who are in the country.

· Held: No, post-removal-period can be for a “period reasonably necessary” to bring about that alien’s removal from the US. “It does not permit indefinite detention.”

· Distinguishes Mezai – Mezai was not IN the country, Zadvydas is already IN the country

Clark v. Martinez (2005) p208

· Facts: Cuba used to send people on boats to the US.

· Held: We have to follow the decision in Ho and Zadvydas, which means that Congress has NOT made 1 rule for LPR’s in the US and a different rule for those waiting to get in.

Immigrant categories
I. General points

A. “any noncitizen who cannot establish that he or she meets the requirements for one of the enumerated nonimmigrant classes” p238
B. Lawfully admitted immigrants = LPR (legal permanent residents)

C. Immigrants may remain in the US permanently so long as they refrain from deportable conduct
D. Immigrants exempt from general quotas
II. Immigrants exempt from general quotas

A. Immediate relatives, INA§201(b)(2)(A)(i)

1. Spouses of USCs

2. Unmarried children of USCs, under age 21 (age date petition was filed)

a. A child born in wedlock

b. Stepchild under age 18 at time of marriage

c. Adopted while under age 16

3. Parents of USC over age 21

4. Spouses of deceased USC (if married at least 2 years)

B. LPRs returning from temporary visits abroad, INA§101(a)(27)(A)

C. Former USC, INA§101(a)(27)(B), §201(b)(1)(A)

D. Special immigrants

E. People fleeing persecution, INA§201(b)(1)(B)
F. Temporary parolees, INA§212(d)(5) – a grant of parole is NOT admission, p240
G. Special Congressional legislation, e.g., Cubans and Haitians
III. Immigrants subject to general quotas (all subject to per country limits – no one country can exceed 7% of total immigrants)
A. Family-sponsored immigrants, INA§203(a), (480,000 available, less immediate relatives, plus unused employment based visas; floor of 226,000)
Family-sponsored visas

	Type
	Description
	Quota

	1st 
	Unmarried sons and daughters of USCs (over age 21)
	23,400

	2nd
	Spouses and unmarried children of LPRs

2A. Spouses and children (under 21) of LPRs

2B. Unmarried sons and daughters of LPRs
	114,200

	3rd 
	Married sons and daughters of USC
	23,4000

	4th
	Siblings of adult USC
	65,000


1. Spouses

a. Same sex marriages – not spouses
i. Adams v. Howerton (1982) p255, homosexual marriage does not count as “spouse” for purposes of INA
b. Invalid marriages

i. “Spouse” does not include any marriage ceremony where the parties are not physically present in the presence of one another, unless the marriage shall have been consummated, §101(a)(35)

ii. Valid marriages of persons NOT intending to live together are invalid for immigration purposes, p256

c. Fraudulent marriages

i. Marriage must be “legally valid” and “factually genuine” (i.e., at the inception of the marriage, the parties intended to establish a life together, Rodriguez v. INS)
ii. Two types of sham marriages: bilateral and unilateral

iii. Immigration Marriage Fraud Amendments (IMFA) created conditional permanent residence for marriages less than 2 years old, subject to certain conditions subsequent, §216(2)(a)
i. If during first 2 years of permanent residence, the AG finds the marriage was a fraud, or if the marriage has been judicially annulled or terminated, permanent resident status is terminated

ii. Must petition for the removal of the condition and to appear at an interview, INA§216(c), within 90 days immediately preceding the second anniversary of admission

iii. Conditions can be removed via waiver, INA§216(c)(4)

1. Pre-1990 waiver requirements

a. Removal would entail “extreme hardship” §216(c)(4)(A), OR

b. Showing that: entered into marriage in good faith, alien spouse terminated marriage for good cause, and was not at fault in failing to meet the usual requirements, INA§216(c)(4)(B)

2. Post-1990 waiver requirements

a. Removal would entail “extreme hardship” §216(c)(4)(A), OR

b. Showing that: entered into marriage in good faith, and was not at fault in failing to meet the usual requirements, INA§216(c)(4)(B), OR

c. Battered spouses and spouses subjected to extreme cruelty, INA§216(c)(4)(C)

iv. Conditional residency applies to “anyone  who acquires permanent resident status ‘by virtue of being the son or daughter of an individual through a qualifying marriage’” p275

d. Divorced LPRs: Alien who gets LPR status via marriage, then terminates marriage cannot marry another noncitizen and seek family-sponsored status unless

i. Has been admitted as LLPR for 5+ years

ii. Satisfies AG that prior marriage was legitimate

iii. Previous spouse died

2. Siblings

a. Siblings can petition for one another if they meet the definition of a child from one or both parents

b. Half brothers/sisters may petition for one another

c. Siblings adopted by another family are not considered a brother or sister for immigration purposes if the adoption was after the beneficiary was 16Other family members

3. Children, INA§101(b)(1)

a. Definition

i. a child born in wedlock

ii. stepchild, provided that the child is under 18 at time of marriage

iii. legitimated child (before 18)

iv. child born out of wedlock, where privilege is sought through natural mother or natural father with a bona-fide relationship

v. adopted child while under age 16 and has been in legal custody/resided with the adopting parents for 2 years

vi. orphan child under 16

b. Child Status Protection Act – beneficiary’s age is frozen as of the date the visa petition was filed (as long as the beneficiary was under 21 when the petition was filed)

c. Matter of Mourillon (1981) p281

i. Facts: US citizen born out of wedlock, petitioned to get his sister into the US. Step child trying to petition half-sister. Held: ...we hold that in order to qualify as stepsiblings either (1) the marriage which created the step-relationships must continue to exist, or (2) where the parties to that marriage have legally separated or the marriage has been terminated by death or divorce, a family relationship must continue to exist as a matter of fact between the "stepsiblings." Here,…the record reflects that the petitioner and the beneficiary do continue to maintain their family relationship, including the fact that the beneficiary has lived with the petitioner.

ii. Sibling relationship requires being “children” of a common “parent.” Petitioner did not qualify because even though they shared a father, he was not legitimated by his father.

d. Adoption

i. 6 largest adoption countries: China, Russia, Guatemala, South Korea, Kazakhstan, Ukraine

ii. Immigration requirements

i. Adoption must not be solely for immigration purposes (Matter of Marquez)

ii. Close scrutiny when adopting parent is a close relative and biological relative lives in same household (Matter of Cuello), §101(b)(1)(E)

iii. Orphans – Certain USC may petition the adoption of children under age 16 sho have experienced death or abandonment by parents, §101(b)(1)(F)

iv. Certain minimum procedures designed to protect against trafficking, §101(b)(1)(G)

1. requires natural parents or parties with legal custody to freely give irrevocable consent for adoption
2. parents are incapable of providing proper care for child

3. AG is satisfied adoption is bonafide

B. Employment-based immigrants, INA§203(b) (140,000 plus left over family visas)

Employment based visas

	Type
	Description
	Requirements

	1st 
	Priority workers

a. Extraordinary ability in sciences, arts, education, business or athletics

b. Outstanding professors and researchers

c. Multinational executives and managers
	Extraordinary – “a level of expertise indicating that the individual is one of that small percentage who have risen to the very top of the field of endeavor” p294

“demonstrated by sustained national or international acclaim”

Major league athletes qualify, but major league status is not per se “extraordinary”

	2nd
	a. Members of the professions holding advanced degrees
b. Aliens of exceptional ability
	Job offer and “labor certification” required
Waivable by “national interest waiver”, §203(b)(2)(B)
1. employment is of substantial intrinsic merit

2. will benefit the nation, not just local area
3. applicant will serve national interest to a substantially greater degree than available US worker

	3rd 
	a. Skilled workers for which US workers are not available

b. Professionals (w/ BA degree)

c. Other unskilled workers (capped at 10,000)
	Labor certification required
No national interest waiver

	4th
	Special immigrants, §101(a)(27)
a. religious workers

b. long term foreign employees of US gov’t
	65,000

	5th
	Immigrant investors, §203(b)(5)
	Entrepreneurs who invest at least $1 million each in enterprises, and employ at least 10 Americans
Conditions subsequent, §216A

1. Revocable if, within 2 years, it is found that establishment of the commercial enterprise was intended solely as a means of evading the immigration laws

2. Within 90 days of 2 year anniversary, there must be a petition for removal of the condition


1. Labor certification – required for immigrants applying under 2nd and 3rd employment-based preferences

a. Designed to assure that the immigrant’s employment with neither displace nor otherwise disadvantage American workers

b. Requirements, INA§212(a)(5)(A)

i. Not sufficient workers who are able, willing, qualified and available at the time of application for a visa and admission to the US and at a place where the alien is to perform such labor, and

ii. Employment will not adversely affect the wages and working conditions of US workers

c. Process for labor certification, Program Electronic Review Management (PERM)
i. Check “Schedule A” published by Labor Department listing “pre-certified” occupations (e.g., physical therapists, nurses, etc..)

ii. Check “Schedule B” for occupations that are NOT ordinarily granted; need waiver and special showing

iii. If not listed on A or B, file application

iv. File application with Labor Department (ETA)

i. Ask ETA to determine prevailing wage

ii. Take certain recruiting steps to find US candidates

iii. Certifying Officer reviews application

iv. Appeal available

2. Displacing American workers
a. Job description for labor certification cannot be “unduly restrictive”. The following job requirements are presumed to be unduly restrictive, and require a showing that the requirements arise from a business necessity. p299

i. Other than those normally required for the job in the US

ii. Exceed the requirements listed in the Dictionary of Occupational Titles

iii. Include a foreign language

iv. Involve a combination of duties

v. Require worker to live on employer’s premises

b. To establish a business necessity, job requirements must bear a reasonable relationship to the occupation in the context of the employer’s business and are essential to perform the job in a reasonable manner. Information Industries test, p303
c. 2 part test for business necessity:
i. Job requirements bear a reasonable relationship to the occupation in the context of the employer’s business, and
ii. are essential to perform, in a reasonable manner, the job duties as required by the employer.
d. Live-in housekeepers: “the live in requirement is essential to perform, in a reasonable manner, the job duties as described by the employer and there are not cost-effective alternatives to a live-in household requirement.” p305
i. Matter of Marion Graham, Held: Can have line-in requirement, but you have to provide very specific information. “…pertinent factors…include the Employer’s occupation or commercial activities outside the home, the circumstances of the household itself, and any other extenuating circumstances…a mere personal preference to have an employee live on the premises does not establish a business necessity.” p301

e. Language proficiency: Business necessity for foreign language requirement is met when there is a need to communicate with a large majority of the employer’s customers, contractors, or employees who cannot communicate effectively in English. p305
i. Plumbing company argued it needed a business manager fluent in French and German because the region was becoming more international. Held: No business necessity. Matter of Shamp Plumbing and Building, p305

ii. Note: Typically, non-English speaking workforces do not create a business necessity for language proficiency. Matter of Lucky Horse Fashion, p306
f. Combining 2 functions: Employer must demonstrate that hiring two separate employees would be not just inefficient of costly, but so impratical as to be “infeasible.” Matter of Chinese Community Theatre, p306

C. Diversity immigrants, INA§203(d) (55,000 per year, although reduced by 5,000 by NACARA)
1. Congress admits up to 50,000 immigrants from “under represented” countries (using less than 25% of its per-country limit in 1988.)

2. Process

a. USCIS tabulates number of people who became LPRs in past five years

b. Any country with below 50,000 is a “low-admission” state

c. World divided into 6 regions: Africa, Asia, N. America, Oceania, and Latin America

d. Regions are low admission if it accounted for less than 1/6th of total LPRs in preceding 5 year period

e. Confusing allocation process!! See page 339-340

D. Spouse or child who is accompanying any immigrant in the above 3 categories, INA§203(d)

Non-immigrant categories

Key points:

1. Must maintain legal status (otherwise they’ll end up in removal proceedings), §237(a)(1)(C)(i)
2. Most nonimmigrant categories require either
a. Person is seeking to enter temporarily, or

b. Person has a foreign residence and no intent to abandon, or

c. Both

3. Individual intending to remain in US permanently is ineligible

a. If, after admission, ICE discovers that immigrant entered with intent to remain, immigrant might be deportable, §237(a)(1)(A)

4. Dual intent – desire to remain in country permanently should opportunity arise is not inconsistent with lawful status

5. Change of nonimmigrant status

a. Adjustment of status - Certain nonimmigrants can become LPRs without leaving the US, §245

b. Changes nonimmigrant status - Certain nonimmigratns can switch to different nonimmigrant categories without leaving the US, §248

c. Conditions of eligibility for §245 or §248

i. Discretion

ii. Must have been lawfully admitted

iii. Must be in good status

6. Extending a nonimmigrant visa, §214.1(c), as long as status is current

Non-immigrant categories
	Type
	Description
	Requirements

	A
	Foreign government officials and families
	

	
	
	

	B1
	Business visitor visa (or golf tournament with no assured remuneration)

(max 6 months)
	1. Must prove to a consulate abroad that they plan to return to their home country after they are done with their visit

2. Prove your intended purpose for coming to the USA

	B2
	Pleasure visitor visa (6 months – 1 year, w/ 6 month extensions)
	1. Must prove to a consulate abroad that they plan to return to their home country
2. Prove your intended purpose for coming to the USA

	
	
	

	C
	Transit aliens
	

	
	
	

	E1
	Treaty traders

(Cadillac of visas)
	· Need to engage in a substantial trade btw the US and a foreign country (don’t need an international company)

· Major tax advantages (since you’re the owner, you don’t have to take a salary to no income tax)

· You only have to be here 1 day

· Bottom line – E is better than L (5 year max, but you can renew as long as you still have an investment)

· Kids go to college for instate tuition

· You can bring assistants for the business

	E2
	Investor

(Cadillac of visas)
	You have to invest a substantial amount (sufficient to capitalize a business of this sort ~ $250K)

(5 year max, but you can renew as long as you still have an investment)

	
	
	

	F1
	Academic students

(for full course of study, w/ 1 year of practical training extension)
	· Demonstrate you’ll return to home country, INA§214B

· Must have designated institution

· Not grade school, limited high school, mostly college

· Need full course of study and that they have funds to pay for school 

· There are limited exceptions that allow the student to work while on the F-1 visa

	J1
	Exchange students, teachers and scholars 

Prof and researcher – 5 year w/ no ext

Students – term of school, same as F1
	· Slightly more liberal employment rules than F1

· Can be privately or publicly funded

· 212E requires that you go home for 2 yrs when you are done with the purpose of your J visa

· Can only change the J-1 to an O visa

· Very difficult to get a waiver to the 2yr return requirement. Must show (1) need to stay in the US for asylum (2) some real purpose for continuing to be in US

Examples: au pairs use, controversial

	J2
	Spouses and children of exchange visitors
	

	
	
	

	K1
	Fiancé visa
	No one gets this anymore

Must have met during 2 year period preceding application, and get married within 90 days

	K3
	Marriage visa
	

	
	
	

	L1
	Intra-company transferees
	· Individual who worked as exec or manager abroad is coming to the US to work in a branch, affiliate or subsidiary office in the US as an exec or manager

· Doing a lot of business with international companies

· You’re paying taxes on salary

· You have to pay taxes on worldwide income
· If here 183 days a yr = resident for tax purposes

	L2
	Spouses and children of L1
	

	
	
	

	M1
	Vocational students
	Note: terrorists flying into WTC were here under M1

	
	
	

	H1A
	Registered nurses
	

	H(i)(B)
	Specialty occupations

(6 years)
	1. Requires theoretical and practical application of a body of highly specialized knowledge
2. At least a BA “in” the specialty or the equivalent

3. “in” – full state licensure, completed degree, experience equivalent to completion of a degree

Notes:

· Special “H-1B1” for nationals of Chile and Singapore, exempt from 6 year limit

· Ag workers, athletes and entertainers no longer eligible for H1B

	H2A
	Agricultural or seasonal nature


	Must have residence in foreign country and intend to return

Examples:

ski instructors, seasonal

	H2B
	Performing services for which labor cannot be found in US (1 year terms, extendable up to of 3 years)
	Must have residence in foreign country and intend to return



	H3
	Industrial trainees (2 years)
	e.g., Foreign worker comes to the US to be trained to go back to his country and open a hotel

	O1
	Workers with extraordinary ability (up to 3 yrs)
	Top 5% of what you do in home country:

1. Science, athletics, business or education – international acclaim

2. Individuals in motion picture and television industry – require recognition significantly above that ordinarily encountered

3. Arts – require distinction, person is well known in his or her country

	O2
	Workers assisting O1
	

	P1
	Exceptional ability

Internationally recognized athletes or entertainers

(up to 5 years)
	Top 25% in your home country of what you do

· Must show you are well known in your country (submit tons of docs to prove this)

	P2
	Artists or entertainers on exchange
	You have to be a musical group – if you’re an individual, it’s “O”

	P3
	Artists or entertainers in culturally unique programs
	

	
	
	

	R
	Religious visa
	Tends to be a lot of fraud because its easy to get the visa

	
	
	

	TN
	NAFTA professionals
	Mostly professional positions from Mexico and Canada

(very easy to get, but only good for one year)

	
	
	

	S-5
	Snitch visa

(max 3 years)
	Critical, reliable info about a criminal organization

	S-6
	Snitch visa
(max 3 years)
	Critical, reliable info about a terrorist organization

	
	
	

	U
	Victims of abuse under VAWA
	Victims of substantial physical or mental abuse: rape, torture, trafficking, domestic violence, sexual assault, prostitution, FGM, involuntary servitude, abduction, and other criminal acts
Employment permitted
May adjust to LPR after 3 years

	V
	Long divided families
	Under LIFE Act
Allows admission to spouses and children of LPR while they wait for their priority dates to become current

Employment permitted


Exclusion grounds
Pages: 410-443, 1103-06
IV. Exclusion grounds, INA§212(a)

A. Various classes of non-citizens are inadmissible to the US

1. Applies to non-citizens inside and outside of the US trying to get in

2. After IIRIRA, applies to non-citizens who were inadmissible at time of entry, but gained entry (they are not deportable, they are inadmissible, even when already in)
B. Removal – non-citizens found inadmissible, and not subject to relief, are removed via removal hearings

1. If you are removed for inadmissibility you are barred for 5 years the first time and 20 years the second time

C. Terrorist activities, §212(a)(3)(B)

1. Any alien who has done the following is inadmissible

a. Engaged in terrorist activity

b. AG or DHS reasonably believes is engaged in or likely to engage in terrorist activity

c. Is a representative of a terrorist organization

d. Is spouse or child of the above, if activity occurred within last 5 years

e. Officer, official or rep of PLO

2. Terrorist activity is “any activity unlawful under laws of place where committed and which involves:

a. Highjacking, sabotage of conveyance

b. See §212(a)(3)(B)(iii)

3. Engage in terrorist activity includes, among others,

a. “commit an act known or should be reasonable known to afford material support –

i. Safe house

ii. Transportation

iii. Communications

iv. Transfer of funds

v. Material financial benefit

4. Terrorist organization

a. Designated under §219, or Federal Register

b. A group of 2 or more which engages in activities described above
Exclusion/Inadmissibility grounds, §212(a)
§212(d) – general wavier – Sec of HS and Sec of State may waive §212(a), except for (3)(E), if it’s in the national interest
	Type
	Sub-section
	Description
	Waiver?

	Related to immigration control
	(5)(A)
	Employment based immigrants without labor certification
	National interest waiver

	Surreptitious entry
	(6)(A)
	Present without having been admitted or paroled, or arriving at non-designated points of entry
	

	
	(6)(C)(i)
	Procure visas, admission, or certain docs or benefits by fraud or misrepresentation are inadmissible for life
	

	
	(6)(C)(ii)
	False claims of citizenship, oral or written
	

	
	(6)(D)
	Stowaways
	

	Surreptitious entry
	(6)(E)
	Assisting other to enter unlawfully
	212(d)(11)

Family unity

1. LPR who went abroad temporarily

2. Alien helped spouse, parent, or child enter illegally

	
	(6)(F)
	Document fraud
	212(d)(12)

Temporary and voluntary departure


	
	7(A), 7(B)
	Not in possession of valid passports and visas

7(A) – immigrants

7(B) – nonimmigrants
	212(k)

AG is satisfied that immigrant did not know and could not have known of his inadmissibility

	Out of status
	(9)(B)
	Unlawfully present in US for 180 days or 1 year, inadmissible for 3 or 10 years, respectively

“Unlawfully present” – present without being admitted or paroled, or present after the expiration of the authorized period of stay

Applies to “continuous unlawful presence”, not aggragate
Removal – debate on whether time after immigrant receives NTA is unlawful presence; INS – yes, BIA - no

Voluntary departure: Presence does not become unlawful until after departure date

Tolling: period during which a timely, filed, non-frivolous application for extension or change of status is pending is tolled, provided the person has not worked without authorization; applies to both 3 and 10 year bar
	

	
	(6)(B)
	Inadmissible for 5 or 10 years for failure to attend removal hearing
	§212(a)(9)(A)(iii)


	
	(9)(B)(i)
	In country for 180 days – 1 year, inadmissible for 3 years

In country for more than 1 year, inadmissible for 10 years
	§212(a)(9)(B)(iii)(I)

No period of time when they are under age 18 will be taken into account

	
	(9)(C)
	Unlawfully present for more than 1 year, or was removed and re-enters without proper admission is inadmissible for 10 years
	

	Political and national security grounds
	(27)
	Noncitizens believed to be entering the US to engage in activities “prejudicial to the public interest” (includes group membership)
	No waiver

	
	(28)
	Anyone who had ever advocated, or published or circulated writings advocating, any of certain political views, including communism, anarchy, or the propriety of overthrowing the US gov’t or all gov’t (very anti-First Amendment)
	212(d)(3)
Sec of HS and Sec of State may waive §212(a), except for (3)(E), if it’s in the national interest

	
	(29)
	Noncitizens likely to engage in such activities as espionage, sabotage, or other subversion
	No waiver

	
	(3)(B), as expanded by REAL ID §103
	Terrorists, very broad: engaged in terrorist activity or terrorist organizations designated by Sec of State, §212(a)(3)(B)(vi)(II) or §219

lays out 9 different terrorism-related exclusion grounds, all relate to individuals involved in terrorist activity or terrorist organizations

Key terms:

Terrorist org – designated in Federal Register

Engage – see outline p14
Terrorist activity – use of any weapon or dangerous device with the intent to endanger, directly of indirectly, the safety of one or more individuals or to cause substantial damage to property (very broad)
Retroactive!
	212(d)(3) – somewhat surprisingly

	
	EBSVERA §306
	Any nonimmigrant from a country the Sec of State has designated as a “state sponsor of terrorism” (repeatedly provided support for acts of international terrorism)
	Waiver if, after consultation, Sec of State finds individual “does not pose a threat to the safety or national security of the US”

	
	(3)(C)
	Individuals whose entry might adversely affect US foreign policy
	

	
	(3)(E)
	Individuals engaged in genocide

Foreign gov’t officials who, within last 2 years, violated religious freedom
	

	Criminal grounds
	(2)(A)
	Convicted of

1. a crime involving moral turpitude or

2. violation of a law relating to a controlled substance
Exception, does not apply if:

1. commited only 1 crime

2. crime was committed when alien was under 18 and it was more than 5 years ago

3. maximum penalty available did not exceed 1 year, and was not sentenced to more than 6 months
	§212(h) UNAVAILABLE

1. anyone convicted of an aggravated felony after gaining LPR status (ironically, does not apply to non-LPRs, although Young Hak Song v. INS was you cannot treat LPRs less favorably than undocumented)

2. LPR not continuously in US for 7 years prior to removal proceedings

212(h), Waiver:

1. Alien is only inadmissible for activities occurring more than 15 years before application and alien is rehabilitated; or 

2. Extreme hardship to USC, LPR spouse, parent, or child

	
	(2)(B)
	Convicted of more than 2 criminal offenses for which the aggregate sentences were more than 5 years
	212(h)

	
	(2)(C)
	Controlled substance traffickers (known to be)
	

	
	(2)(D)
	Prostitution and commercialized vice (within 10 years)
	212(h)

	
	(2)(E)
	Involved in serious criminal activities who have asserted immunity from prosecution
	212(h)

	Economic grounds
	(4)
	Likely to become a public charge
Evidence: age, health, family status, financial status, education, skills, and affidavits of support, §212(a)(4)(B)
	

	
	(10)(E)
	Formally renounced US citizenship to avoid taxation
	

	Public Health and Morals
	(1)(A)(i)
	Noncitizens to have a communicable disease of public health significance, which includes HIV
	

	
	(1)(A)(iv)
	Drug users/addicts
	

	
	(9)(A)
	Coming in to practice polygamy
	


Admission Procedure

Pages: 444, 450-457, 461-467, 485-495

V. Admission Procedures

A. Four hurdles to admission

1. Labor certification (applies only to 2nd and 3rd employment-based preferences)
2. File visa petition with USCIS – limited to certain statuses and used to determine the beneficiary meets definition of particular status

3. Getting a visa. Once USCIS approves visa petition, applicant must file a visa application with US consulate abroad. Very paper work intensive

4. Actual admission to US. CBP agent may reexamine noncitizen assure inadmissibility does not apply

B. Visa petitions

1. Family based: I-130

2. Employment based: I-140

3. Who must file?

a. Typically, the USC or LPR family member

b. Abused immigrants subject to battery or extreme cruelty may apply on their own behalf. Must show:

i. Good moral character (waivable when connected to original violence), and

ii. good faith entry into marriage

c. Employment based first preference, with extraordinary ability may petition themselves

d. Both petitioner and beneficiary may be required to appear in person for an interview

4. Denials

a. When USCIS denies a visa petition, it must state its reasons for doing so (typically subject to administrative and judicial review)

b. Denials of family-based petitions are appealable to BIA

c. Denials of employment-based petitions are appealable to Administrative Appeals Office (AAO)

5. Once USCIS approves a petition it goes to National Visa Center (NVC) for accuracy check and then to appropriate US overseas consulate

6. Premium processing - $1,000 could have petitions processed with 15 days
C. Visa applications – Need to outline

D. Actual admission – Need to outline

1. missed a bunch of stuff

2. Expedited removal, IIRIRA§302(a), INA§235(b)(1)

a. Immigration inspector concludes that arriving noncitizen is inadmissible under

i. Fraud, §212(a)(6)(C)

ii. Lack of proper documentation, §212(a)(7)

b. Order removed without further hearing

c. No administrative appeal, unless LPRs, asylee or refugees

d. No judicial review unless person is a citizen, LPRs, refugee or asylee

E. Adjustment of status – authorizes non-citizens already in the country to adjust their status to LPR without leaving the US (in 2001-2003 accounted for more than half of all legal immigration to the US)
1. Requirements for Adjustment of Status 

a. Must be admissible as an immigrant and particular immigrant category must be current

b. Extra requirements - §245(i); if a person out of status now meets all requirements but they leave the US to obtain their visa, they become inadmissible, because of the status lapse

c. In contrast, by applying for adjustment of status they would not become inadmissible even though they are out of status

d. Need to understand this better
Deportability

VI. Deportability, §237(a)

A. Purposes of deportation are arguably indistinguishable from purposes of punishment

B. List of grounds on which non-citizens already admitted to the US will be found deportable

1. Different from Inadmissibility grounds

2. Different discretionary relief from Inadmissibility

3. Different procedural differences from Inadmissibility

C. “Entry” vs. “admission”

1. “admission” determines whether noncitizen is subject to inadmissibility grounds or deportability grounds (e.g., if not “admitted” they are subject to inadmissibility)

a. Pre-IIRIRA

i. No deportation proceedings would be brought unless and until a noncitizen made an entry

ii. Manner or timing of entry was an essential element of deportation grounds

iii. Entry was an essential element of criminal offenses

b. IIRIRA replaced entry with admission 

c. When an LPR leaves the US temporarily and returns, is the return an entry?

i. Rosenburg v. Fleuti (1963) p511

ii. Facts: LPR left briefly – “about a couple hours.” Issue: whether an innocent, brief, casual departure from the US is a departure? Held: No. A brief absence does not have to trigger a re-entry. “an intent to depart in a manner which can be regarded as meaningfully interruptive of the alien’s permanent residence. Factors:

i. length of time the alien is absent

ii. purpose of the visit, for if the purpose of leaving the country is to accomplish some object which is itself contrary to some policy reflected  in our immigration laws, it would appear that the interruption of residence thereby occurring would be meaningful…” p516
iii. does alien need to procure travel documents (if not, the trip was more innocent)?

D. Deportation procedure

1. Apprehension – mostly affected by ICE or CBP

2. Before the hearing – DHS files a NTA on noncitizen and immigration court

a. NTA explains nature of proceedings, alleges deportability grounds, recites factual allegations

b. NTA marks start of 10 day waiting period before hearing may be scheduled

3. Detention (bond hearing)

a. Mandatory detention

i. required for aggravated felons

ii. inadmissible or deportable on crime related grounds

iii. those inadmissible or deportable on terrorism grounds

iv. most arriving passengers

v. individuals awaiting final removal orders

b. Discretionary detention allowed if DHS is satisfied that the individual would not pose a danger to property or person and is likely to appear for any future proceeding

c. DHS can hold for 48 hours, and additional time when there is an emergency or other extraordinary circumstance

d. Not allowed to work while removal is pending

4. Mandatory detention related to national security

a. Any noncitizen inadmissible or deportable on the basis of terrorist activities, §236(c)(1)(D)

b. Operation Liberty Shield – asylum seekers from 34 designated (mostly Muslim) countries not having proper documents

c. Gov’t appeal of bond cases (mandatory detention)

d. PENTTBOM investigation (post 9/11)

i. DHS may hold and investigate non-immigrants

e. Certification Program

i. Detention becomes mandatory for any “certified person”

i. Certification – whenever there are reasonable grounds to believe that a person is either inadmissible or deportable on certain national-security related grounds

5. Removal hearings

a. Parties are ICE and noncitizen

b. ICE serves noncitizen a Notice to Appear (NTA)

c. Immigration Judge (Justice Department official) presides over removal hearing to determine if noncitizen is deportable and whether discretionary relief applies

d. ICE or noncitizen may appeal to Board of Immigration Appeals (BIA) by filing a petition for review

e. Noncitizen, but not BIA, can request review by US Court of Appeals by filing a petition for review

6. Administrative review

a. Either party can appeal decision to Board of Immigration Appeals (BIA)

b. Must be filed within 30 days of IJ’s decision

7. Judicial review, appeals heard by US Court of Appeals

a. Requirements

i. Must exhaust all administrative remedies

ii. Must be filed within 30 days of final order

b. Judicial review does not stay removal

Deportability grounds, §237(a)

	Type
	Sub-section
	Description
	Discretionary relief

	Immigration control
	(1)(A)
	Inadmissible at time of entry or adjustment of status (e.g., because of fraud)

Note: used frequently to correct errors or lapses in admission process
	§237(a)(1)(H) waiver applies to ALL (1) grounds:

1. spouse, parent, child of USC or LPR;

2. In possession of visa and otherwise admissible (except for fraud)

	
	(1)(B)
	Entry without inspection

Also creates a criminal offense, §275, and a felony if after a prior removal order, §276
	

	
	(1)(C)
	Failure to comply with conditions of nonimmigrant status
	

	
	(1)(D)
	Immigrant whose conditional status has been terminated (e.g., marriage or immigrant investors)
	

	
	(1)(E)
	Smugglers

Within 5 years prior to date of entry has smuggled someone into the US
	Immediate relative exception under §237(a)(1(E)(ii)

1. Physically present on 5/5/88

2. seeking admission as an immediate relative

3. Before 5/5/88, assisted the alien’s spouse, parent, son or daughter to enter

§237(a)(1)(E)(iii) Humanitarian waiver by Sec of HS to reunite families



	
	(1)(G)
	Marriage fraud

1. Alien obtains admission to US based on marriage less than 2 years old, unless alien establishes that purpose of marriage was not to evade immigration laws

2. AG determines that alien has refused to fulfill marital agreement (ie., no sex)
	

	
	§261-266
	Willful violations of immigrant reporting requirements
	

	
	§241(a)(5)
	Reinstatement of removal for aliens reentering illegally

Expedites removal of aliens previously removed or departed voluntarily, and reentered illegally
	

	Crime related grounds

* requires conviction
	(2)(A)(i)*
	Crimes of moral turpitude

1. Committed of CIMT within 5 years after date of admission (or 10 years for LPRs) and

2. Convicted of a crime for which a sentence of more than 1 year MAY be imposed (potential punishment)
Examples of CIMT, generally:

Statutory rape, Marciano v. INS

Fraud

Aggravated assault

Murder, manslaughter

Aggravated DUI if knowledge of suspended license due to prior offenses
Generally not CIMT:

Simple assault

Involuntary manslaughter, unless reckless conduct is required

If crime is not CIMT, than repeating the crime is not CIMT, even though it may be “aggravated”
	§237(a)(1)(v) Pardons by President or governor

Pre-1990 JRADs 

	
	(2)(A)(ii)*
	Multiple CIMTs
1. After time of admission

2. Commits 2 or more CIMTs not arising out of a “single scheme” of criminal misconduct

3. Regardless of how many years after admission

4. Regardless of sentencing

Single scheme – courts divided over whether planning two separate break-ins at the same time and then conducting the break ins is a single scheme (Pacheco = no)

Pacheco – must take place at one time, with no substantial interruption (2 break ins, planned at the same time but separated by 2 days, was not a single scheme)
Ninth circuit – if they were planned together, that’s one scheme
	§237(a)(1)(v) Pardons by President or governor

Pre-1990 JRADs

	
	(2)(A)(iii)*
	Aggravated felonies

1. any time after admission

2. without regard to potential or actual sentence

Other consequences:

1. eliminates most discretionary relief

2. deletes most procedural safeguards

3. triggers mandatory detention

4. bars re-entry (with penalty of 20 year prison sentence)
	§237(a)(1)(v) Pardons by President or governor

Pre-1990 JRADs

	
	(2)(B)(i)*
	Controlled substance

1. any time after admission

2. conviction of violation of any law related to controlled substance

EXCEPTION:

for single offense, involving less than 30 grams of marijuana, for own use

Also considered an aggravated felony under §101(a)(43)(B) and subject to removal under (2)(A)(iii)
	No JRADs

	
	(2)(C)*
	Firearm offenses
	

	
	(2)(D)*
	Miscellaneous crimes
	

	
	(2)(E)*
	Domestic violence
	

	
	(3)*
	Failure to register and falsification of documents
	§237(3)(C)(ii)

	
	(3)d
	False claims of US citizenship
	

	Political and national security grounds
	(4)
	Security and related grounds

No longer deportation for Communists
	

	
	(4)(B)
	Includes all §212(a)(3)(B) terrorist stuff
	

	
	REAL ID §105(a)
	Expands all deportability grounds to match corresponding inadmissibility grounds (see outline p14)
	


E. Criminal grounds

1. Conviction: several deportability grounds require that a person be “convicted” of a crime. How to know if there was ever a conviction:
a. Federal and state gov’t have crafted various formulas to avoid harsh effects of criminal convictions, especially for youths, first-time offenders, and lower-level crime

b. Discretion of sentencing judge: Before IIRIRA, judge could defer entry of final judgment to avoid perfecting a “conviction”; after IIRIRA, a conviction is “finding or admission of guilt followed by an order of punishment”

c. Crime: civil offenses do not qualify (Matter of Eslamizar). Procedure must require constitutional safeguards normally attendant on criminal convictions (e.g., beyond a reasonable doubt, right to counsel, jury trial)

d. Final judgment: Conviction is not final while a direct appeal is pending (Pino v. Landon)

2. Crime Involving Moral Turpitude (CIMT), §237(a)(2)(A)(I and ii)
a. Statutory rape is a CIMT (Marciano v. INS) p540
i. Dissent “follow traditional rule” –determine whether all hypothetically possible criminal conduct must necessarily involve moral turpitude (not just by crime, but specific to how each crime was committed)
b. Driving under the influence is NOT a CIMT (Matter of Torres-Varela), although Matter of Lopez-Meza did charge DUI as a CIMT because the driver knew their license was revoked (culpable mental state)
i. Moral turpitude is based on “contemporary moral standards”

c. Wobbler statutes – imposition of a sentence other than imprisonment in a state prison, automatically converts a felony to a misdemeanor (Matter of Garcia- Lopez)

3. Judicial Recommendations Against Deportation (JRADs)

a. Sentencing judge could make a recommendation that person not be deported, §241(b)(2)

b. Immigraton Act of 1990 repealed JRAD

c. Pre-1990s JRADs may still be used

4. Aggravated felony, §101(a)(43)

a. Murder, rape, or sexual abuse of a minor

b. Illicit trafficking in controlled substance

c. Illicit trafficking of firearms or destructive devices

d. Crime of violence for which the term of imprisonment at least one year

e. Theft or burglary for which term of imprisonment at least one year

f. DUI, not a crime of violence (Leocal v. Ashcroft)
VII. Relief from Deportability

A. Limitations to relief

1. Individuals who are properly notified and fail to appear or receive voluntary departure and fail to leave on time are ineligible to apply for relief for 10 years, §240(b)(7)

2. Aggravated felons are denied most relief

3. Deportable on terrorist grounds are barred from much discretionary relief

B. Challenges to removal grounds
1. Withdrawing guilty pleas

a. US v. Parrino (1954) p533

i. Held: It doesn’t matter if you didn’t know that a guilty plea would have immigration consequences. Surprise as to sentence is not a good excuse

ii. Now many states require judge to tell ∆ that guilty plea could affect immigration status
2. Expungements

a. Under various federal and state laws, you can expunge criminal convictions

b. In 1999, BIA declared that expungement under a state rehabilitative statute never erases the conviction for immigration purposes (Matter of Roldan)

c. Expungements for constitutional violations do erase convictions (Matter of Pickering)

d. Changes in law, St Cyr, immigrant told to plead guilty, law changed and now it’s held against him. Brief case_________

e. Exception: for expungements under state statutes corresponding to federal juvenile delinquency provisions (Matter of Devison)

f. Flaws in original proceedings

i. Conviction does not suffice for removal purposes

ii. 5th circuit has held that it will still apply (judicial formalism)

g. Federal First Offender Act (FFOA) permits expungements for simple possession of narcotics by first-time offenders

h. Ninth Circuit extends expungements to state statutes and foreign expungements

3. Executive pardons

a. Presidential or gubernatorial pardons eliminate deportability, §237(a)(2)(A)(v)

C. Permanent relief: Cancellation of removal; adjustment of status, §240A, IIRIRA§304(a)(3)
1. §240A(a) remedy for LPRs: AG may cancel removal of inadmissible or deportable alien if
a. Has been an LPR for more than 5 years

i. LPR status ends upon final administrative order of removal, or when period for appeal lapses

ii. LPR status obtained by fraud does not count at all

b. Has resided in the US continuously for 7 years

i. Nonimmigrant stays are fully counted (even though no permanent intent)
ii. Imputed residence: “after having been admitted in any status” required for cancellation of removal under 8 U.S.C. § 1229b(a), a parent’s admission for permanent resident status is imputed to the parent’s unemancipated minor children residing with the parent." Cuevas Gaspar 

c. Has not been convicted of an aggravated felony
d. Requires favorable exercise of AG’s discretion (Matter of CVT, factors for discretion). Discretionary factors Matter of Marin factors

i. Equities

i. Family ties in US

ii. Residence of long duration

iii. Hardship

iv. Service in US armed forces

v. History of employment

vi. Existence of property or business ties

vii. Value and service to community

viii. Proof of rehabilitation if criminal record exists

ix. Other good character evidence

ii. Liabilities

i. Grounds of deportation

ii. Violations of US immigration laws

iii. Existence of criminal record, nature and recency and seriousness

iv. Other evidence of bad character or undesirability is this country

v. In Matter of Roberts, LPR not granted removal relief because his sale of cocaine was extremely adverse and there was no rehabilitation and no “unusual or outstanding equities”
2. §240A(b) remedy for non-LPRs (e.g., undocumented migrants) (both inadmissible and deportable). AG may cancel removal if alien:

a. Normal branch

i. Physically present in US for continuous period of not less than 10 years immediately preceding date of application
ii. Person of good moral character

iii. Not been convicted of an offense under §212(a)(2)

iv. Establishes removal would result in exceptional and extremely unusual hardship to the alien’s spouse, parent, or child, who is a USC or LPR (e.g., sick family members)
i. Matter of Monreal, really high bar, can only consider hardship to others, not to alien being barred
ii. Anderson _______________________
iii. In Re Recinas, extreme and unusual hardship met with alien mother with 4 USC children and 2 non-citizen, her departure would be extreme and unusual
iv. Matter of Mendez-Morales – no use of discretion because equities did not outweigh adverse factors (sexually molested young girl)

v. Requires favorable exercise of AG’s discretion

b. Violence Against Women Act (VAWA), Special rule for battered spouse or child:

i. Been battered by a USC or LPR spouse or parent

ii. Physically present in US for 3+ years preceding application

iii. Good moral character during such period (exception for acts related to battery, §240A(b)(D)
iv. Removal would result in extreme hardship to alien, alien’s child or alien’s parent
v. Requires favorable exercise of AG’s discretion

3. §212(h) – Is this for deportability or inadmissibility
4. Nicaraguan Adjustment and Central American Relief Act (NACARA) provides special dispensations

a. Nationals of Nicaragua and Cuba , p611
i. Continuously present since 12/1/95

b. Other countries (Guatemala, El S, former USSR) received right to apply for cancellation of removal, “special rule”

i. Entered before 1990

ii. 7 year physical requirement

iii. Merely extreme hardship to oneself or one’s family members

iv. Continuously physical presence does NOT end with filing of NTA
v. Still discretionary

5. Registry, §249: AG may allow certain noncitizens entered the US before a certain date to become LPRs. If alien admitted before 1/1/72, and

a. Not seriously inadmissible

b. Maintained continuous residence since entry

c. Good moral character

d. NOT available for failure to appear at removal hearings

6. Legalization (IRCA), §245

7. Private bills

D. Limited relief

1. Deferred action – refrain from initiating removal in compassionate cases

2. Voluntary departure, §240B, leaves voluntarily in exchange for no formal removal order

a. §240B(a) – departure before proceedings

b. §240B(b) – departure at conclusion of removal proceedings

c. Benefits

i. forced to depart (removal) are ineligible to return for 7 years (20 for second offense)

ii. Don’t have to post bond or remain in detention during determination

d. Both voluntary departures unavailable to those who’ve failed to appear

e. No judicial review of denial of voluntary departure, §240B(f)

3. Objections to destination, p622

4. Stays of Removal, 8 CFR §241.6

a. Extended period of time before you have to depart in order to try and reopen a case

E. Miscellaneous defenses

1. Citizenship is a complete defense to removal, §237(a)

2. Deportation is punitive – typically unsuccessful, p631

3. Estoppel – typically unsuccessful

VIII. Refugees: Asylum, Withholding and CAT

A. Refugee:
1. Definition: 4 components

a. Alien must have a fear of persecution

b. Fear must be well-founded

c. Persecution feared must be ON ACCOUNT OF

i. Race
ii. Religion
iii. Nationality
iv. Membership in a particular social group
v. Political opinion (could be imputed)

d. Unable or unwilling to return to country of residence because of well founded fear of persecution
2. Types of refugees

a. Overseas refugees
b. Asylum seekers (onshore refugees)
B. Asylum, §208 (easiest to get): permission to remain temporarily or permanently
1. Timing

a. Asylum application must be filed within one year of after alien’s arrival in the US

b. Exception: If alien demonstrates “changed circumstances which materially affect the applicant’s eligibility for asylum or extraordinary circumstances relating to the delay  in filing an application within the time period”, §208(a)(2)(D)

2. Bars to asylum

a. Persecuted others on account of 1 of 5 grounds

b. Alien was convicted of a particularly serious crime (includes aggravated felony)

c. Serious reasons to believe alien has committed a serious nonpolitical crime outside the US, prior to arrival

d. Danger to security of the US

e. Already applied and denied

f. Can be removed safely to a 3rd country

C. Withholding: prohibits forcible return to country where persecution is feared
1. Bars to withholding, (INA§241(b)(3)(B))
a. Persecutor of others;

b. Being a danger to the community after having been convicted of a particularly serious crimes;

i. Person convicted of an aggravated felony for which he or she received an aggregate sentence of at least 5 years imprisonment is considered to have committed a particularly serious crime

c. Serious reasons to believe the person has committed a serious non political crime outside the US;

d. Reasonable grounds to believe the person is a danger to the security of the US.

D. Bars to asylum and withholding

1. Criminal acts

a. Serious non-political crime

b. Particularly serious crime and danger to community

2. Firm resettlement

a. Before arriving to US, alien received offer to resettle permanently in another country

i. No firm resettlement when:

i. Entry in 3rd country was just to escape

ii. Remained no longer than necessary and acquired no significant ties

ii. Asylum seekers can be removed to neutral 3rd countries with whom US has multilateral agreement

3. Past wrong doings

a. E.g., persecuted others (Matter of McCullen, IRA case)

E. Requirements for Asylum or Withholding: Must be a refugee under §101(a)(42)(A)

1. Persecution or fear of persecution, includes
a. Clear probability of persecution

b. Persecution:

i. Generally harsh conditions are not persecution

ii. the infliction of harm or suffering by a gov’t or persons a gov’t is unwilling or unable to control, to overcome a characteristic of the victim

iii. Serious violation of basic human rights. For example, detention coupled with physical torture constitutes persecution. Rape constitutes persecution.

iv. Does not, however, require a subjective intent to punish or harm the victim

v. persecution may also include severe economic deprivation threatening as individual’s life or freedom, or cumulative forms of discrimination or harassment rising to the level of persecution

vi. although fear of civil strife is not a basis for asylum, harm inflicted during the course of civil strife may constitute persecution 
vii. Coercive population control counts as persecution, but need to show well-founded fear
c. No persecution:

i. Persecution DOES NOT include legitimate prosecution for crime

ii. does not include the gov’t’s requirement that certain person serve in the military (typically doesn’t work)

d. the persecutor may be either the government or a group or individual that the gov’t is unable or unwilling to control

2. Particular social group

a. Definitions:

i. “all share a common, immutable characteristic. It might be innate, or share past experience. Acosta
ii. Member cannot change because it is fundamental to their individual identity or conscience

iii. 9th circuit: PSG is a group united by voluntary association OR innate characteristics (Hernandez-Montial)

iv. CFR: PSG factors:

i. Members of group are closely affiliated with each other
ii. Members are driven by a common motive or interest

iii. Voluntary associational relationship exists among the members

iv. Group is recognized to be a societal faction or segment of the population

v. Members view themselves as members of the group

vi. Society distinguishes members of the group with different treatment

b. Matter of Acosta, p978
i. Issue: Whether being a member of a taxi group qualifies as particular social group. Held: No.

c. Sanchez-Trujillo v. INS, p979

i. Issue: Whether class of young, urban Salvadoran, working class makes are a particular social group. Held: No.

ii. Classification of urban males of military age is not a PSG, “individuals falling within this sweeping demographic division naturally manifest a plethora of different lifestyles, varying interests, diverse cultures, and contrary political leanings.”

iii. “Such an all-encompassing grouping is not that type of cohesive, homogeneous group…”

d. Matter of Toboso-Alfonso

i. Issue: Whether homosexuals are a PSG. Held: Yes.

e. Matter of Kasinga (1996) p1008

i. Whether young females fearing female genital mutilation is PSG. Held: Yes.

ii. Social group: “We find the particular social group to be young women of the Tribe who have not had FGM, as practiced by that tribe, and who oppose the practice.”

iii. This meets the Matter of Acosta criteria: “The characteristics of being a “young woman” and a “member of the Tribe” cannot be changed. The characteristic of having intact genitalia is one that is so fundamental to the individual identity of a young woman that she should not be required to change it.”

f. Gao v. Gonzalez (2006)

i. Issue: Whether being forced to marry is a PSG. Held: Yes

ii. “…Gao belongs to a particular social group that shares more than a common gender. Gao's social group consists of women who have been sold into marriage (whether or not that marriage has yet taken place) and who live in a part of China where forced marriages are considered valid and enforceable. Clearly, these common characteristics satisfy the Matter of Acosta test. Moreover, Gao's testimony, which the IJ credited, also establishes that she might well be persecuted in China-in the form of lifelong, involuntary marriage-"on account of" her membership in this group. For the reasons stated above, we hold that Gao has established a nexus between the persecution she fears and the "particular social group" to which she belongs.”
g. Matter of CA

i. Issue: Whether a ““non-criminal informant in a Cali drug cartel” with a social conscience” is a particular social group. Held: No.

ii. Given the voluntary nature of the decision to serve as a government informant, the lack of social visibility of the members of the purported social group, and the indications in the record that the Cali cartel retaliates against anyone perceived to have interfered with its operations, we find that the respondent has not demonstrated that noncriminal drug informants working against the Cali drug cartel constitute a “particular social group”.

3. Political opinion

a. INS v. Elias-Zacarias (1992)

i. Issue: Whether refusing to fight with the guerrillas is a political opinion. Held: No.

ii. Just refusing not to fight with the guerrillas is NOT the same as being persecuted for a political opinion. No political motive on Elias part. Elias has to show that his fear of persecution because of HIS political beliefs. There is no evidence of Elias’ political views.
b. In the 9th circuit, you can argue that neutrality can be a political opinion
c. Imputed political opinion
i. As long as persecutor believes victim has certain political views, it counts, Alias-Zacharias
d. Refusal to fight, by itself, is NOT political opinion
4. Nexus: persecution is ON ACCOUNT OF membership in PSG
a. Lopez-Soto v. Ashcroft (2005)

i. Issue: whether the persecution is "on account of" his family membership. Held: No.
ii. To make such a showing, the applicant must (1) specify the particular social group, (2) show that he is a member of that group, and (3) show that he has a well-founded fear of persecution based on his membership in that group…. his family and the young male members of his family. As detailed above, the IJ concluded that "there is no nexus between the killing of the respondent's brother and the threats to the respondent or the threats to the family," and the BIA affirmed, holding that Petitioner "has failed to establish that the harm he fears is on account of a protected ground."
iii. Next issue: whether the conclusion that the government does not acquiesce in such torturous activities is supported by substantial evidence. Held: No. Lopez-Soto failed to make the appropriate showing that the local officials were aware of, let alone willfully blind to, the harassment suffered by Petitioner, his cousin Elmer, or other family members. Accordingly, we deny Lopez-Soto's petition for review of his CAT claim.
5. Persecution does not have to be by a state actor
a. State cannot prevent
b. Matter of RA is leaving door open for domestic violence cases where husband is persecutor but gov’t is not stopping

F. CAT (most difficult to get)

1. Prohibits removal of an individual to a country where they would be tortured
a. Does not offer adjustment of status, and does not help family members

b. “Substantial grounds” for believing a person will be tortured – “more likely than not that a person will be tortured” (50%)

2. Don’t need persecution on account of one of the 5 grounds, a personal grudge will qualify (this makes it easier)

3. Torture – any act by which sever pain or suffering (physical or mental) is intentionally inflicted on a person for such purposes as obtaining from him or a third person info or a confession, pubishing him for an act he or a third person has committed/or are suspected of having committed, for discrimination.

a. Does not include pain and suffering inherent or incidental to lawful sanctions.
b. If the punishment is stoning, it’s not torture

4. 6 elements of torture:

a. Intentional (affirmative act or omission) act

b. Infliction of severe pain and suffering (physical or mental)

c. Under the custody of control of the offender

d. For a broad array of wrongful purposes

e. Sanctioned by a public official

f. Not arising out of lawful sanctions
G. Evidence in Asylum

1. Given scarcity of record, victim credibility is IMPORTANT
IX. Motions to Reopen/Reconsider

A. BIA’s review of IJ’s decisions on appeal

1. De novo

a. Legal issues

b. Discretionary determinations

2. Clearly erroneous standard: IJ’s findings of fact

B. Motions to Reopen/Reconsider

1. Can file directly with IJ, or BIA if already appealed

2. Denials of MTR are reviewable

3. BIA may deny MTR for reasons on p726

C. Judicial review: Removal orders may be judicially reviewed

1. Must first exhaust all administrative remedies, §242

a. Appeal is straight to Court of Appeal within 30 days after administrative final removal order

b. 40 days later – petitioner’s brief is due

c. Gov’t has as long as they want to file their brief

2. No automatic stay of removal.

a. You must also file and submit a stay of removal in order to stay in the country while your appeal is pending (in the 9th circuit, there is an automatic stay when you file a petition of review and a stay, until a panel can decide on the stay) DeLeon stay
b. Criteria to get stay of removal (same as injunction)

i. Probability of success on the merits OR irraprable injury, or

ii. Serious legal questions and balance of hardships

D. Limitations on Judicial review

1. Must first exhaust all administrative remedies

2. Only the administrative record is reviewed

3. Limits on Scope of Judicial Review

a. No review for removal on crime related grounds, §242(1)(2)(D)

i. Exceptions:

i. Constitutional violations (St. Cyr)

1. Violates due process

2. IJ bias

3. Ineffective assistance of counsel, equitable tolling or other depriving of due process
ii. Definition or classification of the crime:

1. I the crime an aggravated felony?

2. Is the crime a CIMT

b. Discretionary decisions

i. Cannot review discretionary components of removal (e.g., §240, voluntary departure)

i. Romero Torres v. Ashcroft
1. Seeking cancellation of removal. BIA says no. Court of appeals says they have no jurisdiction to review this type of case.

2. “exceptionally and extremely unusual hardship” is an area for discretion, so it cannot be appealed.

3. IIRIRA brought a discretionary decision bar – no appeal to issues of discretion, INA§242(a)(2)(B)
ii. Cannot review other AG discretion, except for Asylum

4. Expedited removal – Cannot review

5. Voluntary departure – cannot review

6. Courts CAN review Habeus petitions (but you must be in custody??)

E. REAL ID Act – amends judicial review

1. Eliminates ALL habeus corpus (“you have the body, I want it back”)review by District Courts (no more writ of habeus corpus)

2. Habeus corpus petitions do not have a time limit

F. Still being litigated if it’s for immigrants in detention
G. Judicial review limits under new Ashcroft system

1. Appellant files notice of appeal with IJ no later than 30 days after service of IJ’s decision

2. Appeal goes to a Board member of BIA

a. Member can enter “summary dismissal” for

i. Failing to specify reason for appeal

ii. Appeal filed for improper purpose

3. Hearing is set

a. Board member must hear appeal alone unless appeal falls within one of 6 categories

i. Inconsistent rulings among immigration judges

ii. Need for a precedential decision

iii. Decision “not in conformity with the law”

iv. Major national impact

v. Finding of fact that is “clearly erroneous”

vi. Need to reverse the decision

H. Authority to hear appeals

1. BIA/IJ may at any time re-open their proceedings, under their sua sponte powers (sua sponte – of its own accord)
2. Court of appeals lack jurisdiction to review a claim that the BIA should have exercised its sua sponte power to reopen deportation proceedings
I. Motion to reopen, requirements
1. Must submit new material facts that were not previously available (and could not have been discovered)
2. Must be filed within 90 days of final order
3. Supporting documentation must include a bunch of stuff
4. You can ask the DHS to join the motion to reopen
5. Must show that you are “prima facie” eligible for what it is you are requesting; you can argue something entirely different on reopen
J. Motion to reconsider – used to call attention to “errors of fact or law in the prior Board decision”
1. Must specify error of fact or law, supported by pertinent authority
2. Must be filed within 30 days
K. Motion to remand

1. Motion to consider new evidence (new facts, changed circumstances)

L. Motions number/time limitation
1. A party may file only 1 motion to reopen or motion to reconsider; you only get 1 motion

2. It must be filed within 90 days

M. Exceptions to limitation to # of motions to reopen and time limit
1. changed country conditions

2. do not apply to a motion when you are trying to rescind an in absentia motion

3. motion agreed to by all parties and jointly filed (not common)

4. DHS can file whenever they want

N. In absentia orders (folks that don’t show up to court)

1. Within 180 of deportation or removal, you can file a motion to reopen, if you can demonstrate that failure to appear was due to “exceptional circumstances beyond the control of the alien” (for example, 1. Serious illness of alien, 2. or serious illness/death of relative, 3. detention by authorities

2. If you never received notice (and you can prove it), you can file a motion to reopen at any time
3. Filing a Motion to Reopen – operates as a stay of removal when done under in abstentia (only)

O. Exceptional circumstances – case by case, fact by fact analysis

1. Ineffective assistance of counsel

2. Person arrives late based on a misunderstanding

3. Told not to go into court room by notario

4. No exceptional circumstances:

a. 4.5 hours late

b. severe asthma

c. traffic

d. parking

P. Motion for ineffective assistance of counsel (Lozada motion):

1. Explain what happened

2. Establish that prior counsel has been informed and given an opportunity to respond

3. Must file complaint with state bar

4. Evidence of Ineffective assistance of counsel:

a. failure to file a brief

b. failure to reopen

c. must show prejudice

d. untimely appeal

e. notario attorneys

Q. Equitable tolling doctrine

1. Equitable tolling doctrine

a. Statute of limitations may be tolled to prevent unfairness. You can toll time limitation and numeric limitation on motions to reopen. Good work Victor.

b. Petitioner must use due diligence in discovering the deception, fraud or error

2. Rodriguez-Lariz v. INS
a. Facts: Valera held that numerical limits on motion to reopen may be waived (or tolled) where petitioners have been defrauded. “Therefore, as in Valera, Torres wasted petitioners one opportunity to reopen their case and apply for suspension of deportation by filing a worthless motion for reconsideration…” "Ineffective assistance of counsel in a deportation proceeding is a denial of due process under the Fifth Amendment if the proceeding was so fundamentally unfair that the alien was prevented from reasonably presenting his case." Lopez v. INS, 775 F.2d 1015, 1017 (9th Cir. 1985).

Other topics

X. Immigration and National security

A. Preventive detention
1. Typically, release during removal hearings is at the discretion of gov’t officials and is permissible when, “the noncitizen will not endanger persons or property and is likely to appear for the removal proceeding.”

2. Mandatory detention related to national security

a. Any noncitizen inadmissible or deportable on the basis of terrorist activities, §236(c)(1)(D)

b. Operation Liberty Shield – asylum seekers from 34 designated (mostly Muslim) countries not having proper documents

c. Gov’t appeal of bond cases (mandatory detention)

3. PENTTBOM investigation (post 9/11)

a. DHS may hold and investigate non-immigrants

4. Certification Program

a. Detention becomes mandatory for any “certified person”

i. Certification – whenever there are reasonable grounds to believe that a person is either inadmissible or deportable on certain national-security related grounds

B. Intelligence gathering

1. Automated Entry-exit system, p866

2. NSEERS, p867

3. SEVIS and Other student programs, p868

4. US Visit, p870

5. Voluntary Interviews of noncitizens, p872

6. “Snitch” visas and the “responsible cooperator” program

a. Nonimmigrant visa for certain individuals with “critical reliable information” about general criminal organization (S-5) or a terrorist organization (S-6)
b. Maximum stay, 3 years

c. Capped at 300 for S-5 and 50 for S-6

C. Expansion of removal grounds

1. New grounds for inadmissibility and deportability, §212(a)(3)(B) and §219

D. Shrinking procedural rights, p875

XI. Citizenship

A. Methods to obtain citizenship

1. By birth in US

2. Acquisition at birth (one or both parents are US citizens) – very complex!! We will not cover

3. Burden of proof is on person seeking citizenship status

4. Derivation Through US Birth By One Parent (Child Citizenship Act of 2000)

a. One parent must be US citizen by birth or naturalization

b. Child is under 18

c. Child is LPR

d. Child is residing in US in physical and legal custody of US citizen parent

5. Naturalization by petition (INA§316)

a. Must be LPR

b. At least 5 years in US; will reduce to 3 years if you obtain LPR status by marrying a US citizen

c. Must physically reside in US for at least 5 years

d. Good moral character

e. Test in English

i. Over 50 and been here for 20 years you can take test in native language

ii. Over 55 and been here 15 years, you can take test in native language

f. Knowledge of civics (100 question test)

i. Mental impairment, will get you a waiver (N-648); impairment must relate to inability to learn; need physician note

XII. Evidence in Immigration

A. Admissibility of evidence
1. Formal rules of evidence do not apply in immigration court
2. Evidence illegally obtained by the gov’t; can it be used in removal hearings?
a. INS v. Lopez-Mendoza, p686
i. Issue: Whether admission subsequent to an unlawful arrest is admissible. Held: Yes.
ii. Deterrent value of exclusionary rule in civil deportation proceedings is reduced

B. Burden of proof
1. Woodby v. INS held gov’t must establish facts supporting deportability by clear, unequivocal, and convincing evidence
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