IMMIGRATION LAW | LAPP | SPRING 2016


	BIRTHRIGHT CITIZENSHIP

	Section
	Parents Married?
	Citizenship of Parents
	USC’s Presence Requirement

	§301(c)
	Married
	· Both USC
	1. @ least 1 parent has had residence 

2. prior to birth of child 

	§301(d)
	Married
	· 1 USC

· 1 LRP
	1. 5 yrs physical presence for a 

2. continuous period of 1 yr 
3. prior to birth of child 

	§301(g)
	Married
	· 1 USC 

· 1 Alien
	1. Total of 5 yrs physical presence welli d
2. @ least 2 yrs (of 5 yrs) physical presence in US after age of 14
3. prior to birth of child

	§309(a)
	NOT Married
	· Father is USC
	1. Was USC when child was born 

2. Blood relationship b/t child & father w/ “clear and convincing evidence”

3. Written agreement of child support 

4. Before child reaches 18 y/o

a. Child is legitimated OR

b. Father acknowledged paternity in writing under oath OR

c. Paternity is established by ct. 

	§309(c)
	NOT Married
	· Mother is the USC
	1. Was USC when child was born

2. Physical presence for continuous period of 1 yr 


	NATURALIZATION
	

	Section
	Category
	Category Requirements
	Naturalization Requirements

	§320
	Child of USC &

Residing in US

(Adopted Children §101(b)(1))
	· At least 1 parent is a USC 

· Child is < 18 y/o
· Child resides in US in legal & physical custody of citizen parent pursuant to lawful admission for permanent rez.
	1. NOT INELIGIBLE

a. §313 – Opposed to govn’t / favor totalitarianism

b. §314 – Military deserters (Joined military & left)

c. §315 – Users of alienage exemption from service (avoided military service b/c of alienage & later seek citizenship)

d. §318 – Final finding of deportability or pending removal proceeding

2. INA §334(b) – Who may file for Naturalization

a. Must be at least 18 y/o

3. INA §316(a) – Good Moral Character 
*GMC negatively defined in 101(f)

*Must display GMC for 5 yrs (or 3 if spouse/VAWA)

a. Habitual Drunkard 

b. Prostitutes

c. Smugglers

d. Polygamists

e. CIMTs

f. Multiple criminal convictions (2/+ crimes, 5 yrs aggregate sentence)

g. Controlled substance traffickers (except <30 grams of marijuana) 

h. Gambling activities/offenses

i. Falsely testified to obtain natz

j. Convicted & confined for 180 days/more 

k. §101(a)(43) Aggravated felony conviction 

l. Engaged in Nazi assistance, genocide/torture etc.

4. INA §312(a)(2) – Civics & History Knowledge

a.  “Knowledge and understanding of the fundamentals of the history and of the principals and form of government of the US”

b. If > 50-55 y/o + residency for 20-15 yrs, not req’d

5. INA §312(a)(2) – English Proficiency 

a. “Understanding of the Eng. language, including an ability to read, write, and speak words in ordinary usage in the Eng. language” 
b. If > 50-55 y/o + residency for 20-15 yrs, not req’d

6. INA §316(a) – Attachment to Constitutional Principles 

a. “Attached to the principles of the US Constitution and well disposed to the good order and happiess of the US” 
b. “Constitutional protection of civil rights and of life, liberty and property, the principle of representative govn’t and principle that laws are not to be broken down by planned disobedience. Hostile to dictatorship & minority rule, govn’t must be changed by orderly procedures – not by force or fraud” BUT the Constitution also respects freedom of thought and speech (Schneiderman v. US) 
c. Blatantly rejecting constitutional principles (like equal protection/racism) is NOT an attachment to constitutional principles. 

	§322
	Child of USC & Residing outside US
	· At least 1 parent is a USC
· The USC parent – 

· Physical presence: 5+ years (@ 2 yrs of the 5 yrs ,after attaining the age of 14 y/o) OR

· USC’s parent meets the above reqs (child’s grandparent)

· Child is < 18 y/o
· Child resides outside US in the legal & physical custody of parent 

· Child is temporarily in US pursuant to a lawful admission & is maintaining a lawful status 
	· 

	§316
	LPRs

(§326 – Born in Philippines before   6/2/46= LPR)
	· Continuous Residence: 5+ years prior to application 

· Physical Residence: 2.5 years prior to application 

· Absence:  (Resets to 0) 

· More than 6 months but less than 1 year ( Breaks “continuous residence” unless applicant shows that she did not abandon her residence

· One year or more ( Breaks “cont. rez” unless working abroad for American govn’t, American firm engaging in foreign trade and commerce of US or public int’l org.
	· 

	§319
	Spouse of USC

(Battered Spouse)
	· Continuous Residence: 3+ years prior to application (& married during all of such period) 

· Physical Residence: 1.5 years prior to application (& residency in state of application for @ least 3 months)
	· 

	§328

§329
	Armed Forces
	· If application is filed while applicant is still in service OR within 6 months after termination of service...

· Naturalized w/o meeting any residency or presence reqs

· If applicant is actually in the Armed Forces, not exempt b/c of deportability 

· Good moral character can be concussively proven by certified statement showing that service was honorable and no discharges were other than honorable 

· No fees for petition for naturalization 

· If application is filed is after > than 6 months after termination of service 

· Must comply w/ §316, except time served counts toward both “cont. rez” and “physical presence” 
	· 


NATURALIZATION (Roadmap)

1. Check if eligible for birthright citizenship

a. §301 or §309
2. If not, check if any of the naturalization categories apply
3. Check if individual is ineligible to naturalize
4. If not, check if all requirements for naturalization are met 

Denaturalization (Losing citizenship)

· Judicially based on illegally procured or concealment/misrepresentation of a material fact

· (Discovery of fraud later – that you answered questions incorrectly, overlapping the answer made you ineligible)

Expatriation - §349
· Strips of a citizenship no matter how they got it (birth or naturalization)

· Voluntarily

· Commit expatriating conduct

· With specific intent to renounce US citizenship 

	MARRIAGE

	In General
	· Valid Marriage:
· Validity judged by the law of the place where it is celebrated (same sex marriage counts!)
· Cannot be contrary to public policy (e.g. polygamy, first cousins)
· Cannot be a proxy marriage (spouse in 2 diff. states) unless consummated 
· Cannot be a sham marriage 
· Marriages entered into solely for the purpose of obtaining immigration benefits don’t count
· Intended to establish a life together @ its inception
· Must be “alive” at the date of the immigration benefit 

	§216
IMFA
	Immigration Marriage Fraud Amendments (IMFA) <P.219>

*Applies only to 2nd preference LPR or immediate relative spouse of USC. 

· If marriage is less than 2 years old at the time of admission, IMFA imposes a 2-yr conditional permanent residency 

· Conditional status is lifted if:

· Requires the marriage to be “alive” as the date of the immigration benefit (no inquiry into quality of marriage); AND
· Couple must files a joint petition for removal of conditional status at 2 years after admission

· Exception: §216(h) – Conditional status is not imposed on a spouse following to join [212(d)] 

· §216(c)(4)(C) – Waiver of joint petition requirement 

· Extreme hardship caused by removal, or

· Good faith marriage terminated and alien not at fault for failure to file joint petition, or

· VAWA – Good faith marriage and spouse/child battered of subject of extreme cruelty 

	Cases
	SAME SEX MARRIAGE:

· Adams v. Howerton (1982)

· Congress can create a “marriage” definition of immigration law that differs from state’s definition of immigration law
· Windsor (2013)
· Invalidated the section of DOMA defining “spouse” as including only a man and a woman  
· Zeleniak (2013)

· Same sex marriage is valid for the purposes of visa petition & other immigration benefits 


§201(f) – Determining “immediate relative” age 

1. §201(f)(1) – For immediate relatives of USCs, child’s age is deemed to be the age @ time parent FILES visa petition. 

2. §201(f)(2) – If petition begins as a 2A preference (minor child of LPR), but converts because parent naturalizes, child’s age is deemed to age on the date of parent’s naturalization. 

3. 2A (minor child of LPRs) and derivative beneficiaries under 203(d):

a. Child’s age determined as of the date the visa number becomes available for such alien (or in the case of an alien following to join, for the alien’s parent) INA 203(h)(1)(A)

i. BUT ONLY if the alien has sought to acquire LPR status, within one year of such availability.

ii. The age is reduced by period of time consumed while via petition was pending. INA 203(h)(1)(B) 

1. This is typically 6-12 months 

	ADMISSION – IMMIGRANTS 

	INA §201(b) – Immediate Relative
	Notes

	§101(b)(1)
	Children of USC
	· Child = Unmarried & < 21 y/o (if 21+, go to F1 Category)
· Includes stepchildren and legitimized children (if qualifying relationship was established before child reached 18) and adopted children (if adopted before 16)

· May also include children born out of wedlock, with certain qualifications
	· No cap & No backlog

· Only wait time is processing time

INA 201(h) – Child Status Protection Act <Pg. 75>
1. For immediate relative – Child’s age = age @ time parent FILES visa petition 

2. For F2A – If petition begins as F2A but converts b/c parent becomes USC, child’s age = age @ time parent naturalizes 

3. For F2A & 203(d) Children following to join:

· Child’s age = age on the date visa becomes available (or alien’s parent if following to join)
· BUT ONLY IF the alien has sought to acquire LPR status w/in 1 yr of such availability.

· Age is reduced by period of time consumed while visa petition was pending (typically 6-12 months)

	§101(a)(35)
	Spouses of USC
	· Spouse = Physically present during marriage ceremony 
	

	§101(b)(2)
	Parents of USC
	· Parent = depends on relationship to “child” as defined in §101(b)(1)

· Petitioning child must be at least 21 y/o
	


	INA §203(a) – Family Preference
	Notes

	§203(a)(1)
	F1

Unmarried sons/daughters of USC
	· Parent is USC

· Child = Unmarried & 21+ 
	· §203(d) – Following to join <Pg. 75> Children, spouses, or parents

· No after-acquired (i.e. must have been spouse/child @ the time visa is acquired)
· Check child status age
· Cap of 23,400 visas

· INA §203(h)(3) – Effect of Conversion <Pg. 76>
· When alien status changes (child turns 21 or gets married), category converts automatically

· BUT alien retains original priority date issued upon original petition



	§203(a)(2)
	F2A

Spouses & Children of LPRs
	· Parent/Spouse is LPR
· Spouse = Physically present during marriage ceremony

· Child = Unmarried & UNDER 21
	· §203(d) – Following to join <Pg. 75> Children, spouses, or parents
· Cap of 114,200 visas 

	§203(a)(2)
	F2B

Unmarried sons/daughters of LPRs
	· Parent is LPR
· Kid = Unmarried & 21+ 
	· §203(d) – Following to join <Pg. 75> Children, spouses, or parents

· Cap of 114,200 visas 

	§203(a)(3)
	F3

Married sons/daughters of LPRs
	· Parent is LPR
· Kid = Married and/or 21+ 
· *If child is 16 y/o, normally would be in “Immediate Relative” category but if married at age 16, switch to this category 
	· §203(d) – Following to join <Pg. 75> Children, spouses, or parents

· Cap of 23,400 visas 

	§203(a)(4)
	F4
Brothers & sisters of USC
	· If USC sibling is 21+
	· §203(d) – Following to join <Pg. 75> Children, spouses, or parents

· Cap of 65,000 visas 


	INA §203(b) – Employment Preference
	Notes
	Labor Cert.

	§203(b)(1)
	EB-1

Priority Workers
	1. §203(b)(1)(A) – Aliens w/ Extraordinary Ability <Pg. 65>
· C.F.A. §204.5(h) – “Extraordinary Ability” is a level of expertise indicating that the individual is one of that small % who have risen to the very top of the field of endeavor

· *May self-petition (no offer of employment/labor certificate req’d)

· Has ex. ability in the sciences, arts, education, biz, or athletics – demonstrated by sustained nat’l or int’l acclaim & recognized in the field through extensive documentation;

· Seeks to enter US to continue work in the area; and

· Entry into US will substantially benefit US

2. §203(b)(1)(B) – Outstanding Professors & Researchers  <Pg.66>
· Recognized int’ly as outstanding in a specific academic area;

· Has @ least 3 yrs experience in teaching/research in academic area

· Seeks to enter US – 

i. For a tenured position to teach in university/institution

ii. For a comparable position to conduct research university/institution 

iii. For a comparable position to conduct research w/ private employer, IF employs @ least 3 persons full-time in research activities and has achieved documented accomplishments 

3. §203(b)(1)(C) – Certain Multi-Nat’l Execs and Managers <Pg. 66>
· In the 3 yrs preceding alien’s application... has been employed for @ least 1 yr by a firm/corporation/other legal entity 

· Seeks to enter US to continue to render services to the same employer 

· In a capacity that is managerial/executive 
	· Employer must petition on behalf of alien (except “Extraordinary Ability” 

· Labor certification is NOT req’d 

· Cap of 40,000 visas 
	APPLIES ONLY TO

EB-2 AND EB-3

· Labor Cert. Steps: Find a worker ( Check Schedule A ( Prevailing Wage ( Job Description ( Advertise according to reqs ( Recruit for 45 days ( Fill out form (ETA 9089)

· Schedule A: If physical therapist, professional nurse, or those of exceptional ability in sciences, arts or perf. arts ( no need to file labor cert., just directly with CIS. 

· Prevailing Wage: Must be at least the prevailing age, even if worker is willing to work for less. 

· Job Desc.: Must set forth reqs that are normal for occupation

· CFR §656.17 – Business Necessity: If you want to add add’tl reqs, need to establish biz necessity for those reqs

· CFR §656.17(h)(3) – Combining Occupations: If you want to combine occupation, need to show biz. necessity
· Foreign lang. req: Presumption against requiring foreign language, unless hiring for translator or working w/ customers who don’t speak English 

· *Restrictions on labor cert. 

· Can’t make employee pay for it 

· Expires after 180 days (must file visa petition w/in 180 days of labor cert. approval from DOL)

· No substitution of different person (filing labor cert for specific individual) 



	§203(b)(2)
	EB-2

Advanced Degrees or

Exceptional Ability
	1. Professors or members of profession holding advanced degrees / their equivalent OR <Pg.66-7>
· CFA §204.5(k) – “Advanced Degree” means any US degree above BA

· INA §101(a)(32) – “Profession” includes but is not limited to architects, engineers, lawyers, physicians, surgeons, teachers (elementary or secondary), colleges, academies, or seminaries 

2. Aliens w/ exceptional ability in sciences, arts or business who will substantially benefit the US <Pg. 66>
· C.F.A. 204.5(k) “Exceptional Ability” means degree of expertise significantly above that ordinarily encountered in the sciences, arts or biz 

· §203(c) – “Exceptional Ability” isn’t established by mere possession of a degree/license 
	· §203(b)(i) – Waiver of job offer 

· Atty Gen. may waive job offer req if it’s of “national interest”

· Physicians working on shortage areas / veterans facilities

· Employer must petition on behalf of alien 

· Labor cert. REQ’D for “Advanced Degrees” 
· Cap of 40,000 visas
	

	§203(b)(3)
	EB-3

BA Degrees

Skilled & Unskilled Workers
	1. §203(b)(3)(A)(i) – Skilled Workers <Pg. 68>
· Skilled labor (requiring @ least 2 yrs of training/experience);

· Not of temporary or seasonal nature; and 

· Qualified workers are not avail in US
2. §203(b)(3)(A)(ii) – Professionals <Pg. 69>
· Hold BA degrees and members of profession

· INA §101(a)(32) – “Profession” includes but is not limited to architects, engineers, lawyers, physicians, surgeons, teachers (elementary or secondary), colleges, academies, or seminaries 

3. §203(b)(3)(A)(iii) – Other Workers <Pg. 69>
· Unskilled labor;

· CFA §204.5(l)(4) –Whether skilled/not depends on job reqs of prospective employer, as certified by Department of Labor 

· Not of temporary or seasonal nature; and

· Qualified workers are not avail in US 
	· Employer must petition on behalf of alien

· Labor cert. REQ’D 

· Cap of 10,000 visas 
	· 

	§203(b)(4)
	EB-4

Special Immigrants
	1. Special Immigrants <Pg. 69>
· 101(a)(27)(C)~(M) – Includes religious workers, former long-time employees of US govn’t or of int’l organizations, etc. 
	· May self-petition
· Cap of ~10,000 visas 
	

	§203(b)(5)
	EB-5

Investors
	1. Employment Creation <Pg. 69-70>
2-Yr conditional permanent residence status, w/ review of bona fides of investment 

· Must create min. of 10 jobs in US economy;

· Baseline investment of $1 Mil. (Lowered if investing in rural area/high unemployment area/invested through “regional center”) 
	· May self-petition
· Cap of ~10,000 visas 
	


	INA §203(c) – Diversity
	Notes

	§203(c)
	Diversity

Immigration
	· 203(c)(1)(E)(i) – <Pg. 73> People from “high admission categories” are not eligible to participate in the diversity lottery 

· 203(c)(2) – Threshold Requirements <Pg. 74> 

· At least a high school education / equivalent OR
· At least 2 yrs of work experience in occupation that requires at least 2 yrs of training/experience (within 5 yrs of diversity visa application) 
	· Cap of 50,000 visas 

· §203(d) – Following to join <Pg. 75> Children, spouses, or parents


· Exceptions to Visa Requirements
· Mexico & Canada

· Alien can obtain a border crossing card (preclearance, allows alien to come and go across the border)

· Must stay w/in 25 miles of border 

· Visa Waiver Program 

· Certain countries (e.g. European countries) fill out form ahead of time – also like preclearance

· Alien doesn’t need to file for visa when coming into the US 

· Intent
· The law presumes that someone who is coming to US is looking to stay in US permanently (as an immigrant)

· To be admitted as a NON-IMMIGRANT, alien bears the burden of 

· Showing that he first into one of the categories;

· Showing that he has residence in a foreign country; and

· Showing that he has no intention of abandoning it 

· But in some areas, the law recognizes “dual intent” (e.g. F-1, H-1B and L) 

· Adjustment of Status

· INA §245: Non-immigrant ( LPR (without leaving) <Pg. 358> 

· Atty. Gen. has discretion to change the status to LPR if...

· Inspected & admitted or Alien w/ approved VAWA petition

· Alien makes application for adjustment;

· Alien is eligible to receive immigrant visa;

· Alien is admissible; and 

· Immigrant visa is immediately avail to him at the time application is filed 

· INA §248: Non-immigrant ( Different Non-Immigrant category (without leaving) <Pg. 382>
	ADMISSION – NON-IMMIGRANTS

	Category
	Description
	Labor Cert?
	Quota?
	Max Stay

	F-1

Students
	· Int’l students pursuing a full-time academic education

· Must have residence in foreign counter which he has no intention of abandoning

· Has to be an approved school

· Restrictions on work (generally barred from off-campus employment, maybe on-campus, if linked to course of study) 
	No, self-petition.
	None
	· Duration of studies

	J

Students
	· Participation in a cultural exchange program designated by US Department of State’s Bureau of Educational and Cultural Affairs

· [EX] Camp programs, exchange programs

· Generally more liberal rules on employment

· *Can’t adjust status – MUST LEAVE once visa expires & stay abroad for 2 years before returning to US
	No, self-petition
	None
	· Duration of program 

	M

Students
	· Pursuing a non-academic (vocational) course of study 

· Barred from working in US, including on-campus employment
	No, self-petition
	None
	· Usually 1 yr

	B-1

Temp. Travel 
for Biz.
	· CFR §41.31(b)(1) – “Business” means “conventions, conferences, consultations, and other legit. Activities of a commercial or professional nature”

· Must NOT involve skilled/unskilled labor

· Must have “residence in foreign country which he has no intention of abandoning”

· No remuneration (pay) from a US source 
	No, self-petition
	None

(Usu. through visa waiver program)
	· 6 months ~ 1 year;

· Renewable for up to 3 yrs

	B-2

Temp. Travel 
for Pleasure
	· Temporary visa for pleasure
	No, self-petition
	None

(Usu. through visa waiver program)
	· Up to 6 months

· (Usu. 30 days)

	H1-B

Specialty Occupation
	· §214(i)(1) – “Specialty Occupation” means “theoretical & practical application of a body of highly specialized knowledge AND a college degree” (Also see CFA §214.2(h) <Pg. 699>)

· §214(i)(2) – Requirements:

· License to practice occupation, if required; OR

· College degree; OR

· Experience in field equivalent to degree 

· §214(n) – Increased portability of H-1B status 

· Can use previously-issued H1-B to work for a new employer if employer files a H-1B petition

· §214(h) – Intention to abandon foreign residence

· Dual intent is OK for H-1B and L categories  
	Employer must file Labor Conditional Application (LCA) w/ DOL §212(n)(1)
	Yes, but exempt if employed by university/nonprofit - §214(g)
	· 3 years;

· May be extended up to 6 yrs §214(g)(4)

	H-2A

Temp. 
Agricultural
Workers
	· §218(a) – Requirements:

· For temporary agricultural work 

· Not enough workers avail in US

· Employment of alien won’t adversely affect US wages/working conditions

· §101(a)(15)(B)(ii)(a) – Alien defined as temporary agricultural workers w/ residence in foreign country

· CFR §214.2(h)(6)(ii)-(B) – Temporary / seasonal employment <Pg. 709>

· Nature of the duties determines the temporariness of the position

· “Seasonal” when it’s tied to certain time of year by event/pattern

· “Temporary” when worker will last 1 yr or less (except in extraordinary circumstances) 
	Yes
	Yes
	· 1 year;

· Renewable for up to 3 years

	H-2B

Other Temp. Workers in Temp. Jobs
	· §101(a)(15)(B)(ii)(b) – Requirements

· For temporary, NON-agricultural work 

· Person capable of perf. such service/labor not avail in US

· CFR §214.2(h)(6)(ii)-(B) – Temporary/seasonal employment <Pg. 709> See above
	Yes
	Yes
	· 1 year;

· Renewable for up to 3 years

	L

Intra-Company
Transferees
	· Requirements: 

· Must render services in a capacity that’s managerial, executive or involves specialized knowledge
· Must have been employed by sponsoring firm for @ least 1 year w/in 3 years preceding application

· §214(c)(2)(B) – “Specialized Knowledge” <Pg. 188> means special knowledge of company’s product and its application in international markets or an advanced level of knowledge of processes/procedures of company 

· 101(a)(44)(A) – “Managerial Capacity” <Pg. 39-40> means an assignment w/in org. in which employee primarily manages, supervises/controls work of others, has authority to hire/fire, and exercises discretion over day-to-day activities 
	No

(Must be employed by company in home country)
	None
	· 7 years max

· Usu. 1~3 years

	E

Treaty Traders/ Investors
	· E-1: “Solely to carry on substantial trade”

· E-2: “Solely to develop & direct operations of an enterprise in which he has invested/in which he is actively in the process of investing”
	No

Look to treaty for eligibility
	None
	· Up to 2 years initially;

· Unlimited 2-yr ext. if continuing enterprise

	O, P

Extraordinary Abilities
	· §101(a)(15)(O) – Extraordinary ability <Pg. 25>

· In sciences, arts, education, biz or athletics demonstrated by sustained nat’l or int’l acclaim 

· Spouse/child can follow to join

· §101(a)(15)(P) – Artist/Entertainer <Pg. 25-26>

· Has residence in foreign country w/o intention of abandoning

· Spouse/child can follow to join
	No, but employer gets advisory opinion of “peer group,” often labor union
	None
	· 1 year

· Longer for athletes

	T, U

Victim Visas 
	· T: Victims of human trafficking

· U: Victims of specified crimes 
	No
	Yes
	· Eligible to adjust to LPR after 3 years


	INADMISSIBILITY

	Category
	Section/Description
	Exception
	Discretionary Waiver

	§212(a)(1)

Health
	<Pg. 113-4>

1. Alien has communicable disease; 
2. Alien fails to present proof of vaccination;
3. Alien has physical/mental disorder (may pose threat to property, safety/welfare of alien/others); OR
4. Alien is a drug abuser/addict 
	· §212(a)(1)(B) – If alien is adopted child ≤ 10 y/o, no vaccination req. 
	· §212(g) – Health Waiver <Pg. 143>
· Vaccination: (1) Unsafe or (2) Religious/moral reasons

· If spouse or unmarried son/daughter of USC or LPR

· If parent of USC/LPR who agrees to post bond

· VAWA petitioner 
· §212(d)(3) – Non-Immigrant Waiver <P.138>

· Look @ recency & seriousness of activity/condition causing alien’s inadmissibility; purpose of travel to US; positive/negative effect of planned travel on US public int. ( If Atty. Gen. approves temporary admission 

· Doesn’t apply to 3A Unlawful activity, 3C adverse to foreign policy or 3E Participation in Nazi persecution

	§212(a)(2)

Criminal
	1. §212(a)(2)(A)(i) – CIMT <Pg. 115>
· Convicted or / admits having committed...
· A CIMT (theft, fraud, serious violence against persons/property) OR
· Any controlled substance conviction/admission

· §101(a)(48)(A) – “Conviction” means: <P.48>

· Court-ordered judgment of guilty OR guilty plea/nolo contendere plea OR admitted sufficient facts to warrant finding of guilt; AND
· Infliction of punishment, penalty or restraint 
	· §212(a)(ii)(I) – If crime is single CIMT, committed when < 18 y/o and 5 years ago
· §212(a)(ii)(II) – Petty Theft Exception
· If < 1-yr imprisonment sentence AND 

· (if convicted), received ≤ 6 mo sentence
	· 212(h)(1)(B) – Crime Waiver <P.144>

· Activity occurred > 15 yrs ago OR Controlled substance < 30 grams of marijuana 

· Extreme hardship to USC/LPR spouse/parent/child

· VAWA self-petitioner

· BUT NO WAIVER @ ALL IF:

· Murder, torture, LPRs w/ aggravated felonies, LPRs w/ fewer than 7 yrs residence
· §212(d)(3) – Non-Immigrant Waiver <P.138>

	
	2. §212(a)(2)(B) – Multiple Convictions <P. 115>
· 2+ criminal convictions; AND
· 5+ yrs aggregate sentence 

3. §212(a)(2)(C) – Controlled substance traffickers <P.115>
· Is/has been an illicit trafficker in an controlled substance/listed chemical; OR
· Is/has been a knowing aider/abettor/conspirator; OR

· Is spouse/son/daughter of alien who trafficked controlled substance who knowingly obtained financial/other benefit w/in 5 yrs
	NONE
	· 212(h)(1)(B) – Crime Waiver <P.144>

· “Multiple conviction” occurred > 15 yrs ago 

· Extreme hardship to USC/LPR spouse/parent/child

· VAWA self-petitioner

· BUT NO WAIVER @ ALL IF:

· Murder, torture, LPRs w/ aggravated felonies, LPRs
· §212(d)(3) – Non-Immigrant Waiver <P.138>

	
	4. §212(a)(2)(D) – Prostitution & Commercialized Vice <P. 116>
· Coming to US solely/principally to engage in prostitution OR has engaged in prostitution w/in 10 yrs of application 

· Procures/Procured or import prostitutes or persons for prostitution or receives(d) proceeds of prostitution 

· Coming to US to engage in unlawful commercialized vice (e.g. gambling) 
	NONE
	· 212(h)(1)(B) – Crime Waiver <P.144>
· Activity occurred > 15 yrs ago or crime was prostitution & alien has been rehabilitated 

· Extreme hardship to USC/LPR spouse/parent/child 
· VAWA self-petitioner

· BUT NO WAIVER @ ALL IF:

· Murder, torture, LPRs w/ aggravated felonies, LPRs w/ fewer than 7 yrs residence

· §212(d)(3) – Non-Immigrant Waiver <P.138>



	
	5. §212(a)(2)(H) – Human trafficking <P. 117>

· Commits/conspires to commit (or Atty. Gen. has reason to believe) human trafficking offense 
· Spouse/son/daughter of alien who is alleged to be human trafficker who knowingly obtained financial/other benefit w/in 5 yrs
6. §212(a)(2)(I) – Money Laundering <P.117>
· Atty. Gen. knows/has reason to believe alien has engaged/engaging/seeks to enter to engage in money laundering offense
· Atty. Gen knows/has reason to know alien is aider/abetter/conspirator
	NONE
	· §212(d)(3) – Non-Immigrant Waiver <P.138>



	§212(a)(4)

Public Charge
	<P.124> 
1. If alien is likely at any time to become a public charge (take advantage of public programs e.g. welfare) 

· §212(a)(4)(B) –When determining likelihood of becoming public charge, consider: 

· Age, health, family status, assets, resources, financial status, education and skills 

· §213(A) – Affidavit of Support (De facto req)

· If there is a sponsor (LPR/USC) who can show ability to provide financial support of immigrant @ a min. of 125% of federal poverty line for 10 years, sponsor is fiscally responsible for that immigrant. 
	NONE
	· §212(d)(3) – Non-Immigrant Waiver <P.138>

	§212(a)(7)

Documentation
	<P. 131>
1. Not in possession of valid, unexpired visa (or other valid entry document) AND a valid, unexpired passport (or other suitable travel/identification doc); OR
2. Visa has been issued w/o compliance w/ §203 provisions (e.g. fake visa) 
	NONE
	· §212(k) – Documentation Grounds Waiver <P.147>
· Alien was unaware of his eligibility for admission to US and couldn’t have discovered ineligibility by exercise of reasonable diligence
· §212(d)(3) – Non-Immigrant Waiver <P.138>

	§212(a)(6)

Immigration Control
	1. §212(a)(6)(A) – Entry without inspection <P. 128>

· If alien is present in US w/o being admitted or paroled 
	· §212(a)(6)(A)(ii) – VAWA or battered spouse/child exception <p.128>
	· §212(d)(3) – Non-Immigrant Waiver <P.138>



	
	2. §212(a)(6)(C) – Fraud/Misrepresentation <P.129>

· By fraud / willful misrepresentation of a material fact, seeks to procure a visa/doc/admission into US or other benefit 

· *Need to show US official in order to count 
	· §212(a)(6)(C)(ii)(II) – If misrep. that he was citizen, but his parents are both citizens & he lived in US before reaching age 16 & reasonably thought he was a citizen. 
	· §212(i) – Extreme Hardship <P. 145>

· For spouse/son/daughter of USC or LPR

· OR VAWA petitioner

· No judicial review 

· §212(d)(3) – Non-Immigrant Waiver <P.138>

	
	3. §212(a)(6)(E) – Smugglers <P.130>

· Knowingly encouraged, induced, aided other alien to enter into US 
	NONE
	· §212(d)(11) – Family Unity <P.140>

· If returning LPR who is otherwise admissible

· If alien was helping to smuggle spouse, parent, son or daughter 

· §212(d)(3) – Non-Immigrant Waiver <P.138>

	
	4. §212(a)(6)(F) – Document Fraud <P.130>

· Found in violation of §274(C) – Doc. Fraud <P.430>
	NONE
	· §212(d)(12) – Family Unity <P.140>

· If returning LPR who is otherwise admissible

· No previous money penalty + alien was helping to smuggle spouse, parent, son or daughter (No judicial review)
· §212(d)(3) – Non-Immigrant Waiver <P.138>

	§212(a)(9)

Previously Removed
	1. §212(a)(9)(A) – Certain Aliens Previously Removed <P. 132>

· Alien ordered removed under expedited removal proceedings ( 

· Ordered removed @ port of entry

· Cannot seek readmission until after 5 years 

· 20 yrs if removed for 2nd time OR convicted of aggravated felony

· Alien ordered removed under removal proceeding ( 

· Ordered removed inside US

· Cannot seek readmission until after 10 years 

· 20 yrs if removed 2nd time OR convicted of aggravated felony
	· §212(a)(9)(A)(iii) – If Atty. General had given prior consent of readmission of noncitizen who was previously removed (*rare)
	· §212(d)(3) – Non-Immigrant Waiver <P.138>

	
	2. §212(a)(9)(B) – Aliens Unlawfully Present <P.133>

· “Unlawfully Present” = Overstay visa or violates visa conditions
· If violate visa condition (not overstay), unlawful presence accrues only after govn’t gives notice of violation
· Alien (non-LPR) unlawfully present for a single period of 180~364 days and voluntarily departs ( 3 yr bar

· Alien (non-LPR) unlawfully present for single period of 365+ days ( 10 yr bar triggered @ time of departure
	· §212(a)(9)(B)(iii) <P.133>

· If minor (<18), time doesn’t count toward unlawful presence

· If asylee (& not employed w/o US auth), pending application time doesn’t count

· Pre-1988 immigrant & is beneficiary of family unity protection (Immigration Act of 1990) – time doesn’t count

· Battered women & children

· Victims of severe trafficking
	· §212(a)(9)(B)(v) – Extreme Hardship <P. 135>

· Extreme hardship to USC/LPR spouse/parent/child (no judicial review)

· §212(d)(3) – Non-Immigrant Waiver <P.138>

	
	3. §212(a)(9)(C) – Unlawfully Present AFTER previous immigration violations <P. 135>
· Permanently inadmissible if removed
· Alien is unlawfully present for aggregate period of > 1 yr OR

· Alien has been ordered removed and EWI (or attempts EWI)
	· §212(a)(9)(C)(ii) – After 10 years outside US, if Atty. General had given prior consent of readmission
	· §212(a)(9)(C)(iii) – VAWA <P.135>
· If there’s a cxn b/t battering & departure/reentry into US.
· §212(d)(3) – Non-Immigrant Waiver <P.138>

	§212(a)(3)

Nat’l Security Grounds
	1. §212(a)(3)(A) – In General <P. 117-8>

· If Atty. Gen knows/ has reasonable grounds to believe that alien is seeking to enter US solely/principally/incidentally in...

· Activity to violate law relation to espionage, sabotage, or unlawful exporting of goods, tech or sensitive info

· Any other unlawful activity, OR

· Any activity in opposition to, to control or overthrow US govn’t by force, violence or other unlawful means 
	NONE
	· §212(d)(3) – Non-Immigrant Waiver <P.138>

	
	2. §212(a)(3)(B) – Terrorist Activities <P.118>
· Has engaged, is engaged in, or likely to engage in terrorist activity after entry – regardless of motivation 
· Incited terrorist activity

· Endorsed / espoused terrorist activity 

· Member of terrorist organization

§212(a)(3)(B)(iii) – “Terrorist Activity” Defined <P.119>

· Hijack/sabotage, kidnap/hostage-taking, violent attack, assassination, use of bio/chem agent, nuclear weapon/device, use of any other weapon/dangerous device w/ intent to endanger safety of 1+ persons or cause substantial property damage 
§212(a)(3)(B)(iv) – “Engaged in” Defined <P.120>

· Committing, inciting, preparing, planning, gathering info on targets, solicit funds/value, solicit an ind. to engage in, material support to activity, individual or organization 
	· §212(a)(3)(B)(iv)(cc) – Not considered to “engage in terrorist activity” if person didn’t know and should not reasonably have known that the organization was a terrorist organization 
	NONE

	§212(a)(10)

Misc.
	1. §212(a)(10)(A) – Polygamists <P.135>
2. §212(a)(10)(C) – Int’l child abduction <P.135>

3. §212(a)(10)(D) – Unlawful voters <P.136>

4. §212(a)(10)(E) – Renounced citizenship to avoid taxation <P.137>
	· §212(a)(10)(D) – Unlawful Voters Exception: <P.137> If LPR before 16, parents are/were citizens and reasonable believed she was citizen 
	NONE


	DEPORTABILITY 

	Category
	Section/Description
	Notes

	§237(a)(1)

Immigration Control
	1. §237(a)(1)(A) – Inadmissible at time of entry <P.289>
2. §237(a)(1)(B) – Non-citizen present in violation of this act/any other law

3. §237(a)(1)(C) – Failure to maintain or comply w/ conditions of non-imm. status

4. §237(a)(1)(E) – Alien smuggling

5. §237(a)(1)(G) – Marriage Fraud <P.291>
	· §237(a)(1)(H) – Waiver <P.293>
· Applies to aliens inadmissible b/c of Doc Fraud or Marriage Fraud if...

· Have certain citizen/LPR relatives and were in possession of an immigrant visa, and otherwise admissible 

· Family unity 

· VAWA self-petitioner 



	§237(a)(2)

Criminal Grounds 
	1. §237(a)(2)(A)(i) – CIMT <P.292>

· Convicted of CIMT committed w/in 5 yrs (or 10 if LPR); AND
· Convicted of crime for which a sentence of 1+yr may be imposed 

· §237(a)(2)(A)(vi) – Waiver: Prez/Governer’s grant of full & unconditional pardon 

2. §237(a)(2)(A)(ii) – Multiple CIMTs <P.292>

· Convicted of 2+ CMTs, not arising out of single scheme of criminal misconduct (regardless of whether confined / whether convictions were in single trial) 

· §237(a)(2)(A)(vi) – Waiver: Prez/Governer’s grant of full & unconditional pardon
3. §237(a)(2)(A)(iii) – Aggravated Felony <P.292>
· Convicted of AF any time after admission 
· §237(a)(2)(A)(vi) – Waiver: Prez/Governer’s grant of full & unconditional pardon 

4. §237(a)(2)(B)(i) – Drug Conviction <P.293>
· Convicted of violation of controlled substance law/regulation

· Exception: Single offense involving possession for one’s own use of 30 grams/less of marijuana

5. §237(a)(2)(C) – Certain firearm offences <P.293>
6. §237(a)(2)(E) – Domestic Violence Crimes <P.294>
· Crime of violence + current/former spouse (or similar relationship)
· §237(a)(7)(A) – VAWA Waiver:  <P.297-8>
· If alien is a victim of battery/extreme cruelty & was acting in self-defense OR 

· If alien’s conviction was a crime that didn’t result in serious bodily injury 
	· §101(a)(48)(A) – “Conviction” means: <P.48>

· Court-ordered judgment of guilty OR guilty plea/nolo contendere plea OR admitted sufficient facts to warrant finding of guilt; AND
· Infliction of punishment, penalty or restraint 
· CIMT: 
· Intent to defraud/steal w/ intent to permanently deprive
· Intent to cause/threaten great bodily harm

· Malice is an element

· Some sex offenses where “lewd intent” is an element  

· Classifying crime looking @ conviction:

· Categorical Approach (Traditional, more preferred)

· Look @ statute – if there’s a way to violate statute w/o violating CIMT, it’s NOT CIMT (even if the facts turn out to be otherwise) 
· Modified-Categorical Approach: 
· Look beyond the statute and to the facts

· [EX] Possession/use of firearm also includes “knife ( Look @ facts b/c you can’t tell from statute. If knife, not AF. If gun, AF. 

· §101(a)(43) – “Aggravated Felony” meaning <P.37>: 

· Murder, rape, sexual abuse of minor, drug trafficking, firearms offense, demands for ransom, child porn, prostitution, involuntary servitude, national security, alien smuggling, illegal re-entry after AF deportation

· If 1+yrs of imprisonment: crime of violence (e.g. offense that has element of use (attempted/threatened) of physical force against person/property OR offense that is a felony involving substantial risk of physical force against person or property), theft/burglary, counterfeiting, forgery, bribery, etc. 

· If $10K+ loss: Fraud/deceit, money laundering, tax evasion 



	§237(a)(3)

Failure to Register/
Fraud
	1. §237(a)(3)(A) – Failure to notify change of address <P.294>
· Failure to comply w/ §265 (Change of address) 

· Exception: Atty. Gen. finds that failure was reasonably excusable or not willful 

2. §237(a)(3)(B) – Failure to register or falsification of docs <P.295>
3. §237(a)(3)(C) – Document fraud  <P.295>
	No exception/waiver

	§237(a)(4)

Nati’l Security/
Terrorism
	1. §237(a)(4)(A) – In General <P.296>

· Engaged, is engaged, or at any time after admission engages in:

· Espionage or sabotage in violation of US laws;

· Other criminal activity that endangers public safety or nat’l security;

· Activity where purpose is to overthrow/opposition/control US govn’t by force, violence or unlawful means 

2. §237(a)(4)(B) – Terrorist Activities

3. §237(a)(4)(C) – Adverse to US foreign policy

· Reasonable grounds to believe presence would have potentially serious adverse foreign policy consequences to US 

4. §237(a)(4)(D) – Participated in Nazi persecution

5. §237(a)(4)(E) – Participated in commission of severe violations of religious freedom 
	No exception/waiver

	§237(a)(5)

Public Charge
	1. §237(a)(5) – Public Charge <P.297>
· Has become public charge w/in 5 years after date of entry 
	No exception/waiver


	AFTER FINDING OF INADMISSIBILITY 

	Who is subject to §212?
	· Arriving aliens @ the port of entry or aboard interdicted vessels

· Entrants without inspection (EWIs) – Alien was technically never admitted, so subject to §212

· Returning LPR who falls into §101(a)(13)(C) categories <P.19>

· Abandoned/relinquished status

· Absent from US for continuous period of >180 days

· Has engaged in illegal activity after having departed US

· Departed US during removal/extradition proceedings

· Committed crime in §212(a)(2), unless relief under 212(h)

· Attempting to enter at diff. time/place than designated by officer
	Inadmissibility Roadmap:
1. Does an inadmissibility ground apply?

2. Does an exception apply?

3. Are the criteria for a waiver met?

4. Will immigration official exercise discretion to apply the waiver?

	Due Process
	Kleindeinst v. Mandel 

Yamataya v. Fischer

Knauff v. Shaghnessy

Chew

Mezei

Plasencia

	Expedited Removal
	§235(b)(1) - Expedited Removal <P.277>
· Immigration officer has the authority to order removal upon determination that alien is inadmissible under...(no review/hearing, mandatory detention)

1. §212(a)(7) – No valid documentation;

2. §212(a)(6)(C) – Fraud or fraudulent documentation;

3. Past immigration fraud or

4. EWI + found w/in100 mi. of borer + less than 14 days presence in US 
· Exception: Claims for asylum (show credible fear of torture/persecution upon return) 
Solution: Withdraw application for admission = not counted as removed ( not count towards 212(a)(9) bars 

	Parole
	§212(d)(5)(A) – Parole <P.139>
· Atty. Gen. can permit an inadmissible noncitizen to enter on case-by-case basis, for humanitarian or public benefit reasons 

· Not counted as “admission” under the law – it’s a legal fiction

· Only immigration officials can grant parole – not immigration judges

· Typical uses: Receive medical treatment, appear in court, prevent inhumane separation of families, release from detention pending adjudication of inadmissibility charge 

	Adjustment of Status
	§245(a): Non-immigrant → LPR (without leaving) <Pg. 358> 

*Atty. Gen. has discretion to change the status to LPR if...

· “Inspected and admitted” or “paroled”;

· Lawfully here (Exception: immediate relative and battered spouse); AND

· Visa # is available now (check chart)
· Discretionary factors: US family ties, hardship in traveling abroad, length of US residence, preconceived intent to remain, repeated violations of imm. law

§245(c) – Limits on Adjustment <P.359>

*Cannot adjust if...

· §245(c)(2)

· Continues/accepts unauthorized employment 

· In unlawful immigration status

· Failed to maintain a continuously lawful status since entry 

· *Exception: Immediate relatives of USC 

· §245(c)(7): 

· In unlawful immigrant status and seeking employment-based visa – §203(d)
· §245(c)(8): 

· Was employed while an unauthorized alien
· Otherwise violated terms of nonimmigrant visa 

	Cancellation of Removal
	§240A(a) and §240A(b) both apply to inadmissibility (see below in Removal)


	AFTER FINDING OF DEPORTABILITY – REMOVAL & RELIEF

	Who is subject to §237?
	· Admitted LPRs

· Admitted non-immigrants

· Most returning LPRs
	Removability Roadmap:
1. Does a deportability ground apply to the noncitizen?

2. If so, is there an applicable statutory ground for relief from removal?

3. Is there a constitutional challenge to that deportability ground or the lack of relief? 

	Due Process
	Harisdiades v. Shaughnessy 
Padilla v. Kentucky 

	Relief
	No change in status but avoiding removal:

· Prosecutorial discretion

· Deferred action – Humanitarian considerations

· Stay of removal – After removal order 

3 ways to retain/gain legal status:

[1] Adjustment + 212(h) Waiver of Inadmissibility for Certain crimes ( LPR

[2] Cancellation of removal ( LPR

· §240A(a) – Avail to inadmissible & deportable LPRs <P.314-5>

· LPR for 5+ years
· Continuous residence for 7 years after admission

· *No aggravated felony conviction

· §240A(b) – Avail to inadmissible & deportable noncitizen (who is not an LPR, including EWIs) <P.315>

· Continuous presence (not residence) in US for 10+ years before application of cancellation

· Good moral character for 10+ years prior to application

· Not convicted of crime that would make noncitizen inadmissible or deportable, nor failed to register, nor falsified documents
· Removal will result in “exceptional and extremely unusual” hardship to LPR or USC spouse, parent or child 

· “Suffer substantially beyond that which would ordinarily be expected to result from person’s departure, but not unconscionable” 

· Hernadez Factors: Age, health, circumstances of qualifying family members, ability to work & support children, assets, US family ties

· *Clock issues:

· 240A(d)(1) – Continuous residence AND physical presence  <P.320>

· Service of Notice to Appear for removal proceedings stops clock (Exception: VAWA)

· 212(a)(2) (Criminal inadmissibility)

· 237(a)(2) (Criminal removability) or 

· 237(a)(4) (Nat’l security/terrorism) offenses stops clock (@ whichever offense is earliest) 

· 240A(d)(2) – Physical presence only <P.320>

· More than 90-day departure

· Aggregate of more than 180 days 

[3] Asylum ( Adjust to LPR after 1 yr
	See Below for ...

Gonzales
Monreal

Andazola

	Voluntary Departure
	§240B(a) – Before conclusion of removal proceedings <P.322>

· Get 120 days to leave 

· Must request prior to master calendar hearing (where case is initially scheduled for merits hearing)

· Must concede removability; no additional relief can be requested

· Applicant cannot have AgFel conviction or be deportable on national security grounds

· Cannot have prior order of voluntary departure granted when applicant was EWI

§240B(b) – At the conclusion of removal hearings <P.323>
· Get 60 days to leave 

· No AgFel conviction, or deportable on nat’l security grounds

· Physical presence in US for period of @ least 1 yr before “notice to appear” was served 

· Good moral character for @ least 5 yrs immediately before preceding application
· Bond required to ensure alien will depart 


	ASYLUM

	Basics
	Refugee: In own country, applying for protection

Asylum: Outside own country, asking for protection

· §101(a)(42) – “Refugee” means: Unable or unwilling to return to and is unable or unwilling to avail himself of the protection of his country b/c of persecution or a well-founded fear of persecution on account of race, religion, nationality, membership in a particular social group or political opinion. 

When to apply for asylum application:
1. Affirmative to USCIS Asylum Office
2. Defensively in Removal Proceedings

3. As a defense to expedited removal proceedings 

Benefits of Asylum:

· Not permanent, but often indefinite

· Not subject to 212 Inadmissibility grounds (but will be when they apply for LPR)

· Work authorization granted 180 days after application

· Family reunification possible

· Travel

· Access to some public assistance

· *BUT can be revoked if govn’t finds fear no longer relevant (e.g. persecutor is no longer in power)

	Analysis
	Elements:
1. Unwilling or unable to return

2. Because of persecution or well-founded fear of persecution

3. On account of

4. One of the 5 grounds: Political opinion, race, nationality, religion, particular social group
Limits on Asylum: 

· §208(a)(2)(B) – Filing deadline <P.95>

· Must be filed w/in 1 yr of arrival in US

· *This deadline doesn’t apply to defensive asylum claims when faced w/ deportation and put into removal proceedings 

· §208(b)(2)(A)(vi) – Firmly Resettled <P.98>

· Ineligible if prior to US, entered another nation w/ (or received offer of) permanent resident status, citizenship or other permanent resettlement 
· §208(b)(2)(A)(i) – Being a persecutor yourself <P.27>
· Ordered, incited, participated in persecution yourself

· *Very broad – includes involuntary action made under duress 

· §208(b)(2)(A)(ii) – Convicted of serious crime & constitutes danger to community <P.27>

	Persecution
	WHAT CONSTITUTES PERSECUTION? (Harmed in the past)

· Threat to life or freedom, including death, torture, beatings, imprisonment (economic harm – depriving of basic necessities – can amount to persecution) on account of one of the 5 grounds 

· Something that the US government thinks is abhorrent
· Disproportionate punishment/illegitimate laws (e.g. death penalty for shoplifting or summary execution)

· Harm can be inflicted by nongovernmental actors w/o intent to persecute (ex. FGM)

· Application of uniform law or government policy unlikely to meet standard (e.g. punishment for failing to do mandatory military service or wearing Chador) 

EXTRA GUIDELINES

· Sanctions applied w/o underlying law, at whim of authorities w/o constraints 

· Sanctions applied w/o judicial or equivalent procedure

· Sanctions applied w/ invidious discrimination against minorities

· Disproportionate punishment e.g. torture

· Sanctions for actions that may not be legitimately criminalized (political opinions, religious beliefs, or others of the 5 grounds)
	Fatin v. INS

· Claimed asylum after expiration of F-1 visa; Says she will be forced to wear veil if she returns but does not want to.  If she doesn’t wear it, she will be imprisoned. 

· [Holding] Claim is not enough to amount to clear evidence that she will suffer persecution because she testifies that she will “try to avoid wearing it” – indicating that her belief against wearing veils is not strong enough. Lack of religion is not an affirmative belief system that treats wearing veil as some kind of abhorrent requirement. 

	5 Grounds
	 Particular Social Group: 

· Definition: 

· Bound together by an innate (something that cannot be changed) or fundamental characteristic  

· Voluntary associational relationship / cohesive, homogenous group

· Elements: (1) Particularity (2) Social Distinction
	Matter of S-E-G

· Asserted PSG = male youths who lack stable and meaningful adult protection from middle and low income classes who live in territories controlled by MS-13 and who refuse gang recruitment + family members of such groups

· Held NOT PSG b/c can change income, where they live and youth... and it’s also not cohesive and society cannot identify them as a group. 

Matter of M-E-V-G

· Asserted PSG = Honduran youth who have been actively recruited by gangs but who have refused to join b/c they oppose gangs

· Held NOT PSG b/c failed to show that punishment by gang members would be motivated by his status (it’s more that the gang is attacking people in a blanket matter) 
Fatin v. INS

· Asserted PSG(?) = Iranian women who find their country’s gender-specific laws abhorrent and don’t want to conform

· NOT PSG b/c not being persecuted for not wanted to do it. They’re only being persecuted if they violate. 

Matter of R-A, 22 I & N

· Applicant suffered horrific abuse from husband in Guatemala, went to the cops/govn’t who refused to protect her.

· PSG = “political opinion about domestic violence”? NO ASYLUM b/c not “on account” of her political opinion. Not the reason he beat her. 


	DETENTION / PROSECUTORIAL DETENTION

	In General
	PURPOSE OF DETENTION
· Enable time to answer a question

· Ensure that someone shows up at removal proceedings or that they actually leave the US 
· Possible detention under:

· §235(b)(2) – Arriving aliens not in expedited removal <P.281>
· §236 – Pending removal proceedings (authority to detain after removal proceedings)

· §241(a) – Post-removal order 

	§235(b)(2)

Arriving Aliens
	§235(b)(2) – If the noncitizen is an arriving alien and “NOT clearly and beyond a doubt entitled to be admitted,” the alien is subject to mandatory detention. 
*Exceptions to mandatory detention:

1. §235(b)(2)(A) – Alien is “clearly and beyond a doubt entitled to be admitted”

2. §235(b)(2)(B)(ii) – Subject to expedited removal

3. §235(b)(2)(B)(i) – A crewman

4. §235(b)(2)(B)(iii) – A stowaway 

5. §235(b)(2)(C) – Arriving on land from Canada or Mexico

*If subject to mandatory detention, can agency refrain from detention or release the noncitizen?

· CFR §121.5 – Parole available if:

· Serious medical condition

· Pregnant

· Certain juveniles

· Witness in govn’t proceedings in US

· Detention not in public interest 

	§236(a)
Pending Removal Proceedings 
	§236(a) – If the noncitizen is pending removal proceedings, he is subject to mandatory detention w/o hearing and no bond if he is inadmissible due to certain criminal/terrorism grounds. <P.285>
1. §236(c)(1)(A) or (D) – Inadmissible due to criminal or terrorism-related grounds OR
2. Deportable due to:

a. §236(c)(1)(C) – CIMT + sentenced to at least 1 yr 

b. §236(c)(1)(B) – Multiple CIMTs

c. §236(c)(1)(B) – Aggravated felony

d. §236(c)(1)(A), (B) – Controlled substances offenses

e. §236(c)(1)(B) – Firearms offenses 

f. §236(c)(1)(B) – Miscellaneous crimes

g. §236(1)(D) – Terrorism-related 

*If subject to mandatory detention, can the agency refrain from detention or release the noncitizen?

· §236(a) – Agency discretion not to detain
· §236(a)(2)(A) – Released on bond by immigration official or IJ/BIA 

· §236(a)(2)(B) – Paroled 

	§241(a)
After issue of removal order
	§241(a) – When an alien is ordered removed, the Atty. Gen. detains the alien, and shall removed w/in a period of 90 days. 
*The noncitizen can avoid / be released from detention...

· After the 90-day removal period, the agency has discretion to release w/ supervision [§241(a)(3)] or detain under [§241(a)(6)] if:

· Inadmissible or removable b/c violated status / entry conditions, criminal violations, or security or foreign policy reasons 

· Risk to community or unlikely to comply w/ the order of removal 

	Indefinite Detention
	RIGHTS OF THE DETAINED
· The right to apply for asylum

· The right to communicate w/ consular or diplomatic offices of home country

· The right to be represented by counsel (but not at govn’t expense, unless incompetent

· The right to challenge transfers to other detention facilities that might interfere with the right to counsel

· The right to medically adequate treatment

· The right to access free legal service lists and telephones; and

· The right to self-help and other legal reference material 

Zadvydas v. Davis

· Zadvydas: Came to US at age 8, long criminal record (drugs, attempted robbery, theft, history of flight) ( ordered removal. 90 day detention was over. 

· Kim Ho Ma: Came to US at age 7, convicted of manslaughter (gang-related shooting) – received sentence of 38 months and served 2 yrs. 90-day detention was over. 

· [Holding] Indefinite detention is not constitutional and the noncitizen is entitled to Due Process. If there is no significant likelihood of removal in the reasonable foreseeable future, the noncitizen is entitled to release from detention without showing that he is not a danger to the community or there is a risk of flight. 

Meizei
· LPR for 25 years, left for Romania for 20 months. Was detained at Ellis Island past 90-day period. No country would take him.
· [Holding] Indefinite detention is constitutional b/c he is inadmissible (probably a terrorist b/c he was behind Iron Curtain) & does not have rights. Detainment is to ensure that govn’t can remove him as soon as it finds a country that will take him

Wong Wing 

· Noncitizen, convicted of criminal acts and was found deportable. A law was passed that “noncitizens subject to deportation are first subject to 6 months of hard labor.”

· [Holding] Detainment, as part of a removal process, is constitutional BUT the hard labor provision is unconstitutional because govn’t can’t impose punishment without a trial. Hard labor is a punishment and it cannot be imposed without due process. 




	CASES

	Immigration

Power
	Chae Chan Ping v. US
	· Chinese Exclusion Act Case
· Lives in US as lawful immigrant for 12 years

· Leaves to China for < 1yr

· Denied entry upon arrival b/c Scott Act passed (Chinese laborers who leave US cannot come back even w/ cert. of re-entry)
	· Is the Scott Act constitutional? 
· YES – immigration power is inherent in sovereignty, subject to no limits and not subject to judicial review (i.e. plenary power)

	
	Yick Wo v. Hopkins
	· Claimed that San Francisco ordinance regulation laundries violated the equal protection clause 
· 200 Chinese-owned laundries had been ordered closed while 80 similar laundries owned by non-Chinese were not closed. 
	· Is the ordinance in violation of the Equal Protection Clause?
· YES – the 14th amendment is applies to everyone w/in US’s territorial jurisdiction, not just citizens 

	
	Fong Yue Ting v. US
	· Geary Act required all Chinese in US to obtain certificate of residence (or else deportation) and a white witness to testify to residene.
· FYT only had Chinese witnesses to testify, and was denied a certificate and subject to deportation. 
	· Is the Geary Act constitutional (equal protection clause)?
· Majority: 

· YES. The power to exclude = power to deport. Congress has power to regulate entry/exclude which is plenary and not subject to judicial review. The same follows for deportation acts. 

· Justice Brewer’s dissent: 

· Location matters: This is different from Chae Chan Ping (he was no longer LPR when he left and came back). 

· Here, FYT is an LPR and within the protection of the Constitution 

· Deportation is punishment (deprivation of property, e.g. home)

· Justice Field’s dissent: 

· Consent: Alien resides in US by its consent but US cannot abuse its consent to imposing laws/punishment that are arbitrary or oppressive. 
· Justice Fuller’s dissent: 

· Stake: Alien has been invited by a treaty, haven’t violated terms of the deal and therefore there should be a limit on the govn’t’ ability to automatically deport. 

	
	Wong Wing v. US
	· Noncitizen convicted of criminal acts and was found deportable.

· A law was passed that “noncitizens subject to deportation are first subject to 6 months of hard labor.”
	· Hard labor is punishment, and is unconstitutional without due process. 
· Detention, however, is not a punishment, b/c it is just to facilitate the removal proceedings 

	Birthright Citizenship
	Elk v. Wilkens
	· Was denied right to vote; claims birthright citizenship

· Born in an India tribe, then renounced his allegiance and left. 
	· Is Elk a citizen, “subject to the jurisdiction thereof”?

· NO, he was born in US but not subject to jurisdiction of US. We treat Indian tribes as sovereigns, and he owed allegiance to his tribe. 

	
	Wong Kim Ark
	· Born in SF, California

· Left on vacation and tried to come back, but was stopped. 
	· Did WKA attain citizenship by birth? 

· YES. If you’re born here, you’re a citizen (except for Elk v. Wilkins, b/c sovereign Native American tribes are “different”). 

	
	Nguyen v. INS
	· Child was born in Vietnam b/t USC father and Viet. mother who never married. 

· USC father remarried.

· Child comes to US at age 5, raised by USC father ( becomes LPR

· Commits crimes, and is about to get deported 
	· Is 301 and 309 a violation of the Equal Protection Clause?

· YES. There was an important government objective to treat USC fathers and USC mothers differently. Want to assure that biological parent-child relationship exists (which is easier when it’s the mother) and ensure that there is a real tie between a citizen and his child (assumes that every woman who gives bith to a child is 

	Naturalization
	Schniderman v. US
	· Attachment to constitutional principles
· Govn’t wants to denaturalize Schniderman b/c he was a member of Communist Party and was not attached to const’l principles.
	· Can govn’t denaturalize b/c of membership in Communist Party & its ideals?
· NO – (Today, the statute says membership ( automatically ineligible to naturalize). Court says we should understand the Constitution as respecting freedom of though and speech, not just private property, liberty and democracy (that the CP does not support). 

· *Congress passed a law that CP can’t naturalize 

	
	Fiallo v. Bell
	· USC father wanted to bring son to US (abandoned by his mom, unwed to father)

· Challenged constitutionality of prior version of 203(d) “following to join” statute that precluded children born out of wedlock to USC or LPR father (not counted as immediate relative)
	· Is the statute unconstitutional?
· NO – It’s constitutional to discriminate on the basis of gender and legitimacy, so long as there is a facially legitimate and bonafide reason (here, ct. thinks Congress drew lines b/c there’s usually an absence of close family ties b/t father and illegitimate son)

	Inadmissibility/ Deportability & 

Due Process 
	Kleindienst v Mandel
	· Non-LPR, Non-nonimmigrant, @ Belgium
· 2 short visits to US

· Mandel is a Marxist (inadmissible under 212(a)(28)) but US professors want to bring him to US as a speaker 
	· Is Mandel eligible for discretionary waiver for temporary visa, despite his inadmissibility?
· NO – We can’t allow 1st Amendment (Professors’ rights to hear, speak and debate w/ Mandel in person) to be a basis for waivers b/c everyone will be granted a waiver or the ct. will have to weight the audience’s interests every time. Govn’t only needs to show a bonafide, facially legit. reason to exclude. 

	
	Yamataya v. Fisher
	· LPR @ Seattle
· 4 days in US 

· Determined to be likely to become a public charge, had a deportation hearing (but didn’t know it was one b/c she didn’t understand English)

· Claims no due process 
	· Is she entitled to due process?
· YES, BUT the hearing in itself was due process (she got notice, an opportunity to be heard and a chance to ask questions). It’s unfortunate that she didn’t understand and had no assistance of counsel. 

	
	Knauff v. Shaughnessy:
	· Non-LPR @ Ellis Island
· Never been to US, married a USC 
	· Is she entitled to due process before being found inadmissible?
· NO – US may exclude her w/o a hearing. Admission is a privilege and not a right. Whatever the procedure authorized by Congress is, it is due process as far as an alien denied entry is concerned. 

	
	Chew
	· LPR @ Ellis Island
· 5 years in US, left for 4 months on maritime duty. Spouse is USC
	· Is he entitled to due process before being found inadmissible? 
· YES – He is an LPR, and is a continuous resident. The coast guard also approved him, so we’re not worried about him being a threat to nat’l secutiy. 

	
	Mezei
	· LPR @ Ellis Island
· In US for 25 yrs, spouse and kids are USC

· Left for 20 months in Romania (Iron curtain)
	· Is he entitled to due process?
· NO – He’s just like Ellen Knauff. Harboarge at Ellis Island is not an entry into the US. 

	
	Plasencia
	· LPR @ San Ysidro
· In US for 5 yrs, Spouse and kids are USC

· Left for 2 days, came back trying to smuggle people 
	· Is she entitled to due process? 
· YES – She’s not seeking admission (like Chew) but depends on what she got at her exclusion satisfied due process (burden of proof was placed on her, inadequate notice, waived her rep w/o knowing) 

	
	Harisiades 
	· 3 defendants were being deported b/c they were once members of the Communist Party and Congress wrote a law saying “any alien who has been a member is deportable, irrespective of time of their entry into US” 
	· Is the law constitutional?
· YES – The constitution shouldn’t uphold freedom of speech b/c CP’s speech threatens to overthrow our govn’t and we can deport people for it. This law can also apply retroactively b/c this is a civil punishment (and Art. I, Sec. 9 is limited to criminal contexts) and the defendants should have known that their conduct was prohibited. 

	
	Padilla v. Kentucky
	· LPR, Present in US for 40 years
· Pled guilty to transporting large amount of marijuana (drug offense and aggravated felony offense), suggested by defense attorney 

· Subject to mandatory removal & no relief 

· Sues for ineffective use of counsel 
	· Criminal defense lawyers have a duty to warn clients of immigration consequences for criminal convictions.
· If the consequences are clear, must tell clients what they are. If unclear, have to tell the what type of consequences will likely happen. 

	
	Zadvydas v. Davis
	· Zadvydas: Came to US at age 8, long criminal record (drugs, attempted robbery, theft, history of flight) ( ordered removal. 90 day detention was over. 

· Kim Ho Ma: Came to US at age 7, convicted of manslaughter (gang-related shooting) – received sentence of 38 months and served 2 yrs. 90-day detention was over. 
	· Is indefinite detention constitutional?

· Indefinite detention is not constitutional and the noncitizen is entitled to Due Process. If there is no significant likelihood of removal in the reasonable foreseeable future, the noncitizen is entitled to release from detention without showing that he is not a danger to the community or there is a risk of flight. 

	Prosecutorial

Discretion
	Gonzales
	· Asked for “exceptional and unusual hardship” waiver 
· She has 6 children, 4 of whom are USC and 2 others who are age 15 and 16. 

· Single parent, children couldn’t speak Spanish, no prospects of job in Mexico, No assets other than car, net profits only $400-500... strong family ties to US 
	· Granted waiver

	
	Monreal
	· Asked for “exception and unusual hardship” waiver

· Oldest child is 12 and has 2 younger children 
· Brother was in Mexico and owned same line of biz there

· Wife and one other child is in Mexico 
	· Denied waiver 

	
	Andazola
	· Asked for “exception and unusual hardship” waiver

· 2 children, 11 and 16. 
· Single parent, but received child support 
	· Denied waiver 


DACA

· Deferred Action of Childhood Arrivals 

· They just agree to defer removal for a couple years (2 years)

· Doesn’t give you lawful status but doesn’t accrue unlawful status 

· Get work permit. SSN, driver’s license. You live as normal of a life. 

· Removal is not automatic; it’s up to the discretion of the officer. None of it’s guaranteed. 

· Criminal stuff automatically disqualify you. 

· Can travel 

· Anywhere in US

· Outside in US for specific reasons


· 1. Advanced Parole (permission to leave for specific reason, family member is ill) 

· 2. Study Abroad

· 3. Employment 

· No guarantee that Border Patrol is going to honor the travel. If the officer doesn’t like something, he can legally deny you entry into US even with your advanced parole. 

· General Reqs:

· Need to prove that you entered on/before June 15, 2007 and continually resided there. No legal status on June 15, 2012. Need to have graduated from HS or currently in school. 

· Under age 31 on June 15, 2001. 

· 15 years old to apply and here before you were 16. 

· Criminal stuff that might disqualify you from DACA (if you get expunged, it’s a factor but it’s up to discretion) 

DACA Lawsuit

1. Violates the “take care” clause of the Constitution (the President must “take care that the laws be faithfully executed”)

2. Violates the Administrative Procedure Act 

DAPA 

· Deferred Action for Parents of Children who are Lawful Permanent Residents or Citizens 

· On / before Jan 1 2010.

· Continuously present in US since then. 

· “Continuous Residence” As long as you didn’t have an exit outside the country for more than 3 months, you didn’t break that continuous residence. 

· Have a child USC or LPR Nov 14, 2014

· No age requirement 

· Need to be no lawful status No 14, 2014

DACA
Eligible if 

1. Came to US before 16th bday

2. Under age 31 and no valid immigration status on June 15, 2012

3. Continuously resided in US since June 15, 2007

4. Currently in school, graduated from high school, obtained GED or honorably discharged veteran

5. No conviction for felony, significant misdemeanor or 3 misdemeanors 

What you get w/ DACA:

· Work lawfully and not fear any day that they are going to be served with a notice to appear 

What DACA is NOT

1. Amnesty or immunity

2. Grant of lawful immigrant status

3. Vehicle to obtain lawful status for family members

4. Permanent. Two-year initial grant, may be revoked at any time. 

DAPA and Extension of DACA (broaden who is eligible) 

· They haven’t gone into effect b/c oral arguments are taking place on Monday. 

· Texas and 24 other states are challenging the act.

Immigrant v. Non-Immigrant

· Immigrant: Non-citizens who don’t come here lawfully, temporarily 

· Non-immigrant: People who lawfully come to the US temporarily (e.g. students/tourists)

3 Models of Immigration Policy: 

· Pennsylvania: Good citizen

· Admission of non-citizens dependent on their being potential good citizens

· Massachusetts: Religious purity

· Stricter view of immigration – looking for someone who shares a particular religious faith 

· Narrower views about who we might let in (e.g. race, gender etc.) 

· Virginia: Workers 

· Policy concerned w/ meeting the needs of the US labor force 

· Not concerned w/ those laborers sticking around and becoming good members 

Historical Background:

· US is a government of limited, enumerated powers

· Congress (federal gov’t) only has the power given to it by the Constitution 

· 10th Amendment: 

· Powers not delegated to the Congress/Fed. Gov’t is vested to the states 

· If the Congress/Executive is not granted a power by the Constitution, then the power is said to be held by the states 

· Immigration power: Power to control the entry and removal of immigrants 

· Before, we had an open door policy – no unauthorized immigration

· By the late 19th century, problems w/ Asian immigration arose

· Plenary Power: The legislative and the executive have sole power to regulate all aspects of immigration as a basic attribute of sovereignty

· Most courts hold that immigration laws are not subject to judicial review b/c of plenary power 

Federal Immigration Bureaucracy 

· These branches regulate the entry and removal of non-citizens 

· Executive Branch Agencies:

· President

· Department of Homeland Security (DHS)

· Regulates things that happen inside the US borders 

· Immigration & Customs Enforcement (ICE)

· Customs & Border Protection (CBP)

· Citizenship & Immigration Services (CIS)

· Department of Justice (DOJ)

· Executive Office for Immigration Review (EOIR)

· Department of Labor

· Department of Health & Human Serices

· Department of State 

· Regulates things that happen outside the US
Due Process: Government must use fair procedures when a person may be “derived of life, liberty and property” 

13, 14, 15th Amendment: Notion of equal protection 

1st Amendment: Freedom of speech and thought 

Article I, Section 9: There shall be no ex post facto laws (limited to criminal contexts)


