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Topic: Final Outline


I. CLAIMS AND PLEADING
a. Definitions.
· Cause of Action- enforceable legal action, the story; the facts that lead to the action. Can in some cases be used synonymously with “claim” but is important to keep separate. 

· Complaint: filed by P, initiates the action, has requirements.

· Claim (Fed. Ct.)- a collection of related facts giving rise to one or more causes of action. It is also a demand for justice under the law. 

· A claim is where the facts meet the law

· Class action. A procedural device in which one individual represents a ‘class’ of other citizens.

· Demurrer- Motion to dismiss under code pleading, challenges the legal sufficiency of the pleading. 

· Facts presented do NOT give rise to a cause of action. 
· Bivens Violations. A suit against a Federal officer or agent for actions taken during the performance of their duties. Requires purposeful discrimination against an identifiable group. The intent must be because of the actions adverse effects not in spite of the adverse effects upon an identifiable group. 
· It can’t just be an adverse effect; it must be the intentional effect. Distinction is important
b. Pleadings- the documents through which a party to a civil action asserts a claim/defense or by responding denies the legitimacy of the opposing parties claim/defense.

· Initially defines the scope of the law suit.

· Three kinds historically:

· Common Law Pleading. Common law pleading no longer exists. 

· Code Pleading (CA). Requires actual knowledge or allegations made on “information and belief” (where one does not have personal knowledge but one has more than just conjecture or boiler conclusory statements. 
a. Allegations made in which the pleader lacks personal knowledge ARE allowed BUT the party must premise them on something more than conjecture. 

i. Beliefs need to be premised on information. 

b. Ultimate facts: requires facts with a level of detail that is sufficient to provide notice of the cause of the action’s factual basis. Not evidentiary (too hot) or conclusions of law (too cold).

i. E.g. A released inmate kills a girl and the family sues. Requirement of the law is that they were negligent. Facts of complaint must describe how the parole board was negligent, not merely state that they were negligent. 
c. Doe v. City of Los Angeles Where P sued the Boyscouts of America and tried to invoke a statutory extension that required him to prove they knew or had reason to know of the Leaders misconduct and failed to prevent it. He only had conclusory statements, not enough to prove knowledge. 
· Notice Pleading (Fact Pleading). The complaint need only put the court and the defendant on notice of the causes of action. The complaint must state factual details and the basis for the claim.
a. Claim for Relief. Fed. R. Civ. P. 8(a). A pleading that states a claim for relief must contain:
i. A short and plain statement of the grounds for the court’s jurisdiction, unless the court already has jurisdiction and the claim needs no new jurisdiction.  
ii. A short and plain statement of the claim showing that the pleader is entitled to relief; and 
iii. A demand for the relief sought, which may include relief in the alternative or different types of relief. 
b. In a Nutshell. Why this court? Why are you entitled to relief? What relief are you seeking?
c. Pleading to be Concise and Direct; Fed. R. Civ. P. 8(d)(1). In general, each allegation must be simple, concise, and direct. No technical form is required. 
i. Inconsistent Claims or Defenses. A party may state as many separate claims or defenses as it has, regardless of consistency. 
d. Construing Pleadings. Fed. R. Civ. P. 8(e). Pleadings must be construed so as to do justice. 
e. No Set of Facts. A complaint may not be dismissed unless no relief could be granted under any set of facts that could be proved consistent with the allegations. Conley v. Gibson (1957)
i.  Plaintiffs need not plead facts or legal theories; it is enough to set out a claim for relief.
f. Exceptions to Rule 8. 

i. Pleading Special Matters; Fraud or Mistake. Fed. R. Civ. P. 9 (b). In alleging fraud or mistake, a party must state with particularity the circumstances constitution fraud or mistake. 
1. Conditions of the Mind. Malice, intent, knowledge and other conditions of a person’s mind may be alleged generally. 
2. Purpose. “to protect a defending party’s reputation from harm, to minimize strike suits, and to provide detailed notice of a fraud claim to a defending party and discourage meritless accusations. 
ii. Special damages. If claimed, special damages be specifically stated. 9(g)
iii. Time and Place. are material when testing the sufficiency of a pleading. 9(f).
iv. By Statute. Congress can also create statutory exceptions to Rule 8(a).
1. The Private Securities Litigation Reform Act (“PSLRA”), passed in 1995, Congress imposed fact-pleading requirements in civil actions seeking to enforce the Securities Exchange Act of 1934 (“SEA”).
v. Disfavored litigation. Court have also increased the pleading requirements in actions deemed “disfavored,” such as those sounding in libel, slander, or defamation.
1. Some courts required plaintiffs to make certain allegations with more specificity or particularity than otherwise required by Rule 8(a)(2). 

2. Similarly, some courts imposed heightened pleading requirements in civil rights actions brought under 42 U.S.C. § 1983

· Strict Notice Pleading. The lax standard of notice pleading was made stricter by Bell Atlantic Corp. v. Twombly (2007) and Ashcroft v. Iqbal (2009). Basically code pleading.
a. Right of Relief. The factual allegations must be enough to raise a right to relief above the speculative level on the assumption that all the allegations in the complaint are true.

i. Something beyond the mere possibility of impropriety must be alleged so that Ps with groundless claims cannot be allowed to take up the time of others during the discovery phase.

b. Twombly Plausible NOT Possible. Twombly narrows Conley to say that the complaint must be “plausible” on the stated facts and plaintiff must show some fact that makes it plausible on its face, not just a set of facts that have two possible interpretations.

i. Parallel Conduct. The parallel conduct of the companies was not enough to equate an agreement. That it was possible is not enough. Court found that there were other possibilities far more plausible. 
c. Factual Allegations. Only factual allegations count. Prior to Twombly courts did not draw the distinction between factual and conclusory allegations. 

i. Non-conclusory.  Iqbal. Complaint needs to be non-conclusory—that is, irrefutably supported by facts, plausible under the circumstances of the case and factually true, to be well-argued. It must contain factual and plausible arguments which cannot be easily disproved.
ii. Conclusory Allegations. Conclusory allegations fold the law into it, restates the allegation or part of it. (causation, recklessness, etc). Conclusory allegations replicate the elements of the claim. 

d. Iqbal Test.  Kennedy. Complaint must contain sufficient factual matter, to state a claim to relief that is plausible on its face. Meaning that the court can draw the reasonable inference that the defendant is liable for the misconduct alleged. Asks for more than the sheer possibility the D acted unlawfully. 
i. Does it meet the elements required for the claim?

ii. Throw away the conclusions (conclusions are recitations of the elements of the claims)

iii. Look at whatever facts are left

1. Of the facts that are left judge decides based on what the judge thinks are the most obvious alternative explanations. 
- Probably were not being racially targeted. Policy had a negative impact on Middle Eastern population but was not the intent of the policy. Bivens requires purposeful invidious discrimination. 
e. Title VII Civil Rights Act. Discrimination cases. McCleary-Evans v. Md. Dept. of Trans (2015)
i. Need to show intentional discrimination based on race/gender (state of mind evidence)
1. Directly proving Intent. Can either directly prove intent; OR

- She need to provide facts sufficient to claim the reason for not being hired is discrimination.

2. Prima Fasciae. Can show inference of intent with a prima fasciae case. 
- Member of a protected class

- Employer had an open position

- She was qualified
- Rejected under circ. giving rise to inference of unlawful discrimination.
3. Proving a Prima Fasciae Case.  If you can prove a prima fasciae case, then the pleading requirements are satisfied. The pleading requirement cannot be greater than the first state of litigation. 
II. ANSWERS AND AFFIRMATIVE DEFENSES. 
a. Answers: Short and Sweet. Same standard as for complaints. Fed. R. Civ. P. 8(b). No technical form is required. Pleadings must be construed so as to do justice. 8(d)(1), 8(e)
· 21 Days. Have to file an answer within 21 days of service of complaint. 

· Answer Each Allegation. Answer will admit, deny, and disclaim each allegation. 

· Failure to Answer. Any allegation you fail to answer will be admitted.
· Raising Affirmative Defenses. Answer must contain all affirmative defenses you intend to raise.

· Failure to do so is a waiver of these defenses.

· Amending an Answer. Judge has the discretion to allow to amend.

· Other Claims. Answer can also include a counter claim, a cross-claim, or a third party claim.

b. Defenses.
· Negative Defenses. Challenges the plaintiff’s ability to prove one or more of the necessary elements of his claim, i.e., it attempts to negate that element or allegation. A denial of the allegation
· Affirmative Defenses. Alleging new facts with specificity that will, if proven defeat the claims. 

· In General, Fed. R. Civ. P. 8(c). In responding to a pleading, a party must affirmatively state any avoidance or affirmative defense including: accord and satisfaction, arbitration and award, assumption of risk, contributory negligence, duress, estoppel, failure of consideration, fraud, illegality, injury by fellow servant, laches, license, payment, release, res judicata, statute of frauds, statute of limitations, and waiver. 
· How to Determine. Is it a way of avoiding liability without denying the facts?Does it look like a confession and avoidance? Is there a “yeah, but”?
a. Who will have the burden of proving that defense? Is it the Defense who has the burden of showing?
· 12 (b) Motions to Dismiss. Can raise certain specified defenses by motion, prior to filing an answer.

· 12(b)(1) Lack of Subject Matter Jurisdiction; Can be brought at any time. CANNOT be waived. Court can bring it up on its own. (if you satisfy §1331/1332 you satisfy Article III)
a. §1331. Federal Q. 

i. Arising Under. Does it arise under federal law? Did fed law create it? Done. If not apply the:

ii. Federal Ingredient Test. Is the ingredient: necessarily raised (does it require federal law to resolve)? Is it actually disputed? Is it a substantial? Capable of resolution in federal court w/o disrupting the federal-state balance? Would it open the floodgates in federal court for these kinds of claims?

b. §1332. Diversity Jurisdiction. Requires 2 elements. 

i. Complete Diversity. NO WIGGLE ROOM. Requirement is that when the case is file (at the outset) there is “complete diversity” between parties, such that no literal plaintiff is a citizen of the same state as any literal defendant. 
1. Citizenship is based on domicile. Meaning it is determined based on objective factors that show that is your permanent place of residence. 
- Corporations. A corporation is a citizen potentially of two states. Where they were incorporated and where their HQ (primary place of business is located). 

- Unincorporated Organizations. Organizations and associations that are not incorporated are deemed to be citizens of every state and foreign state of which any member is a citizen. 

ii. Amount in Controversy. Requires the claim to exceed a certain amount that is named. ($75,000)

1. Is it Claimed in Good Faith? Court decides the amount in controversy from the face of the complaint at the time the complaint is filed unless not claimed in good faith. Good faith requirement is both objective and subjective. 

2. Aggregation. Can add up the amounts of the relevant claims for ONE P against ONE D to meet requirement. 

c. §1367 Supplemental Jurisdiction. When determining if a federal court has the power to hear these state law claims, the issue is determined from the outset, when the claim is filed.

i. §1367(a) IBS and Common Nucleus of Operative Facts? Need an independent basis of jurisdiction (§§1331 or 1332) that is substantial (not frivolous).
1. Common Nucleus of Operative Facts? Are the operative facts of the federal right of action part of the operative facts of the other rights of action? AND would you expect to have them resolved in the same case? Does it make sense?

ii. §1367(b) ONLY APPLIES WHEN BASED OFF §1332. Is the claim made by the P or someone joined as a P under Rule 19 or 24? If no, then you are good. If a P, is the claim against someone made party under Rule 14,19, 20, or 24? If yes, then is there a problem with complete diversity? If no, then can grant supplemental jurisdiction.
iii. Discretion. Court maintains discretion throughout proceedings. Factors include judicial economy, fairness to litigants as well as considerations like:
1. Novel or Complex Law. Don’t want fed courts deciding new State laws. Would confuse a jury. Difficult to apply the law. 

2. Claim Predominates. State law is overly complex, colors entire action.
3. No fed claims left. The district court has dismissed all claims over which it has original jurisdiction. The earlier dismissed the stronger the factor. 

4. Catch-all, Extraordinary Circumstances. 
d. §1441 Removal of Civil Actions. Only available to D’s. Applies to both fed question and diversity cases, allows D or D’s to remove a civil action from state court if the case is one that could have been filed in federal court originally if the P had wanted. 
i. Requirements. Whole case must have been able to be pursued under federal law (§§§ 1331, 1332, 1367)
1. Unanimity Requirement- ALL defendants must unanimously consent to removal.  
2. For Removal Based on Diversity of Citizenship. Doe defendants don’t count w/ regards to diversity. No defendant can be from the forum state. This limits diversity removal, NO DISCRETION. 
ii. §1441(c). ONLY APPLIES IF 1441(a) does not! Only applies to 1331- arising under claims in conjunction with a nonremovable claim. NO DIVERSITY CLAIMS. 
1. Nonremovable claim: cannot remove because no original or supplemental jurisdiction, or because claim is made nonremovable by statute. 
2. Take the federal q and send the other claim back to state court. 
- Severing the non-removable claim is NOT discretionary. 
- DOES NOT require the consent of all D’s. Only the D’s to the federal 1331 claim. 
· 12(b)(2) Lack of Personal Jurisdiction;
a. Is there a state statute that allows? Is that statute compliant with constitutional due process? Does the statute extend to the limits of due process or specifically limit it?

i. 4(k)(1). Allows fed cts. to borrow state statute where the district court resides. 

ii. 4(k)(2). Allows fed jurisdiction where no state has jurisdiction (bankruptcy court)

b. Is there a traditional base of jurisdiction? Physical presence, Voluntary Appearance, Forum Selection Clauses, Consent to service, Domiciled, In Rem, Quasi in Rem. 

c. If not, apply Minimum Contacts Test. 
      Nope
Maybe (specific jurisd.)

  Yes, mostly (specific jurisd.)

         Always Yes (general jurisd.)

Zero Contact-------------(Single/few contacts-------------( 
Continuous and systematic----------------( So substantial
Not enough 
if claim arises out of might be enuf          
ongoing, and planned contact

Pretty much a citizen

the more tightly related the more              
 Def. if claim arises out of. 

Even if unrelated, yes. 

likely. If unrelated to the claim, not enuf. 





(rare/hard to est.)
i. Quality and Quantity. Examine nonresident D connection to the forum 

1. Effects test: The effects test applies when the torte is completed in the forum state, and the harm substantially occurs there. Claim arises out of foreseeable in-forum effects of its out-of-forum activities. 

2. Purposeful Availment is mostly required: It is satisfied where the contacts proximately result from the actions by the D himself that create a substantial connection with the forum state. Are the contacts purposeful and meaningful enough that you would expect to be sued there? P cannot be the only link between the defendant and the forum. Mere knowledge that someone resides in a state is not enough.
3. Stream of Commerce Test. Is a way to satisfy the minimum contacts test within a certain context. Still needs a meaningful, related contact just different contexts.
- Knowledge. It is important that the manufacturer knows that it is being distributed there. 
- Regular and anticipated flow- must be expected, not surprised, not a one-off.
- National Markets. Liable for injuries in the states where you succeed in your sales and a person was injured by the item.

4. Stream of Commerce Plus (Minority opinion). Same test but requires, “something more”. To promote it or distributed it there yourself. It should advertise in the state, designed for that state etc. Advertising to a national market is not enough. 

5. Personal Jurisdiction and the Internet. Global availability for viewing is NOT enough. There must be something more that brings the forum state specifically in connection with the suit.

ii. Relationship. Meaningful connections are connected to both the forum and the claim.

1. Step 1. But-For Test. But-for the action this would not have happened. If satisfied move to step 2. 
2. Step 2. Proximate Cause Test. Substantive relevance. Is the legal cause. If satisfied, done. If NOT, move to step 3.

3. Step 3. Substantial Connections test. A but-for cause that lies in the wake. Not the legal cause but a foreseeable consequence. 
- Nexus. Where a P is harmed while engaging in activities integral to the relationship the corporation sough to est. The nexus between the contact and the cause of action is sufficiently strong. 
iii. Fair Play. If the D could have expected to be sued in the forum on that claim

iv. Reasonableness. Are there other factors counseling against the exercise of jurisdiction? Would be unusual, presumption is that if other factors are met, it is reasonable. 
1. Factors considered: Burden on the D where the burden is severe and the interest of the P is slight, Forum state’s interest in adjudicating the dispute, P’s interest in obtaining convenient and effective relief, The interstate judicial system’s interest in the most efficient resolution of controversies, The interests of other states in further their substantive policies.
· 12(b)(3) Improper Venue; Venue statutes only apply to federal courts. There are two types of venue statutes:
a. 28 U.S.C. §1391(b)(1)-  can bring in a judicial district of any one of the D, if the D’s are all residents of the same State where that district is. 
i. 1391 (c) (1) Residency, People. Resident of place they are domiciled. 
ii. 1391 (c) (2) Residency, Corps/Unincorps. ONE DISTRICT STATE
1. If D-whichever state they are subject to personal jurisdiction for this action. 
2. If P- state where their principle place of business is located. 
iii. 1391 (d) Residency, Corps/Unincorps. MULTI-DISTRICT STATES. 
1. Look at each district as if it were an individual state and apply minimum contacts test. If satisfied, then there is venue. Doesn’t have to be most substant’l.
- IF NO DISTRICT SATISFIES. Then corp. resides in district with the most significant contacts. 
iv. 1391 (c) (3) Non-Residents. Non-US residents can be sued in any district. Even U.S citizen non-residents. 
b. 28 U.S.C. §1391(b)(2)-  Venue is proper in jurisdictions:
i.  that are a substantial part of the events
ii. That are where substantial parts of the property which is the subject of the action
c. 28 U.S.C. §1391(b)(2)- If no such district ANY district where they are also subject to personal jurisdiction for this action. Pretty much only where events occurred outside of US and D’s are not residents of the same state. Or if minute actions in every district but no substantial part.
d. 1391 (g) Multiparty, Multiforum Litigation. —A civil action in which jurisdiction of the district court is based upon section 1369 of this title may be brought in any district in which any defendant resides or in which a substantial part of the accident giving rise to the action took place. 
· 12(b)(4) Insufficient process;
a. FRCP Rule 4. Summons. Contents. A summons must:
1. name the court and the parties;

2. be directed to the defendant;

3. state the name and address of the plaintiff's attorney or—if unrepresented—of the plaintiff;

4. state the time within which the defendant must appear and defend;

5. notify the defendant that a failure to appear and defend will result in a default judgment against the defendant for the relief demanded in the complaint;

6. be signed by the clerk; and

7. bear the court's seal.

b. Summons served with Complaint. A summons must be served with a copy of the complaint. 
i. By When, by Whom. 90 days, by a person at least 18 and not a party. 
c. Results of Filing a Waiver. When the plaintiff files a waiver, proof of service is not required and these rules apply as if a summons and complaint had been served at the time of filing the waiver.

d. Jurisdiction and Venue Not Waived. Waiving service of a summons does not waive any objection to personal jurisdiction or to venue.

· 12(b)(5) Insufficient Service of Process; Before depriving a person of life, liberty, or property they must be given notice and a chance to be heard. Requires compliance with a statute allowing service in that manner and compliance with the due process clause.

a. Statutory Requirements. Rule 4(e). Within 90 days, extensions for good reason. 
i. State Option: following state law for serving a summons in an action brought in courts of general jurisdiction in the state where the district court is located or where service is made; or
1. Strictly construed. Federal statute allows substantial compliance so only a problem when applying state statutes. If strictly construed substantial compliance is not enough to satisfy. 
ii. Federal Option: doing any of the following:

1. delivering a copy of the summons and of the complaint to the individual personally;

2. leaving a copy of each at the individual's dwelling or usual place of abode with someone of suitable age and discretion who resides there; or

3. delivering a copy of each to an agent authorized by appointment or by law to receive service of process.
iii. Federal Option. Corporations. Serve as you would an individual, OR by delivering a copy of the summons and of the complaint to an officer, a managing or general agent, or any other agent authorized by appointment or by law to receive service of process and—if the agent is one authorized by statute and the statute so requires—by also mailing a copy of each to the defendant;

1. Court has Discretion: If it was reasonable to believe that who you gave it to would know how to get it to the person needing to be served and you made the service in good faith, then its okay. Only need substantially compliance, only need to reasonably believe in good faith that the person served had authority to accept process. 
b. Due Process Requirements for notice: 
i. notice must be reasonably calculated, under all the circumstances, 
1. Standard of reasonably calculated: The means employed must be such as one desirous of actually informing the absentee might reasonably adopt to accomplish it. If you actually wanted to inform them, this is what you would do. Act like you care.
- Validity can be defended if it method can be reasonably certain to apprise them or if there is no reasonably certain method then they can use any method of the same or similar reasonable certainty of any other method. 
- If there’s one that is more likely reasonably certain use it, if they are the same in their unlikeliness then pick one. 
ii. to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections.

1. The notice must be of such nature as reasonably to convey the required information, and

2. it must afford a reasonable time for those interested to make their appearance.
- Take into account the particular facts of the case. 
iii. NOTE: Publication is fine when there is some extreme circumstance making actual service impossible or VERY hard. When people are missing or unknown, or when accompanied by other methods of notice
iv. PRACTICALITY IS CONSIDERED: not required to make and unreasonable effort.  
c. Tailoring notice to a defendant’s needs: where the plaintiff knows that generally acceptable forms of notice are unlikely to be effective in D’s case, they are sometimes required to tailor notice to the D’s special needs. Ex. where D has a mental disability.

i. Follow state law. 
· 12(b)(6) Motion to Dismiss Failure to State a Claim Upon Which Relief can be Granted. Every defense to a claim for relief in any pleading must be asserted in the responsive pleading if one is required. BUT a party may assert this defense by motion.
a.  Identify the elements of the claim the plaintiff is trying to assert. 

b. Get rid of all the conclusory allegations from the complaint

c. Court asks whether each of the elements of the P’s claim found adequate support in the remaining factual allegations. 
· 12(b)(7) Failure to Join a Party Under Rule 19;
a. F.R.C.P. Rule 19. Required Joinder of Parties. 2 kinds of required parties. 
i. - First, is this a party who ought to be brought in, needed for complete relief for the existing parties?
1. If yes, do you have PJ over them, can you serve them, and do they not destroy SMJ?
2. If yes, is it feasible? Feasible if they have personal jurisdiction, they don’t destroy SMJ, and they don’t properly object to venue.  
- Objecting to venue. If the joined party objects and joinder would make venue improper, court must dismiss that party. 

ii. OR that person claims an interest relating to the subject of the action and is so situated that disposing of the action in the person's absence may:
1. as a practical matter impair or impede the person's ability to protect the interest; or (interest might be harmed in their absence)

2. leave an existing party subject to a substantial risk (as opposed to merely conjectural or hypothetical) of incurring double, multiple, or otherwise inconsistent obligations because of the interest.

- Inconsistent obligations: physically impossible to do both without breaching one judgment.  

- Double obligation: must have two suits that have the same consequences and different measures of damages. Pay out on exact same liability twice.
b. If a Required Party CANNOT be Joined. The court must determine whether, in equity and good conscience, the action should proceed among the existing parties or should be dismissed. The factors for the court to consider include:
i. the extent to which a judgment rendered in the person's absence might prejudice that person or the existing parties;
ii. the extent to which any prejudice could be lessened or avoided by:
1. protective provisions in the judgment;
2. shaping the relief; or other measures;
iii. whether a judgment rendered in the person's absence would be adequate; and
iv. whether the plaintiff would have an adequate remedy if the action were dismissed for nonjoinder.

III. PERSONAL JURISDICTION. The power of a court to exercise its authority and enter a binding judgment against a defendant. 

a. Importance: court cannot proceed against you without

b. Statute. Has to be a statute that allows the court to proceed against you in that state

· Every state has such a statute. 

c. Applying Personal Jurisdiction. When trying to apply personal jurisdiction the court must:

· Apply State Statute. Must find the state statute, and see if it applies to the current issue/case.
· Comply with Due Process. The application of the statute the must comply with the due process.

d. 2 Categories of Personal Jurisdiction: The two categories are traditional jurisdiction and minimum contacts. 
· Traditional bases. All listed automatically still satisfy the due process and satisfy the personal jurisdiction, except Quasi in Rem:

· Physical presence (transient jurisdiction) - if physically present within the territory, then that court has jurisdiction over you.

a. this principle limits the jurisdiction to the territory borders under this theory

· Voluntary Appearance- if you show up in court without making an objection to the jurisdiction

a. Exception: Special appearance. Appearance to contest jurisdiction.

· Forum Selection Clauses. Contractual agreements predetermining the legal forum. 

· Consent to service. Can be express or implied. 
a. Express- executes a document designating an agent in the state

b. Implied- not so popular

· Domicile: People only have one, you can have a bunch of residences but only one domicile

a. Moving. If you move but don’t est. a new domicile, then you can still be sued in the old state of your prior domicile. 

· In Rem: Jurisdiction exercised over property in the state. Against the property itself and the entire world. 

a. Ex. Car seized by the gov’t b/c it was used in a crime. Car is condemned. Would have a case against the car and it becomes the property of the US. Case is against the property and any who would claim title it. 

b. Condemnation, seizure, bankruptcy, probate, 

· Quasi in Rem: sue a person through their property (NOT AUTOMATICALLY DUE PROCCESS, has limitations)

a. Attach the property through the courts and use it to gain jurisdiction. 

b. Ex. Guy hits you, lives in NY but he has an art gallery in the state, so you can attach the property to the case and gain jurisdiction to sue in that state. 

· Statutory Basis. Long Arm Statutes. For a court to exercise jurisdiction over a nonresident D there must be an applicable statute authorizing it to do so. These statutes are called long-arm statutes, there are two kinds:

· Tailored/specific-act statutes: limits the jurisdiction to specific circumstances. Tries to delineate what extra-territorial jurisdiction can be exercised. 

a. These statutes might deny some type of cases. E.g. NY does not recognize extra-territorial jurisdiction for defamation causes of action

b. Would have to first satisfy the NY statute, and then see if it satisfies due process.

· Due-process statutes: Jurisdiction can be asserted to the maximum extent permitted by the Constitution. 

a. Only need to see if it satisfies due process requirements. 
· Specific Jurisdiction Test. 
a. See if statute applies
b. Apply Minimum connections test. 

c. Is Jurisdiction Reasonable?
i. Strong presumption created by satisfying b) that the jurisdiction is reasonable. D can attempt to rebut that presumption. 

ii. Have to come up with a compelling case to est. that it is unreasonable. Very rare.

d. Are there other factors counseling against the exercise of jurisdiction?

· Minimum contacts- Where a business has continuous and systematic contact with a state and a claim arises from that contact there is personal jurisdiction in that state.
Range of contact for est. personal jurisdiction:
What is fair play and substantial justice? VERY DEPENDANT ON THE FACTS. Is it reasonable?

      Nope
Maybe (specific jurisd.)

  Yes, mostly (specific jurisd.)

         Always Yes (general jurisd.)

Zero Contact-------------(Single/few contacts-------------( 
Continuous and systematic----------------( So substantial
Not enough 
if claim arises out of might be enuf          
ongoing, and planned contact

Pretty much a citizen

the more tightly related the more              
 Def. if claim arises out of. 

Even if unrelated, yes. 

likely. If unrelated to the claim, not enuf. 





(rare/hard to est.)

· International Shoe v. Washington (1945)- Where a business has continuous and systematic contact with a state and a claim arises from that contact there is personal jurisdiction in that state. Sued for employee taxes for deliberate sales over 10 years in the state. Jurisdiction granted. 

· McGee v. International Life Ins. Co (1957)- Ins. company can be sued within the state even when they only had one contract with a citizen of the state because the cause of action directly arose from the contract and they had actively sought out the contract. 
· ONLY ONE MINIMUM CONTACTS TEST REGARDLESS OF CONTEXT:
a. Quality and Quantity. Examine nonresident D connection to the forum 
i. Effects test: The effects test applies when the torte is completed in the forum state, and the harm substantially occurs there. Claim arises out of foreseeable in-forum effects of its out-of-forum activities. 
1. Where they do something outside of the state that has an impact inside the state.

2. E.g. Calder v. Jones (1984) The tort was initiated in FL but completed when it was read and understood by third parties in the forum state. They did things in FL that put them on notice that they could be sued in another state where the article was published.
- Intentional tort
- Brunt of harm was felt in the forum state
- Expressly aimed at forum state
ii. Purposeful Availment is mostly required: It is satisfied where the contacts proximately result from the actions by the D himself that create a substantial connection with the forum state. Burger King Corp. v. Rudzewicz (1985)

1. Even if you don’t know, or intend for it to create a contact a reasonable person would be aware. 

2. Are the contacts purposeful and meaningful enough that you would expect to be sued there?

3. P cannot be the only link between the defendant and the forum. 

- Relationship must arise out of contacts that the defendant himself creates in the Forum State. Mere knowledge that someone resides in a state is not enough. Walden v. Fiore (2014)
iii. Stream of Commerce Test. Is a way to satisfy the minimum contacts test within a certain context. Still needs a meaningful, related contact just different contexts.

1. Product is manufactured in one state and then distributed into a foreign state for resale and then sold into other forum state. 

2. Product is manufactured and then handed off to the distributor. 

3. Knowledge. It is important that the manufacturer knows that it is being distributed there. 

4. “Regular and anticipated flow”- must be expected, not surprised, not a one-off. 

5. Stream of commerce ENDS IN THE STATE OF RETAIL
6. National Markets. When you try to sell products to the entire country, you will be liable for injuries in the states where you succeed in your sales and a person was injured by the item.
iv. Stream of Commerce Plus (Minority opinion). Same test but requires, “something more”. To promote it or distributed it there yourself. It should advertise in the state, designed for that state etc. Advertising to a national market is not enough. 
v. Personal Jurisdiction and the Internet. The mere posting on the internet, or registering a domain name on the internet that is accessible all over the world does not on its own convey a meaningful connection from every forum from which it can be read. There must be something more that brings the forum state specifically in connection with the suit.

b. Relationship. Consider relationship between those connections and claim in the suit
i. It is not sufficient that the P est. the nonresident D has engaged in activity in or directed towards the forum state. The P must also show that the claim is related to the D’s forum contacts. Consider relationship btwn those connections and claim in the suit

1.  First see if it satisfies the “but for test”

2. if it does, see if it satisfies the “proximate cause test”
- if it does, then you’re done
- if it doesn’t back up and see if it satisfies the “substantial connections test”
3. Meaningful Connections are connected to both the forum and the claim.
4. But-For Test. But-for the action this would not have happened.

5. Proximate Cause Test. Substantive relevance. Is the legal cause. Nowak v. Tak
6. Substantial Connections test. A but-for cause that lies in the wake. Not the legal cause but a foreseeable consequence. 

7. Nexus. Where a P is harmed while engaging in activities integral to the relationship the corporation sough to est. The nexus between the contact and the cause of action is sufficiently strong.  Nowak v. Tak
- E.g. Wife drown in HK pool after they advertised to them to stay there. Husband sues in MA. Nowak v. Tak How (1997).
c. Fair Play. If the D could have expected to be sued in the forum on that claim

d. Reasonableness. Are there other factors counseling against the exercise of jurisdiction? Would be unusual, presumption is that if other factors are met, it is reasonable. 

i. Burden on the D

ii. Forum state’s interest in adjudicating the dispute.

iii. P’s interest in obtaining convenient and effective relief. 

iv. The interstate judicial system’s interest in the most efficient resolution of controversies. 

v. The interests of other states in further their substantive policies. 

vi. Asahi Metal v. Superior Ct of Ca. (1987) All that remains of suit is an indemnification claim. Burden on D is severe. Interest of P are slight (not even a CA resident). State’s interest is also slight.
· General jurisdiction: Connections such that the out of state corporation is at home in the forum state. (no relatedness/reasonableness). Three ways:

· Incorporated in the state

· Principal office in the state

· Substantial amount of the business is done in the state so that they are at home there (veeerrrryyy high bar)

· Federal Jurisdiction. Federal courts may exercise personal jurisdiction over a defendant who is subject to the jurisdiction of a court of general jurisdiction in the state where the district court is located. 

· State where Federal Court is Located. Rule 4 (k)(1)(a) Serving a summons or filing a waiver of service establishes personal jurisdiction over a defendant who is subject to the jurisdiction of a court of general jurisdiction in the state where the district court is located. 

· Authorized by Federal Statute. Rule 4 (k)(1)(c) Serving a summons or filing a waiver of service establishes personal jurisdiction over a defendant when authorized by federal statute. 

a. For example, Interpleader enables a person who is unsure which of several claimants may be entitled to a fund or a piece of property to sue all the claimants in one action, rather than having to litigate separately with the risk of being found liable to more than one of the claimants. 

· Outside State-Court Jurisdiction. Rule 4 (k) (2) For a claim that arises under federal law, serving summons or filing a waiver of service establishes personal jurisdiction over a defendant if: 

a. The D is not subject to the jurisdiction in any state’s courts of general jurisdiction; and 

b. Exercising jurisdiction is consistent with the US Constitution and its law. 

i. Used in cases where there is a federal right and the defendant does not reside in the US and cannot be found in the US. (very rare)

IV. CHALLENGING JURISDICTION. Plaintiff generally bears the burden of proof for jurisdiction. 
a. Types of Challenge. There are two types of challenges, either direct or collaterally:
· One Chance. Regardless of the challenge chosen, you only get one chance to do it. There are two apples but you can only take one bite from one of them. 
· Direct Attack. A direct attack is a challenge in that same courts proceeding in which jurisdiction is sought to be recognized. 
· Method. It could be in the answer to the complaint, a 12 (b) (2) motion to dismiss, or in the appeal, after a default judgment (rule 60 (b)(4) re-enter a case if the judge decides the judgment is void.), etc.
· Appeals. If a court rules against you, you cannot appeal until the final judgment is entered. Still a direct attack on that proceeding. 
· Collateral Attack. The jurisdictional challenge is raised in a different or collateral proceeding, often in a different court from the one that heard the suit in question
· Can only do it if you don’t show up in the initial proceeding and a default judgment was entered against you. 
· If you showed up, then you can’t collaterally attack because you either brought it up in the initial proceeding and lost, or you showed up and didn’t bring it up. 
· If judgment against you for jurisdiction, can only appeal in that court, cannot appeal in the initial court proceeding.

V. SUBJECT MATTER JURISDICTION Subject matter: authority over the type of case, 
a. General jurisdiction courts are presumed to have jurisdiction over all civil actions except those that are specifically excluded from its authority.

· Most state courts have general jurisdiction

b. Limited jurisdiction courts have no such presumption, and only have jurisdiction over subject matters specifically vested in them.  

· All federal courts are courts of limited jurisdiction. 

· Ex. Of state courts with limited jurisdiction are family law courts, juvenile courts, etc. 

c. Cannot Be Waived. Can’t be waived (if you show up and don’t raise the issue, it cannot be waived.)

· Raised at any Time. Can be raised at any time during the proceedings, any party, any judge can bring it up. 

· At judgment, proceedings, after judgment, at appeal, at the supreme court, etc.

· The court can raise subject matter jurisdiction itself. 

d. Subject matter jurisdiction is talked about in 3 different ways:

· The type of legal issue

· Ex, civil claim, probate, marriage dissolution, etc.

· The amount in controversy (min or max)

· Monetary value of the dispute between the parties.

· EX. Small claims court

· Characteristics of the parties to the case

· Attributes of one or more of the parties to the suit

· Ex. P is the US government, D is a minor, etc.
e. Components. Subject matter has 2 components:

· Constitutional component (Article III) - creates the Supreme Court and leave the power to create lower courts to Congress. 

· Article III, Section 1 courts created by Congress: District Courts, Circuit Courts of Appeals, all judges have life tenure, salary protections and can only hear cases under the 9 categories in Article III, Section 2. 

a. Article II, Section 2: 9 categories of “cases” and “controversy”, those:

i. Arising Under Cases. Arising under the Constitution, laws, and treaties of the US

ii. Diversity Cases. Between citizens of different states
· Statutory component- Title 28 U.S.C §1331 “General Federal Question Statute”: The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the US. (interpreted narrowly)

a. Actual Federal Ingredient Test- if there is an actual federal ingredient in the claim, the defense, the pre-trial motion, the post-trial motion etc, then it arises under Article III. 

b. Made at the trial court level, they only look at the claim. 

c. “really or substantially involves a dispute or controversy” as to a right which depends upon the construction or effect of the Constitution, law, or treaty of the US

i. Need the actual ingredient, not the potential ingredient. 

d. Entire focus is on the plaintiffs claim. Is the P’s claim about federal law, does it require the construction of the federal law?

i. Look at the P’s complaint and see if it is dependent on the application of federal law. 

e. Arising Under. Uses the term “arising under” differs from Article III. 

i. It is more narrow, if you satisfy rule §1331, by definition you will satisfy Article III.
· Statutory component- 1257, Supreme Court. Allows the SCOTUS to take jurisdiction on any case from the highest court that will hear you in the state that answers a federal question. 
a. Doesn’t have to be the state supreme court if the supreme court review is discretionary and they refuse to hear it. 

b. Note: §1331 is much narrower than §1257, it must be satisfied by the claim ALONE. For §1257 jurisdiction is satisfied when there is a federal question arising at any time in the proceedings (claim, defense, pre-trial motion, post-trial motion). SCOTUS has two avenues to hear a federal question, through the federal courts or through the state. 
· Federal Ingredient Test: Working through the problem: 

· Ask yourself, what is their claim? What do they have to prove? (the raw elements)
· Is there any part of the claim that depends on the validity/construction/effect of federal law?

· Osborne v. Bank of the US (1824)
· Potential federal ingredient test: Whenever the case is truly about federal law or when federal law exists only as a potential issue lodged in the foundational background of the case it falls under federal jurisdiction in Article III (this is why court interpret §1331 so narrowly, otherwise the scope would be huge).
· Osborn test: Federal law is an ingredient in the original claim, since the bank is a creature of federal law, in the background of any claim is the question of whether the bank is constitutional
a. Even if no one raises it, if somewhere in the back of the claim there is a federal issue, then federal courts have jurisdiction. 

b. Even if the issue was not a federal claim (in this case it was) it would still fall under federal jurisdiction. 
· ShoShone Mining v. Rutter (1900). Used to be federal land not enough. The claim does not require federal law to resolve, requires local customs so long as they are not illegal. 
· American Well Works Co. v. Layne & Bowler Co. (1916) Libel suit against D. P claimed that he had threatened his customers with law suits because he infringed on the patent in the goods he sold.  While the truthfulness of the claims is a defense to the accusation it is not a part of the P’s case. A suit for damages to a business caused by a threat to sue under patent law is not itself a suit under patent law. 

· Holmes’ creation test: Claim created by the federal government? Yes, then federal courts have jurisdiction. If not, then no.
· Gully v. First National Bank (1936) To bring a case within the statute a right or immunity created by the Constitution or federal laws must be an essential element of the P’s cause of action.

· Right or immunity must be such that it will be supported if the federal laws are given one construction/effect and defeated if they receive another. 
a. Selective process pick out substantial and significant and lay other facts aside.

i. Somewhere in the back of every case is federal law, we need to be discerning and exercise good judgment. 
ii. The federal nature of the right to be established is decisive- not the source of the authority to establish it. 

1. Just because the authority to establish such a law or right comes from the federal government does not mean that the issue is resolved under that law. 

b. DOES FEDERAL LAW MATTER IN THIS CASE, IS IT AN IMPORTANT ISSUE? Doesn’t have to be the only issue. 

· Genuine and present controversy, not merely a possible or conjectural one 
a. The fact that you have a potential federal claim, if not asserted will not be sufficient to est. jurisdiction. 

· Well Pleaded Complaint Rule. Controversy must be disclosed upon the face of the complaint, unaided by the answer or the petition for removal. (ONLY LOOK AT CLAIM)
· Gunn v. Minton (2013). State Issues. Is there any part of the claim that depends on the validity/construction/effect of federal law?

· Is it necessarily raised? 

a. Resolution of a federal patent question is “necessary” to Minton’s case. Because it hinges on whether the experimental use would have caused him to win his case.  

· Is it actually disputed?

a. Yes, court found that he did not adequately plead that it was only an experimental use. Minton argues otherwise. 

· Is it a substantial?

a. Court says no, It is not important to the federal system as a whole. There is no broader significance. Does it transcend this case?

· Capable of resolution in federal court w/o disrupting the federal-state balance? Would it open the floodgates in federal court for these kinds of claims?

a. States have a significant interest in malpractice

i. However, this is about patent law. 

b. Might discourage state courts and change the way they rule on malpractice cases. 
· Outcome. No matter how the case within a case is resolved, it will not change the real world result of the prior federal patent litigation. His patent will remain invalid. 
VI. DIVERSITY JURISDICTION. §1332 Limits Article III diversity jurisdiction like §1331 limits Article III subject matter jurisdiction.
a. Diversity cases are 1) controversies between citizens of different states, and 2) controversies between a citizen of a state and a citizen or subject of a foreign country. 3) controversies between citizens of different States and in which citizens of a foreign state are additional parties. 
b. Title 28 U.S.C. §1332 
(a) The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between—

(1) citizens of different States;

(2) citizens of a State and citizens or subjects of a foreign state, except that the district courts shall not have original jurisdiction under this subsection of an action between citizens of a State and citizens or subjects of a foreign state who are lawfully admitted for permanent residence in the United States and are domiciled in the same State;

(3) citizens of different States and in which citizens or subjects of a foreign state are additional parties; and

(4) a foreign state, defined in section 1603(a) of this title, as plaintiff and citizens of a State or of different States.
c. 1332 (a) (1) authorizes federal district courts to take original jurisdiction over four categories of diversity cases between citizens of different States. Requires two factors. 
· Complete Diversity. Requirement is “complete diversity” between parties, such that no plaintiff is a citizen of the same state as any defendant. 

a. Ex. Three defendants, 2 from NY one from CA. No complete diversity. 

· Determined at the Outset. Jurisdiction must be determined at the outset of litigation (when the case is filed) based off of the clear and simple complaint. 

a. Citizenship is based on domicile. Meaning it is determined based on objective factors that show that is your permanent place of residence. 

· Corporations. A corporation is a citizen potentially of two states.

a. State of Incorporation. They are a citizen of the state they were incorporated in.
b. State of HQ. Citizen of the state where their primary place of business is located.

i. Usually the HQ, unless HQ is largely a figurehead. 

c. Complete Diversity. Requirement is also complete diversity between the all of the states the corporation is a citizen and the other party.

· Unincorporated Organizations. Organizations and associations that are not incorporated are deemed, for diversity purposes to be citizens of every state and foreign state of which any member is a citizen. 

a. Examples of these organizations are membership orgs, voluntary associations, HOA’s, partnerships, and many labor unions. Any organization not incorporated.

· Amount in Controversy. Requires the claim to exceed a certain amount that is named. ($75,000)
· Claimed in Good Faith. Court decides the amount in controversy from the face of the complaint at the time the complaint is filed, unless it appears or is in some way shown that the amount stated in the complaint is not claimed ‘in good faith’. Coventry Sewage v. Dworkin (1995).  Water bill was less, but not their fault, claim was made in good faith. 
a. Good faith requirement is both objective and subjective. 

i. Objective Requirement. Requires that a reasonable familiar with the type of claim would objectively view it as worth the jurisdictional minimum.

· Cannot Be Ousted. Once jurisdiction attaches, it is not ousted by a subsequent change of event.

a. Subsequent events- anything that happens after the case is filed to change the amount of the claim. Irrelevant to jurisdiction.
vs.

b. Subsequent revelations- doesn’t change anything, just shows that this is how it was at the date the claim was filed. Is relevant to jurisdiction.
· Ousting. To oust, they must prove to a “legal certainty” that on the date the case was filed the amount did not exceed the statutory minimum. 

a. Legal certainty is a method through which to determine an absence of good faith.

· Absence of Good Faith. The mere fact that the amount never exceeded that statutory minimum is not enough, it is still required, but it also required that they prove the absence of good faith. 
· Aggregation. Can add up the amounts of the relevant claims against one D to meet requirement. 
VII. SUPPLEMENTAL JURISDCICTION. Supplemental jurisdiction 28 U.S.C. §1367 Always need one independent basis of jurisdiction (§1331 or §1332)
(a) Except as provided in subsections (b) and (c) or as expressly provided otherwise by Federal statute, in any civil action of which the district courts have original jurisdiction (1331, or 1332), the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction (common nucleus of operative facts, such that it makes sense and one would expect them to be brought together.) that they form part of the same case or controversy under Article III of the United States Constitution. Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties.

(b) In any civil action of which the district courts have original jurisdiction founded solely on section 1332 of this title, the district courts shall not have supplemental jurisdiction under subsection (a) over claims by  plaintiffs against persons made parties under Rule 14, 19, 20, or 24 of the Federal Rules of Civil Procedure, or over claims by persons proposed to be joined as plaintiffs under Rule 19 of such rules, or seeking to intervene as plaintiffs under Rule 24 of such rules, when exercising supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of section 1332.
(c) The district courts may decline (discretion) to exercise supplemental jurisdiction over a claim under subsection (a) if—

(1) the claim raises a novel or complex issue of State law, (don’t want fed courts deciding new State laws)
(2) the claim substantially predominates over the claim or claims over which the district court has original jurisdiction, (State law is overly complex, colors entire action)
(3) the district court has dismissed all claims over which it has original jurisdiction, or (no federal claims left, dismissed all the claims that have independent basis of jurisdiction)
(4) in exceptional circumstances, there are other compelling reasons for declining jurisdiction. (catch-all, extraordinary circumstances)
a. If some parts of a claim (already with independent basis of jurisdiction) are state claims, then they can also be under jurisdiction under the supplemental jurisdiction doctrine (used to be called the pendant/ or ancillary jurisdiction).

· Pendant jurisdiction permits fed. courts to take jurisdiction over rights of action asserted by the original plaintiff 
· Ancillary jurisdiction, is the same for claims asserted by a person other than the original plaintiff. 
b. Supplemental Jurisdiction Test. When determining if a federal court has the power to hear these state law claims, the issue is determined from the outset, when the claim is filed.
· Need an independent basis of jurisdiction (§§1331 or 1332) that is substantial (not frivolous)
· Does the state law right of action arise out a common nucleus of operative fact?
· To establish supplemental jurisdiction amongst the rights of action there must be a “common nucleus of operative facts.” 
a. Are the operative facts of the federal right of action part of the operative facts of the other rights of action? AND
b. Would you expect to have them resolved in the same case? 
· Discretionary. Even if these standards are satisfied supplemental jurisdiction is still discretionary. Discretion is maintained throughout the proceedings.  United Mine Workers of America v. Gibbs (1996) Wrongful strike against third party. 
· Only type of jurisdiction that is discretionary. 

· Examples. 
a. State Claim Predominates. if the state claim predominates, or
b. Confusing. If the introduction of the federal issue or state issue together would confuse the jury, 
c. Difficult. if state law is complex or novel (previously untried)
d. Federal Claim Dismissed. Not determinative, but is a factor.
i. The earlier that it was dismissed the stronger the factor
c. §1331 approach:

· Requires that the case arises under federal law

· Common nucleus of operative facts

· Discretion of court (judicial economy, convenience, fairness to litigants, etc.)

d. §1332 approach: Owen v. Kroger (1978) citizens from Iowa on both sides, he hid it but still too much thrown out. 
· Requires diversity, and complete diversity. ONLY APPLIES TO CLAIMS BY PLAINTIFFS
· CANNOT GET AROUND THE COMPLETE DIVERSITY RULE. 

a. Potential Evasions. Even potential evasions of the rule are too much. 

· In Kroger the joinder device was inconsistent with the rule and seemed like a way to get around the rule.

· Common nucleus of operative facts

· Discretion of court (judicial economy, convenience, fairness to litigants, etc.)
VIII. REMOVAL JURISDICTION- A version of original jurisdiction that only a defendant can employ. 
a. §1441 Removal of Civil Actions

(a) Generally, —Except as otherwise expressly provided by Act of Congress, any civil action brought in a State court of which the district courts of the United States have original jurisdiction, may be removed by the defendant or the defendants, to the district court of the United States for the district and division embracing the place where such action is pending.
- Applies to both fed question and diversity cases, allows D or D’s to remove a civil action from state court if the case is one that could have been filed in federal court originally if the P had wanted. 
· Whole case must have been able to be pusued under federal law (Fed Q, diversity, sup. Juris)
· Unanimity Requirement- ALL defendants must unanimously consent to removal.  
(b) Removal Based on Diversity of Citizenship. —limits diversity removal ONLY
(1) In determining whether a civil action is removable on the basis of the jurisdiction under section 1332(a) of this title, the citizenship of defendants sued under fictitious names shall be disregarded.
- Doe defendants don’t count w/ regards to diversity. 
(2) A civil action otherwise removable solely on the basis of the jurisdiction under section 1332(a) of this title may not be removed if any of the parties in interest properly joined and served as defendants is a citizen of the State in which such action is brought.
- No defendant can be from the forum state. This limits diversity removal, NO DISCRETION. 
(c) Joinder of Federal Law Claims and State Law Claims. — ONLY APPLIES IF 1441(a) does not!
(1)  If a civil action includes—
(A) a claim arising under the Constitution, laws, or treaties of the United States (within the meaning of section 1331 of this title), and
(B) a claim not within the original or supplemental jurisdiction of the district court or a claim that has been made nonremovable by statute, the entire action may be removed if the action would be removable without the inclusion of the claim described in subparagraph (B).
- Only applies to 1331- arising under claims (A) in conjunction with a nonremovable claim (B). NO DIVERSITY CLAIMS. 

- Nonremovable claim: cannot remove because no original or supplemental jurisdiction, or because claim is made nonremovable by statute. 

(2)  Upon removal of an action described in paragraph (1), the district court shall sever from the action all claims described in paragraph (1)(B) and shall remand the severed claims to the State court from which the action was removed. Only defendants against whom a claim described in paragraph (1)(A) has been asserted are required to join in or consent to the removal under paragraph (1).
- Take the federal q and send the other claim back to state court. 

- Severing the non-removable claim is NOT discretionary. 

- DOES NOT require the consent of all D’s. Only the D’s to the federal 1331 claim. 
b. §1446 Procedure for Removal of Civil Actions

(a) Generally, — A defendant or defendants desiring to remove any civil action from a State court shall file in the district court of the United States for the district and division within which such action is pending a notice of removal signed pursuant to Rule 11 of the Federal Rules of Civil Procedure and containing a short and plain statement of the grounds for removal, together with a copy of all process, pleadings, and orders served upon such defendant or defendants in such action.
- need to file a notice of removal in the district court/division of the district court where the action is pending. 
(b) Requirements; Generally,
(1)  The notice of removal of a civil action or proceeding shall be filed within 30 days after the receipt by the defendant, through service or otherwise, of a copy of the initial pleading setting forth the claim for relief upon which such action or proceeding is based, or within 30 days after the service of summons upon the defendant if such initial pleading has then been filed in court and is not required to be served on the defendant, whichever period is shorter.
- notice must generally be filed w/in 30 days of receipt of the complaint (some exceptions if unknown until a certain point (federal question arises later))
(2) .
(A) When a civil action is removed solely under section 1441(a), all defendants who have been properly joined and served must join in or consent to the removal of the action.
-1441 (a) Unanimity Requirement- requires the joining or consent of all defendants in removal. 
(B) Each defendant shall have 30 days after receipt by or service on that defendant of the initial pleading or summons described in paragraph (1) to file the notice of removal.
(C) If defendants are served at different times, and a later-served defendant files a notice of removal, any earlier-served defendant may consent to the removal even though that earlier-served defendant did not previously initiate or consent to removal.
(3) Except as provided in subsection (c), if the case stated by the initial pleading is not removable, a notice of removal may be filed within thirty days after receipt by the defendant, through service or otherwise, of a copy of an amended pleading, motion, order or other paper from which it may first be ascertained that the case is one which is or has become removable.
(c) Requirements; Removal Based on Diversity of Citizenship. —
(1) A case may not be removed under subsection (b)(3) on the basis of jurisdiction conferred by section 1332 more than 1 year after commencement of the action, unless the district court finds that the plaintiff has acted in bad faith in order to prevent a defendant from removing the action.
- limits removal of DIVERISITY CASES to one year from commencement unless bad faith.
(2) If removal of a civil action is sought on the basis of the jurisdiction conferred by section 1332(a), the sum demanded in good faith in the initial pleading shall be deemed to be the amount in controversy, except that— (method for calculating amount in controversy)
(A) the notice of removal may assert the amount in controversy if the initial pleading seeks
(i) nonmonetary relief; or
(ii) a money judgment, but the State practice either does not permit demand for a specific sum or permits recovery of damages in excess of the amount demanded; and
(B) removal of the action is proper on the basis of an amount in controversy asserted under subparagraph (A) if the district court finds, by the preponderance of the evidence, that the amount in controversy exceeds the amount specified in section 1332(a).
(3) .

(A) If the case stated by the initial pleading is not removable solely because the amount in controversy does not exceed the amount specified in section 1332(a), information relating to the amount in controversy in the record of the State proceeding, or in responses to discovery, shall be treated as an “other paper” under subsection (b)(3).
(B) If the notice of removal is filed more than 1 year after commencement of the action and the district court finds that the plaintiff deliberately failed to disclose the actual amount in controversy to prevent removal, that finding shall be deemed bad faith under paragraph (1).
(d) Notice to Adverse Parties and State Court. —Promptly after the filing of such notice of removal of a civil action the defendant or defendants shall give written notice thereof to all adverse parties and shall file a copy of the notice with the clerk of such State court, which shall effect the removal and the State court shall proceed no further unless and until the case is remanded.
- requires the removing party/parties to provide prompt written notice of removal to all adverse parties and to file a copy of the notice with the clerk of the State court. 
c. §1447 Procedure After Removal Generally

(a) In any case removed from a State court, the district court may issue all necessary orders and process to bring before it all proper parties whether served by process issued by the State court or otherwise.

(b) It may require the removing party to file with its clerk copies of all records and proceedings in such State court or may cause the same to be brought before it by writ of certiorari issued to such State court.

(c) A motion to remand the case on the basis of any defect other than lack of subject matter jurisdiction must be made within 30 days after the filing of the notice of removal under section 1446(a). If at any time before final judgment it appears that the district court lacks subject matter jurisdiction, the case shall be remanded. An order remanding the case may require payment of just costs and any actual expenses, including attorney fees, incurred as a result of the removal. A certified copy of the order of remand shall be mailed by the clerk to the clerk of the State court. The State court may thereupon proceed with such case.

(d) An order remanding a case to the State court from which it was removed is not reviewable on appeal or otherwise, except that an order remanding a case to the State court from which it was removed pursuant to section 1442 or 1443 of this title shall be reviewable by appeal or otherwise.

(e) If after removal the plaintiff seeks to join additional defendants whose joinder would destroy subject matter jurisdiction, the court may deny joinder, or permit joinder and remand the action to the State court.

IX. SERVICE AND NOTICE- service is required for a court to attach jurisdiction. 
X. Definitions:

a. Service of process: the service of the legal papers (the process) by which the D is notified. 

b. Summons: summons you to court. 

c. Due Process: clause of constitution requiring that a defendant be notified and have opportunity to be heard before a judgment is entered against them. 

· It is not enough to satisfy the letter of a state statute or federal rule, must also satisfy constitutional due process. 

XI. FRCP Rule 4. Summons. 
· Contents; Amendments.
a. Contents. A summons must:
i. name the court and the parties;
ii. be directed to the defendant;
iii. state the name and address of the plaintiff's attorney or—if unrepresented—of the plaintiff;
iv. state the time within which the defendant must appear and defend;
v. notify the defendant that a failure to appear and defend will result in a default judgment against the defendant for the relief demanded in the complaint;
vi. be signed by the clerk; and
vii. bear the court's seal.
b. Amendments. The court may permit a summons to be amended.
· Issuance. On or after filing the complaint, the plaintiff may present a summons to the clerk for signature and seal. If the summons is properly completed, the clerk must sign, seal, and issue it to the plaintiff for service on the defendant. A summons—or a copy of a summons that is addressed to multiple defendants—must be issued for each defendant to be served.
· Service.

a. In General. A summons must be served with a copy of the complaint. The plaintiff is responsible for having the summons and complaint served within the time allowed by Rule 4(m) and must furnish the necessary copies to the person who makes service.
b. By Whom. Any person who is at least 18 years old and not a party may serve a summons and complaint.
c. By a Marshal or Someone Specially Appointed. At the plaintiff's request, the court may order that service be made by a United States marshal or deputy marshal or by a person specially appointed by the court. The court must so order if the plaintiff is authorized to proceed in forma pauperis under 28 U.S.C. §1915 or as a seaman under 28 U.S.C. §1916.
· Waiving Service. Can ask for waiver, gives D 30 days to respond to waiver and another 30 days to respond to the complaint once the waiver has been filed. 
a. Requesting a Waiver. An individual, corporation, or association that is subject to service under Rule 4(e), (f), or (h) has a duty to avoid unnecessary expenses of serving the summons. The plaintiff may notify such a defendant that an action has been commenced and request that the defendant waive service of a summons. The notice and request must:
i. be in writing and be addressed:
(i) to the individual defendant; or
(ii) for a defendant subject to service under Rule 4(h), to an officer, a managing or general agent, or any other agent authorized by appointment or by law to receive service of process;
ii. name the court where the complaint was filed;
iii. be accompanied by a copy of the complaint, 2 copies of the waiver form appended to this Rule 4, and a prepaid means for returning the form;
iv. inform the defendant, using the form appended to this Rule 4, of the consequences of waiving and not waiving service;
v. state the date when the request is sent;

vi. give the defendant a reasonable time of at least 30 days after the request was sent—or at least 60 days if sent to the defendant outside any judicial district of the United States—to return the waiver; and

vii. be sent by first-class mail or other reliable means.

b. Failure to Waive. If a defendant located within the United States fails, without good cause, to sign and return a waiver requested by a plaintiff located within the United States, the court must impose on the defendant:

i. the expenses later incurred in making service; and

ii. the reasonable expenses, including attorney's fees, of any motion required to collect those service expenses.

c. Time to Answer After a Waiver. A defendant who, before being served with process, timely returns a waiver need not serve an answer to the complaint until 60 days after the request was sent—or until 90 days after it was sent to the defendant outside any judicial district of the United States.

d. Results of Filing a Waiver. When the plaintiff files a waiver, proof of service is not required and these rules apply as if a summons and complaint had been served at the time of filing the waiver.

e. Jurisdiction and Venue Not Waived. Waiving service of a summons does not waive any objection to personal jurisdiction or to venue.

· Serving an Individual Within a Judicial District of the United States. Unless federal law provides otherwise, an individual—other than a minor, an incompetent person, or a person whose waiver has been filed—may be served in a judicial district of the United States by:

a. State Option: following state law for serving a summons in an action brought in courts of general jurisdiction in the state where the district court is located or where service is made; or

b. Federal Option: doing any of the following:

i. delivering a copy of the summons and of the complaint to the individual personally;

ii. leaving a copy of each at the individual's dwelling or usual place of abode with someone of suitable age and discretion who resides there; or

iii. delivering a copy of each to an agent authorized by appointment or by law to receive service of process.

· Serving an Individual in a Foreign Country. Unless federal law provides otherwise, an individual—other than a minor, an incompetent person, or a person whose waiver has been filed—may be served at a place not within any judicial district of the United States:

a. by any internationally agreed means of service that is reasonably calculated to give notice, such as those authorized by the Hague Convention on the Service Abroad of Judicial and Extrajudicial Documents;

b. if there is no internationally agreed means, or if an international agreement allows but does not specify other means, by a method that is reasonably calculated to give notice:

i. as prescribed by the foreign country's law for service in that country in an action in its courts of general jurisdiction;

ii. as the foreign authority directs in response to a letter rogatory or letter of request; or

iii. unless prohibited by the foreign country's law, by:

(i) delivering a copy of the summons and of the complaint to the individual personally; or

(ii) using any form of mail that the clerk addresses and sends to the individual and that requires a signed receipt; or

c. by other means not prohibited by international agreement, as the court orders.

· Serving a Minor or an Incompetent Person. A minor or an incompetent person in a judicial district of the United States must be served by following state law for serving a summons or like process on such a defendant in an action brought in the courts of general jurisdiction of the state where service is made. A minor or an incompetent person who is not within any judicial district of the United States must be served in the manner prescribed by Rule 4(f)(2)(A), (f)(2)(B), or (f)(3).

· Serving a Corporation, Partnership, or Association. Unless federal law provides otherwise or the defendant's waiver has been filed, a domestic or foreign corporation, or a partnership or other unincorporated association that is subject to suit under a common name, must be served:

a. in a judicial district of the United States:

i. in the manner prescribed by Rule 4(e)(1) for serving an individual; or

ii. by delivering a copy of the summons and of the complaint to an officer, a managing or general agent, or any other agent authorized by appointment or by law to receive service of process and—if the agent is one authorized by statute and the statute so requires—by also mailing a copy of each to the defendant; or
- Court has Discretion: If it was reasonable to believe that who you gave it to would know how to get it to the person needing to be served and you made the service in good faith, then its okay.


- only need substantially compliance, only need to reasonably believe in good faith that the person served had authority to accept process. 



- IF THE STATUTE ADOPTED IS STRICTLY CONSTRUED TO NOT ALLOW SUBSTANTIAL COMPLIANCE then it must be strictly followed. Federal statute allows substantial compliance so only a problem when applying state statutes. AICPA v. Affinity Card, Inc. 
b. at a place not within any judicial district of the United States, in any manner prescribed by Rule 4(f) for serving an individual, except personal delivery under (f)(2)(C)(i).
· Serving the United States and Its Agencies, Corporations, Officers, or Employees.

a. United States. To serve the United States, a party must:
(i)  deliver a copy of the summons and of the complaint to the United States attorney for the district where the action is brought—or to an assistant United States attorney or clerical employee whom the United States attorney designates in a writing filed with the court clerk—or
(ii) send a copy of each by registered or certified mail to the civil-process clerk at the United States attorney's office;

i. send a copy of each by registered or certified mail to the Attorney General of the United States at Washington, D.C.; and
ii. if the action challenges an order of a nonparty agency or officer of the United States, send a copy of each by registered or certified mail to the agency or officer.

b. Agency; Corporation; Officer or Employee Sued in an Official Capacity. To serve a United States agency or corporation, or a United States officer or employee sued only in an official capacity, a party must serve the United States and also send a copy of the summons and of the complaint by registered or certified mail to the agency, corporation, officer, or employee.
c. Officer or Employee Sued Individually. To serve a United States officer or employee sued in an individual capacity for an act or omission occurring in connection with duties performed on the United States’ behalf (whether or not the officer or employee is also sued in an official capacity), a party must serve the United States and also serve the officer or employee under Rule 4(e), (f), or (g).
d. Extending Time. The court must allow a party a reasonable time to cure its failure to:

i. serve a person required to be served under Rule 4(i)(2), if the party has served either the United States attorney or the Attorney General of the United States; or
ii. serve the United States under Rule 4(i)(3), if the party has served the United States officer or employee.
· Serving a Foreign, State, or Local Government.

a. Foreign State. A foreign state or its political subdivision, agency, or instrumentality must be served in accordance with 28 U.S.C. §1608.
b. State or Local Government. A state, a municipal corporation, or any other state-created governmental organization that is subject to suit must be served by:
i. delivering a copy of the summons and of the complaint to its chief executive officer; or
ii. serving a copy of each in the manner prescribed by that state's law for serving a summons or like process on such a defendant.
· Territorial Limits of Effective Service.

(1) In General. Serving a summons or filing a waiver of service establishes personal jurisdiction over a defendant:
(A) who is subject to the jurisdiction of a court of general jurisdiction in the state where the district court is located;
(B) who is a party joined under Rule 14 or 19 and is served within a judicial district of the United States and not more than 100 miles from where the summons was issued; or
(C) when authorized by a federal statute.
(2) Federal Claim Outside State-Court Jurisdiction. For a claim that arises under federal law, serving a summons or filing a waiver of service establishes personal jurisdiction over a defendant if:
(A) the defendant is not subject to jurisdiction in any state's courts of general jurisdiction; and
(B) exercising jurisdiction is consistent with the United States Constitution and laws.
· Proving Service.

a. Affidavit Required. Unless service is waived, proof of service must be made to the court. Except for service by a United States marshal or deputy marshal, proof must be by the server's affidavit.
b. Service Outside the United States. Service not within any judicial district of the United States must be proved as follows:
i. if made under Rule 4(f)(1), as provided in the applicable treaty or convention; or
ii. if made under Rule 4(f)(2) or (f)(3), by a receipt signed by the addressee, or by other evidence satisfying the court that the summons and complaint were delivered to the addressee.
c. Validity of Service; Amending Proof. Failure to prove service does not affect the validity of service. The court may permit proof of service to be amended.
· Time Limit for Service. If a defendant is not served within 90 days after the complaint is filed, the court—on motion or on its own after notice to the plaintiff—must dismiss the action without prejudice against that defendant or order that service be made within a specified time. But if the plaintiff shows good cause for the failure, the court must extend the time for service for an appropriate period. This subdivision (m) does not apply to service in a foreign country under Rule 4(f) or 4(j)(1) or to service of a notice under Rule 71.1(d)(3)(A).
· Asserting Jurisdiction over Property or Assets.

a. Federal Law. The court may assert jurisdiction over property if authorized by a federal statute. Notice to claimants of the property must be given as provided in the statute or by serving a summons under this rule.
b. State Law. On a showing that personal jurisdiction over a defendant cannot be obtained in the district where the action is brought by reasonable efforts to serve a summons under this rule, the court may assert jurisdiction over the defendant's assets found in the district. Jurisdiction is acquired by seizing the assets under the circumstances and in the manner provided by state law in that district.
XII. NOTICE. Before depriving a person of life, liberty, or property they must be given notice and a chance to be heard. 

a. Requirements for notice: 

1. notice must be reasonably calculated, under all the circumstances, 
i. Standard of reasonably calculated: The means employed must be such as one desirous of actually informing the absentee might reasonably adopt to accomplish it. If you actually wanted to inform them, this is what you would do. Act like you care. 

ii. Validity can be defended if it method can be reasonably certain to apprise them or if there is no reasonably certain method then they can use any method of the same or similar reasonable certainty of any other method. 

· If there’s one that is more likely reasonably certain use it, if they are the same in their unlikeliness then pick one. 

2. to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections. 

3. The notice must be of such nature as reasonably to convey the required information, and 

4. it must afford a reasonable time for those interested to make their appearance.

- Take into account the particular facts of the case. 
b. Publication is fine when there is some extreme circumstance making actual service impossible or VERY hard.

· When people are missing or unknown

· Or when accompanied by other methods of notice

· Ex. For foreclosure, there would be a notice in the paper and a notice on your door.

c. PRACTICALITY IS CONSIDERED: not required to make and unreasonable effort.  
d. Tailoring notice to a defendant’s needs: where the plaintiff knows that generally acceptable forms of notice are unlikely to be effective in D’s case, they are sometimes required to tailor notice to the D’s special needs.

· Ex. where D has a mental disability. 

e. Mullan v. Central Hanover Bank & Trust Co.: only gave notice to beneficiaries through publication even when they had their contact information to contact them directly. Court said didn’t try hard enough. 
XIII. VENUE. Venue statutes only apply to federal courts. There are two types of venue statutes:
a. 28 U.S.C. §1391-  a general statute that applies to most diversity and federal question cases.
a) Applicability of Section.—Except as otherwise provided by law—

1) this section shall govern the venue of all civil actions brought in district courts of the United States; and

2) the proper venue for a civil action shall be determined without regard to whether the action is local or transitory in nature.

b) Venue in General.—A civil action may be brought in—

1) a judicial district in which any defendant resides, if all defendants are residents of the State in which the district is located; CAN ONLY USE IF ALL D’S FROM SAME PLACE
2) a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated; or

3) if there is no district in which an action may otherwise be brought as provided in this section, any judicial district in which any defendant is subject to the court’s personal jurisdiction with respect to such action.
- pretty much only applies when the events happened outside of the US and the D’s are no all residents of the same state. 


- theoretically can also happen if there were minute actions in every district that add up to 
a big wrong but no district had a substantial part in the events. 

- Can assert venue jurisdiction in any district which any D is subject to the court’s personal jurisdiction with respect to such action. 
c) Residency.—For all venue purposes—Defines residency but also requires a venue granting statute.
1) a natural person, including an alien lawfully admitted for permanent residence in the United States, shall be deemed to reside in the judicial district in which that person is domiciled;

2) an entity with the capacity to sue and be sued in its common name under applicable law, whether or not incorporated, shall be deemed to reside, if a defendant, in any judicial district in which such defendant is subject to the court’s personal jurisdiction with respect to the civil action in question and, if a plaintiff, only in the judicial district in which it maintains its principal place of business; and
- applies only to corporations or other artificial entities in states with only ONE state district. 

- if a D then they reside in ANY district where they are subject to personal jurisdiction relating to this cause of action. 

- if a P then only resides in district where HQ are located. 
3) a defendant not resident in the United States may be sued in any judicial district, and the joinder of such a defendant shall be disregarded in determining where the action may be brought with respect to other defendants.
- even a US citizen who resides in a different country. 
d) Residency of Corporations in States With Multiple Districts.—For purposes of venue under this chapter, in a State which has more than one judicial district and in which a defendant that is a corporation is subject to personal jurisdiction at the time an action is commenced, such corporation shall be deemed to reside in any district in that State within which its contacts would be sufficient to subject it to personal jurisdiction if that district were a separate State (minimum contacts test), and, if there is no such district, the corporation shall be deemed to reside in the district within which it has the most significant contacts.
- applies only to corporations or other artificial entities in states with MORE THAN one state district. 

- Doesn’t have to be the most substantial, just enough to satisfy personal jurisdiction (minimum contact, served there, HQ’s are there, incorporated there etc.) First of Michigan Corp. v. Bramlet. 

- No District Satisfies Minimum Contacts. Corporation will be deemed to reside in the district with the most significant contacts. 
e) Actions Where Defendant Is Officer or Employee of the United States. —

1) In general.—A civil action in which a defendant is an officer or employee of the United States or any agency thereof acting in his official capacity or under color of legal authority, or an agency of the United States, or the United States, may, except as otherwise provided by law, be brought in any judicial district in which (A) a defendant in the action resides, (B) a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated, or (C) the plaintiff resides if no real property is involved in the action. Additional persons may be joined as parties to any such action in accordance with the Federal Rules of Civil Procedure and with such other venue requirements as would be applicable if the United States or one of its officers, employees, or agencies were not a party.

2) Service.—The summons and complaint in such an action shall be served as provided by the Federal Rules of Civil Procedure except that the delivery of the summons and complaint to the officer or agency as required by the rules may be made by certified mail beyond the territorial limits of the district in which the action is brought.

f) Civil Actions Against a Foreign State.—A civil action against a foreign state as defined in section 1603(a) of this title may be brought—

1) in any judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated;

2) in any judicial district in which the vessel or cargo of a foreign state is situated, if the claim is asserted under section 1605(b) of this title;
3) in any judicial district in which the agency or instrumentality is licensed to do business or is doing business, if the action is brought against an agency or instrumentality of a foreign state as defined in section 1603(b) of this title; or
4) in the United States District Court for the District of Columbia if the action is brought against a foreign state or political subdivision thereof.

g) Multiparty, Multiforum Litigation. —A civil action in which jurisdiction of the district court is based upon section 1369 of this title may be brought in any district in which any defendant resides or in which a substantial part of the accident giving rise to the action took place. 
b. Special Venue Statutes- apply to specific types of law suits. 
· Additional Venues- they usually provide venues in addition to those provided in §1391

· Exclusive Venues- some are exclusive in that they preclude reliance on the general venue statute.

XIV. TRANSFER OF VENUE. 
a. 28 U.S.C. §1404. Change of Venue Optimal Venue ( goal is easy, expeditious, inexpensive litigation)
a)  For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought or to any district or division to which all parties have consented.
· Have to start with a proper venue. 

· Can bring to a place where jurisdiction could have been brought.  Only have to be requested by one party. 

· Can transfer to a court that doesn’t have personal jurisdiction IF all parties consent so long as the venue is proper. ALL parties must consent.

b) Upon motion, consent or stipulation of all parties, any action, suit or proceeding of a civil nature or any motion or hearing thereof, may be transferred, in the discretion of the court, from the division in which pending to any other division in the same district. Transfer of proceedings in rem brought by or on behalf of the United States may be transferred under this section without the consent of the United States where all other parties request transfer.
· Is at court’s discretion. Goal is easy expeditious, inexpensive litigation. Courts consider:

· Private interest factors:

· Strong preference for the plaintiff’s choice of forum

· Ease of access to sources of proof

· The availability of compulsory process for unwilling witness

· Cost of obtaining attendance of willing witnesses

· Practical problems that make trial of a case easy, expeditious, and inexpensive.

· Public interest considerations:

· Congestion of court dockets

· Choice-of-law considerations

· The relationship of the community in which the respective courts and jurors are located to the occurrences that give rise to the litigation. 

c) A district court may order any civil action to be tried at any place within the division in which it is pending.

b. Van Dusen Rule. FOR DIVERSITY CASES ONLY: federal courts have to apply state law for the state where the case was initially filed to the controversy. The application of initial law travels with the transfer. 
· DOES NOT apply to federal question cases. 

· EXCEPTION for diversity cases where the venue is proper BUT personal jurisdiction is lacking, then the substantive law does not travel with the case. 

c. 28 U.S.C. §1406. Cure or Waiver of Defects.
a)  The district court of a district in which is filed a case laying venue in the wrong division or district shall dismiss, OR if it be in the interest of justice, transfer such case to any district or division in which it could have been brought.

- Venue is Improper. Applicable when venue is improper

- Transfer is Discretionary. Is at court’s discretion.

- 12(b)(3)- Must usually be brought up in a 12(b)(3) motion to dismiss for lack of venue. The court itself could bring up the issue but rarely does. 

- “Could have been brought”. Must satisfy venue and personal jurisdiction. 

- No Consent Exemption. No exception for consent as with §1404.

- “Interest of Justice”. Does not consider the private and public interest factors in §1404. It is not a convenience or optimal venue transfer, only look to best serve the interest of justice. 
- Generally, justice requires transfer, not dismissal. (expeditious resolution, avoid SoL issues)

- if impropriety of venue in the original court is clear, court will be more likely to dismiss despite potential adverse consequences to the P.
- Substantive Law. Unlike §1404, the substantive law for diversity cases does not follow the case in the event of a transfer. 
d. 28. U.S.C. §1407. Multidistrict Litigation. Permitted consolidation of pretrial matters given substantial factual overlap and overall complexity of issues presented (ex. 26,000 asbestos cases in 87 federal districts)

· Policy. to avoid duplicative and wasteful litigation. Transfer determination is made by the JPML.

e. Forum Selection Clauses. Can be permissive or exclusive. 

· Permissive Forum Selection Clauses. State a venue where a case COULD be filed. Discretionary. 

· Exclusive Forum Selection Clauses. State a venue where a case MUST be filed. Nondiscretionary. 

· Transfer. The presence of a forum selection clause does not make other forums improper. As such they cannot be dismissed from a different forum using a §12(b)(3) motion or §1406. 

· §1404. Case can be transferred under §1404. The presence of a forum selection clause weighs heavily when applying the private and public interest factors. It is given controlling weight in all but the most exceptional cases.
XV. FORUM NON CONVENIENS. A common law doctrine that permits a court to decline to exercise jurisdiction if the suit may be filed in a more convenient forum. DISCRETIONARY DISMISSAL.
a. Federal Courts Application.  May apply when more convenient forum is in a foreign country. To transfer to another state district, you would use 1404. 
b. State Courts Application. May apply when a more convenient forum is in a sister state or abroad. 

c. High Burden of Persuasion. Strong presumption in favor of the plaintiff’s choice of forum. 
· Exception for foreign P’s. The presumption is much less for a foreign P who IS NOT a resident, mainly because it is not reasonable to assume the forum is more convenient. 
d. Test Applied. 
1. Is there an adequate alternative forum? Burden on D to prove.
i. Forum must have some sort of remedy AND 

· Can be lesser of harder to establish.  

ii. The defendant must be subject to service of process there, and courts can exercise jurisdiction there. 

- Court usually make D promise not to object to personal jurisdiction or statute of limitations when granting dismissal. 

· Appearance to remove does not on its own waive objection to P.J. can still raise at first appearance at new court.

- Unfavorable Change in Law. Only given substantial weight when the alternative forum is so inadequate that it is no remedy at all. 
2. Weigh the private and public interest factors. Must be clearly in favor of transfer unless there is a lower presumption because P is a foreign non-resident. 
A. Private factors: evidence, witnesses, convenience of parties, relevant issues to parties. 
B. Public factors: Efficiency, congestion of courts, choice of law difficulties, interest of community (need for a jury), interest of court in resolving. 
e. Review is deferential. Assuming the D.C. used the right standard, the decision will not be reversed on appeal unless the court abused its discretion. Very liberal, reasonable minds can differ. 

f. Piper Aircraft Co. v. Reyno. Removed from federal court to foreign court b/c P’s were foreign non-citizens, there was already litigation in the foreign forum, most of the witnesses and evidence were in the foreign forum, American courts and community had no interest in resolving, would have to apply Scottish law, and didn’t want to encourage foreign P’s to sue here who may only have an interest in benefitting from our law. 

XVI. JOINDER OF CLAIMS. 
a. Definitions:
· Counterclaim: claim filed by D against P.
· Coparty: parties having the same status in a suit or in the same situation (both D’s or both P’s)

· Coparties become Opposing parties when they file cross-claims against each other as long as the crossclaims are substantive and don’t just serve to indemnify or for contribution. Rainbow Management Group v. Atlantis Submarines filed break of K against co-party, since RMG had to file answer, RMG became a D, relationship was adversarial, they are opponents. 

· Cross claims: claims against co-parties. 

· Third party claim: claims brought against an additional party brought into the case as a 3rd party D. 

b. Rule 18, Liberal Joinder of Claims. Grants permission to bring the claims. 

(a) In General. A party asserting a claim, counterclaim, crossclaim, or third-party claim may join, as independent or alternative claims, as many claims as it has against an opposing party.

· can bring any claim even if totally unrelated, can bring inconsistent claims, distinct claims, ANYTHING.

- Still have to est. either independent or supplemental jurisdiction and venue jurisdiction over claim. 

· Can still add the claims even if they do not meet the minimum amount in controversy.
(b) Joinder of Contingent Claims. A party may join two claims even though one of them is contingent on the disposition of the other; but the court may grant relief only in accordance with the parties’ relative substantive rights. In particular, a plaintiff may state a claim for money and a claim to set aside a conveyance that is fraudulent as to that plaintiff, without first obtaining a judgment for the money.
c. Rule 13, Counterclaim and Crossclaim. 
(a) Compulsory Counterclaim.
(1) In General. A pleading must state as a counterclaim any claim that—at the time of its service—the pleader has against an OPPOSING PARTY if the claim: (must file while litigation is pending or be barred forever, even if a default judgment, Rule comments do not allow to wiggle around rule.)
(A) arises out of the transaction or occurrence that is the subject matter of the opposing party's claim; AND

- like common nucleus of operative facts from supplemental jurisdiction (§1367)

· Factually related or overlapping? Promote efficiency? Neither party would be surprised? Common sense test. 

- this applies to all claims, counter-claims, crossclaims, third party claims, etc. If you have to file a pleading (and answer to the claim) then you have to raise your compulsory counterclaims to that counterclaim or lose right to bring it in the future (unless you file a motion to dismiss and don’t plead an answer.)

Never a venue problem, b/c P waives objections to venue by choosing that forum, venue was established by the P. 

· A compulsory counterclaim always satisfies supplemental jurisdiction b/c the test is identical or in some couts more expansive than the transaction test so either way supplemental jurisdiction is always satisfied. 
(B) does not require adding another party over whom the court cannot acquire jurisdiction.

(2) Exceptions. The pleader need not state the claim if:

(A) when the action was commenced, the claim was the subject of another pending action; OR

- don’t have to bring it if it is being addressed somewhere else. 
(B) the opposing party sued on its claim by attachment (pretty much only In Rem, Quasi in Rem) or other process that did not establish personal jurisdiction over the pleader on that claim, and the pleader does not assert any counterclaim under this rule.
· Law Offices of Jerris Leonard, P.C. v. Mideast Systems, Ltd. Malpractice claims were a compulsory counterclaim to the attorney’s suit for the legal fees owed for the same litigation. 

(b) Permissive Counterclaim. A pleading may state as a counterclaim against an OPPOSING PARTY any claim that is not compulsory.
- would be permissive because it is not transactionally related or because it is the subject of another suit. 

- Rule (b) means you can pretty much always file a counterclaim. Rule (a) tells you sometimes you HAVE to by a certain time or you will lose that right. 

· Issue is not whether you can file the claim. The issue then if do you have jurisdiction over it?
· Jurisdiction. Need an independent basis of jurisdiction (fed. Q or diversity)
· ALMOST NEVER SUPPLEMENTAL JURISDICTION B/C NOT TRANSACTIONALLY RELATED. 
· Minority Exception. The transaction test is narrower than the supplemental jurisdiction test so that there is a very narrow space of logical connection between the claim and the counterclaim that could satisfy supplemental jurisdiction.  
· ONLY TIME people look at whether the counterclaim is compulsory is when they failed to file it and are trying to file it later.
(c) Relief Sought in a Counterclaim. A counterclaim need not diminish or defeat the recovery sought by the opposing party. It may request relief that exceeds in amount or differs in kind from the relief sought by the opposing party.
(e) Counterclaim Maturing or Acquired After Pleading. The court may permit a party to file a supplemental pleading asserting a counterclaim that matured or was acquired by the party after serving an earlier pleading.

(g) Crossclaim Against a Coparty. A pleading MAY state as a crossclaim any claim by one party against a COPARTY if: ONLY FOR CLAIMS AGAINST CO-PARTIES
- the claim arises out of the transaction or occurrence that is the subject matter of the original action or of a counterclaim, or 
- if the claim relates to any property that is the subject matter of the original action. 
- The crossclaim may include a claim that the coparty is or may be liable to the crossclaimant for all or part of a claim asserted in the action against the crossclaimant.
d. OVERVIEW.  Order of Operations, Counterclaims. 
· Are you properly in federal court?
· Is there a rule that lets you file the counter claim? (rule 13, don’t really need 18 but its there)
· Is there jurisdiction under §§§ 1131, 1332, or 1367?
· If yes, then you’re good.

· If no, then can’t bring it.
XVII. JOINDER OF PARTIES. 
· GENERAL STEPS FOR RESOLVING:
1)  Is there a claim with an independent basis of jurisdiction (IBJ)?

· If diversity jurisdiction: is there diversity? Is the amount in controversy satisfied?

2) Is there a rule allowing the party to join?

3) Is there an IBJ for the joining party’s claim?

· If yes, then done there, can join. 

4)  If no, then is there supplemental jurisdiction under 1367(a)?

· Is there original jurisdiction?

· Is there a common nucleus of operative facts?

· If no to either question, cannot join. 

5) If Yes, is the supplemental jurisdiction based of diversity jurisdiction?

· If no, then you are done, can join. 
6)  If yes, then 1367(b) applies. 

· Is the claim being brought by a P or someone proposed to be a P under 19 or 24? (still technically a P even if defending a counterclaim)
· If yes, is P claiming against someone brought in by rule 14, 19, 20, or 24?

i. If Yes, §1367 (b) is triggered. 

ii. If No, then not triggered, don’t even ask, doesn’t matter if there are jurisdictional issues. 

7)  If §1367(b) is triggered is there any issue with the jurisdictional requirements of §1332?

· Issues with diversity? Can’t join claim. 

· COMPLETE DIVERSITY IS A REQUIREMENT FOR ALL CLAIMS REGARDLESS OF IF THEY SATISFY 1367(b) IT IS A DO OT PASS GO, MUST BE DIVERSE FROM THE BEGINNING. 
i. Complete Diversity means that NO P can be from the same state as any LITERAL D. 

1. Does not include third party D’s or other parties who are not literal D’s
· Issues with the amount in controversy? Can’t join claim. 
a. F.R.C.P. Rule 13(h). Joining Additional Parties. Rules 19 and 20 govern the addition of a person as a party to a counterclaim or crossclaim.
· Puts a counterclaimant/crossclaimant in the same position as an original P for purposes of rule 20. 

· Can join parties onto that counterclaim if your claim against that additional party arises out of the same transaction or occurrences as your counter claim or cross claim. 

· Not an indemnification, you are essentially saying that they are the at-fault party. 

· Must have a counterclaim against P to use this rule. 
b. F.R.C.P Rule 20. PERMISSIVE JOINDER OF PARTIES.
 (a) Persons Who May Join or Be Joined.

(1) Plaintiffs. Persons may join in one action as plaintiffs if:

(A) they assert any right to relief jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences; and

(B) any question of law or fact common to all plaintiffs will arise in the action.

(2) Defendants. Persons—as well as a vessel, cargo, or other property subject to admiralty process in rem—may be joined in one action as defendants if:

(A) any right to relief is asserted against them jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences; and

(B) any question of law or fact common to all defendants will arise in the action.

(3) Extent of Relief. Neither a plaintiff nor a defendant need be interested in obtaining or defending against all the relief demanded. The court may grant judgment to one or more plaintiffs according to their rights, and against one or more defendants according to their liabilities.
(b) Protective Measures. The court may issue orders—including an order for separate trials—to protect a party against embarrassment, delay, expense, or other prejudice that arises from including a person against whom the party asserts no claim and who asserts no claim against the party.
c. F.R.C.P. Rule 14. Third Party Practice.
A.  When a Defending Party May Bring in a Third Party.

- Defending party is anyone who is responding to a claim. 

- D who brings in a 3rd party becomes a third party plaintiff

(1) Timing of the Summons and Complaint. A defending party may, as third-party plaintiff, serve a summons and complaint on a nonparty who is or may be liable to it for all or part of the claim against it. But the third-party plaintiff must, by motion, obtain the court's leave if it files the third-party complaint more than 14 days after serving its original answer.

- can only bring against someone who is not a party, can’t bring a claim against someone who is already a party

- Only Impleader claims allowed: To indemnify or for contribution, because of special relationship between the parties. Wallkill 5 Assoc. II v. Tectonic Engineering (accusing someone else and denying liability for oneself is not a claim for indemnification or contribution).
- If D is found guilty, then third party defendant by contract or operation of law is obligated to pay all or part of that claim. They are their insurer. 

- could be the result of a contract, or that they are jointly liable. 


- Must ask for permission immediately or within 14 days of serving original answer. 



- SHOULD REALLY ASK COURTS PERMISSION EVEN BEFORE 14 days.

(2) Third-Party Defendant's Claims and Defenses. The person served with the summons and third-party complaint—the “third-party defendant”:

a. must assert any defense against the third-party plaintiff's claim under Rule 12;

· Any motions to make against third party P, 3d party D must claim them. 

b. must assert any counterclaim against the third-party plaintiff under Rule 13a, and may assert any counterclaim against the third-party plaintiff under Rule 13(b) or any crossclaim against another third-party defendant under Rule 13(g);

· must assert any compulsory claims, and may assert permissive counter claims, any crossclaims against 3d party P 

· may also assert cross claims against another 3d party defendant

c. may assert against the plaintiff any defense that the third-party plaintiff has to the plaintiff's claim; and

· may assert defenses against P that the third party P who brought them in has to the P’s claim
d. may also assert against the plaintiff any claim arising out of the transaction or occurrence that is the subject matter of the plaintiff's claim against the third-party plaintiff.

· 3d party D may assert against the P any transactionally related claim

· Once have a 14 claim can add additional independent or unrelated claims under 18 (a). Still need jurisdiction though. 

(3) Plaintiff's Claims Against a Third-Party Defendant. The plaintiff may assert against the third-party defendant any claim arising out of the transaction or occurrence that is the subject matter of the plaintiff's claim against the third-party plaintiff. The third-party defendant must then assert any defense under Rule 12 and any counterclaim under Rule 13(a), and may assert any counterclaim under Rule 13(b) or any crossclaim under Rule 13(g).

(4) Motion to Strike, Sever, or Try Separately. Any party may move to strike the third-party claim, to sever it, or to try it separately.

(5) Third-Party Defendant's Claim Against a Nonparty. A third-party defendant may proceed under this rule against a nonparty who is or may be liable to the third-party defendant for all or part of any claim against it.

· Third party D can start it all over again by bringing in a third party D. 

(6) Third-Party Complaint In Rem. If it is within the admiralty or maritime jurisdiction, a third-party complaint may be in rem. In that event, a reference in this rule to the “summons” includes the warrant of arrest, and a reference to the defendant or third-party plaintiff includes, when appropriate, a person who asserts a right under Supplemental Rule C(6)(a)(i) in the property arrested.

(b) When a Plaintiff May Bring in a Third Party. When a claim is asserted against a plaintiff, the plaintiff may bring in a third party if this rule would allow a defendant to do so.

-  all the same rules apply as when a D brings in a third party. 

(c) Admiralty or Maritime Claim.
(1) Scope of Impleader. If a plaintiff asserts an admiralty or maritime claim under Rule 9(h), the defendant or a person who asserts a right under Supplemental Rule C(6)(a)(i) may, as a third-party plaintiff, bring in a third-party defendant who may be wholly or partly liable—either to the plaintiff or to the third-party plaintiff— for remedy over, contribution, or otherwise on account of the same transaction, occurrence, or series of transactions or occurrences.

(2) Defending Against a Demand for Judgment for the Plaintiff. The third-party plaintiff may demand judgment in the plaintiff's favor against the third-party defendant. In that event, the third-party defendant must defend under Rule 12 against the plaintiff's claim as well as the third-party plaintiff's claim; and the action proceeds as if the plaintiff had sued both the third-party defendant and the third-party plaintiff.
d. F.R.C.P Rule 24. Intervention. can join in the suit in any capacity as a D or P or a third party D or P, allows a stranger to the case to enter into the case.

(a) Intervention of Right. On timely motion, the court must permit anyone to intervene who:

(1) is given an unconditional right to intervene by a federal statute; or

(2) claims an interest relating to the property or transaction that is the subject of the action, and is so situated that disposing of the action may as a practical matter impair or impede the movant's ability to protect its interest, unless existing parties adequately represent that interest.

- No discretion, court must permit.

- Motion must be timely

- Timeliness is determined by looking at the speed with which the intervenor acted when it became aware that its interests would no longer be protected by the original parties. Policy is to protect against prejudice not to punish. Factors are:

1. length of time intervenor actually knew or should have known

2. extent of the prejudice that the existing parties might suffer

3. extent of the prejudice that the intervening party would suffer if denied.

4. existence of unusual circumstances militating in one way or another. 

- For (2) need:


1) intervenors interest- expansive, particularly where it is important that a diversity of viewpoints be represented. Does the intervenor have an interest?


2) Practical Impairment- look at impact on the intervenors interest. 


3) Existing parties are not adequately representing that interest. 



- majority: burden is on intervenor to prove



- minority: burden is on objector to intervenor to prove. 



- potential chance of settling or of not filing an appeal is not enough.




- There is always a possibility.




- Actually failing to file an appeal would be enough. 

(b) Permissive Intervention.

(1) In General, on timely motion, the court may permit anyone to intervene who:

- IS DISCRETIONARY

- “court must consider whether the intervention will unduly delay or prejudice the adjudication of the original parties’ rights.”



- Courts also consider:

· Whether existing parties adequately represent an applicant’s interests

· Whether the applicant’s input as a party would significantly help with the factual or legal issues. 

· Applicant raises other issues that might unduly complicate the case 

- Motion must be timely

- Timeliness is determined by looking at the speed with which the intervenor acted when it became aware that its interests would no longer be protected by the original parties. Factors are:

1. length of time intervenor actually knew or should have known

2. extent of the prejudice that the existing parties might suffer

3. extent of the prejudice that the intervening party would suffer if denied.

4. existence of unusual circumstances militating in one way or another. 

(A) is given a conditional right to intervene by a federal statute; or

(B) has a claim or defense that shares with the main action a common question of law or fact.

·  Must have a common Q of law or fact.
(2) By a Government Officer or Agency. On timely motion, the court may permit a federal or state governmental officer or agency to intervene if a party's claim or defense is based on:

(A) a statute or executive order administered by the officer or agency; or

(B) any regulation, order, requirement, or agreement issued or made under the statute or executive order.

(3) Delay or Prejudice. In exercising its discretion, the court must consider whether the intervention will unduly delay or prejudice the adjudication of the original parties’ rights. 
(b) Notice and Pleading Required. A motion to intervene must be served on the parties as provided in Rule 5. The motion must state the grounds for intervention and be accompanied by a pleading that sets out the claim or defense for which intervention is sought.

· Intervenor must file a motion stating the grounds for intervention accompanied by their proposed pleading. 

Note: EVEN IF all requirements are met, court can limit the intervention to one particular aspect of the case. 
· Intervention and Diversity. Intervention destroys diversity if the intervening party is indispensable.

· Indispensable if:

1)
Complete diversity would have been destroyed if they had joined as an OG party to the suit AND

2)
Fairness and justice the case cannot proceed in that parties’ absence. 

(is the party absolutely required (absence would cause an irremediable harm) to have been joined as an original party and if they would have been an original party it would have destroyed jurisdiction over the case had that party been so joined.)

- Ought to have been brought in

- Can’t be brought in because it would destroy jurisdiction

- But we need them to resolve the case. (absence would cause an irremediable harm)

- Reconceive the case as it should have been filed, if it was filed that way and violates complete diversity, then no jurisdiction. If not indispensable, then not a problem.
· Non-diversity of intervenor who is a non-indispensable party is not inconsistent with 1332 and thus is not a violation of 1367(b) applying 1332 (judge made rule, it was fine under 1332 before 1367 so it’s still fine).

· Mattel, Inc. v. Bryant. D worked for P, D used similar drawing at new job with MGA to make Bratz dolls. MGA intervenes as a D. Since MGA is not indispensable (no risk to MGA if case is decided without them, they are not bound, P doesn’t need MGA to resolve), it doesn’t matter that they are not diverse from P. 

e. INTERPLEADER. A joinder device. You file an action in interpleader naming all defendants and deposit the property with the court and then leave the claimants to litigate amongst themselves.
·  Multiple Parties. Two or more person each claim they are entitled to the same property or “stake.

· Claims Exceed Stake. Claims combined exceed the value of the stake
· Purpose: Avoid potentially defending multiple suit and risk of being liable to more than one claimant. 
· Stakeholder= person holding the property
· If stakeholder concedes the property to someone:
· Deposits stake with the court and drops out of the suit, leaving the claimants to litigate among themselves. 
· If stakeholder does not concede that it owes the property:
· Court decides if the stakeholder owes anyone.
· If it does, then the court dismisses the stakeholder from the suit and proceeds with the competing claimants. 
· How to File. Can file an action in interpleader or if being sued can join in interpleader. Two ways to go about it, §1335/1397/2361 or FRCP 22. 
· STATUTORY INTERPLEADER
· 28 U.S.C. 1335 (Subject Matter Jurisdiction) (STATUTORY INTERPLEADER)
a. The district courts shall have original jurisdiction of any civil action of interpleader or in the nature of interpleader ( meaning the stakeholder is also a P) filed by any person, firm, or corporation, association, or society having in his or its custody or possession money or property of the value of $500 or more, or having issued a note, bond, certificate, policy of insurance, or other instrument of value or amount of $500 or more, or providing for the delivery or payment or the loan of money or property of such amount or value, or being under any obligation written or unwritten to the amount of $500 or more, if

· Needs to be an action of interpleader or in the nature of interpleader

· Nature of interpleader: would be where the stake holder is also a claimant. 

· Some kind of property, interest, obligation of at least $500 or more. 

1) Two or more adverse claimants, of diverse citizenship (only requires vertical diversity) as defined in subsection (a) or (d) of section 1332 of this title, are claiming or may claim to be entitled to such money or property, or to any one or more of the benefits arising by virtue of any note, bond, certificate, policy or other instrument, or arising by virtue of any such obligation; and if (need both sections 1) and 2))
· Vertical diversity= requires diversity between any two or more claimants. Is a minimal requirement

· Foreigners are aliens, from the state of alien and so a suit between two foreigners is not diverse because they are both aliens even if from different countries. 

· Must both be claiming that they are entitled to the property. 

2) the plaintiff has deposited such money or property or has paid the amount of or the loan or other value of such instrument or the amount due under such obligation into the registry of the court, there to abide the judgment of the court, or has given bond payable to the clerk of the court in such amount and with such surety as the court or judge may deem proper, conditioned upon the compliance by the plaintiff with the future order or judgment of the court with respect to the subject matter of the controversy.

· File an action in interpleader and deposit the property, money, or bond with the court and then step out.

b. Such an action may be entertained although the titles or claims of the conflicting claimants do not have a common origin, or are not identical, but are adverse to and independent of one another.

· Don’t require a common origin, don’t need to be identical

· Just need to be adverse and independent of one another. 
· 28 U.S.C. 1397 (Venue). Any civil action of interpleader or in the nature of interpleader under section 1335 of this title may be brought in the judicial district in which one or more of the claimants reside.
· Can still use §1391, but this statute makes it way easier. Very generous. 
· 28 U.S.C. 2361 (Personal Jurisdiction). In any civil action of interpleader or in the nature of interpleader under section 1335 of this title, a district court may issue its process for all claimants (court can serve anyway, national service of process) and enter its order restraining them from instituting or prosecuting any proceeding in any State or United States court affecting the property, instrument or obligation involved in the interpleader action until further order of the court (can enjoin other proceedings). Such process and order shall be returnable at such time as the court or judge thereof directs, and shall be addressed to and served by the United States marshals for the respective districts where the claimants reside or may be found. 

Such district court shall hear and determine the case, and may discharge the plaintiff from further liability, make the injunction permanent, and make all appropriate orders to enforce its judgment.

· Allows nationwide service of process. Gives personal jurisdiction in any district. 

· Is a statutory basis for personal jurisdiction as allowed for in Rule 4(k)(1)(C)

· Can enjoin other proceedings.

· RULE INTERPLEADER
· FRCP 22 (RULE INTERPLEADER)
a. Grounds.

1) By a Plaintiff. Persons with claims that may expose a plaintiff to double or multiple liability may be joined as defendants and required to interplead. Joinder for interpleader is proper even though:

A. the claims of the several claimants, or the titles on which their claims depend, lack a common origin or are adverse and independent rather than identical; or

B. the plaintiff denies liability in whole or in part to any or all of the claimants.

2) By a Defendant. A defendant exposed to similar liability may seek interpleader through a crossclaim or counterclaim.

b. Relation to Other Rules and Statutes. This rule supplements—and does not limit—the joinder of parties allowed by Rule 20. The remedy this rule provides is in addition to—and does not supersede or limit—the remedy provided by 28 U.S.C. §§1335, 1397, and 2361. An action under those statutes must be conducted under these rules.

· Unlike §1335 that is its own source of jurisdiction, Rule 22 still relies on another jurisdictional statute for IBJ. 

· Ex. Rule 22 need 1332, diversity, AIC, 1391 for venue, 4(k)(1)(a) borrow state long arm statute for personal juris. 
· Indianapolis Colts v. Mayor and City Council of Baltimore. C claims obligations under lease with CIB conflict with B’s attempts to acquire team through eminent domain. Court found no adverse claims or fear of double liability. CIB has an interest in the lease of the stadium and B has an interest in the ownership of the team. The stake is different. CIB is not fighting over ownership; B is not fighting over a lease. While conceptually it’s the same problem, factually looking at the property, it is not the same stake.
f. F.R.C.P. Rule 19. Required Joinder of Parties. 
(a) Persons Required to Be Joined if Feasible.

1) Required Party. A person who is subject to service of process (personal jurisdiction and service) and whose joinder will not deprive the court of subject-matter jurisdiction must be joined as a party if:

A. in that person's absence, the court cannot accord complete relief among existing parties; or (needed for complete relief for the existing parties)
· usually only when looking for some sort of injunctive relief and the absent party would also need to be enjoined for real relief. 

B. that person claims an interest relating to the subject of the action and is so situated that disposing of the action in the person's absence may:

i. as a practical matter impair or impede the person's ability to protect the interest; or (interest might be harmed in their absence)
ii. leave an existing party subject to a substantial risk (as opposed to merely conjectural or hypothetical) of incurring double, multiple, or otherwise inconsistent obligations because of the interest.

· Inconsistent obligations: a party can’t comply with the order of one court without breaching another court’s order concerning the same incident. Physically impossible to do both. 

· Different from inconsistent adjudications

· Ex. Two people with same name. One sues telephone book to take the other one out. If they get a court order telling them to take one of their names out the other could sue to get it put back in and then the orders would be physically conflicting. 

· Double obligation: must have two suits that have the same consequences and different measures of damages. Pay out on exact same liability twice.

· When there are separate suits with different consequences and different measure of damages there is no double obligation.  

· Ex. 100k auto policy, 4 claims for 75k for the same accident. Would be potential double obligation

2) Joinder by Court Order. If a person has not been joined as required, the court must order that the person be made a party. A person who refuses to join as a plaintiff may be made either a defendant or, in a proper case, an involuntary plaintiff.

3) Venue. If a joined party objects to venue and the joinder would make venue improper, the court must dismiss that party.

- First, is this a party who ought to be brought in?


- Do you have PJ over them, and do they not destroy SMJ?

- If yes, is it feasible?


- Feasible if they have personal jurisdiction, they don’t destroy SMJ, and they don’t properly object to venue. 

(b) When Joinder Is Not Feasible. If a person who is required to be joined if feasible cannot be joined, the court must determine whether, in equity and good conscience, the action should proceed among the existing parties or should be dismissed. The factors for the court to consider include:

1) the extent to which a judgment rendered in the person's absence might prejudice that person or the existing parties;

2) the extent to which any prejudice could be lessened or avoided by:

A. protective provisions in the judgment;

B. shaping the relief; or

C. other measures;

-If no prejudice identified or identifiable, subsection does not come into play. 

- Can withhold judgment, can enter a judgment that would eliminate the potential prejudice, granting a remedy other than the one sought by the P, invite absent party to intervene, or instruct D to use another joinder device to add party.

3) whether a judgment rendered in the person's absence would be adequate; and

4) whether the plaintiff would have an adequate remedy if the action were dismissed for nonjoinder.

- If not feasible, try to see if we can proceed in their absence. 

(c) Pleading the Reasons for Nonjoinder. When asserting a claim for relief, a party must state:

1) the name, if known, of any person who is required to be joined if feasible but is not joined; and

2) the reasons for not joining that person.

(d) Exception for Class Actions. This rule is subject to Rule 23.

Rule 19 is brought by:

· Rarely by the court

· Brought up by a 12(b)(7) motion to dismiss. 

· First determine if they ought to bring them in. 

· Bring them in and then the party can object or can decide not feasible. 

· RARELY IF EVER BROUGHT AFTER TRIAL

· Almost always required to be brought before trial ends. 
XVIII. SUMMARY JUDGMENT.
a. Summary Judgment v. 12(b)(6). Summary judgment looks at the evidentiary sufficiency where 12(b)(6) looks at the legal sufficiency. 
· Way to dispose of a case that shouldn’t go to trial because no jury should be able to find for the other party.
b. FRCP 56 Summary Judgment 
(a) Motion for Summary Judgment or Partial Summary Judgment. A party may move for summary judgment, identifying each claim or defense — or the part of each claim or defense — on which summary judgment is sought. The court shall (now MAY, allowing judicial exceptions) grant summary judgment if the movant shows that there is no genuine dispute (where reasonable minds could differ) as to any material fact (a fact that the case may hinge on) and the movant is entitled to judgment as a matter of law. The court should state on the record the reasons for granting or denying the motion.

- can have a summary judgment for some but not all of the claims. 

(b) Time to File a Motion. Unless a different time is set by local rule or the court orders otherwise, a party may file a motion for summary judgment at any time until 30 days after the close of all discovery.

- Can file at any time, usually after discovery. 

- Court usually sets up a schedule and you will follow that schedule. It’s up to the court to decide. If they don’t say anything, then it’s up to you. 

(c) Procedures.
(1) Supporting Factual Positions. A party asserting that a fact cannot be or is genuinely disputed must support the assertion by:

(A) citing to particular parts of materials in the record, including depositions, documents, electronically stored information, affidavits or declarations, stipulations (including those made for purposes of the motion only), admissions, interrogatory answers, or other materials; or

-What you need to provide to as proof/evidence that there is a genuine issue

(B) showing that the materials cited do not establish the absence or presence of a genuine dispute, or that an adverse party cannot produce admissible evidence (relevant and not heresay) to support the fact.

- show that the other party did not produce evidence that there is a genuine issue or the evidence is not admissible. 

(2) Objection That a Fact Is Not Supported by Admissible Evidence. A party may object that the material cited to support or dispute a fact cannot be presented in a form that would be admissible in evidence.

- If responding, then show that they did not prove there is no genuine dispute, or that they can’t produce the evidence (not admissible, can’t produce the witness etc.)

(3) Materials Not Cited. The court need consider only the cited materials, but it may consider other materials in the record.

(4) Affidavits or Declarations. An affidavit or declaration used to support or oppose a motion must be made on personal knowledge, set out facts that would be admissible in evidence, and show that the affiant or declarant is competent to testify on the matters stated.

(d) When Facts Are Unavailable to the Nonmovant. If a nonmovant shows by affidavit or declaration that, for specified reasons, it cannot present facts essential to justify its opposition, the court may:

(1) defer considering the motion or deny it;

(2) allow time to obtain affidavits or declarations or to take discovery; or

(3) issue any other appropriate order.

(e) Failing to Properly Support or Address a Fact. If a party fails to properly support an assertion of fact or fails to properly address another party’s assertion of fact as required by Rule 56(c), the court may:

(1) give an opportunity to properly support or address the fact;

(2) consider the fact undisputed for purposes of the motion;

(3) grant summary judgment if the motion and supporting materials — including the facts considered undisputed — show that the movant is entitled to it; or

(4) issue any other appropriate order.

(f) Judgment Independent of the Motion. After giving notice and a reasonable time to respond, the court may:

(1) grant summary judgment for a nonmovant;

(2) grant the motion on grounds not raised by a party; or

(3) consider summary judgment on its own after identifying for the parties material facts that may not be genuinely in dispute. (court raises on itself that there is no genuine issue in dispute)

(g) Failing to Grant All the Requested Relief. If the court does not grant all the relief requested by the motion, it may enter an order stating any material fact — including an item of damages or other relief — that is not genuinely in dispute and treating the fact as established in the case.

- doesn’t have to grant all the relief requested.
(h) Affidavit or Declaration Submitted in Bad Faith. If satisfied that an affidavit or declaration under this rule is submitted in bad faith or solely for delay, the court — after notice and a reasonable time to respond — may order the submitting party to pay the other party the reasonable expenses, including attorney’s fees, it incurred as a result. An offending party or attorney may also be held in contempt or subjected to other appropriate sanctions.

c. Burden of proof (evidentiary quantum descending):

1. Beyond a reasonable doubt- criminal

2. Clear and convincing- sometimes heightened civil standard

3. Preponderance- usual civil standard

4. Substantial evidence- admin proceeding

d. Burden of Persuasion: who has the burden of showing they meet the burden of proof.

· P has the burden of proof (persuasion) for their claims. 
· D has the burden of proof (persuasion) for their affirmative defenses and counterclaims they make.
e. Burden of Production: Party filing for summary judgment has the burden of production.

· If a Plaintiff, need to produce enough evidence on each element of the claim such that if undisputed no reasonable jury could rule against me. 

· Burden then shifts to D to refute.

· If a Defendant only need to produce enough evidence on any one required element that if undisputed would require a reasonable jury to find in their favor. 

· If they meet their burden of production, then the burden shift to the P to prove that contrary to D’s production it is a genuine issue of material fact and if they meet that burden of production then the summary judgment is not granted. 
f. Order of Operations. Summary Judgment. 
1) What are the elements of the claim?

2) If P Have to produce evidence showing a genuine issue of material fact. 

· If D have to produce a showing that there is no genuine issue of material fact with one of more element. There are two ways a D can meet the burden of production.

· Absence= showing that P lacks evidence

· Negates= D has evidence that would make a jury rule in their favor in the absence of a response from P. 
· Could a reasonable juror rule in your favor? Must be a reasonable juror operating under the quantum of proof required to establish the element. No pint in going to trial if it meets the lesser regular standard but not the more rigorous standard that will be applied at trial. Anderson v. Liberty Lobby, Inc. Required evidence of malice. P did not provide. 

XIX. JUDGMENT AS A MATTER OF LAW
a. F.R.C.P Rule 50. Judgment as a Matter of Law in a Jury Trial; Related Motion for a New Trial; Conditional Ruling
(a) Judgment as a Matter of Law.

(1) In General. If a party has been fully heard on an issue during a jury trial and the court finds that a reasonable jury would not have a legally sufficient evidentiary basis to find for the party on that issue, the court may:

(A) resolve the issue against the party; and

(B) grant a motion for judgment as a matter of law against the party on a claim or defense that, under the controlling law, can be maintained or defeated only with a favorable finding on that issue.

(2) Motion. A motion for judgment as a matter of law may be made at any time before the case is submitted to the jury. The motion must specify the judgment sought and the law and facts that entitle the movant to the judgment.

(b) Renewing (have to file a motion for judgment as a matter of law before the jury trial, then it is renewed) the Motion After Trial; Alternative Motion for a New Trial. 

If the court does not grant a motion for judgment as a matter of law made under Rule 50(a), the court is considered to have submitted the action to the jury subject to the court's later deciding the legal questions raised by the motion. No later than 28 days after the entry of judgment—or if the motion addresses a jury issue not decided by a verdict, no later than 28 days after the jury was discharged—the movant may file a renewed motion for judgment as a matter of law and may include an alternative or joint request for a new trial under Rule 59. In ruling on the renewed motion, the court may:

(1) allow judgment on the verdict, if the jury returned a verdict;

(2) order a new trial; or

(3) direct the entry of judgment as a matter of law.

(c) Granting the Renewed Motion; Conditional Ruling on a Motion for a New Trial.

(1) In General. If the court grants a renewed motion for judgment as a matter of law, it must also conditionally rule on any motion for a new trial by determining whether a new trial should be granted if the judgment is later vacated or reversed. The court must state the grounds for conditionally granting or denying the motion for a new trial.

(2) Effect of a Conditional Ruling. Conditionally granting the motion for a new trial does not affect the judgment's finality; if the judgment is reversed, the new trial must proceed unless the appellate court orders otherwise. If the motion for a new trial is conditionally denied, the appellee may assert error in that denial; if the judgment is reversed, the case must proceed as the appellate court orders.

(d) Time for a Losing Party's New-Trial Motion. Any motion for a new trial under Rule 59 by a party against whom judgment as a matter of law is rendered must be filed no later than 28 days after the entry of the judgment.

(e) Denying the Motion for Judgment as a Matter of Law; Reversal on Appeal. If the court denies the motion for judgment as a matter of law, the prevailing party may, as appellee, assert grounds entitling it to a new trial should the appellate court conclude that the trial court erred in denying the motion. If the appellate court reverses the judgment, it may order a new trial, direct the trial court to determine whether a new trial should be granted, or direct the entry of judgment.

b. Must present evidence of a legally sufficient amount of evidence from which it could reasonably derive its verdict. 

· Must be substantial as opposed to a mere scintilla. 

· Same “no reasonable juror” standard in the context of summary judgment.

· Court cannot weight the evidence or asses witness credibility

· Court must also draw all reasonable inferences from the evidence in favor of the non-moving party. 

c. Honaker v. Smith. H believes S burned his house down acting in an official capacity. Court finds for D as a matter of law. No evidence that S was acting under color of law to set the fire if he even set the fire. No evidence that S more probably than not failed to properly extinguish the fire, lots of testimony that is uncontroverted that they tried their hardest. IIED maybe, there is some testimony. 
XX. F.R.C.P Rule 59. NEW TRIAL; ALTERING OR AMENDING A JUDGMENT
(a) In General.
(1) Grounds for New Trial. The court may, on motion, grant a new trial on all or some of the issues—and to any party—as follows:

(A) after a jury trial, for any reason for which a new trial has heretofore been granted in an action at law in federal court; or

(B) after a nonjury trial, for any reason for which a rehearing has heretofore been granted in a suit in equity in federal court.

(2) Further Action After a Nonjury Trial. After a nonjury trial, the court may, on motion for a new trial, open the judgment if one has been entered, take additional testimony, amend findings of fact and conclusions of law or make new ones, and direct the entry of a new judgment.

- only granted to address prejudicial errors. 

(b) Time to File a Motion for a New Trial. A motion for a new trial must be filed no later than 28 days after the entry of judgment.

- no exceptions to time limit.

(c) Time to Serve Affidavits. When a motion for a new trial is based on affidavits, they must be filed with the motion. The opposing party has 14 days after being served to file opposing affidavits. The court may permit reply affidavits.

(d) New Trial on the Court's Initiative or for Reasons Not in the Motion. No later than 28 days after the entry of judgment, the court, on its own, may order a new trial for any reason that would justify granting one on a party's motion. After giving the parties notice and an opportunity to be heard, the court may grant a timely motion for a new trial for a reason not stated in the motion. In either event, the court must specify the reasons in its order.

(e) Motion to Alter or Amend a Judgment. A motion to alter or amend a judgment must be filed no later than 28 days after the entry of the judgment.

a. Motion for New Trial v. Judgment as a Matter of Law. Rule is different from a post-verdict motion for judgment as a matter of law in two ways:

1. You are asking for a whole new trial and not a judgment 

2. It is a more flexible standard for a new trial than the “no reasonable juror” standard applicable to judgments as a matter of law. 
b. Filing Rule 50 & 59 Motions Together. If they are filed together and the judge grants or rejects the rule 50 motion, he is still required to issue a tentative ruling on the rule 59 motion in case there is an appeal later. 
c. Grounds for New Trial, generally: Typical grounds for a new trial include: (have to actually be harmful, can’t be trivial or incidental)
· errors in jury selection process- have to actually be harmful, can’t be trivial or incidental
· errors in evidentiary rulings- “”
· errors in jury instructions- “”
· verdicts contrary to the weight of evidence- different from motion for judgment in that the judge is actually weighing the evidence. 
· excessive or inadequate verdicts
· Remittitur- court can condition refusal to grant a new trial on the verdict winner’s acceptance of a reduction in the verdict. 
a. Excessiveness: shocking the judicial conscience. 
b. Determination: court weighs the evidence and makes an independent determination of excessiveness. 
i. Abuse of discretion review on appeal
ii. For punitive damages, the review is de novo.
· Additur- not enough damages, court can grant the motion or condition is denial on the D’s acceptance of a larger verdict for P. 
a. Generally, not permitted in federal court unless there was an error in verdict calculation that involves a mistake of law. 

· misconduct of judges, jury, attorneys, parties or witnesses
· newly discovered evidence (must be still be presented within 28 days of the judgment)
d. Application. Tesser v. Board of Education. 
· Has to be some error that infected the trial in a prejudicial way. 
· Can weigh the evidence. 
· Usually does not weigh the credibility of witnesses, but CAN if he wants
· Don’t need to draw inferences in favor of the non-moving party. 
· Sufficiency of the evidence: there is a significant amount of evidence that if believed as true supports the jury’s verdict. 
a. Would have to find that it pretty strongly should have gone the other way. Very rare.
i. Almost to the standard of no reasonable jury could have found for them.
· Adequacy of trial deliberations: only deliberated 2 hours, still that’s enough, jury is not required to deliberate for any set length of time. Not unreasonable, juries are presumed reasonable. 
· Also very rare, even 20 minutes is enough sometimes
XXI. CLAIM PRECLUSION. Claim preclusion bars a complainant from bringing a whole claim. 

a. Claim preclusion is an affirmative defense.
· Merged: if claimant party prevailed in the initial proceeding the following same claims will be considered merged in that judgment
· Barred: if claimant party loses in first proceeding further assertions of the claims are barred.
· Failure to raise the defense in a timely manner, by pretrial motion or in the answer, constitutes a waiver. 
· Policy behind claim preclusion: finality of judgment, and conservation of judicial resources (efficiency)
· Balanced with fairness of legal rights 
· Application of Law. The second court MUST apply the issue preclusion law of the jurisdiction of the first court. 

b. Three Requirements
1. Same Claim. Claim in the second proceeding must be the same claim or cause of action as that resolved in the first proceeding
a. Same Claim. Definitions.
i. Primary rights theory: claims are divided by the primary right at the heart of the controversy. A claim is asserting a primary right. CALIFORNIA is the only jurisdiction still applies this theory. 
· Separate suits for distinct primary rights are okay

· Separate suits for same primary rights are not okay

· Ex of primary rights: right to enter into and enforce K’s, right to be free from personal injury, and yet another to be free from injuries to personal property, etc. 

· can be inefficient in allowing issues that should be litigated together to be litigated separately. 

ii. Transactional Test (MAJORITY): claims are the same if they involve the same transaction or transactions and involve the same group of operating facts giving rise to the cause of action. 

· Very efficient, not necessarily very fair. 

· Courts can very largely on what is w/in or w/o the transactional sphere. 

iii. Rest. Transaction Test (MAJORITY of MAJORITY). Addresses the unfairness of the straight transactional test by taking out the unpredictability of the formula by limiting the factors that can be considered.
1. When a valid and final judgment rendered in an action extinguishes the P’s claim pursuant to the rules of merger or bar, the claim extinguished includes all the rights of the P to remedies against the D with respect to all or any part of the transactions, out of which the action arose. 

2. What factual grouping constitutes a “transaction,” and what groupings constitute a “series,” are to be determined pragmatically, giving weight to such considerations as whether the facts are related in time, space, origin, or motivation (logically related), whether they form a convenient trial unit (logical efficiency), and whether their treatment as a unit conforms to the parties’ expectation or business understanding or usage (fairness consideration).
· Porn v. National Grange Mutual Insurance Co. Breach of K and breach of good faith claims are the same. Different legal theories may weigh the facts differently but different theories do not create multiple transactions. Still the same transaction. Same occurrences, same basic wrong, similar facts, same witnesses, proof, testimony and exhibits will be repeated. Prejudice could have been avoided by bifurcating case. Can’t make exceptions unless there is unusual hardship. 
iv. Same Evidence Test (only one or two states follow): is the same claim if the evidence to prove each claim is identical. If not, then they are not. 
2. Final, Valid, on the Merits. The judgment in the first proceeding must have been final, valid and on the merits; and
a. FINALITY: 

i. Federal finality: Federal courts: when the judgment is entered in the docket
1. Appeals. Appeal-ability does not affect the finality of the judgment. If there is a new decision on appeal (such as a reverse or remand) then the previous judgment is replaced by the second judgment which is immediately also final
ii. Restatement: More flexible, doesn’t require entry only that it is not tentative, provisional or contingent and represents the completion of all steps in the adjudication of the claim by the court, short of execution or enforcement if it is required. 
iii. Minority States (inc. CA): state court judgments not final until appeals process is over. 
b. VALIDITY. Requirements:
i. Proper notice

ii. Personal jurisdiction 

iii. Subject matter jurisdiction (rarely entitled to collateral attack)

· Can challenge on each of the above requirements or on grounds of fraud, duress, or mistake (very uncommon, court would probably send you back to original court to challenge.)

c. ON THE MERITS

i. For Plaintiffs: every final judgment in favor of a plaintiff is on the merits (inc. defaults, summary judgments, and directed verdicts)

ii. For Defendants: not non-substantive grounds= on the merits. Not on the merits if:

· Lack of jurisdiction, venue, or joinder issues. Dismissed for lack of personal jurisdiction, subject matter jurisdiction, improper venue, non-joinder, or misjoinder of parties. 

· Resolved w/o Prejudice. When a P agrees or elects to nonsuit (or voluntary dismissal) without prejudice or the court directs non-suit and dismisses w/o prejudice. 

· Judgment is not a Bar by Statute or Rule of Court. When by statute or rule of court the judgment does not operate as a bar to action on the same claim or does not operate as such unless the court specifies and the court does NOT specify. 

· Judgments Based on Un-ripeness. A valid and final personal judgment for the D, which rest on the prematurity of the action or on the plaintiff’s failure to satisfy a precondition to suit or on the P’s failure to satisfy a precondition of the suit does not bar the P any other action by the P after the claim has been matured or the precondition is satisfied unless it is precluded by operation of substantive law. 
3. Same Parties. The first and second proceedings must involve the same parties or those who, for specified reasons, should be treated at the same parties. 
a. General rule: as a matter of due process, only the parties to a case are bound by the judgment and those bound by the judgment can benefit from it. 
i. Exceptional circumstances: nonparties may also be subject to and benefit from a judgments claim- or issue-preclusive effects. Six Exceptions. 
1.  By Agreement. The person agrees to be bound by the determination is bound in accordance with the terms of their agreement.

a. Agrees by K.

2. Real Legal Relationship. Pre-existing substantive legal relationship.

a. Ex’s preceding and succeeding owners of property, bailee and bailor, and assignee and assignor. 

· Ex. sue regarding an easement, subsequent owner of the easement cannot sue if the previous owner lost. 

3. Representative Suits. CERTAIN limited circumstances, may be bound because they were adequately represented by someone with the same interests who was a party to the suits. 

a. Ex. class actions, and suits brought by trustees, guardians, and other fiduciaries. 

b. Requirements (at a minimum):

i. Interests must be aligned, AND

ii. MUST KNOW THAT YOU ARE ACTING IN A REPRESENTATIVE CAPACITY

1. OR, the court took care to protect the interests of the non-party.

a. So either the party knew you were acting as a fiduciary OR the court knows and makes sure that non-parties are protected by making sure that the representative is adequate and actually represents and gave notice to the class. It’s supposed to be official. 
4. Controlling the Case. Nonparty is bound by the judgment is they assumed control over the litigation in which the judgment was rendered. 

a. Bankrolling the case, hiring the lawyers, controlling the case by telling the lawyers what they wanted to do. Must be in some significant way. 

5. Proxies. The original litigant is using a proxy to re-litigate an issue to avoid preclusion. (same lawyer, same issues, same docs, burden on party raising defense to prove)
6. Statutory Schemes. Special STATUTORY scheme (created by the legislature, not the courts) expressly foreclosing successive litigation by non-litigants if the scheme is otherwise consistent with due process. 

a. Ex. Bankruptcy, probate proceedings, quo warranto
i. In rem proceedings where the whole world is bound. 
c. Intersystem Preclusion. 
· State to State. Court B must apply the preclusion law of court A, even if B’s jurisdiction has specifically rejected their model in their own judgments. (b/c of Constitutional “Full Faith and Credit” clause)
· State to Federal. Virtually identical to state-to-state preclusion, except that it is imposed by statute (28 U.S.C. §1738) so congress can make statutory exceptions to the rule. 
· Federal to State. 
· Federal Question Cases. If the initial federal judgment arises out of a federal question, the subsequent state court must apply the federal rule. 

· Diversity/supplemental jurisdiction. Apply the preclusion of the state where the federal court sits UNLESS it is incompatible with federal interests. (ex. federal dismissal imposed as a sanction for failure to comply with discovery order)
XXII. ISSUE PRECLUSION. Issue preclusion precludes discrete factual/legal issues.
a. 4 Elements:
1. Same Issue. Same issue involved in both actions

a. Can be facts, law, or a combo of both. 

i. Don’t have to be exact same issue just that they ought to be treated the same b/c of factual/legal overlap and it would be reasonable to do so. 

b. Factors:

i. Factual and legal similarities btwn issues

ii. The nature of the underlying claims as to each

iii. Substantive policies that may argue for or against the application of issue preclusion

iv. And the extent to which application of issue preclusion will promote or undermine principles of fairness and efficiency. 

c. Is a case/fact specific determination.

2. Actually litigated. The issue was actually litigated in the first action; (not a requirement for claim preclusion)

a. Properly raised?
b. Formally contested between the parties?
i. Doesn’t have to be in trial, can be even completely on paper
ii. Unlike Claim preclusion, does not count if the issue was admitted or not contested.

iii. Stipulations do count as actually litigated if the parties stipulate that it is actually litigated.
c. Submitted to the court for determination?

3. Decided and Necessary. The issue was decided and necessary to a valid judgment in that action; and 

a. Required to resolve the issue in that way to reach the judgment that it reached. Not dicta.

b. DECIDED?
i. Not on the merits. Decided and Necessary doesn’t mean the claim was decided on the merits. 
1. Ex. an issue can be decided and necessary to a motion to dismiss for lack of personal jurisdictions, and if all other elements of issue preclusion are satisfied, it gives the issue preclusive effect. 
ii. Complete but not technically final: just need to be adequately deliberated and firm. 
1. Ex. a finding of liability will be created as final for purposes of issue preclusion even though the entry of the final judgment must await the determination of damages. 
iii. Implied and Expressly Decided.
1. Express- findings of facts or conclusion of law
2. Implied- general verdicts, where issues can be inferred from the logice of the result and an assessment of issuas actually litigated. 
a. Can look at extrinsic evidence where the record is not adequate. 
b. If determined to be implied it is more likely to be necessary. 
c. NECESSARY? Necessary = essential
i. The judgment would not stand without it. Not dicta. Can the issue be removed w/o altering the outcome? If not, then it is necessary. 
4. Same Parties. Both actions involve the same parties or those in privity with them. 
a. Must be, named, AND subject to jurisdiction

b. 6 Exceptions:

i. By Agreement. The person agrees to be bound by the determination is bound in accordance with the terms of their agreement. Agrees by K.
ii. Real Legal Relationship. Pre-existing substantive legal relationship.
1. Ex’s preceding and succeeding owners of property, bailee and bailor, and assignee and assignor. 
a. Ex. sue regarding an easement, subsequent owner of the easement cannot sue if the previous owner lost. 
iii. Representative Suits. CERTAIN limited circumstances, may be bound because they were adequately represented by someone with the same interests who was a party to the suits. 
1. Ex. class actions, and suits brought by trustees, guardians, and other fiduciaries.
a. Requirements (at a minimum):
i. Interests must be aligned, AND
ii. MUST KNOW THAT YOU ARE ACTING IN A REPRESENTATIVE CAPACITY
1. OR, the court took care to protect the interests of the non-party.
a. So either the party knew you were acting as a fiduciary OR the court knows and makes sure that non-parties are protected by making sure that the representative is adequate and actually represents and gave notice to the class. It’s supposed to be official. 

iv. Controlling the Case. Nonparty is bound by the judgment is they assumed control over the litigation in which the judgment was rendered. 

1. Bankrolling the case, hiring the lawyers, controlling the case by telling the lawyers what they wanted to do. Must be in some significant way. 

v. Proxies. The original litigant is using a proxy to re-litigate an issue to avoid preclusion.

vi. Statutory Schemes. Special STATUTORY scheme (created by the legislature, not the courts) expressly foreclosing successive litigation by non-litigants if the scheme is otherwise consistent with due process. 

1. Ex. Bankruptcy, probate proceedings, quo warranto
a. In rem proceedings where the whole world is bound. 

c. Mutuality v. Non-Mutuality. JURISDICTIONAL SPLIT. 

i. Mutuality. OLD RULE (now minority) the party taking advantage of the earlier adjudication would have been bound by it, had it gone against him. 
· Can’t raise a preclusion defense, claim or issue, if you are not a party of the prior litigation. 

d. Non-mutuality. NEW RULE (MAJORITY FOR DEFENSIVE ISSUE PRECLUSION) Even a stranger may invoke issue preclusion against a party who was bound by the prior litigation.  
i. Majority of majority: Caveat that the party being estopped must have had “full and fair opportunity to litigate and incentive to do so.”
ii. Restitution Exceptions: (for both defensive and offensive issue preclusion but mostly for offensive issue preclusion where focus is more on fairness) non-mutual issue preclusion should not be allowed
1. If doing so would be incompatible with the scheme of administering remedies in the actions involved;

2. If the forum in the second action provides procedures that would likely lead to a different determination and that were NOT available in the first action

3. If the person seeking to invoke preclusion could easily have joined in the first proceeding

4. If the decision on the issue was inconsistent with another determination of the same issue

5. If the relationships among the parties to the first action may have affected the decision or if the decision was based on a compromise verdict or finding;

6. If does so might complicate a subsequent action or prejudice the interest of another party thereto;

7. If doing so may inappropriately foreclose obtaining reconsideration of the legal rule upon which it is based. 

8. If there are other compelling circumstances for allowing re-litigation of the issues. 

iii. Defensive issue preclusion: used as an affirmative defense 

iv. Offensive issue preclusion: used as an attack to prevent D from being able to use a defense. 

1. Offensive non-mutual issue preclusion is allowed if no unfairness to party being used against (had opportunity to litigate fully and incentive to do so, and party asserting could not have joined prior suit. 

v. Issue Preclusion and the Gov’t:No offensive issue preclusion against the gov’t. Issue decided through the system should be allowed to percolate through the system. 
1. Defensive issue prelusion also very rarely permitted, some very few exceptions. 

2. Majority who do not allow against federal government also do not allow against local or state gov’ts too. 
b. Intersystem Issue Preclusion. Intersystem issue preclusion is like intersystem claim preclusion; the second court must apply the issue preclusion law of the jurisdiction of the first court. 

