
Contracts Outline

I. Types of Ks
A. Express K
· Formal Offer + Acceptance + Consideration
B. Implied-in-fact K
· Obligation to pay for goods or services implied from facts (taxicab)
C. Implied-in-law K
· Quasi-K, obligation to pay implied from law
D. Unilateral K
· Promise for performance
Example: I will give you $100 if you complete the L.A. Marathon.
E. Bilateral K
· Promise for promise
Example: I will give you $1K next summer if you paint my house. 

II. Basis for Enforcement of Promises
A. Overarching Question
1. When can someone obtain the power of the state to enforce a promise made by someone else?

B. §2.01 Definition of “Contract”
1. Restatement
a. A promise or a set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty

III. UCC ARTICLE II (AS APPLIED TO A FACT PATTERN)
A. QUESTIONS TO ASK
1. Is the contract for a sale of goods?
a. “Goods” – tangible personal property (§2-105)

2. Mixed goods/services (2 Inquiries)
a. Predominantly for goods or services? (majority)
1) Goods – Apply UCC
2) Services – Apply Common Law
b. Predominant aspect test- is the K predominantly for goods or services 
c. Does the problem involve the goods or services

B. Sale of Goods Cases – Covered by the UCC
1. First: Look to Article 2 for the appropriate rule
2. Second: Look to Article 1 if cannot be found in Article 2 (provides general provisions that apply to all cases)
3. Third: General principles of law & equity supplement the Code (UCC does not deal w/ everything e.g., PE)

C. Non-Sale of Goods Cases – Covered by Restatement
1. First: Look for Restatement rule or rule given by a case we studied
2. Second: UCC rule may be used by analogy (meaning if court thinks it is a good rule, they may apply it in a non-sales situation)
D. Subcontractors
1. Arguably, a contract of this type is a sale of goods covered by the UCC

ENFORCEABILITY OF PROMISES

IV. CONSIDERATION
A. What must exist for a promise to be enforceable?
1. Rule #1: Promises will not be enforced unless supported by consideration 
a. Consideration is a bargained for exchange
(1) A performance or return promise is bargained for if it is sought by the promisor in exchange for the promise and is given by the promisee in exchange for that promise.
(1) Was there a detriment to the promisee?
OR
(2) Was there a benefit to the promisor? 

2. Consideration as Legal Detriment
a. A detriment exists when 
(1) Promisee does anything he is legally bound to do
OR
(2) Refrains from doing anything he has a right to (present or future right)

b. Detriment does not mean something that is harmful to you 

Example: Hamer v. Sidway: 
Uncle promises nephew $5K if he refrains from drinking alcohol, using tobacco, swearing and playing cards or billiards for money before he became 21
· Consideration as Legal Detriment: Nephew suffered a legal detriment b/c he refrained from activity he was otherwise entitled to in reliance of Uncle’s promise
· Induce Behavior: Uncle was trying to induce the behavior in exchange for a promise. 
· Enforceable K: b/c he suffered a legal detriment

Hypo- would there be consideration if some of the activities to give up were legal and others were not?
			Yes there is consideration only need one legal activity that the person is giving up.  


Example: Kirksey v. Kirksey: “if you come down here and see me, I will let you have a place to raise your family…” says bro-in-law. After a while, bro asks her to leave. 
· Gratuitous Promise: Court held bro was not bargaining for her to move in “exchange for the promise.” 
· No Benefit to Promisor: She moved in order to receive a gift, not sought by the promisor, merely something she decided to do so she could receive the gift.
· Historical underpinnings: (Distinguish this case) Women had no bargaining power – typically Ks were b/w men
· No Contract

3. RESTATEMENT
CONSIDERATION
R.2d §71: 
a. Emphasis on “bargained for” exchange aspect, was the promise or performance: 
(1) sought by promisor 
(2) in exchange for promise AND
(3) given by promisee in exchange for a promise
· The promisor received something she sought, or was promised something, in exchange for her promise. 

b. Consideration can be: 
(1) Act (“benefit”)
(2) Forbearance (“detriment”)
(3) Promised act or forbearance
(4) Creation, modification or destruction of a legal relationship

c. Does away w/ “benefit/detriment” distinction

Example: Cash v. Benward - Promise to process a life insurance for his wife. Never processed. Wife died. 
· Consideration Not Sought: Although there was forbearance on Cash, Benward did not seek this forbearance in exchange for her promise.
· Informal Promise: Cash did nothing to try to fill out another application. Court held promise to process was a gratuitous expression that was casually verbalized. 
· No Contract

4. Distinction between Gifts and Gift Promises
a. If a gift has already been made, lack of consideration is not a valid argument. 
b. Gratuitous promises can be defeated on the lack of consideration (not enforceable)


5. Pros and Cons of Consideration
a. Pros
(1) indicates seriousness of promisor, intent to be bound
(2) provides way of measuring value for promise (easier for court to enforce)
(3) people shouldn’t get “something for nothing”
(4) commercially significant contracts are protected
b. Cons
(1) doesn’t protect reliance necessarily Cash
(2) some insignificant bargains can wind up in court Hamer (family problem)

B. CONSIDERATION EXCEPTIONS
· Note: K may still be enforceable in the absence of Consideration if following one of the following doctrines. However, if one can argue Consideration, do so rather than fall back doctrines. 

1. RESTATEMENT: 
MORAL OBLIGATION - PAST CONSIDERATIONS
GENERAL RULE- A PAST ACTIONS IS NOT SUFFICIENT FOR CONSIDERATION
R.2d §86: 
(1) Promise
(2) Recognition of benefit previously received by promisor from promisee
· Benefit has to be a material benefit NOT a psychic benefit
(3) Enforced to extent necessary to prevent injustice
(4) Not gift (promisor has been unjustly enriched)
(5) Enforced only to extent proportionate to benefit
· The court will never increase the amount in a promise
· If the value is excessive the court can reduce the amount of the promise

b. CA Civil Code: MORAL OBLIGATION
(1) existing legal obligation OR
(2) moral obligation originating in some benefit conferred upon the promisor OR
(3) prejudice suffered by the promise (to extent corresponding w/ the extent of the obligation, but no further or otherwise)

Example: Webb v. McGowin: Webb saved McGowin’s life (hanging onto falling brick) and was handicapped in the rescue. To show his gratitude, M promised to make $15 bi-weekly payments to W until W’s death. Payments ceased when M died.  
· Rule: A moral obligation is sufficient consideration to support a subsequent promise to pay where the promisor has received a material benefit. 
· R 2d §86 Moral Obligation: M’s estate is morally obligated to pay as promised until W’s death, not M’s. M unjustly enriched. This act can be seen as a benefit previously received

Hypo- if A gave emergency treatment to B’s adult son and B promises to compensate A the promise would not be ninding.  If A had found B’s escaped bull and took care of it and B promises to compensate A that promise is binding

Hypo- what if  P took a dive with a block to prevent injury to D, but the block would never had hit him, P just thought it would?
No material benefit does not matter if D thought he was going to get hit only if he ACTUALLY was going to get hit

			

2. RESTATEMENT
PROMISSORY ESTOPPEL most significant substitute
R.2d §90: 
(1) Promise
(2) Promisor should reasonably expect action or forbearance
(3) On part of promise or third party
(4) Induces such action or forbearance
(5) Injustice avoided only by enforcement (whether should be enforced at all)
(6) Limited as justice requires (not an all or nothing enforcement)

NOTE: Apply to cases where there is a PROMISE coupled w/ DETRIMENTAL RELIANCE on that promise.

a. QUESTIONS TO ASK
(1) To what extent has π really been harmed?
(2) How much worse off is π due to the reliance?
(3) How important is statement of intent? (Formality)
(4) Does justice require enforcement? (Do we feel bad for π)
(a) Definite and substantial character of reliance
· What action, if anything, did the p’ee do in reliance of promise? Must be able to point to something definite and substantial.
· When there is reliance by a person NOT doing something they have a legal right to do
· Are they doing nothing b/c they are not capable of doing anything and would not have done anything even if there was not a promise (NO RELIANCE THEN)
· Or are they not doing anything out of reliance/forebearance 
(b) Reasonableness of reliance
· Extravagant or not?
(c) Formality of Promise
· Cash: informal promise does not lead to PE
· Hayes: ambiguity of language, what does “take care of” mean?
· Formal promise: definite and reasonable to rely on, expectation of the promise is greater
· Restatement 332- things that are in written are considered more formal

Example: Ricketts v. Scothorn – Grandpa did not want Katie to work, promised to pay her on demand 2K, to be at 6% per annum. She relies on the promise and quits work. 
· No Consideration: b/c no bargained for exchange  there was no condition on her receiving this gift  was inducing this reliance
· No Defense of Lack of Consideration: b/c of his conduct  inducing reliance
· Enforceable Contract: Even though there was no Consideration, but for reasons of equity, the promise should be enforced b/c there was Reliance. Historical note: it might have been difficult for women to obtain work during this time and K’s quitting her job was a big deal. 

Example: Hayes v. Plantations Steel Co – π notified Co. he was retiring. Co. promises to “take care of him” and pays a pension for 5 years, then discontinued when they went into financial difficulty. 
· No Inducement/Reliance: π said he was going to quit before the promise was even made.
· No Definite Promise: π came and thanked Co. and asked how long it would continue (he himself is unsure about duration of check)
· No Consideration: no detriment suffered, no bargained-for exchange (he was informing them of his retirement plan)
· No Contract

b. Differences b/w PE & Consideration
· Whether justice requires enforcement? vs. Is there a bargained-for-exchange?
· If one can argue Consideration -  Do so rather than fall back on Promissory Estoppel

C. CONSIDERATION – MODIFICATIONS & MUTUALITY OF OBLIGATION
Modifications
· K to change a K
· Consideration normally required
· Preexisting duty not consideration
· R.2d § 73– Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration (preexisting duty)
· Exceptions to consideration requirement: 

Modern Trend to move away from Consideration Requirement
Restatement 2d §89 (unexpected circumstances, reliance)
UCC §2-209 (good faith, reasonable commercial standards of dealing, legitimate reason)

Duress – to “undo” a Contract R.2d 175 & 176 (Sword)
(1) Improper Threat
(2) No Reasonable Alternative

EXAM TIP: USE DURESS WHEN YOU WANT TO UNDUE A COMPLETED TRANSACTION – LACK OF CONSIDERATION IS NOT A FEASIBLE ARGUMENT

1. COMMON LAW
MODIFICATION REQUIRES CONSIDERATION TO BE ENFORCEABLE
		
		CANADIAN LAW
		Example: Gilbert Steel – 
· Holding: Oral agreement revising prices for a second time is not binding on ∆ and fails for lack of consideration
· R2d §73 – if you are already obligated to perform under a contract, promising again to perform under that contract is not consideration. 
· No Consideration: buyer is agreeing to pay more and the seller is not really doing anything that they aren’t already obligated to do (deliver steel)  no consideration.
· Traditional View: Modification must be supported by consideration (additional to the original contract) does not need to be much a tomtit will do
· No Enforceable Contract

2. RESTATEMENT
EXCEPTION:  MODIFICATION OF EXECUTORY CONTRACT 
R.2d §89 – A promise modifying a duty under a contract not fully performed on either side is binding: 
(1) the modification is fair and equitable in view of the circumstances not anticipated by the parties when the contract was made; or
(2) to the extent provided by statute 
(3) to the extent that justice requires enforcement in view of material changes in position in reliance on the promise (Promissory Estoppel)
(4) not anticipated

3. U.C.C.
EXCEPTION: MOVING AWAY FROM RIGID CONSIDERATION REQUIREMENT OF CL
UCC §2-209: Modification, Rescission and Waiver
· Consideration is not necessary for modification to be binding
· There must be a “good faith” reason or legit commercial reasons for the modification to be legitimate
· Movement toward whether the parties are acting in good faith
· Is there a legitimate commercial reason for the modification

4. MODIFICATIONS UNDER DURESS ARE VOIDABLE
a.  Economic Duress requires: (SWORD TO UNDUE A CONTRACT)
(1) Improper Threat (R.2d §175, §176): not all threats are improper. Must be made in bad faith. 
(2) No Reasonable Alternative: If there is a reasonable alternative, the person is expected to take the alternative. Rather than undo a contract formed under duress, this requirement encourages people to look for, and take, other options.

Example: Austin v. Loral- Austin agrees to supply parts to Loral under Loral’s contract w/ Navy (Contract #1). Austin informs Loral that it must be awarded the subcontract for all gear parts on second contract that Loral has with Navy (Contract #2) and that Loral must agree to pay more for parts under Contract #1. Loral agrees to Austin’s demands after determining that it couldn’t obtain substitute parts on Contract #1 from other sources. After delivery complete on Contract #2. Loral demands refund of price increases. The parties sue each other. Loral sues under theory of Economic Duress.
· Holding: Loral agreed to the price increases in consequence of the economic duress employed by Austin.
· No Consideration Not a Valid Argument: Lack of consideration is a shield, it is not a sword. Loral is trying to get their money back, undue the transaction. The transaction is already complete and lack of consideration is not a feasible argument. Duress is a sword – is allows you to undue something that has already been done.

D. CONSIDERATION – SETTLEMENT AGREEMENTS
SETTLEMENT AGREEMENTS REQUIRE CONSIDERATION

1. Settlement Agreements – referred to as “Accord and Satisfaction”
a. Accord: a contract b/w a creditor and a debtor for a settlement of the creditor’s claim by some performance other than the amount of the claim
b. Satisfaction: is performance of such contract

2. Traditional Rule – Like other promises, a promise to release someone from an existing obligation needs consideration to be enforceable (“horse, hawk, or robe”) does not need to be something of value, just something you believe is of value.
(1) General rule- an agreement to pay money that is already owed is not consideration

b. THE PRE-EXISTING DUTY RULE: Pre-existing duty does not constitute consideration.

Example: Jole v. Bredbenner – : π is owner of house ∆’s rented. ∆ became unemployed and was late in rent totaling 4,400. They met to discuss payment of the back rent. They made arrangements for ∆ to pay rent when he received his paycheck (starting in October) + an additional $25 (sometimes to $50 every month to be made towards back rent (he would pay back asap). Π demanded the rent be paid in full when she learned ∆s were planning on moving to CA.
· No Consideration: There was no consideration to support the second arrangement. 
· “Pre-Existing Duty” Rule: ∆s were already under a legal obligation to make timely payments. A promise to do what they are already legal obligated to do is not consideration. ∆’s promise to make timely payments did not constitute consideration. 

3. RELAXATION OF CONSIDERATION REQ. – 

a. U.C.C.
MOVE TO GOOD FAITH RESOLUTION 
UCC §1-107: Waiver or Renunciation of Claim or Right After Breach
· Any claim or right (debt) arising out of an alleged breach can be discharged in whole or in part without consideration by a written waiver or renunciation signed and delivered by the aggrieved party
 UCC §2-209: Modification, Rescission and Waiver	
· Good Faith, Oral agreement (No need for consideration, or signed agreement)

Policy: UCC Encourages Settlement

Example: Mathis v. St. Alexis Hospital – π’s file wrongful death suit against hospital. π’s enter agreement w/ hospital not to sue in exchange for hospital not seeking sanctions in attny fees for frivolous lawsuit. π’s changed their mind and file 2nd suit and ask court to rescind the covenant not to sue b/c there was no consideration. 
· Enforce Settlement Agreement: There is Consideration b/c ∆ gave up right to a legal claim to sue π for attorney’s fees (even if the right to the claim does not exist). Relaxation of Consideration requirement. 
· Rule of “Subjective Standard” for Validity of Claim: A promise to forebear pursuit of a legal claim can be sufficient consideration to support a contract when the promisor has a good faith belief in the validity of the claim.

UCC §3-311: Accord and Satisfaction by Use of Instrument
EXAM TIP: ANY HYPO W/ A CHECK, APPLY THIS LAW 
“If you cash it, it is settled.” 
Has to be for an amount that is in dispute
Needs to be in good faith by the debtor and the check as to be for the amount in dispute, no less
(1) Use an office where check must be sent 
(2) 90 day period to return money if inadvertently deposited, but must not have knowledge that check is being offered as settlement (anyone who was not a senior accountant or person in charge in the dispute)
(3) Prove that the check was not received or that they were not aware of the dispute in amount

Example: County Fire Door v. CF Wooding - π received a check from ∆ for sum less than disputed amount but stated “Final Payment.” π crossed out and cashed the check. 
· “Payment in Full” Check only applicable to “Unliquidated” Claims: Payment in Full will not work unless there is a good faith dispute as to the proper amount due
· Unliquidated Sum: Where it is admitted that one of two specific sums is due, but there is a dispute as to which is the proper amount, the demand is regarded as unliquidated. 
· Holding: By cashing the check, this is an acceptance of offer and bars π from further recovery. 

E. CONSIDERATION = MUTUALITY 
MUTUALITY (Pertains to an Executory Contract)
1. General Rule: Unless both parties to a contract are bound, neither is bound

2. NOT CONSIDERATION – ILLUSORY PROMISES R.2d §77
a. Defined: Illusory promise is one in which the promisor gives the illusion of making a valid promise to act or forbear, but in reality does not bind himself or herself to anything. See Schlang
b. Examples  no minimum to buy, can terminate at any time, no set price
c. Courts and statutes will sometimes imply an obligation to act in good faith which will make a promise non-illusory

3. REQUIREMENT CONTRACTS
a. UCC 2-306 there is an implied ceiling but not an implied floor unless a minimum purchased is established.  Can be for an indefinite amount.  Is enforced b/c seller is expected to output in good faith, but can’t require more than seller expected to produce.  
(1) one party promises to supply the needs of the other party
(2) during a certain period of time; and
(3) at an agreed price; and
(4) the other party expressly or implicitly promises that he will obtain his goods or services exclusively from the first party

**Such contracts are arguably illusory because the buyer may say it requires none of the goods or services and thus not be obligated to buy anything. Generally, they have no implied floor, but they do have an implied ceiling. 

Example: United Services Auto Assoc. v. Schlang – Schlang in accident and requires breathing machine. Insurance co agreed to pay for med supplies 3 years following accident. ∆ obtained letter from supplier says they will supply his medicFal needs. 
· No Valid Requirements Contract: The letter from supplier does not require π to purchase all or any of its requirement from supplier, nor does it state a specified price. At most, the letter is an offer.  
· No Mutuality: There is no firm agreement to do much on either side of the transaction. Schlang is not agreeing to use the services offered and supplier is not firmly committing itself to the insured at a set price.  
· Illusory Promises: Supplier is making illusory promises and reserving right to either provide the service or not.

4. IMPLIED OBLIGATION: 
UCC 2-306: Courts and statutes will sometimes imply an obligation to act in good faith which will make a promise non-illusory. 

Example: Laclede Gas v. Amoco Oil – Laclede (buyer) & Amoco (seller) agree that seller will supply propane for specific development. If development converted to natural gas, buyer gives 30 days notice. Seller argues that contract is not binding b/c the do not have the same right of termination. 
· General Rule: A “cancellation clause” will invalidate a contract for lack of consideration only if its exercise is unrestricted. 
· Limited Cancellation Right: Buyer’s right of cancellation limited by (1) 1 year after first delivery, (2) effective only on anniversary date of first delivery; and (3) must give 30 day notice. 
· Contract is Binding: Buyer did not expressly bind itself to the seller, but it was clearly the intent to do so b/c of buyer is hooking up its distribution networks to the seller’s facilities (would be difficult to unhook and go elsewhere); thus, court is willing to imply this obligation to only purchase from seller.  

5. MUTUALITY DOES NOT MEAN EQUIVALENCY: 
(1) Even a tomtit will do 
(2) As long as it is “bargained for” R.2d 79

Example: Weiner v. McGraw-Hill, Inc. (110) – Emply’e changes jobs after employer promises that he will only be terminated for just cause. After 7 years, employee is terminated. Employee claims this is a violation of the promise to be discharged only for just cause. 
· Peppercorn Theory of Consideration: even a peppercorn will suffice as consideration. We do not focus on the equivalence of exchange. However, whatever it is must truly be bargained for. 
· Focus on Consideration: Mutuality is not essential to a binding contract. Both sides were bound. Even though termination is at will, employee left job to come on board new employer was consideration and employer bargained for him to come over. 

6. RESTATEMENT
R.2d §79 
· As long as there is consideration, there is no additional requirement of “mutuality of obligation”

7. EQUITABLE DOCTRINE
QUASI-CONTRACT
Can give π remedy even though a contract claim would fail OR where no contractual interaction occurred.  Agreement is inferred from conduct rather than express words.
Must show:
1. unjust enrichment
2. The idea was concrete/novel
3. actor not intending to confer a gratuity
4. reasonable expectation of compensation
5. restitution is  a measure of recovery (cost saved or benefit received)
 
a. CONTRACT IMPLIED IN LAW 
· legal implication (fiction) created for remedial purposes
· NOTE: Where bargaining is possible, the law demands it as a prerequisite to recovery

b. Remedy
(1) An obligation imposed by law to pay b/c of the conduct of the parties; or
(2) Some special relationship between them or
(3) One of them would otherwise be unjustly enriched

c. Doctrine of Unjust Enrichment
· Principle: When a benefit has been conferred on a recipient under circumstances in which it is unfair to permit him to retain it w/o payment, the cause of action of unjust enrichment is available to person who recv’d benefit 
· The court implied a contract in law, even though no contractual relationship actually existed between the conferor and the beneficiary
· Not based on reliance, but the extent to which either or both parties were enriched during the relationship

d. When is it UE?
(1) Confers benefit on another 
AND
(2) Requested/Solicited or 
(3) Emergency  or 
(4) Acceptance

Note: Goods or services must not be provided gratuitously. 
i. can’t be family members

e. Limitations: 
Officious Intermeddlers are not entitled to compensation
ii. Officious Intermeddler- a person who confers a benefit on another without being requested or having a legal duty to do so, and who therefore has no legal grounds to demand restitution for the benefit conferred
1) Voluntary: A homeowner is w/in his rights to refuse to pay a violinist after he plays under his window (41).
2) Exception: Physician (emergency) – If it had not been an emergency, patient would have bargained for physician’s help if they had been conscious to do so.

f. Plaintiff has a Reasonable Expectation of Compensation
Example: Schott v. Westinghouse Elec. Corp. (36) – Formalized suggestion program where emply’es will be rewarded for ideas that are adopted by the Co.. π submits suggestion which is initially rejected but Co. later adopts. π sues for compensation. 
· No Contract: b/c his suggestion was rejected, the Co. had a right to reject. 
· Unjust Enrichment: The company is saving money b/c of his idea, and is being UE
· Holding: There is a cause of action here under quasi-contract (not express K) 
· Distinction: π is someone who has a reasonable expectation of compensation b/c his ideas were solicited as opposed to an officious intermeddler who freely volunteers ideas.  The idea must be novel and concrete
Hypo:  if you go over the weekend and do something beneficial for your company can you then sue under UE?
No, cannot be paid for something given officiously.  Cannot expect payment for something not asked and bargained for 
Hypo: can a person sue for more than the contracted price?  If you are paid a certain amount but you should have gotten more?
 	No, cannot change the terms of the K because you realize that you made a bad deal.  
	Re 373 (2) you have no right to sue if you have performed all your duties under the K and all that 
remains is to be paid.

g. Presumption: 
(1) Good Samaritans are presumed to act w/out expectation of being paid (unless professional)

(2) If a person is not a family member, there is a presumption that the goods/services are not being conferred gratuitously 

Problem F: Caring for Gertrude (41) 
Couple cares for Gertrude for 5 years prior to her death. Should they be allowed to recover?
· Answer: B/c it occurred over a long period of time, they had an expectation of compensation.
· Distinction: More thought and time occurred here, as opposed to Webb where “spur of the moment” decision thus lack of expectation of compensation

h. Family or Non-family where Compensation is Reasonably Expected?
(1) Problem F: Palimony Cases
· Non-Compensation: Gratuitous undertakings
· Compensation: One pal (working & earning money) should not be UE by being able to walk away w/ all of the funds while the other pal (stayed home & took care of the household) walks away with nothing. Sense of justice is offended. 

i. Measure of Recovery
(1) Restitution
· Reasonable value of goods or services (cost saved or benefit conferred)
(2) Contractual Terms
· If contract in place, parties must generally follow contractual terms of compensation (parties may be able to “rescind” contract and seek restitution in some cases)

j. Generally
(1) Where bargaining is possible, the law demands it as a prerequisite to recover

CONTRACT FORMATION; OFFER AND ACCEPTANCE

V. OFFER
A. Offer 
1. Mutual Assent: The parties must manifest a mutual assent to be bound
a. One party wished to exchange a particular item or service for specified terms, and that the other party agreed to that exchange.

B. RESTATEMENT
1. R.2d §24
a. Offer:  “manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it”
b. Must be sufficiently definite so that the offeree can ascertain the elements of the bargain
(1) Quantity
(2) # of people directed to 
(3) Other terms
(4) Time to accept
(5) seriousness
· NOT OFFERS:
(1) Advertisement: Generally, not an offer (unless w/ explicit terms)
(2) Price Quote: (W/out more), generally not an offer R.2d §26 comments

Example: Leonard v. Pepsico – Involved a promotional campaign by Pepsi. π saw a commercial where one could get a Harrier jet for 7 million pepsi points. He sent a check for 100K (to buy pepsi points). Pepsi held their commercial was not an offer.
· Advertisements Are Not Offers: But invitations to bargain
· Request to negotiate- refer to the pepsi catalog
· Reasonableness- age of pilot, military jet beings sold privately, 700,000 for a 23 mill jet
· Exception: Unless it is “clear, definite, and explicit, and leaves nothing open for negotiation and no one can reasonably regard them otherwise” 

a) Example: Saturday 9 AM Sharp, 3 Brand New Fur Coats, Worth $100, First come First Served, $1 Each


· Fanciful Arguments: *If someone is jesting, and the other party is aware of it, the “offeror” cannot reasonably be held to the “offer”


2. Rewards As Offers: “Prove me wrong” cases – A general offer that imposes conditions which make it likely that only a small number of people can accept, b/c only a small number are likely to meet all the conditions, is effective as to any persons who do meet the conditions.

Example: Carlill v. Carbolic Smoke Ball: Use the ball, get sick, and we’ll pay you. Mfr. placed advertisements in several publications offering a £100 reward to anyone who caught the flu after buying and using the product. 
· Reward is a valid offer: to anyone who met the conditions.
· Distinguishing: Rewards cases are only looking for the act in order to reward public versus Pepsi is inviting the offeree to make an offer (submit points) via the catalog & Pepsi will accept. 

C. THE OFFEROR IS “MASTER OF THE OFFER” 
1. Power to specify how the offer is to be accepted

2. Objective Reasonable Person Standard (offeree)
a. Basic Rule: Mutual assent is judged by the objective reasonableness of the alleged offeree’s belief that there was an offer
b. Subjective Belief Irrelevant 

3. The Objective Theory of Contract Interpretation
a. Individuals will be held to the objective, reasonable meaning of their words, even if they subjectively harbored a different intent. 

D. REVOCATION OF OFFER: 
1. offeror is the master of an offer- determines when the acceptance is to be made, the  manner of acceptance and how long the offer will be kept open
2. General Rule: Offer can be revoked at any time before acceptance, unless offeror has made binding promise to keep offer open.

Example: Allen R. Krauss Co. v. Fox: Krauss made an offer for purchase of land. Fox made a counter-offer. Krauss was notified by his agent that Fox had pulled her property off the market. Krauss delivered the executed acceptance anyways.
· No Option Contract: B/c the counteroffer was not given for consideration; it could be revoked at any time before the set date and time. 
· No Consideration: Earnest money was given to induce the offeror to go into business, not in exchange for a binding-offer

3. Method of Revocation:
a. General Rule: To be effective, a revocation must be transmitted by the Offeror to the offeree
(1) Indirect Revocation: Offeree may learn from a 3rd party 
(2) Effective upon Receipt: Revocation is deemed effective only upon its receipt by the offeree

E. IRREVOCABLE OFFERS: Exception to General Rule:
a. Situation where an offer is deemed “Irrevocable” 
(1) Option Contract w/ Consideration
(2) Purported Consideration: R.2d §87(1)
(3) Merchant’s Firm Offer: UCC §2-205
(4) Promissory Estoppel: R.2d §87(2)

1. OPTION CONTRACTS
a. Definition: An irrevocable offer and is binding 
(1) Requires Consideration: Offeror’s promise to keep the option open in exchange for promise by offeree (e.g., thru money paid by offeree to secure the option)

Example: Newberger v. Rifkind (61) – Employees continued employment in exchange for stock options. 
· Acceptance & Consideration: The employees act of continuing employment was both acceptance and consideration for the option even in the absence of a formal bargain.
· Implied Bargain: Inherent in employer-employee relationship that stock options are given to emplye’s as an inducement to put forth greater effort.
· No Promissory Estoppel: not applicable b/c not a gratuitous gift but a unilateral promise; hard to prove emplye’s relied to their detriment (working before & after options given)

2. RESTATEMENT
PURPORTED CONSIDERATION
R.2d §87(1) Exception to Option Contracts
a. relaxes the requirement of Consideration and permits an offer to be binding as an option contract if
(1) in writing; and 
(2) signed by the offeror; and  
(3) recites a purported consideration (not real consideration) for the making of the offer; and 
(4) proposes an exchange on fair terms w/in a reasonable time

b. Purported consideration ($1): In options contract situation, purported consideration may be sufficient
(1) Even though the consideration is not valuable, one can argue that it shows the offeror’s intent to make the contract legally binding. 

3. U.C.C.
FIRM OFFER
UCC §2-205: Merchant’s “Firm Offer”
a. A merchant’s offer may become irrevocable even in the absence of real or purported consideration if: 
(1) An offer; 
(2) By a merchant to buy or sell goods; 
(3) Is in signed writing which by its terms gives assurance that it will be held open
b. TIME: 
(1) Offer is deemed irrevocable for amount of time stated in the letter
(2) If no time is stated, for a reasonable period of time; but
(3) No longer than 3 months 
c. ASSURANCE: has to use definite and clear terms
(1) Sufficient: Offer to remain open for thirty days
(2) Insufficient: Offer will expire in thirty days
d. WRITING: 
(1) Record requirement substitutes for consideration

4. UNILATERAL K
a. Performance Re 45 if offer is to be accepted by performance, the beginning performance creates option contract and cannot be revoked.   Option must be held open for reasonable/specified time 
i. Example- 50 dollars for running Boston Marathon once O’ee starts running (performance) offer cannot be revoked.  Can be revoked if all that has happened is preparation.
1. O’or only needs to pay upon completion.  No partial performance
 
5. RESTATEMENT
PROMISSORY ESTOPPEL
	R.2d §87(2): Promissory Estoppel
a. An offer which has induced foreseeable reliance on part of the promisee has become irrevocable
(1) Offeree’s reliance must be substantial 
(2) Such action is reasonably foreseeable 

Example: S.M. Wilson v Prepakt Concrete – General contractor relies upon a sub’s bids when submitting its bid for a construction project. 
· Promissory Estoppel: General contractor relied on the low bid of the sub to secure the hospital job
· UCC §2-205: Does not apply b/c the offer expired on its own terms

VI. ACCEPTANCE

A. POWER OF ACCEPTANCE IN OFFEREE- manifestation of willingness to be bound be the terms of the offer

B. RESTATEMENT 
R.2d §50
An acceptance must be made: 
(1) by someone entitled to accept the offer
(2) whose power of acceptance has not been terminated
i. eg a counter offer
(3) in a manner permitted under the contract

C. MODE OF ACCEPTANCE/REJECTION/REVOCATION
1. Accept by return promise
2. performance
3. part performance- when I begin painting, I promise to complete the job
4. acceptance by performance (unilateral K)

5. RESTATEMENT
R.2d § 63: MAILBOX RULE 
ACCEPTANCE EFFECTIVE UPON DISPATCH		
(1) Effective, generally, when placed in the mail.
(2) Must be a permissible mode of acceptance.
(3) Should world in favor of Offerees, not against them
OFFER EFFECTIVE UPON RECEIPT
(1) In absence of any contrary intention of the parties, an offer is not effective until it is received by the offeree. 

Example: Henthorn v. Fraser – O’or made offer and gave 14 days, then revoked by mail on day 2. Before revocation reached O’ree, O’ree sent out acceptance. 
· Mailbox Rule: Where the post is used as a means of communicating the acceptance of an offer, acceptance is complete as soon as it is posted. 
· Conclusion: Offer accepted and o’ree gets houses. 

ACCEPTANCE BY EMAIL, FAXES OR FACE TO FACE
a.     viewed as instantaneous (same as if you were standing in front of the person) did offeror reasonably understand     
        there was an acceptance
· Acceptance as soon as you receive it not send it (although some courts will still apply the mailbox rule)
· Other person has to understand there is an acceptance or revocation

MAILBOX RULE & OPTION CONTRACTS – 
a. General rule: mailbox rule is inapplicable. Acceptance is not valid until receipt.
b. Exceptions: CL- effective upon dispatch
Example: Worms v. Burgess – Optionee notified of his intent to purchase in a timely manner by registered mail but it was not timely recv’d by the optioner.
· Mailbox Rule Applicable: Court uses the mailbox rule in option contracts even though it leaves one party in the dark during the transit period.

RESTATEMENT & OPTION CONTRACTS: 
· Mailbox Rule Inapplicable: In option contract situations, the acceptance is not complete until “received.” B/c there is a date of expiration of offer by which offeror must know, if the time is allowed to extend beyond the period due to mail delay issues, offeror is exposed to more speculation. The offeror is entitled to know by the date specified. 

R.2d §40
REJECTION EFFECTIVE WHEN OFFEROR LEARNS OF IT

R.2d §42: 
REVOCATION EFFECTIVE WHEN OFFEREE LEARNS OF IT
a. An offeree’s power of acceptance is terminated when:
(1) Offeror takes definite action inconsistent w/ intent to enter into contract; and 
(2) Offeree acquires reliable information to that effect
 
D. General Rule: Generally, Offeror cannot force contract upon Offeree by stating that silence equals acceptance

Example: Curtis v. Mason (68) – π and ∆ had a conversation re ∆’s interest in selling wheat to π. ∆ received memorandum from π defining the terms of the agreement, including a silence inference clause. π sues ∆ for breach of contract when ∆ refused to perform.
· Invalid Unilateral Contract: A party cannot state an agreement to purchase goods on his own terms, thereby unilaterally form a K. The seller must agree to sell the goods. 
· General Rule: Silence does not indicate a contract.
· Holding: No clause in a “confirming memo” can create an agreement that did not previously exist. No agreement existed in this case. 

1. EXCEPTIONS: ACCEPTANCE INFERRED FROM SILENCE

a. RESTATEMENT
R.2d §69: Acceptance by Silence or Exercise of Dominion- mutual assent to be bound by silence
(2) Retains Goods: Offeree takes benefit of offered goods or services w/ reasonable opportunity to object, w/ reason to know they were offered w/ expectation of compensation. Offeree is bound.
1. offeror cannot accept the benefits of the contract while disclaiming the burdens- accord and satisfaction
(3) Contract Explicitly States: Offer says silence equals acceptance and Offeree intends to accept by remaining silent.
(4) Previous Dealings: give rise to reasonable expectation that offeree will object unless offeree intends to be bound 
 
b. Questions to Consider (69)
1. Q: If the form had stated “to accept this offer, please sign at the bottom and return” but the seller promptly shipped the goods w/out signing the form, was a K formed? See UCC §2-206.
2-206 a- acceptance ok in any reasonable mode unless o’or specifies mode, if it is reasonable under the circumstances to accept by sending goods, then K.  the offeror should be clear if they will recognize only one form of acceptance
2-206 b – non-conforming goods- ordering goods, seller can notifyacceptance either through promising to ship or shipping promptly.  If sending non-conforming goods, not an acceptance if seller notifies buyer in reasonable time that seller is not accepting but offering an accommodation

2. Q: The request is for 9,000 bushels. Seller only ships 7,000 bushels. What result?
A: There is a K b/c there is performance. Even a shipment of non-conforming goods is an acceptance of the offer but it will be a breach of the K at the same time, unless say that is an accommodation.

UCC §2-207(2): The additional terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless
(a) the offer expressly limits acceptance to the terms of the offer;
(b) they materially alter it; or 
(c) notification of objection to them has already been given or is given w/in a reasonable time after notice of them is received. 

E. DISCREPANCY BETWEEN OFFER AND ACCEPTANCE – Has a contract been formed? 

1. U.C.C.
ACCEPTANCE
UCC §2-206:  Acceptance can be in any manner reasonable, unless Offeror clearly expresses intent as to exclusive mode of acceptance. 

2. COMMON LAW 
“MIRROR IMAGE” RULE – non-sale of goods cases
(1) Offer must mirror acceptance
(2) Discrepancies mean that “acceptance” is really a counteroffer. See R.2d §39
i. Cannot then go back and accept original offer 
(3) Modern law- considered unfair to have a K fail because of minor discrepancies between forms.  doesnn’t reflect how business is conducted.  Most people don’t read the fine print 

Example: Minneapolis & St. L. Ry. Co. v. Columbus Rolling Mill Co. – (Battle of the forms case) π asks for price quote. ∆ sends quote for 2-5K tons. π orders 1.2K at price. ∆ tells π unacceptable order. π then re-orders 2K per original offer. ∆ denies contract. 
· No Contract: Following the “mirror image” rule, π’s 1.2K offer was a rejection and a counteroffer; thus, terminates the offeree’s power of acceptance and transfers that power to the offeror now, unless the orig. offeror indicates it is still open. 
· Intervening Feeler: If offeree had said “would you consider selling me 1.2K tons instead of amount initially discussed” this would be negotiations (I.F.) and would not terminate original offer.
· is considered a proposal but not part of the K unless offeror assents to the change

“LAST SHOT” DOCTRINE – performance indicates acceptance of counteroffer
(1) Occurs after an exchange of forms w/ varying terms
(2) The forms themselves do not form a contract, but performance acts as “acceptance” of the last form sent
(3) Terms in the counter-offer (the last form) thus “win” the battle of the forms and determines the duties of the parties

F. CONTRACT FORMATION UNDER UCC §2-207

(1) Do we have a “contract”?
(a) By Offer & Acceptance? 2-207(1)
· Identify Offer
· Identify Acceptance 2-207(2)
(b) By Performance? 2-207(3)

(2) If there is a contract, what are the terms? 
· §2-207(2) – additional terms? 
· §2-207(3) – performance? 

Example: Problem C – The Projected Cotton Crop (73)
1. S offers to sell entire cotton crop
2. B signs S’s offer, adds projected yield
3. S objects
4. B says, “never mind”, adds language that it will accept whatever is produced. 
5. Do we have an enforceable contract? 

ANALYSIS: 
Q1: Do We have  Contract?
Q: Is the offer an “intervening feeler” (negotiations), and would not terminate original offer?
A: Projected yield language puts heavy burden on seller.
A: One View – When you change the quantity, that is a termination of original offer and is a counter-
offer (court holding)
A: Second View – This is an acceptance, and the projected yield language is a proposal or additional terms. 

· There must be agreement to the “dickered” terms (price & quantity)

Q2: If so, what are the terms?
· “Different” terms contradict the terms in the offer
· “Additional” terms do not change the bargain
· CA SC & UCC views different and additional terms as the same

Q3: Do we have 2 merchants involved?
· Arguably, farmers are merchants b/c they are experts in their industry (familiar w/ sale, custom, practices)
· 2 merchants present, sub§ applies:
	2-207(2)(b): they materially alter it
· “Surprise or hardship” test is the test Drafters suggest to determine if the additional terms would “materially alter” the K. Comment 4
2-207(2)(c): notification of objection to them has already been given or is given w/in a reasonable time after notice of them is received
· Seller has an opportunity to object immediately and thus knock the terms out of the K 

Q4: Would sellers be liable for breach if only 380 bales of cotton were delivered?
· Yes, b/c there was performance. 
· Common Law “Last Shot”: Controlling contract would be the counter-offer and thus there would be a breach of contract for not delivering the last of the cotton. 
· UCC “First Shot”: The first form wins and there would be no breach of contract. 
	

G. BATTLE OF THE FORMS
1. U.C.C.
VALID ACCEPTANCE EVEN WITH ADDITIONAL TERMS
UCC §2-207: sought to lessen the unfairness of the “mirror image” and “last shot” which makes sense in face-to-face transactions, but not realistic in modern commercial transactions where parties deal thru pre-printed forms 

1) Subsection (1): An acceptance may contain terms that are different or additional from the offer and subsection
2) Subsection (2): Considers whether the varying terms in the acceptance become part of the contract

This section was designed to deal with situations in: 
1) sale of goods cases 
2) which the offer and acceptance vary from each other; or 
3) in which the parties have an oral agreement; and 
4) one or both parties send "confirmations" that add terms. 

HOW TO DEAL WITH: Cases where there is a difference b/w offer and acceptance

(1) Do the parties have a contract based on the exchange of their writings under 2-207(1)? (Has there been a “definite and seasonable” acceptance?)
(a) If yes, then the terms are dictated by 2-207(2)?
(b) If not, has a contract been formed by performance under 2-207(3)?

HOW TO DEAL WITH: Cases where there is an oral agreement followed by confirmations w/ Additional Terms 
UCC 2-207(2)(a)(b)(c): 
Additional terms become part of contract b/w Merchants – Unless: 
(1) the offer expressly limits acceptance to the terms of the offer; 
(2) they materially alter it; and
(3) notification of objection to them has already been given or is given w/in a reasonable time after notice of them is received. 
(b) Conflicting terms in confirmations knock out
(c) Terms that conflict from the oral agreement are not part of the contract unless both parties agree

Example: Problem C – Projected Cotton Crop (73)
1. S offers to sell entire cotton crop (1971 = 756 b/c; 1972 =380 b/c)
2. B signs S’s offer, adds projected yield of app. 875 b/c
3. S objects
4. B says, “never mind”, adds language that it will accept whatever is produced
· General Rule - Additional terms are proposals
· Rejection and Counteroffer: Additional terms here are construed as, arguably, materially altering the contract and could cause surprise or undue hardship. Projected yield places a great burden on seller. 
· “Surprise and Undue Hardship” Test: No contract if additional terms would “materially alter” the contract as to cause the party surprise and undue hardship (Drafters of UCC)
· First Shot Doctrine: 2-207(3) UCC rejects “last shot” and adopts “first shot” doctrine. 

Example: Brown Machine v. Hercules – S sent detailed price quote w/ indemnity provision. B sends purchase order, no indemnity; but limiting clause “order limited to its.” S sends order acknowledgement containing indemnity. B sends letter correcting specification and notes “all other specifications correct.” 
· First Shot Doctrine: Buyer considered to have fired the “first shot,” therefore, they are the winner. 
· No Express Assent – Indemnity Provision Not Part of Contract: H did not expressly assent to the additional terms and specifications clearly refers only to protocol for the machine’s mfr. 
· Surprise and Hardship: Indemnity provision materially alters the contract b/c it would surprise the defendant and cause him a hardship. 

NOTE: **If there is something important that you want to include in your K, best way to go is to have an express provision- do not leave it to the battle of the forms.

“ROLLING CONTRACT” THEORY: continuing offer where terms are not fully disclosed until later (removes it from the realm of 2-207). 

1. “Money now, terms later” – buyer reasonably expects additional terms after purchasing the good
2. Offer is not fully communicated until buyer has chance to see the additional terms
3. Acceptance occurs when buyer retains goods – additional terms are part of the contract unless unconscionable
4. to reject- return and get money back
5. Conflicting Terms Knock Each Other Out: Generally, conflict in confirmations knock each other out and current industry practices come into play.  Court will employ a gap filler

Example: ProCd Inc. v. Zeidenberg (83) – User must agree to user license contained behind shrink wrap, and encoded license, after buying software product.
· Offer: Selling of the product.
· Acceptance: Use of the product and not returning it. 
· Enforceable Contract
· Intellectual Property: Sale of software is not a sale of goods but licensed, and UCC should not apply here but b/c no better standard, Courts use UCC.

ALTERNATIVE APPROACH – contract is formed when money is paid, additional terms considered under 2-207 (not all courts follow “rolling contract” theory, which gives more power to seller to dictate terms) 
· UCC 2-207: There is a basic agreement in the store; terms come later after package is opened (see also Ohio Grain). 
· UCC 2-207(2) Additional terms: As between 2 merchants (assume Zeidenberg is merchant), would it become a part of the K? Was it a material hardship? Arguably no hardship  becomes a part of the K. Assume Z is not a merchant, addt’l terms are just proposals.

Example: Ohio Grain Co. v. Swisshelm – Parties have a conversation regarding sale of soybeans. Buyer sends confirmation, contains other specifications regarding quality of the beans under which the agreed price would be effective and waiver clause “silence equals acceptance.” 
· Conflicting Terms Knock Each Other Out: Generally, conflict in confirmations knock each other out and current industry practices come into play. 
· Terms Consistent w/ Industry Practice: ∆ knew that the price in grain market varies, and it was necessary to specify that the proposed price should apply to certain bean standards. Buyer clearly defined these standards. 
· Contract is Valid: It was the duty of the seller to reject them. In failing to do so, the contract became binding. 

B. Problem E: The Defective Home Computer (87)
1. Like Ohio, mfr is not a merchant. 
· 2-204(a): A K for sale of goods may be made in any manner sufficient to show agreement including conduct by both parties which recognizes the existence of such a K
· 2-204: K was formed at the time the parties talked over the phone
· 2-207: deals w/ additional terms. 
· Under the Rolling K approach however, the offer from the seller to the buyer is not fully communicated until the goods arrive w/ the terms, decides to keep the goods. 
· Holding: Consumer presumably inspected the package, tried out the computer, learned of the K, and did not reject the comp w/in the allotted time; consumer stuck w/ arbitration


VII. TERMS OF THE CONTRACT – EXPRESS AND IMPLIED
A. WORDS THAT CONSTITUTE PROMISES
B. EXPRESS
1. Terms must be sufficiently definite to be included in the contract R.2d 33  must be able to determine what was actually promised and whether it has been fulfilled.  
a. Agreement to agree is not enforceable- parites must agree on enough terms so that a court will enforce K

Example: Abrams v. Illinois College of Podiatric Medicine (118) – Student struggling in college. The student handbook provision states that instructors will periodically inform the student of his progress. He failed to obtain passing grades, even after a reduction in course load, and was dismissed. Student sued for breach of contract b/c school said they would do everything to help him.
· No Express Terms: The oral promises were vague and indefinite. There was no way to determine how much the school was required to perform.
· Handbook Provisions: More in the nature of an unenforceable expression of intention, hope or desire. 

C. U.C.C.
THE AGREEMENT
UCC §1-205, §2-208
(1) Express terms- expressly stated- controls when inconsistencies with other types of terms 
(2) Course of performance – relevant to show waiver or modification of express terms (how parties deal with each other)
(3) Course of dealing – how parties have dealt w/ each other in prior contracts
(4) Trade usage – industry practices
(5) Other implied terms (e.g., good faith obligation)

**Where you have inconsistencies, the hierarchy is as follows above.

D. CL ANALYSIS
1. which terms are left open
a. which terms are important
2. How easy or appropriate is it for the court to fill the gap?
3. are the parties acting in good faith
a. obligation on parties to act fairly during the negotiations

E. CONSPICUOUS DISCLAIMERS
1. Rule: CD are valid and can disclaim an employer’s intent to make the provisions of an employment manual part of the employment relationship
2. Exception: Inconsistent employer conduct or contradictory employment practices may negate the effect of a disclaimer. 

Example: Payne v. Sunnyside Community Hospital – Employee claims that a disclaimer in company manual was waived by the company’s actual conduct – they followed the manual on progressive disciplinary policies and employee was dismissed w/o implementation of policies.
· Test: Whether employee had a reasonable expectation the employer would follow the discipline procedure, based upon the language used in stating the procedure and the pattern of practice in the workplace.
· Conduct Nullifies Terms: Express terms in the manual are not necessarily governing the contract. There can be conduct that undercuts or nullifies express terms in the contract. 
· Holding: Employee presented evidence sufficient to defeat employer’s motion for summary judgment. 
· Employment Policy Thoughts: Most employees rely on what the employers actually do rather than what is written in the handbook. 


F. DISTINGUISH “PUFFING”
1. Rule: A seller may “puff” his wares or express his opinion about the quality and value of his goods even to the point of exaggeration w/out incurring warranty obligation 

Exception:  If the representation is a statement of fact, such a misrepresentation may sufficiently state a claim for breach of express warranty or fraudulent misrepresentation. Whether it is an opinion or fact depends on the circumstances.

G. U.C.C.
PUFFING v. WARRANTY
UCC §2-313: Express Warranties by Affirmation, Promise, Description, Sample

1. Is Statement Part of the “Basis of the Bargain”?
· Status of the parties
· Definiteness of statement
· Nature of the goods- more likely to rely on seller when complex
· Nature of defect- latent/obvious and sever/minor
· Harm done
UCC §2-313(1)(a): when seller makes a promise about the goods that becomes part of the basis of the bargain.  Formal words “warrant” or “guarantee” are not necessary to create an express warranty. 

UCC §2-313(2): The seller need not have a specific intention to make a warranty. An affirmation merely of the value of the goods or a statement purporting to be merely the seller’s opinion or commendation of the goods does not create a warranty. 

Example: Carpenter v. Chrysler Corporation – Salesman states the car is reliable. Buyer buys the car. Car is complete lemon. Buyer sues for breach of implied warranty.
· Statement of Fact/Warranty: Salesman’s statements were one of fact, not puffing. He referred to this car in attesting to its soundness and reliability. 
· Status of Parties is Relevant: Seller was experienced car dealer; buyer was not and trusted the dealership. Seller, despite his knowledge, failed to disclose that this car had problems. 
· Quality of the Product

Example: Scheirman v. Coulter – Seller made statements that cookware could not be purchased elsewhere (e.g., at retail stores and never at discount prices). Buyer purchases the cookware. Statements turned out to be false. She defaults on payments. 
· No Express Warranty: EW relates to the conformity of goods and consider their quality, character or condition. It was a statement as to availability and value rather than quality. 
· Caveat Emptor: Let the Buyer Beware – the court will not protect the buyer from foolish purchases: She was not an unsophisticated buyer – she has a degree in economics and has done some research.  
· Nature of the Deal  price is not covered under puffing

VIII. INCHOATE (INCOMPLETE) AGREEMENTS 
A. General Rule: The "agreement to agree" is not enforceable. Parties must agree on enough terms so that a court will enforce a contract.
1. Which terms are left open?
2. How easy (or appropriate) is it for court to fill the gap?
3. Are parties acting in good faith?
4. policy 

B. CL- if parties don’t agree on all terms, court won’t paternalistically rewrite agreement and enforce.
1. policy- K is supposed to be consensua; duties- is it the court’s job to impose duties on parties?

C. Courts might fill gaps if agreement on fundamental terms and gaps can be filled by reference to comparable transactions. See UCC 2-204, 2-305 & 2-309. 
1. Gap fillers are not effective unless an otherwise enforceable contract has been formed. The parties must evidence a mutual intention to be bound before a gap filler can operate. 
2. Gap fillers are not effective if the parties make a specific agreement to the contrary. 

UCC§2-204: Gap filler for terms
There is no gap fillers for these terms, and a failure to agree on them will result in the contract being deemed unenforceable due to indefiniteness even under the UCC that says parties don’t have to agree on everything. 
(1) what the parties bargained for (the subject matter of the contract)
(2) the quantity of goods the parties would want to exchange. 

UCC§2-305: Gap Filler as to Price: Reasonable Price
If nothing is said to the price, or if the price is left to be agreed upon by the parties and they later fail to agree, the price for the good swill be a “reasonable price at time of delivery.”
No K if parites intend not to be bound unless price fixed or agreed on and can’t agree (rescission and restitution)

UCC§2-309: Gap Filler Regarding Time of Delivery: Reasonable Time
If no time for shipment or delivery is agreed upon, the seller must tender the goods w/in “a reasonable time.” What is reasonable depends on all the circumstances, e.g., how complicated the good is to make, past dealings of the parties, the practice w/in the industry. 
If K provides for indefinite time duration , it is valid for a reasonable time, and may be terminated at any time by either party if not otherwise stated; termination requires reasonable notice unless on the happening of an agreed upon event.

D. If contract fails because of a party's failure to act in good faith, court might award reliance damages under R.2d 90 or might be more inclined to fill gaps.

E. If contract fails through no fault of either party and there has been enrichment of one or both parties, court might order quasi contract recovery. 

FOUR APPROACHEES: 

1. COURT DOES NOTHING
Example: Cottonwood Mall v. Sine: Previous lessor will renew the lease on “reasonable terms” and closer to the time of the expiration. He transferred to C.M. before renewal. CM raised rent. CM and leasee could not agree on the rent. 
· Court thinks it is inappropriate for them to r-write the K for the parties: Real-estate case where it would be TOO much of a guessing game, cannot fill in the gaps b/c there are many factors that must be weighed and put into the equation (e.g., inflation and instability in the commercial leasing market).  There was only an agreement to agree
· Failed to Act in Good Faith: D relied unreasonably on a vague statement.

2. COURT WRITES THE K FOR THE PARTIES AND FILL IN THE GAPS
Example: Berrey v. Jeffcoat - concerns a commercial lease for rent of space for use as restaurant space. P wanted to renew lease. ∆ failed to pay rent. π refused to renew lease unless back payments were made plus modified renewal to 10% increase in rent. π sues for forcible entry. 
· The Court is Willing to Fill in the Gaps: Tenant may have been justified in withholding the rent. The lower court should fill in the gap.   An agreement is reached if the remaining unsettled dicker terms are not part of a condition precedent to renewal.
· Why is the court willing to fill in the gaps in Berrey as opposed to Cottonwood?
Cottonwood – (1) ambiguous and open terms; (2) will renew lease on reasonable terms (oral promise)
Berrey – (1) rent is definite 10% increase, (2) provision where leasee has right to extend (written right)

FOCUS ON THE CONDUCT OF THE PARTIES. 

3. COURT RECOMPENSE ON THE BASIS OF RELIANCE- DEFINITENESS SUBSTITUTE
Example: Hoffman v. Red Owl Stores - ∆’s promised that for a sum of money they would establish grocery store for π. π sold present store, purchased lot for new store and ∆’s kept increasing the price. Deal never went through and π’s sue. There is not enough agreement b/w the parties to enforce a contract.
· No Enforceable Contract: Court does not feel competent in filling in the terms that have been left open 
(Size, costs, design, layout of the store building; and the terms of the lease w/ respect to rent, maintenance, renewal, and purchase options)
· Promissory Estoppel: Detrimental Reliance allows the enforcement of Promissory Estoppel. 
· Differences between Red Owl and Cottonwood.  Definiteness of promise.  cottonwood was not told to do anything or build anything while Red Owl was told to sell store.  

4. COURT RECOMPENSE ON THE BASIS OF UNJUST ENRICHMENT
Example: Dursteler v. Dursteler - Sale of mink ranch from one brother to another. The parties were unable to agree how the partnership should be operated. The seller returns to the ranch. 
· No Enforceable Contract: B/c definite terms were left open: 
1) how partnership initially would raise money to run ranch
2) how buyers would get food for the mink
3) how partnership would report its income and expenses
· Restitution: Buyers are entitled to down payment and the amount spend on feed for the mink but not moving expense, costs of hired help, reasonable rental value while buyers lived at ranch.  Unjust enrichment can only be what benefit was actually conferred onto the other party.  
· Clean Hands Doctrine: In order to receive equitable relief, one must act in good faith. It does not appear that either party here acted in bad faith.

“IS THERE A CONTRACT” ANALYSIS UNDER: 

RESTATEMENT
1. R.2d §27: Existence of K where Written Memorial is Contemplated

U.C.C.
2. UCC §2-204: Even though one or more terms are left open, the K does not fail if the parties have intended to make a K and there is a “reasonably certain basis” for giving appropriate remedy. 

3. UCC §2-305 (Gap Fillers) Open Price Term – if the parties so intend can conclude a K for sale even though the price is not settled. Price is a reasonable price at the time of delivery if: 
(1) nothing is said to price
(2) the price is left to be agreed upon by the parties and they fail to agree
(3) the price is be fixed in terms of some agreed market or some other standard as set or recorded by a third person or agency and it is not so set or recorded. 
Questions: (187)
3. Would a real estate contract satisfy the statute of frauds if its only description of the property being sold was “8427 S. Euclid?” Yes, b/c one could obtain witnesses on the stand to testify to the city. 

What if the ∆’s/seller’s attorney in addition wrote a letter rescinding the contract indicating the property was located “….”? No, if in Idaho court b/c not signed by both parties. 

4. Does a telegram w/ the printed name of the sender at the bottom satisfy the S of F? Yes, it is written, they took some time to write it out. Printed names and electronic signatures are considered to be the same as an actual signature.  All that matters is if you intended to sign.  

Should a tape recording of an oral contract satisfy the statute? No, a tape recording is not a memo in writing as required to satisfy the S of F. 

5. What happens if there was a written contract but it is lost?
R.2d §137: “The loss or destruction of a memo doesn’t deprive of effect under the Statute”
The lost written contract will still satisfy the S of F but it will require elements of proof. 

6. Electronic Ks: 
Yes, Ks are not to be considered unenforceable simply b/c they are in electronic form & contain electronic signatures (might hinder commerce if otherwise).

IX. IMPLIED TERM OF CONTRACT: COVENANT OF GOOD FAITH AND FAIR DEALING
A. Covenant of Good Faith and Fair Dealing Implied in All Contracts 

B. Will Be Enforced Only Where There Is:
1. No special element of reliance exists (e.g., partnership, insurance, and franchise)
2. Unequal Bargaining Power

C. How Is the Covenant of Good Faith Being Used?
1. Used as a Gap Filler - see 2-306. “While a buyer may not increase its requirement to any unreasonable disproportionate amount, it may reduce its requirements to any amount, including zero, so long as it does so in good faith.”

Example: Brewster of Lynchburg, Inc. v. Dial Corporation – Dial (∆) entered into a requirement contract w/ supplier (π) to purchase plastic bottles for one of its plant. Dial canceled after 2 months after it closes its facilities. Π claims breach of contract b/c “escape clause” says they can only terminate upon yearly anniversary. 
· No Breach of Contract: Dials termination did not amount to a breach b/c under 2-306, Dial was entitled to reduce its requirement to any amount, including zero, so long as it does so in good faith.
· No Reliance: B/c the K recognized that Dial was not obligated to purchase any minimum quantity. Court disregards the estimated quantity projected by seller. 
· Good Faith: Dial did not stop operating their business to get out of K, but rather b/c it was not beneficial to the company to continue the Salem Factory (legitimate business reasons unrelated to the K)  .   Examples of bad faith would be if Dail cancelled K to buy from someone else, or shut down business to get out of K.  
· Gap Filler: B/c there is no minimum stated, this is arguably an illusory statement. The covenant of good faith is necessary to put “flesh on the bones.” W/out it, we would not have an enforceable K at all. 

2. Might be Used to Override Express Termination Provision if court considers one party to be depriving other of benefit of bargain - one party in stronger position. 

Example: Triangle Mining Co. Inc. v. Stauffer Chemical Co. – Two mining contracts. Parties agreed that either could terminate at any time upon 90 days notice. Stauffer tried to terminate. Is Good Faith required for termination of K?
· No Good Faith Required: The express termination clause was unambiguous and intended to give tax relief to either party. The intention of the parties in enacting the 90 day termination clause was clear and should be enforced. 
· Sophisticated Entities: There is no unequal bargaining power. The parties are sophisticated and contractually agreed to the termination clause. P was the one who wanted the termination clause in there for tax benefits.  Can’t take the benefits and then not accept the risks involved with it.  
· Good faith can override express terms when: there is a disparity between bargaining power or special elements of reliance
· Unequal bargaining power- such as those found in partnerships, insurance, and franchise agreements
· Unequal bargaining power- not able to negotiate over this term, superior power difference

NOTE: LOOK AT THE BARGAINING STRENGTH OF THE PARTIES IN DETERMINING WHETHER THERE IS AN IMPLIED COVENANT OF GOOD FAITH

D. What Does Good Faith Require? 
1. U.C.C.
UCC §1-201(19): Good Faith – honesty in fact in the conduct or transaction concerned (pure heart, empty head) focuses not on the reasonableness but subjective honesty.  

Example: Casa D’Angelo v. A&R Realty – Under a % lease contract, the tenant pays some base rent, but then in addition agrees to pay some % on the amount of revenue earned on the premises. Tenant decides to phase out its restaurant in the last year of its 5 year contract. Leasor sues tenant claiming T violated an implied covenant to generate rent %.
· Court Defines “Bad Faith”: Bad faith is not simply bad judgment or negligence, it implies the conscious wrongdoing of a wrong b/c of dishonest purpose or moral obliquity (Court is setting the bar pretty low)
· Rule: There is no implied covenant to generate % rent or to continuously operate when the agreed base rent is substantial, unless the provision of the lease shows the parties intent to do so. 
· No Bad Faith: Court found no facts to support that Tenant changed its operation to deprive Leasor of its base rent. There is evidence that Tenant lacked the personnel and resources to continue operating its business. Further, no evidence to show that they acted unreasonably. Tenant did not violate the contract 

MERCHANTS HELD TO HIGHER STANDARD
UCC §2-103(1)(b): Good Faith (Merchant) – Observance of reasonable commercial standards of fair dealing in the trade (pure heart + reasonableness) 

2. “Spirit of the Contract” – Implication of obligation of good faith allows a court to enforce the spirit of the contract by finding that the party’s performance is in breach of this obligation. However, the court must know goal of the contract and what the parties are trying to achieve. 

E. Compare "best efforts" under 2-306(2). 
1. U.C.C.
Output Requirements and Exclusive Dealings
UCC §2-306(2) 
a. Buyer is to use “best efforts” to promote their sale

Best efforts distinguished from good faith
· Must use reasonable diligence to market the seller’s product. 
· We look at how other people do these kinds of deals. 
· Not required to bankrupt oneself. 

X. STATUTE OF FRAUDS
A. ANALYSIS
1. Is Contract w/in Statute of Frauds?;
a. Land sale K- one year rule (CL)
b. 2-201
2. If Contract is w/in Statute of Frauds, is there a Sufficient Writing to Satisfy?; and
a. It does not require that the K is in writing, it is required that there be sufficient evidence of it 
3. Is there is no sufficient writing, is there an Exception to the Statute of Frauds? 

NOTE: IF THE STATUTE APPLIES AND IS NOT SATISFIED, THE CONTRACT IS VOIDABLE BY THE PARTY WHO HAS THE STATUTE OF FRAUDS DEFENSE. 

B. Question 1: IS CONTRACT WITHIN STATUTE OF FRAUDS?
1. ONE YEAR PROVISION – It is only when, by its own terms, completed performance of a promise is impossible within a year of its making that the statute applies-  CL
a. The one year provision is applying to the terms of the K not possible hypotheticals

Example: Burton v. Atomic Workers Federal Credit Union
· Death Does Not Constitute Performance: Employer agreed she would be employed until 65.
· if death could constitute performance then employee K’s would never be able to meet the SOF requirements
·  Example where death would constitute performance is if taking care of someone until they died and they died w/in a year 
· Death needs to be central to the K
· Oral Employment Agreement is w/in Statute of Frauds: It is impossible for this contract to be completed w/in one year therefore it is w/in the S of F. 
· Dissent: (Most courts would agree w/ dissent) Indefinite contracts, like this one, are not w/in the S of F. 
· the K provided that she could be fired if for just cause.  She could be fired w/in a year b/c of problem like financial reason.  
· Just cause could arise at any time 

Exception: If a contingency may occur, which will in less than one year terminate a K for indefinite employment, such employment K is not subject to the Statute of Frauds. 
Does death constitute performance? Sometimes, depending on circumstances
Partial performance- doesn’t need to be in writing if there has been a partial performance
Promissory Estoppel- can estopp  the party from using the SOF.  Relaice can be used to substitute the req. for writing
Distinguish b/w employment K where death ends the contract (excuse) and a K’s purpose to be performed w/in the person’s life (contingency) Hubbard
Quitting/termination (breach) of the contract does not constitute performance

2. LAND SALE PROVISION

3. SALE OF GOODS > $500 OR MORE; UCC §2-201

C. Question 2: IS THERE A WRITING SUFFICIENT TO SATISFY THE STATUTE?
1. Strict View – All Essential Terms Must Be In Writing Signed By Both Sides

Example: Hoffman v. Sun Valley Co., Inc – (Idaho Approach)
(1) Is this contract w/in the Statute of Frauds? 
Yes, b/c it is for the sale of land.

(2) Is there sufficient writing? 
No. The check is insufficient to constitute a memorandum b/c the only notation is “Escrow Ruud Mtn. Lots” Further, this jurisdiction requires that it be signed by both parties; must have all the terms of the agreement.  The letter that went into more data was only signed by the buyer and the formal documents such as the deeds were not signed by seller

RULE: Unsigned writing may be considered a part of the memorandum only where express reference to it is made in a signed writing. 

· Required Elements of Memorandum: 
(1) plainly set forth the parties to the contract
(2) subject matter
(3) price or consideration
(4) a description of the property
(5) all the essential terms and conditions of the agreement

2. Middle Ground – R.2d 131 & 132
RESTATEMENT
(1) Signed by party to be charged (defendant)
(2) Essential terms w/ reasonable certainty
(3) Memorandum may consist of several writings, as long as one is signed and the others clearly indicate that they relate to the same transaction

*Notice that this approach is more liberal than Idaho’s approach; reflects the way that transactions really occur.

3. UCC View – Not All Terms Need Be Reflected, Need Quantity, Signed by Party To Be Charged

UCC 2-201(1): 
The writing must be “sufficient to indicate that a contract for sale has been made.”
(1) in writing;
(2) signed by the party against whom enforcement is sought
(3) the writing evidences that a contract for sale has been made 
(4) contains subject matter and a quantity term
a. The writing will not be considered insufficient if it omits or incorrectly states terms not agreed upon
b. Will not enforceable for more than the quantity stated in the writing

UCC 2-201(2): Exception - Merchant’s Confirmatory Memorandum 
(1) Within a reasonable time
(2) Party can send a letter with the terms of the agreement to the other party and as long as the other party has reasont oknow of it’s contents the writing satisfies the SOF even if the party being sued did not open it or sign it.  
· Exception- written notice within 10 days against the contents 
· However, it is necessary to require that the writing contain explicit language of confirmation or reference to the prior agreement (to prevent unilateral enforcement by sender)


Requirements:
(1) transaction is b/w merchants; 
(2) the memorandum is sent w/in a reasonable time after the K was made;
(3) it is actually received by the other party and that party has reason to know of its contents;
(4) the confirmatory memorandum satisfies the requirements of 2-201(1) against sender; and 
(5) it is not objected to in writing w/in ten days after its receipt. 

Example: Bazak Int’l Corp. v. Mast Industries – 5 purchase orders and a check qualify as a confirmatory writing w/in the Merchant’s Exception to satisfy writing in the Statute of Frauds. 
· Purchase Order: Alone, it is not a contract but an Offer. 
· Statute of Frauds Satisfied: This does not mean that there is an enforceable contract. 

D. Question 3: IF CONTRACT IS WITHIN STATUTE OF FRAUDS, AND THERE IS NO SUFFICENT WIRTING, IS THERE AN EXCEPTION?
1. Admission 2-201(3)(b)
a. Definition: if the party being sued admits that a contract for sale was made but the contract is not enforceable b/c it is not in writing, the contract will be enforced.  
b. Don’t need to admit to the actual contract, but admit to facts that one can infer there is a contract
c. Encourages perjury b/c party knows they can’t admit.  No admission exception unless dealing with sale of goods and the UCC.
d. May be used in a non-sale of goods case

2. Partial Performance
a. Definition: So long as partial performance has occurred under the contract, the trial court has the discretion to compel specific performance of an agreement, despite the lack of written evidence of the parties’ agreement.

Example: Jolley v. Clay – Son is executor and beneficiary of the land. He is trying to defeat a conveyance through sale of land to his sister. 
· No Written Contract: However, there was some kind of a transaction b/w buyer and seller. There is a lot of proof 
· Partial Performance Exception: There is sufficient partial performance to take the contract out of the Statute of Frauds through Jolley’s (1) took possession and lived as owner for 15 years; (2) made improvements up to $10K; and (3) Paid $5.5K of $10K purchase price
· Distinguish Burton: Arguably, an employment situation there will always be partial performance b/c they will begin work. While there is more evidence here in this real estate transaction to corroborate that a sale of land took place. Also the employment K could be completed in one year
· Hypo- what if the buyer had only paid over time but had not made improvements or paid the taxes?
· It might indicate just a lease and not a sale.  would have to look at how much she was paying and see if it was more than the amount of a fair rental to show evidence of sale.

3. UCC exceptions to SOF  2-201 3(a)
a. A contract is enforceable if the goods are to be specially manufactured for the buyer and the buyer knows that the goods are really for the buyer.
b. Also applies to goods in which payment has been received or have been delivered (partial payment exception)
(1) only going to apply to goods in which there are multiple goods being shipped and can be divided up
(2) can only enforce to the extent paid for

4. Promissory Estoppel – R.2d §139

Example: Allied Grape Growers v. Bronco Wine Co – Oral agreement
Q1: Would this contract be w/in the Statute of Frauds? Yes – sale of goods > $500
Q2: Is there sufficient writing? No
Q3: Are there any applicable exceptions? Promissory Estoppel to circumvent the writing requirement


Detrimental Reliance:
(1) A changed position to their detriment: A had originally had K w/ United Vitners (UV agreed to purchase 850 tons of Carnelians)
(2) A got special permission from UV to sell to B instead
(3) B started rejecting loads, by this time it was raining heavily and grapes were rotting in fields.
(4) B refused to schedule delivery
a. Not all courts feel that it is appropriate to have a PE exception, b/c it will allow so many cases in that would not have been allowed otherwise.  If drafters wanted it they would have written it into the code.
i. Takes away uniformity and certainty in the law

R2d §139 – Enforcement by virtue of action in Reliance – Restatement is much more detailed
“DOES JUSTICE REQUIRES ENFORCEMENT” FACTORS: 
1. Availability and adequacy of other remedies, particularly cancellation and restitution
2. Definite and substantial character of the action or forbearance in relation to the remedy sought
3. Extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence
4. Reasonableness of the action or forbearance
5. Extent to which the action or forbearance was foreseeable by the promisor (prior dealings and how business is usually done in the industry).

5. UCC Exceptions under 2-201
UCC 2-201(3)(a)(c) not an exception in one year cases but it is in Real Estate cases.

6. Promissory Fraud: someone makes a promise but has no intention of keeping it
a. proving a tort
b. can’t claim SOF.  

E. HOW TO SPOT THE ISSUE: “IS THIS CONTRACT W/IN THE S of F?”
1. Oral agreement; or
2. Cursory agreement (e.g., scribbled on a napkin); or
3. Letter where both parties have not signed

F. POLICIES UNDERLYING STATUTE OF FRAUDS:
1. Evidentiary Function: Better evidence than verbal testimony (most important)
a. oral testimony is less reliable than written b/c people lie, or don’t remember correctly if it is a long term K
2. Cautionary Function: If people are signing some type of written contract, they are actually thinking about what they are agreeing to. 
a. if they have to put something into writing they are less likely to enter into a foolish agreement
3. Channeling Function: Channel certain agreements into a written form so judge can look and see that there is an intent to be bound – like putting a stamp on a coin to show its worth (serves as a validating function similar to evidentiary function)
a. if you see it in a written K then you can tell that there is a K

G. MODIFICATIONS OF CONTRACTS WITHIN STATUTE OF FRAUDS
1. Need writing if contract as modified is within the Statute of Frauds; or
2. If quantity increased in sales case, need writing (otherwise, original writing will satisfy); 2-209(3)

EXCEPTION: Reliance exception if no writing

1. Need Writing If Subject Matter of Modification is Within Statute of Frauds
a. If the contract, as modified, is within the Statue of Frauds, we need written evidence of the modification. 

2. UCC 2-209(3) Modification, Rescission and Waiver
b. A modification to the contract must, itself, satisfy the Statute of Frauds if it would be subject to the S of F were it a separate K. 
c. Is vaguely worded. Does not say that ALL modifications must be in writing. 


2 Ways to interpret the UCC §2-209(3)
(1) All modifications are required to be in writing. Wixon Jewelers v. Di-Star 
(2) Only when increasing quantity is a written modification required (if the modification goes only to change in delivery, the original contract still does the job and  written evidence of the modification is not necessary).
(3) Reliance exception if no writing

H. NO ORAL MODIFICATION CLAUSES
1. COMMON LAW (old view) – Not enforceable

Example: Wagner v. Graziano Construction Company – P entered into K w/ D to supply paint and supply materials. The K stated, “No extra will be agreed to or paid for, unless agreed to in writing.”  P was orally requested by D to perform extra work and supply additional material, w/ D stating that it did not have to be in writing.  D refused to pay for the supplemental work b/c of the oral modification clause and P sued.
· “No Oral Modification Clause” Unenforceable: This prevents injustice and unjust enrichment.
· Specific Stipulation in Contract Can Be Waived

2. But see 2-209(2), 2-209(4) & 2-209(5)
UCC
NOM Clauses enforceable unless reliance on modification 
	Still worth putting in b/c juries might feel sympathetic or believe your side

§2-209(2): No oral modification clause is enforceable unless;
· If you have a merchant providing a form to a non-merchant, there must be a separate signing of a no oral modification clause. 
· Or if there has been some sort of reliance on modification

§2-209(4): Although an attempt at modification or rescission does not satisfy the requirements of subsection (2) or (3) it can operate as a waiver.
· Oral agreement on modification can waive written requirement.

§2-209(5):  Parties can waive written requirement of modification by orally agreeing as long as there is no reliance. Evidence needs to show changed conduct (reliance) after the oral agreement

PAROLE EVIDENCE RULE
I. Defined: 
· PER regulates when a party to a written contract may introduce evidence that the parties had reached an agreement as to a particular term when that term, for some reason, did not appear in the final version of the written contract. 
· Applies only during contract formation and not to modifications 

J. Reason for PER
1. The last written document is intended to he an integration of all the prior agreements or negotiations.  It was meant to supersede everything that was written or said before.
2. Distrust of juries
3. adding more certainty and formality to business dealings
 
K. Analysis
1. Do we have a written contract?
a. Otherwise we do not do the PEA
2. Evidence of prior agreement or contemporaneous oral agreement? (PER does not apply to modifications)
If yes to 1 & 2, move on to 3 & 4
3. Did parties intend writing to be final expression of terms in the agreement (partial integration)?
4. Did parties intend written agreement to be final express of all terms of contract (complete integration)?
a. If so,, evidence of a prior agreement or contemporaneous oral agreement contradicting integrated writing will be barred unless exception

L. WHAT HAPPENS WHEN A JUDGE ALLOWS PE?
1. Does not mean the term automatically becomes a part of the contract
2. Only means the party has an opportunity to convince the jury that the previous agreement existed. 

M. Parole Evidence Rule:
1. Complete Integration: When parties have agreed to contract as an “integration” – a complete and final embodiment of the terms – PE cannot be used to add or vary its terms 
2. Partial Integration: When only part of the agreement is integrated, the same rule applies to that part, but PE may be used to prove elements of the agreement not reduced to writing (as long as they do not contradict any other terms)

Example: WWW Associates, Inc v. Giancontieri- (sale of land) During K negotiations, the P buyer learned that a lien had been filed against the property involved. Buyer asked that a clause be added stating that if the litigation was unresolved as of June 1, either party could cancel the K. June 1 arrived with the litigation still pending, buyer indicated that it was prepared to close, but the seller canceled the K, invoking the cancellation clause.
· PE excludes Buyer’s Assertion: Buyer claims cancellation clause was for their sole benefit. They offer evidence that seller was not doing anything to defend against the claim so they could sell for a higher price to another bu1yer.
· Complete Integration: Court finds the merger clause “this is a exclusive and complete statement…”  contained in the K intended it to be the complete statement of their final agreement. 
· Courts are more likely to say this is the final expression when it is between sophisticated businessmen
· Courts are also more likely to allow for merger causes if it is not on a preprinted form
· Most courts are not going to consider a merger clause to be conclusive that this is the final doc

N. WHAT IS AN ADDITIONAL TERM OR A NON-CONTRADICTORY TERM?

RESTATEMENT: 
“Might naturally have been a separate agreement” – admit the evidence

UCC:
“Would certainly been included in the agreement” – admit the evidence (excludes evidence in still fewer instances)

O. FACTORS TO TAKE INTO ACCOUNT WHETHER SIDE AGREEMENT WOULD HAVE BEEN INCLUDED: 
1. Detail of contract
2. Sophistication of the parties
3. Merger clause
4. Do parties in these circumstances frequently leave things out of written K
5. Form contract (standardized contracts)

ANALYSIS

1. Is the written contract partially or completely integrated?

2. If completely integrated, no PE can be introduced. 

3. If partially integrated, PE may be introduced to supplement the written contract (see instances below).
  Use “might naturally” or “would certainly” test to determine if it is contradictory term


P. WHEN EVIDENCE OF PRIOR AGREEMENT OR ORAL AGREEMENTS WILL BE ADMITTED
1. Contract not even partially integrated
2. Oral condition precedent
3. Consistent additional term (not completely integrated)
i. Restatement are the terms such that the parties might naturally be made as a separate agreement by parties situated as were the parties to the written K?
ii. UCC exclude evidence only if parties would hav certainly included terms in the written K.
4. Ambiguity
5. Course of performance, course of dealing, trade usage
6. Misrepresentation
7. Mistake – “scriverner’s error”

Oral Condition Precedent

Example: Scott v. Wall - The parties signed a promissory pursuant to an agreement to buy and operate a restaurant. The note's promise to pay was to become binding only on the occurrence of the makers obtaining a 3-year lease on the restaurant's existing location. Wall was unable to negotiate an acceptable lease, and defaulted on the note. Scott filed suit seeking to collect the accelerated amt owing on the note.
· Condition preceding: Promise to pay conditional upon obtaining a 3 years lease. Thus, PE will be admitted. 
· Distinguish from WWW: Evidence is admissible b/c it pertains to when the contract will take effect. In WWW, π was trying to contradict the terms of the K. Cannot give effect to a writing if its enforceability depends on the happening of some event that does not end up happening. 
· How could a party protect themselves from condition precedent? Could explicitly state “No conditions preceding to enforcement of this contract”

Consistent additional terms and ambiguity

Example: Masterson v. Sine: (sale of land) Brother (π) and his wife owned a ranch as tenants in common. They conveyed it to his sister and her husband by grant deed w/ an option contract clause that they Bro reserved the right to repurchase the property before said time for the same consideration plus any improvements. Bro has been adjudged bankrupt and now his wife and trustee want to enforce the option. 
· Oral agreement & Ambiguity: Oral agreement that land will remain in the family making option non-assignable. Ambiguity as to the price of the improvement. 
· All PE admissible: PE towards both oral agreement and ambiguous terms as to how to calculate price is admissible. A grant deed is skeletal in form. Plus this is agreement b/w family members and did not know of the disadvantages of failing to put everything in the agreement. Even though there is a merger clause, it is only a factor to be considered, not determinative. This is a case where the collateral agreement could be said to have “might naturally” be made a separate agreement.

Is this undercutting the sanctity of the written contract? (Older view)

Course of Performance, Course of Dealing, Usage of Trade

Example: Columbia Nitrogen Corp. v. Royster Co – Sale of fertilizer, price drops. 
Course dealing – in the parties past business conduct, sometimes quantities and price were mutually adjusted. 
Trade usage – price is allowed to fluctuate depending on the market. These contracts are “gentlemen’s agreements” or mere formalities. 
· PE admitted: Merger clause is not a careful enough negation. Must state “the price is set and may not vary.” Evidence from prior dealings and trade usage will be admitted when it can reasonably be construed to be consistent w/ the terms of the contract. 

*It is easier to prove course dealing (more objective and susceptible to proof) vs. some oral agreement (swearing contest)

Misrepresentation

RESTATEMENT 2d
§164 – When a Misrepresentation makes a contract voidable:
· If is fraudulent (not negligent) or a material misrepresentation and party was justified in relying, the contract is voidable

Example: Keller v. A.O: Grain silos don’t work in the way that seller represented to the buyer. Buyer’s cattle get sick and some die. Buyer is unsophisticated buyer (farmer) according to the court.
· When can evidence of negligent misrepresentation come in? If it is evidence of fraud, it is admissible at any time no matter what. Here there was a form printed K. The parties did not carefully negotiate. 
· Non-reliance provision inadequate: Even though contract contained a non-reliance provision that farmer agreed these were not guarantees and that they did not rely on those statements, the language did not clearly and specifically disclaim reliance by π. AO needed to be more precise in describing what product will do and what it won’t do. 
· Dissent: Majority decision undercuts the sanctity of the written contract. Π should not be allowed to get around a K by suing in Tort. 
· Difference between fraudulent and negligent misrepresentations.  The evidence should only be admissible if it was fraudulent. 
· Much easier to prove negligent than fraudulent misrepresentations- would open the door too much  

*Split Court: PE does not bar the admission of evidence to establish Tort law claims not expressly prohibited 

	
Reformation

	Reformation: Is the re-writing of the contract to reflect the parties true intentions.
	
Allowed when 3 Elements met:
(1) Instrument representing an antecedent agreement which should be reformed; 
(2) Mutual mistake or mistake by one party and inequitable conduct by the other, resulting in an instrument that doesn’t reflect what either party intended; 
(3) Proof of these elements by clear and convincing evidence. 
· higher standard of proof
· judge decides whether reformation is allowed
	
Example: Thompson v. Estate of Coffield – Issue: how much mineral rights was the buyer and seller to get at the time of the sale? The sellers sold some property that was subject to some coal mining leases and the deed said that the seller would reserve the right to the royalties under all recorded leases.  The seller wants to show that this was incorrect that the parties wanted the deed to reflect that the seller was supposed to get the royalties for all recorded and unrecorded leases for the coal. 
Court allows extrinsic evidence: Not for the purpose of contradicting the written instrument, but to show the final writing did not reflect the true agreement of the parties. PE here was a transcript from court of the hearing where there was a discussion of the mineral rights and no objection by the buyers. 
1. can be reformed through fraud, mistake or accident

Misunderstanding
	
	RESTATEMENT
	R.2d §20
· Does a party have reason to know the meaning of a term attached by the other party?

Example: Frigaliment Importing Co. v. BNS International Sales Corp – Dispute as to the meaning of chicken and whether it refers to boilers/fryers, or stewing (older chickens). Seller sends both boilers and stewing chickens. Buyer accepts, complains, then sues. 
· Burden of Proof: Party pushing the narrower term has burden of proof. 
· PE rule does not really apply here: There is conflicting testimony w/in the trade on whether a chicken means young or old. Buyer is arguably more experienced and should have known that the price being offered was too good of a bargain to mean all young chickens.
· PE is being applied because chicken is an ambiguous term here 
· Trade Usage: In order for trade usage to be admissible, it must be uniformly known.  
· b/c there were different opinions by experts it is not so pervasive a term that a relatively inexperienced buyer would know what it means.

*The broader meaning is the more reasonable one. Does the buyer reasonably expect the seller is going to lose money?

XI. UNENFORCEABLE CONTRACTS

A. MUTUAL MISTAKE

RESTATEMENT
R.2d §152: Analysis
1) Mutual mistake as to a basic assumption 
– find a mistake and say that both parties are mistaken
2) Materially different bargain?
– must cause a materially different exchange (significant)
3) Assumption of Risk R.2d 154 
– did party seeking relief assume the risk? Most decisions based on this element: was someone gambling and they just lost?
a) risk was allocated by express agreement
b) party had limited knowledge but decides to treat as sufficient (sterile bull)
c) as a matter of law court finds it reasonable to place the risk of mistake on that party (stock broker, plane engine)

1. Mistake of Fact

Example: Reilley v. Richards - π was going to build a family home on the property but discovered that a portion of it lies in a flood hazard area. 
1. Mutual mistake? Both parties were unaware.
2. Materiality? Yes, b/c it goes to the character of the property and severely frustrates the ∆’s ability to build a home.
3. Assumption of Risk? Buyer is not negligent in failing to discover the lot was in a designated floodplain. 
1. Holding: Rescission (undo the deal) is proper as a mutual mistake existed and the buyer was not negligent in failing to discover the mistake. Buyer was a lawyer but not a real estate lawyer. The 60 day escape clause imposed no burden to investigate. Therefore, Buyer did not assume the risk.
2. Fairness v. Finality: Despite the policy against undoing Ks, here the seller is not put in a worse place before the sale. 

*Look at the significance of the mistake. How harmful is it?

Hypo: The Sterile Bull Case
Parties are aware that sterility of a bull cannot be determined until later on. It appears they are gambling. B assumes the risk if both are experienced in the trade. There is no way for a B to rely on the S’s superior knowledge or skill b/c there is no way to tell. The B cannot rescind the K b/c the B realized that there was a chance that the bull could be sterile at the time they purchases him. Risk of sterility was one of the elements of the bargain.  Might instead be able to sue under warranty and argue that both parties knew that the bull was wanted for breeding.  Look at the price.  
Factors to consider: Price, relative degree of experience, trade usage (who bears the risk in a situation like this)

Hypo: Stock Broker
Stock broker firm miscalculated the # of shares owned by a customer after a merger and purchased stock back for 10x more. B/c the firm, based on its research, determined for itself the value of the stock and acquired the stock, it was not inequitable as a matter of law to hold the firm to the bad bargain as a consequence of its own negligent research.
Mutual mistake- arguable
Restatement 154- 
3. Risk allocated by agreement- not indicated in the K that the brokerage would eat it if mistake
4. Limited knowledge – 
5. Allocated by court- the seller is relying on the broker to get it right
Reliance Matters: What if seller had used the money to pay off a mortgage? No would be unjust enrichment and can easily undo that and give the money back  
· Reliance will be taken into account, though it will not be the sole determining factor: Must be looked at w/ reasonableness. If person goes out and buys things asap so that money won’t be taken away, this is not reasonable so reliance will not mean much. R.2d 158 – Relief including Restitution (photocopy)

Hypo: Plane Engine
Plane engines worth $5.5K are inadvertently placed in a pile of junk and sold for $400.
Policy: A finding that the title did not pass was reasonable b/c the engines were accidentally taken from the airline's prop as misidentified scrap metal, the supplier had actual and reasonable notice of the airline's claim of ownership prior to his attempt to purchase the engines, and the supplier was not damaged by the airline's conduct.

2. Matter of Law: Placing the Risk on Insurance Co.

Example: Woyma v. Ciolek – Woyma is in a car accident and insurance co has her sign a waiver that she cannot sue for more injuries. Later discovered that her injuries are quite severe. 
1. Mutual mistake? Both parties are mistaken as to the extent of her injuries.
2. Material? Yes, b/c difference b/w $25 insurance co vs. $22,500 jury award.
3. Assumption of Risk? The waiver allocated the risk of any [un]known injuries to π.  There was no bargaining for this provision and never discussed the possibility of further injuries.  No consideration for this assumption of risk.
· Fairness: Dictates that Woyma be granted relief b/c this is an unfair deal. The π would be severely hurt if the K is enforced. 
· Problems with this ruling- policy, no way an insurance co can allocate risk to P.  no way an insurance co is going to want to settle b/c P can sue later and say unfair.  Going to lead to insurance co just saying sue b/c then can’t re-sue if the amount is later not enough.  

Hull: This case would be better placed under “unconscionability.” 
*Even though parties have contractually assumed the risk, a court may still throw out the agreement b/c it was unfair (violation of public policy.

B. UNILATERAL MISTAKE

1. RESTATEMENT
R.2d §153
1) Unilateral mistake as to basic assumption
2) Material
3) Non-mistaken party had reason to know of mistake; or
Enforcement would lead to unconscionable result
4) No Assumption of Risk R.2d 154

Example: Donovan v. RRL Corp – Proofreading error at newspaper in regards to sale ad for jaguar car. If contract upheld, dealer would suffer 30% loss.
1. Basic assumption: significant error in price term.
i. Buyer had reason to know that the price was not right they had gone and looked at the same car and saw it was 12-13 K more than this price
2. Material: exchange of performances would be substantially less desirable for D and more desirable for P. P implicitly concedes materiality.
3. Unconscionable: P was a lawyer. Court says unconscionable for the π to obtain a windfall of $10K.  32 percent error is too much.  P did not lose anything by not getting the deal, no reliance.  
4. No Assumption of Risk: Unable to proofread ad.
· Holding: Dealer may rescind for unilateral mistake of fact. Even though CA vehicle code says dealers must sell cars at offered price, simple negligence does not constitute neglect of a legal duty. 
· Concerned w/ disparity in value of exchange. Seller $10K loss and buyer $0. 

TEST TIP: DO ANALYSIS BOTH WAYS – UNILATERAL AND MUTUAL MISTAKE
· Must look at reliance and how much harm would be done if K was enforced

What are we looking at when determining if this is an unfair deal?
· Unfair bargain?
· Unjustly enriched?

	Unilateral Hypos

1. A store sells both cheap and expensive jewelry; B, a customer sees what he recognizes to be a jewel worth not less than $100, which he correctly believes to have been placed there by mistake. He asks A for the jewel and gives 10 cents for it. 
Held: The mistake is unilateral since B was not mistaken, but only A. The restatement observes that A is entitled to restitution. 

2. A offers at auction a chest and contents believing that the chest contains only some cloth of little value, B bids $50. It’s discovered that one of the pieces of cloth is worth at least $100. 
Held: A is not entitled to restitution for his unilateral mistake b/c he assumed the risk.  

Why do we grant relief in one case and not in another? Auction case you are gambling that someone will bid a price on the trunk and you want to obtain the highest price possible and buyer is gambling that they may get something more valuable at a lesser price; whereas, in the store a sale it is not supposed to be a gamble. 

3. A buys from B an expensive machine mistakenly believing that it will be suitable for A’s purpose. The machine was in perfect working order but it is not suitable for As purposes. B doesn’t know of A’s planned use of the machine, and doesn’t represent to A that it will be suitable for As purposes. 
Held: A cannot rescind the sale although it is unexpectedly onerous. The mistake didn’t result in a grossly unequal exchange. 
a. This isn’t an unconscionable result; B didn’t have reason to know the needs of the A.
b. However, if seller did know needs of A & A relied on Bs expertise, this may constitute breach of warranty.

C. IMPRACTICABILITY  seller’s remedy

* Mistake goes to time of contract formation. 
   Impossibility goes to problems after contract formation. 

UCC
§2-615 – Impracticability (Apply regardless of whether sales of goods case)
1) Impracticable performance (akin to impossible) 
2) Caused by an event the non-occurrence of which was the basic assumption upon which the K was made
3) Event not caused by fault of party seeking excuse- focus on the fault of the party if there is fault then not going to let off the hook
4) Party seeking excuse did not assume the risk

Example: Mishara Construction Co. v. Transit-Mixed Concrete Corp (541) – Labor stoppage at Buyers worksite prevented concrete seller from performing. 
· Analysis: Seller was unable to perform b/c of the buyer’s employees’ picket line. It was assumed that seller would have access to buyer’s yard to deliver concrete. Seller did not cause the strike. Seller did not assume the risk
· Holding: Jury found for seller. 
· Question of Foreseeability: Buyer is in better position to know of the possibility of strike. If event was foreseeable, it should have been addressed in the contract. Evidence of unrest should put them on notice not to make significant deals. 


D. COMPETING SCHOOLS OF THOUGHT
1. Economic Analysis
a. Posner
1) Who should bear the cost?
· If the party seeking the excuse was in a better position to prevent or insure against the strike, the risk should be assigned to that party; or
· The cheaper insurer should bear the cost
2) Measurement of Costs – (Hull this is problematic)
· Costs of estimating the probability that the risk will materialize; and
· The magnitude of the loss if the risk does materialize
3) Transaction Costs
4) Relationship between the parties
· How have the parties acted in the past
· When these situations come up what did the parties do before (prior experience)



Hypothetical (544)

1. A contracts w/ B to shingle Bs roof. When A has done part of the work, much of the house including the roof is destroyed by fire w/out his fault, so that he is unable to complete the work. 
A’s duty to shingle the roof is discharged, and A is not liable to B for breach of K. 
· Contractor is outside and has no control over things inside. Homeowner is in better position to protect/recover such incidents; Duty of A to shingle house are excused based on impracticality b/c homeowner is in full possession of house; A cannot shingle house that doesn’t exist! This would be an unreasonable/ not feasible request. 

2. A contracts w/ B to build a house for B. When A has done part of the work, much of the structure is destroyed by fire w/out his fault; A refuses to finish building the house. 
A’s duty to build the house is not discharged, and A is liable to B for breach of K. 
· Non-economic perspective: There is nothing stopping A from continuing to build the house, except the financial aspect of rebuilding the roof. 
· Economic perspective: Contractor is in control of house during building, and is thus in better position to know the limits of house, etc and in better position to (1) prevent; and (2) insure against it . As opposed to owners who are not living in house, thus not in control of house.

How do we distinguish b/w these 2 cases? A roofer cannot roof a house that is no longer in existence. 

2. Relational Contract Theorist
a. Who should bear the cost?
· Both, b/c it is akin to a personal relationship (there will be compromise)
· When unexpected event happens, parties will make adjustments (not rigid law of economics)
· Good faith obligation can be imposed by the court to make adjustments to the K.

Example: Sunflower Electric Co-op v. Tomlinson Oil Co. – Oil reserves run out and contract could not be performed. Performance was impractical b/c gas fields were exhausted and thus seller unable to deliver minimum amount.
· Impracticability not granted: b/c (1) fault, (2) foresight – seller should have known that Stranger Creek might not contain sufficient reserves, (3) assumption of risk – seller assumes the risk and hopes the reserves will not run out. 
· Risk assigned to seller: This is a problem that existed at the time of contract formation, not after. Buyer would be hurt if relief is granted on excuse. They have invested money into the prepping for extraction. 
· courts usually will only allow supervening impracticability (happens after the K was formed)
· cases involving a crop blight the farmer would be let off the hook b/c it is a supervening impracticability 

3. Why does the court use Impracticability instead of Mistake?  Mistake is focusing on the material aspect of the case impracticability is when you are being asked to perform and physically can’t. 
a. Argue impracticability when something cannot be done (very high standard).
b. Argue mistake if something is only adverse (made a bad deal).
c. However, analysis usually comes out same way; if afforded relief under one theory, will be afforded under the other as well.
d. Courts more likely to say you have assumed risk under mistake.

If one can argue impracticability, you should b/c the court is less likely to say that you assumed the risk and more wiling to say you are relieved when you cannot physically perform than if you made a mistake. 


E. FRUSTRATION OF PURPOSE  buyer’s  remedy
1. Definition: 
· Relief should be granted when an event renders the contract meaningless to the buyer. The fundamental reason for the contract has been frustrated and thus no reason why the parties should be required to perform.
2. UCC does not codify
· It is understood under the UCC that doctrine of frustration may be applicable in appropriate cases
3. This is not a readily available remedy
4. Courts are reluctant to grant on the basis of frustration

5. ANALYSIS
1) Principle purpose of contract has become substantially frustrated
i. The more broadly that the principle purpose is defined the less likely a court is going to find frustration
2) Frustration caused by occurrence of contingency
i. If the event is already in existence at the time the agreement is signed, the party asserting the defense must neither know of it, nor have reason to know of it, when he signs the contract
ii. I.e. Unnecessary to buy concrete dividers because government has halted the installation of the medians
3) Party seeking excuse did not assume risk of contingency

Example: Chase Precast Corp. v. John Paonessa Co. - Contractor had contract with government to put in medians, contractor hired sub to do the medians.  Government deleted the medians from the plans.  Sub filed action to recover anticipated profit on the remaining barriers called for under the contract but not yet produced. 
· Assumption of Risk: Trade usage – understood that state might not want certain work to be done that was contracted for (contract contains provision to this effect)  both parties knew that the medians were going to be used for a specific project and the P had reason to know of clause.  
· Holding:  Court found that frustration of purpose was a legitimate defense for the contractor. Chase incurred no out-of-pocket expenses but sues for lost profits (expectation damages).

F. ADHESION CONTRACTS AND UNCONSCIONABILITY (Unfairness) 

1. Spotting the issue: Gut feeling that this provision is unfair or does not look right

2. Definition: Standard form contracts on a “take it or leave it” basis
· Generally, adhesion contract is a contract imposed on a weaker party by the stronger party with the weaker party having no chance to negotiate any of the terms.

3. Why are they enforced? For reasons of efficiency; otherwise, parties would have to sit down and negotiate every term which would be very inefficient and then people would not want to contract. 

Example: Graham v. Scissor-Tail, Inc. (292) - Contract for promotion of concerts.  Concert sales for one contract goes well the other doesn’t, should Graham (promoter) have to bear the loss for the less profitable one?  There contains a provision for arbitration - arbitrator from AFM (American Federation of Musicians).  At arbitration 1st time rule in favor of Scissor tail w/out even hearing issue.  2nd time D is the only party to give evidence and still find in favor of P.
· Court rewrites the arbitration clause: Arbitration clause is illusory. Both parties have agreed to arbitrate. B/c parties are giving up their right to a trial, important to make sure the proceedings are fair. The referee for the AFM is inappropriate as arbitrator. Case is remanded for agreement to a suitable arbitrator. 
· Arbitration will be allowed even if it is not completely neutral, just can’t be blatantly unfair.  

Graham Analysis

Adhesion contract – “take it or leave it,” standard contract

Not Enforceable if:  
1. Term not w/in reasonable expectations of weaker party; or
2. Unduly oppressive or unconscionable
a. Facially?
b. By performance? (as was the case here)

Example: Williams v. Walker-Thomas Furniture Co. – Installment contracts for sale of furniture, every time you buy something, it is added to the whole of what you purchased. A default on a payment meant seller could repossess everything. 
· Dragnet Provision: Owe money on everything until entire balance is paid off. Each new item is collateral on the previously obtained items. They are largely outlawed in consumer transactions. 
· Provision is Unconscionable: She probably does not understand the meaning of the dragnet provision. Plus, she had no real bargaining power b/c she could not have bargained for a K w/out the dragnet provision. It is unfair for the store to repossess all the items she bought since 1958, not just the last item she defaulted on.
· Arguably: The company is merely protecting itself from her credit risk by keeping an interest in what she buys until it is paid for. Should the court be protecting people from being stupid?

Unconscionability Analysis (2-302)
[use this or Graham analysis, no need to do both]

A contract is unconscionable if: 

Procedural Element: absence of meaningful choice
(1) Oppression: problems in bargaining process, need of person bargaining, how vital service, alternatives, lack of  
education, sophistication, 

(2) Surprise: legalese, fine print, deceptive sales practices

Substantive Element: 
terms unreasonably favorable to one party

*Both types must be present to some degree.


Purpose: Prevent oppression and unfair surprise (2-302, comment 1)
Determination: at time of contract
Decision for judge: may enforce clause to some extent or not at all



Example: Jones v. Star Credit Corp (302) – Fair market value of freezer is $300. Sold to π’s for $900 (about 1,500 total plus credit charges).  Price is based on fair market value not wholesale market value
· Factors Showing Unconscionability: (1) sold in their home; (2) buyers have limited financial resources, (3) mathematical disparity in pricing. (4) installment payments- hides what the price really is going to be 
· Holding: ∆’s have already been amply compensated (π’s made 600 in payments). Contract to be amended to equal amount of payment actually paid as completion of contract.
· Home Solicitation Sale: People are too nice and there is an inherent pressure to buy.

Example: Remco Enterprises v. Houston - ∆ (customer and welfare recipient w/ 9th grade education) entered into rental agreement w/ π for purchase of stereo and tv. She defaulted on tv payments. Π sued to recover the tv and ∆ counters w/ contract action unconscionability provisions.
· Not unconscionable: 108% markup does not shock the conscience of the court given: (1) commercial setting; (2) benefit of service repairs; (3) no credit check; (4) ability to return the tv at any time after one week; (5) benefit and use of tv. ∆ had enough education to know how to add & multiply. The buyer is being provided a service. 
· Prices are not thrown out unless 2.5 times the retail (line seems arbitrary)
· This court is only requiring procedural or substantive don’t need both

Problem D: The Costly Bounced Check (309)
D Bank charged its customers $6 for every returned check. When opening an account, customers authorized this charge by signing the signature card for the account. P argues that it only cost banks 30 cents for bounced checks, thus unconscionable. 
1) Procedural: no real opportunity for customer to bargain, fine print K, ambiguous, most people don’t even read this portion of the K ; > adhesive K (take it or leave it) Strong argument
2) Substantive: fairness? Doesn’t shock conscience though it is a high profit for the bank. It is a common universal charge by banks nationally. Not unconscionable. If this bank changed banks charge, so would the other banks (b/c of competitive market) cts do not have the right to regulate business. Also, providing a valuable service by letting your check go through so you don’t get a bad credit rating (overdraft protection)
a) Counter Argument: Part of unconscionable analysis is that we don’t expect bank to make money when people bounce checks. Primarily, they make money off interest when they loan money you deposit. Profit center is not supposed to come from bounced checks. 
b) Job for the Regulators: Banks are heavily regulated and it should be the job of the Regulatory Authorities to protect the consumers. Court system may not be the most efficient system for regulating this. 
Note: **Court said it is appropriate for them to look at the profit margin in certain circumstances and they may strike it down. USSC holds this case states a cause of action. 

XII. RIGHT TO TERMINATE OR RESCIND

A. Available Options in the event of Breach or Failure of Condition on Performance
1. Terminate the contract- avoid paying contractor
2. Terminate and sue for damages
3. Rescind the contract – undo it, coupled w/ restitution
4. Set-off damages against amount owing
5. Demand adequate assurance before performing
6. Pay the contractor and sue for damages
**Cannot choose inconsistent remedies

1. Difference b/w termination and rescission
a. Termination
· Affirms the existence of the contract; while
· Discharges injured party from remaining performance and gives him right to damages
· Court attempts to put parties in the place they would have been had the contract been performed

b. Rescission (undo what has been done)
· Disaffirms existence of contract
· Asking to be discharged from remaining performance and executed portion be undone
· Seeking for return of all benefits and offers to give back all benefits received
· Equitable remedy
· Will want when he has made a “bad bargain”

c. Rescission Can Only Occur if:
1. mutual consent to rescind; or
2. material breach by one party with a claim of rescission by the other

d. Termination & Rescission   

Example: Woodruff v. McClellan - buyer breaches the contract but buyer believes it is the seller who has breached the contract for specific performance. Important provisions: (1) prevailing party is entitled to attorney’s fees. Buyers refuse to sign b/c they claim sellers were required to fix a water problem. Sellers win and seeks atty fees (following clause in contract). May get atty fees if termination, but not rescission.
· Termination not rescission: It was not rescission b/c buyer wanted to enforce the contract. Rescission can only happen when both parties agree to it
· Election of Remedies: By not returning the money and sending a letter, the seller elected the remedy of termination. 

Note on Doctrine of Election Remedies: The current trend is not to apply a strict view of doctrine of election of remedies. Must ask whether or not the rescission in some way has prejudiced the other side so that it is unfair to allow the seller to now proceed at all under the contract? Has there been some prejudice to the other party? 

e. Settoff
Self help remedy is available when there are 2 parties and each owe the other money

Setoff – Construction Contract
· Contract Price			$10K
· Damages from breach		(5K)
· Amount owed to contractor	$5K
· Right of tenant to repair and deduct is a setoff.

Example: GTM Investments v. Depot Inc - a commercial lease provided that the rent was payable monthly w/out any deductions or setoff whatsoever. Dispute arose between the parties concerning a sign. T claimed the LL breached the lease and refused to pay July rent.
· Can set-off option be deleted? LL gets money and T has to sue. You’d always rather have money in your hand rather than wait for judgment. 
· Residential Setting: Not enforceable
· Commercial Setting: Usually Allowed

But generally, set-off option is available

f. Suspension of Performance
			Allows someone w/ 
(1) reasonable insecurities to suspend performance until 
(2) they are provided adequate assurance

Practical Problems: 
(1) When is it reasonable grounds for insecurity? This is an uncertain rule. Where to draw the line that they have a right to be insecure.
(2) What is adequate assurance? Acknowledge problem, promise to work on it. Buyer must continue to make payments. If nothing is done to take care of problem, buyer now has another means for insecurity, and upon telling seller again of defects, seller must take care of problems immediately.

UCC
§2-609 (analogy) Right to Adequate Assurance of Performance:
When reasonable grounds for insecurity, either party may:
(1) demand in writing adequate assurance of due performance; and 
(2) may if suspend any performance until he receives assurance; 
(3) failure to provide within a reasonable time not exceeding thirty days 
(4) results in repudiation of the contract

Example: Romig v. De Vallance - property encroaches on adjacent lot and buyers are concerned that the sellers may not be able to give good title at the end of the installment contract.  Buyer says he isn’t going to pay anymore and seller sues for breach.  Buyer wants adequate assurance. Seller now wants to cancel the contract.
· Held: Seller is not obligated to provide title before completion of payment. We do not know on these facts whether buyer has breached K. 
· Why not pay then sue? Seller may be insolvent. 
· Possible Remedy: Why not put the money into an escrow account. This assures the buyer that if seller is unable to clear this problem, then the buyer would be sure to get the money back. 

B. EXPRESS CONDITIONS ON PERFORMANCE
1. Breach:  The breach must be of a serious enough nature as to justify depriving the breaching party of his right to the benefit of his bargain
2. Express conditions: However, it will be excused if it would result in “extreme forfeiture”

3. Analysis to Express Conditions to Performance
1) Is there a condition to performance?
2) If so, has the condition been satisfied?
3) If not, has the condition been excused? 

4. INTERPRETING CONTRACTS: 
Whether the Condition is Language of Promise, Condition, or Both?
1) Language of a promise
· Non-breaching party may still be required to perform, but has cause of action for Breach
· Example- the K says contractor promises to build by June 1st
2) Language of a condition
· Failure of condition means party whose performance was conditional need not perform unless he is excused (the one who failed the condition)
· Example- K says will build by June 1st and if not built by then owner may retain 3K as an exclusive remedy
3) Language of promise and condition
· The party whose promise is conditional need not perform and can sue for Breach. 
· Contract must be clear on this point (contain both types of language)
· Most severe
· Example- agrees to build by June 1st on time is of the essence and in the event not built by then owner may terminate and hold contractor liable for damages
*If language is ambiguous and w/in power of party- hierarchy of preference above

5. Is it promissory or conditional language?
a. Promise: Is the event w/in the power of the party to perform? Words of covenant?
b. Condition: If party X does this, party Y will do this (words of condition, language of damages)
c. Ambiguity: Preference is promise  then condition  least preferred is promise and condition

Example: American Continental Life Ins. Co v. Ranier Construction Co. – Certificate of completion must be signed by architect in order for American to pay Ranier. Ranier does not even apply for the certificate and argues that waiver of other provisions constitutes a waiver here too. 
· Condition is not excused: The waiver of one right does not necessarily waive other rights under the contract. Payment following certification is an important condition. The certificate is a substantive right relating to payment of work. Withholding payment is incentive for contractor to perform satisfactorily and timely.
· Hull feels that this should have been a set off the amount not done was only 10k and the amount held was 120k.  It is impossible for the contractor to get this certificate b/c the P is demanding things he can’t do.  
· Court is enforcing the contract as written: condition has not been waived. 

6. Condition Satisfied
Obligation to pay is conditioned upon satisfactory completion

a. Satisfaction Standard: 
1) Subjective: If work is of such a nature as for pleasing personal taste, fancy or sensibility (i.e., art)
1. has to be made in good faith.  Will still be looked at somewhat objectively.  
2) Objective: If work is of things as operative fitness, mechanical utility or structural completion.


Example: Haymore v. Levenson – Money for construction contract held in escrow until satisfactory completion of work. 2 lists of tasks, buyer claims unsatisfactory performance and refuses to release 3K to contractor. Court only finds one small thing wrong
· Objective standard: Building contracts fall in this 2nd category. Condition is satisfied.
· What remedy is homeowner entitled to? Setting off damages against amount owing. It would be unjust enrichment if termination is granted. Objectively, the π completed the K satisfactorily, except fro some minor deficiencies totaling $261. 

**When not stated in contract, court will determine whether it is subjective or objective standard of satisfaction. 

Example: Ard Dr. Pepper Bottling Co. v. Dr. Pepper Co. – bottlers license conditioned on provisions in the contract and states that Dr.Pepper has the sole discretion of determining satisfaction of the conditions.  
· Condition not satisfied: Fails on 2 levels (1) inadequate promotion; and (2) unsanitary bottling conditions
· Contains Express Terms calling for Subjective Test: Usually courts give deference to the objective standard but here the contract expressly states that Dr. Pepper will be the sole judge of satisfaction, and their judgments shall be made in good faith.
· Objective test but Mfr reserves right to decide: Bottling is not an artistic act, but b/c poor bottling could effect many people and mfr has superior knowledge on which product standards are best for sanitary conditions (being in the business and having industry knowledge), mfr may determine whether they are satisfied.
· Difference between Haymore: Wording of K - Here, K states that satisfaction is to be determined in sole discretion of Dr Pepper; ct is enforcing Dr. Pepper’s express K

7. When will the condition be Excused? 

a. Forfeiture or penalty: if they face extreme forfeiture or penalty … condition not essential part of the exchange – balancing the harm to the parties
· Look at how much is left in the contract (expectation on the back end).
· Look at how much has been spent up front (what has been invested).
· Forfeiture is an appropriate basis for excusing a condition only if its enforcement would result in an unfair, disproportionate, and harsh deprivation of the rights or property of the party who expects performance, and a windfall or unfair benefit to the party whose performance is subject to the condition.
b. Waiver: Intentional relinquishment of a known right. Condition can be reinstated upon reasonable notice. 
· Ex.:  B agrees to purchase goods “on the condition they are delivered by Oct. 1.”  If the goods are delivered on Oct. 9 but the B still accepts them, waiver has occurred.


MAXIM: THE LAW ABHORS A FORFEITURE 

Example: Burger King Corp. v. Family Dining, Inc. (461)– 2 friends contract to work together to develop business. Family dining falls behind in compliance of condition. BK wants to retract this “territorial exclusivity” contract w/ Family Dining.
· Express Condition? Family Dining must open a new restaurant every year for 10 years. If they do, they obtain exclusive franchise of BK in these 2 counties. 
· Condition Satisfied? No, they fell behind in constructing the franchises in a timely manner. 
· Condition Been Excused? Yes, under waiver and court abhors forfeiture. If the contract is canceled, then this essentially would cancel 76 years remaining in the contract (territorial exclusivity clause is for 90 years)
· The court is not enforcing the contracts as written: These are 2 sophisticated business people, granted they are friends

C. IMPLIED CONDITIONS OF PERFORMANCE; IS THERE A MATERIAL BREACH?

Famous case represents change in law. Before this case, a court might be likely to say that failure to put in pipe would justify homeowner in refusing to pay. Cardozo says if the promise is not that important, the failure to keep that promise will not justify termination of that contract – CURRENT TREND

1. Doctrine of Substantial Completion: 
1) There is an implied condition to payment that work be substantially completed; or
2) A requirement that there not be a material breach. 

Example: Jacob & Youngs v. Kent – Contractor Jacob failed to use “Reading pipe” as required by the contract. Contractor asked for final payment certificate and was refused. 
· Breach is not material: Cordozo views it as a promise that has not been kept. Installation of a different brand of pipe is not a material breach.  Not a material breach b/c pipes were of the same quality and was not done willfully or fraudulently.  If done willfully the court would have found for the P.
· Hull- doesn’t matter if it was material or not, just if same quality or not 
· Change in Law - Failure to keep promise does not excuse them from having to pay (Cardozo’s approach is the current trend)
· Judgment for contractor: Homeowners may still recover damages (if any) for partial breach. 

Example: Walker & Co. v. Harrison - contract for the construction and rental of sign for dry cleaners. Lessee (dry cleaner) requires lessor to maintain the sign – someone tomatoes it, it gets really dirty. Lessee says he isn’t going pay anymore. 
· Partial Breach: Lessee repudiated the contract when he refused to pay and is in breach. Sign owner can sue for damages. The failure to clean is not material. Owner can hire someone to clean the sign and then charge the lessor. 
· Lesson: A party acts at is peril when it ceases upon a breach by the other side and terminates the contract. If the canceling party is wrong, then the party itself is in breach and now liable for damages. 
· instead of sending letter of termination, should have sent letter saying fix the problem in so many days or else I will consider the K terminated.  Then if don’t fix you can stop paying
· Available remedies: (1) repair and deduct through setoff; (2) demand adequate assurance

R2d§241 – Determining whether a failure is material
1. Extent to which the injured party will be deprived of the benefit (lessee is still benefiting)
2. Extent to which the party can be adequately compensated (unclear)
3. Extent to which the failing party failing will suffer forfeiture (great)
4. Likelihood  that the party will cure his failure (π cured failure, but only after threat) 
5. Behavior of failing party comports w/ good faith and fair dealing (harm was not that great, delay was not that great  so not significantly violative) 
*Must go through these factors 

D. ANTICIPATORY REPUDIATION – “I’m going to commit a breach”

1. Repudiation: A contracting party’s words/actions that indicate an intention not to perform the K in the future.

2. ANALYSIS
1) Do we have a repudiation (anticipatory breach)?
· Words: Statement that the party will commit a material breach
· Conduct: Act renders party unable or apparently unable to perform
2) Can a party retract the repudiation? 
· net effect of repudiation- other party may treat as material breach justifying termination of the K and possible rescission.  May also sue for damages

3. RESTATEMENT
When is a statement or act repudiation?
R.2d §250
(a)  a statement indicating that the promisor will commit a material breach; or
(b) an act which “renders the obligor unable or apparently unable to perform.”

R.2d §253 – Effect of repudiation: 
1) Where obligor repudiates before he has committed a breach; 
2) Repudiation alone gives rise to a claim for damages for total breach.  
3) Repudiation by one party discharges the other party’s duties to render performance.

R2d§256 – Retraction of Repudiation
Only valid if it comes to the attention of the buyer before
1) he materially changes his position in reliance on repudiation; or
2) indicates to the other party that he considers his repudiation to be final

Example: Stonecipher v. Pillatsch - words.  Sellers are to deliver the home on July 1, parties agree to extend to 7/15.  Sellers then tell the buyers that they will not move out until 8/1.  The buyers say we want out. Sellers try to retract their repudiation by sending a letter saying nevermind.  
· Repudiated: Court says statement was repudiation b/c it was clear and definite and would have been a material breach.  The retraction is not effective b/c when the seller indicated repudiation, the buyer indicated that they considered that final by saying they were rescinding and wanted money back.
· For there to be repudiation there needs to be a direct and clear statement that the party is not going to perform


F. DIVISIBLE CONTRACTS – CAN PROMISE BE APPORTIONED?
· Each party is making more than one promise to the other. 
· Question: Whether or not the promises should be divided up into separate agreed equivalents or should they remain whole.

1. ANALYSIS
1) Are promises fairly apportionable (can they fairly be divided up)?
· Intent of parties-do the parties believe that that this is one big deal (do an objective analysis)
· Form helpful, but not determinative
2) If so, breach of one set of promises does not excuse performance under the other set (i.e., termination and rescission not available on the unbreached set)

Example: Siemans v. Thompson 
1. π agrees to purchases 245 shares of ∆’s corp. for 49K (less 6K already paid)
2. π agrees to work for corp. in exchange for 1K per month, plus bonuses.  Co becomes hard up for money and is not able to pay P his salary.  P is suing for all his money back
· Contract is indivisible: Cannot separate the 2 provisions out b/c they are related. 
· Legal Remedy is Inadequate: Damages are inadequate b/c the company may be insolvent and b/c it’s an indefinite contract so it is hard to determine how much employee (π) is being harmed here.   It is easier to unwind the K here than to give damages.  Also the stocks are worthless  
· Holding: Failure to pay and the statement that payment was stopped was a material breach and π is entitled to rescind the whole K. 

Example: Rudman v. Cowles Publishing
1. π receives 157K work of stock in ∆ corp. in exchange for π’s business.
2. π agrees to work for ∆ for 5 years at 30K per year, plus increment based on sales.
3. π to be “number one man”
· Contract is divisible: The court finds 2 separate agreements (acquisition & employment) were executed. They can be fairly seen as separate agreed equivalents. 
· Rescission Inappropriate b/c Status quo cannot be restored: (1) This contract is divisible; and (2) Impracticable to restore the status quo w/ the assimilation of π’s company being complete. Π’s business does not really exist anymore – it has changed. 
· Legal Remedy: Each agreement was a separate and independent transaction. There has been a breach of the employer contract (wrongful termination) thus damages appear adequate but not rescission. 
· Intent Manifested: In determining whether contracts are separable or entire, the primary standard is the intent manifested, viewed in the surrounding circumstances. 

F. LIMITS ON RESCISSION
1. Generally available if material breach

Example: Ennis v. Interstate Distributors – covenant not to compete for 3 years after leaving the employ of interstate.  Ennis competes for 3 months of the 3 years – Interstate wants back the $19k they paid him not to compete.  Court grants rescission b/c the legal remedy is not appropriate – too hard to calculate the damages of Ennis competing.  D can’t argue partial performance b/c he didn’t compete for 3 months out of the 3 years and it was only b/c he was unemployed.  Say that even though status quo cannot be restored the nbreach was so sever that the court is not going to care about it.  

4. Limit if it is difficult to restore status quo
5. Limit if administratively easier to award damages (adequate legal remedy)
6. delay
7. Delay or affirmance

Example: Snyder v Rhoads – Buyer (D) signed 2 promissory notes for the purchase of Ps 2 dry-cleaning stores. Before purchase, D had been told that stores had a higher net income than they actually did. D had to eventually shut down stores b/c of lack of sufficient capital. Pursuant to agreement, P then brought suit to recover the balance due on the 2 notes. D appeals claiming fraud.
· Delay bars rescission but does not bar damages: D waived his power of rescission in this case by operating the stores for 1.5 years after finding out about the fraud. Buyer is speculating whether he could make the business succeed. We do not necessarily want one party to speculate at the expense of another. Buyer is not entitled to undue the whole transaction.   Also would be difficult to calculate the benefits received by both sides the longer the delay is the more difficult it is for rescission.
· Not necessary to completely perform under the K in order to sue for damages: even though he defaulted.  Would not be fair to require the buyer to perform all of the K in order to sue for damages.
· Hypo- what if the buyer had discovered the fraud after shutting down the business
· Restatement 380- if he didn’t know then the clock doesn’t start ticking until discovers fraud.  Focuses on the knowledge when intentional misrepresentation and Negligent misrepresentation focus on the what he should have known
· Hypo-what if be had demanded the money baack and they had refused and so kept operating until had to close it down?
· Restatement 380 (3)-Buyer can sell what he has received and take that money and apply it to his restiution

8. U.C.C. 
§2-607 3(a): Delay bars Rescission	
The buyer must w/in a reasonable time after he discovers or should have discovered any breach notify the seller of breach or be barred from any remedy; 
1) Once buyer knows of problem, buyer MUST tell seller immediately. However, not a hard and fast rule (notification must be done w/in a reasonable time) 
2) The harder approach for injured parties than the common law
3) Have to give notice before you sue

Sale of property case: Delay may bar rescission, but will not bar all remedies.
Sale of goods case: Delay will bar all remedies.

9. K price due w/ no offset (only duty remaining is for breaching party to pay price)

a. Restitution for Injured Party (electing rescission)
“Reasonable value” of goods & services (irrespective of contract price), unless work is completed in which case no more than contract price. R.2d373
· No limit
· Unless work is entirely done- then the cap is the contract price

b. Restitution for Breaching Party 
“Reasonable value of services” provided, capped at contract price minus damages from breach
· Limit is contract price
· Officious Intermeddler: No recovery if party “intentionally furnishes services or builds a building materially different from what he promised. R.2d 374, comment b

G. BREACH OF AN ACCORD
Issue: When parties modify a contract and one party materially breaches the modified contract, can the injured party rescind the modified contract and sue under the original contract? 
· Is it an executory accord?
· Is it a substituted contract? 

1. Executory Accord – an agreement that an existing claim shall be discharged in the future by the rendition of a substituted performance → original K is discharged only upon performance of the accord. If accord is breached, injured party may sue on original K
2. Substitute K – Original K is discharged by the making of the substitute agreement. Upon breach of substitute, injured party may only sue on substitute, not the original K.
3. Novation – a substitute K in which a 3rd party is substituted to perform the obligations of one of the original parties (e.g., a new well driller is brought in to do the job)

Example: Bradshaw v. Burningham – P (a well driller) entered into a K to drill a well for the Ds. The well had been partially drilled when the drillers encountered a steel object in the hole. This obstruction prevented the completion of the well. Parties decided to abandon that well and entered into written compromise agreement that determined the amt to be paid by the D’s was 6,300 for the 1st well and set terms under which the P would drill new hole. A 2nd well was drilled and completed but there was still a dispute on the basis of the unpaid balance.
· Substitute K: The new contract was a binding modification (substitute K). Cannot sue on the first K.
· Issue: Whether the new agreement is a substitute contract or an executory accord depends upon the intention of the parties. What are the parties intentions?
· Language: “old whole contract being still effective except for changes mentioned herein.” – demonstrates intent that this is a modification
How to make it an executory accord: “Failing to perform under the 2nd contract, the injured party may proceed under the original contract”
V.  REMEDIES-WHAT CAN A PARTY GET IN THE EVENT OF BREACH? 

A. SPECIFIC PERFORMANCE - damages inadequate 

1. General Rule: Not entitled to SP unless legal remedy is inadequate

2. PREREQUISITE FACTORS:
a. Inadequate legal remedy
b. Administratively feasible 
c. Certain terms

3. When will Legal Remedy be inadequate?
a. Unique property: land is presumed unique; personal property (e.g., Mona Lisa)
b. Judgment proof ∆: inability to pay damages. 
· Court may determine only way to make π whole is order K to be performed
· Appraisers can’t put a value on this buyers need for the property.  They might have a particular need and it is hard to place a value on that.  
· Don’t want to overcompensate them either
c. Calculating damages is too difficult
d. Inability to pay damages- is a factor in determining if the legal remedy is adequate
e. Administratively feasible – 
f. Reasonably definite terms- if it unclear what the other side is supposed to do won’t give specific performance.
(1) Needs to have certain terms 

Example: Severson v. Elberon Elevator Inc (328) - K for sale of grain elevator and equipment. Real estate is assumed to possess the necessary quality that would invoke SP. Cts assume that money damages don’t constitute an adequate remedy for breach of a real estate K and grant specific performance w/out an actual showing of inadequacy of the legal remedy.
· SP is appropriate: Objects had value to him there, which similar assets in a different location would not. It’s hard to calculate damages here (not sure of worth → property is unique, as to reason for use, person making purchase, reason for purchase, location of property, etc); thus legal remedy is difficult if not impossible to determine;  D may not be able to pay.

4. Effect of Specific Performance
a. Does not necessarily mean work will actually be performed
b. Parties may negotiate and ultimately reach settlement on amount which will satisfy π in lieu of ∆’s performance

5. Why is Specific Performance not the preferred method?
a. Judicial Burden
b. Impossibility
c. Deters Efficient Breaches
· Efficient Breach Theory: sometimes a breach of contract is actually good for society b/c the breaching party may be moving goods or services to someone who values them more highly.
a. Economic theory – sometimes will be provided with more than the K price, because will pay for the amount they have to pay extra with another company.  
b. Both parties will benefit
d. Injured party will sill be compensated for lost expectations
e. Breaching party will not be punished
f. Distaste for Compulsion- how do you compel a person to specific performance?  Might have to go all the way to jail term and don’t want to do that.  


6. CA Law Presumption: even if cookie-cutter home, it is still considered to be unique. We cannot calculate what the value is b/c is it personal to the homeowner. Real property is presumed unique. Especially in family homes.  Residential property single family home are considered unique.  some situation in commercial application that this is not true.  


7. Construction and Employment Contracts

Example: Petry v. Tanglwood Lakes, Inc (333)- collateral K to build a lake on a land, this induced buyers to purchase the land. P finds out after having purchased the property, they decide to build park instead of lake, she sues seeking SP seeking to have lake built.
· No SP: Legal remedy is adequate and perhaps the easiest option the court could exercise. 
· Courts Balancing Interests: Balancing the needs of the plaintiff with the courts burden in requiring SP. The burden imposed on the courts will be too great (difficult to supervise construction of the lake, undo the resolution that the park would replace the lake…); therefore, no SP would not extremely inconvenienced. 
· Majority’s Additional Arguments: It is reasonable inference that P knowingly took a risk when she bought property w/ promise of a lake that the creation of the lake would never come to fruition. Other homeowner’s interests need to be considered as well. 
· SP ordered does not mean it will happen: SP ordered does not mean it is actually going to happen, it only puts power behind the plaintiff. The parties could settle through bargaining and negotiations. 

8. Balance of Injury Test (equitable defense that may be raised by a party sued for SP) 
a. It is more of a hardship for them to perform when there has been no real injury or hardship to the plaintiff. 
b. Court is not going to impose a burden on a ∆ when there is no corresponding benefit. 

Example: Goldblatt Bros Inc v. Addison Green Meadows - ∆ failed to blacktop substantial areas of a parking lot structure for a shopping center and a promise to develop 1000 parking spaces. One of the tenants of the center sue for SP. 
· Court orders Partial performance: Orders paving to be completed but does not order the remaining 300 spots to be finished b/c it is not clear that the π will benefit from additional spaces for parking. Their current structure does not fill to capacity as is. 
· Looking beyond the contract: The court asserts that the π might not have been bargaining for 1000 spaces but rather just simply adequate parking.   But retain jurisdiction in case it is not adequate some time in the future.
· Balancing of the hardship- if it is not going to benefit the other side not going to order sp
· Argument for Unjust Enrichment: However, π may argue that there has been unjust enrichment – they paid for 1000 spaces. 
· Damages: Determining damages would be extremely speculative.

**Not about punishing breaching parties, but giving plaintiff the “benefit of their bargain.”

Distinguishing Tanglwood  and Goldblatt: 
(1) Lake vs. paving (complex vs. established method)  it has already been started in Golblatt and would be easy to supervise.  Pretty much everyone would want the road paved and in Tanglwood some wanted the rec. park.  
(2) Terms in Goldblatt more certain provide for a better guideline in which to order SP

9. Personal Service Contracts

a. RESTATEMENT
R.2d §367: 
1) Rule regarding Personal Service Contracts: 
A promise to render personal services will not be specifically enforced
· Policy: Compulsion is distasteful. 
· Ex: Would a court force employer to re-instate an employee? 
2) Comment: (not as hard and fast as Personal Services Contracts)
· Similar concerns are taken into account when ordering reinstatement of employee, but will be ordered in discrimination cases, union contracts
· In granting a negative injunction, Court takes into account whether the employee has another means to make an adequate living

b. Rule: A promise to render personal services 
(2) will not be specifically enforced by specific performance; but
(3) injunctive relief may be granted to restrain employee from violation of negative contracts in personal services contract
· comment C- court will sometimes grant a negative injunction- you cannot work for someone else.  Will be granted when employee is at top of field or unique 

Example: Nassau Sports v. Peters (340)- Peters is a prof. hockey player for NHA (National Hockey League) and is drafted by Nassau Sports. However, Peters jumps to the WHA (World Hockey Assoc) signs w/ the Raiders. 
· Court Orders Negative Injunction: Enjoins Peters from playing for the Raiders. 
· Why is the legal remedy inadequate? Difficult to access damages b/c it’s hard to place a dollar amount on the team not having Peters on their roster – and damages that they will suffer as a result from the team competing against the Raiders w/ Peters (investment, play ability) 
· Is this Negative injunction available to any employee? No, b/c in a regular employment situation there is no harm done. A cashier is easily replaceable. Here, Peters is considered a unique talent and his contract expressly provides that.

10. EQUITABLE DEFENSES (as against remedies)
a. Specific Performance will not be ordered if:
(2) Balance of Hardships (Goldblatt)
(3) Unfair price
· how did the bargaining transpire
· what was the price difference
· whether the deal is fair or not
(4) “Unclean Hands” – party seeking equity must be acting equitably
(5) Laches – unreasonably delay in asserting rights w/ prejudice to other party
· Saw other party violating the contract, failed to speak up, may not later assert your rights (similar to Promissory Estoppel)  it is an unreasonable delay in asserting your rights 

B. DAMAGES 

1. Monetary Damages
a. Reliance – out of pocket less amount breaching party can show would have been lost had K been performed
a. There is a limit on the ability to collect reliance damages

Example: Gruber v. S-M News Co.: Christmas cards printed. ∆ fails to market properly. Π seeks to collect damages.
· Π claims:  entitled to full expectation 
· ∆’s claims:  even if they had practiced due diligence, π would have lost money thus reliance should be reduced by this loss 
· Courts Award Π full Reliance w/ no offset: π cannot prove expectation damages (to a reasonable certainty) b/c it is too difficult to determine so none.  Would have to show that the P would have gotten so much money if the D would have exercised due diligence.  Too tenuous based on the evidence offered by the P (P has burden of proof) and they only offered what one vendor would sell and what the D has sold in the past is not good evidence because it is different products.  But π’s get Reliance damages, ∆ has burden of proof to show there would have been a loss- so there is no subtraction from reliance damages. 
· Unique nature of cards: The cards were designed to celebrate the creation of the UN nations in 45’. Worsening world conditions b/w 45’-49’ to be an unfair comparison. 
· Holding-they are only going to get the reliance damages- what the P’s out of pocket expenses were

b. Restitution – breaching party returns any benefit conferred

c. Expectation – put injured party in position it would have been if K performed (restatement 346)
· General rule: If they can be shown, π is entitled to expectation damages
· Limited by: (1) Certainty; and (2) foreseeable
· Where party would have been if contract performed and party is now = how much money will make up the difference.
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C. RESTITUTION
1. Defined: Reasonable value of goods and services conferred returned 
2. Rule: Restitution is an available remedy for breach of K only when the breach is of such vital importance and so material that it is held to go the essence of the contract.

3. INNOCENT PARTY’S ACTION FOR RESTITUTION; CONTRACT PRICE NOT CAP

a. Contract Price is not the cap
1) Must look to the reasonable value (irrespective of the contract price) of services rendered, even if it exceeds the contract price 
2) If you made a bad deal under a contract you can sue for Restitution and get more money, rather than sue for the breach of the contract.

b. RESTATEMENT
R.2d §373
If party has fully performed and only duty remaining is for breaching party to pay a definite sum of money – that is all the injured party is entitled to. 
1) If the work has been completed the contractor can only sue for the contract price; 
2) If work has not completed the contractor can sue for more than the contract price 
a) Drafters are not going to subject the court to determining what ‘some other’ reasonable price is if the parties have contractually agreed to the contract price
b) Problems: There is an incentive for contractor to walk off job and argue other party has materially breached the contract and then sue under Restitution (occurs where the contractor made a bad deal and wants to go around the contract)

Example: United States & Western Casualty & Surety Co. (505) – Contractor who is owed the money walks off the job. Contractor asked for the delay. Is contractor entitled to Restitution for work completed? 
· Holding: Failure to make progress payments can justify a rescission and restitution but here the courts findings about the delay of payment are inconsistent (π asked for the delay). 
· How is Restitution calculated? Labor completed is 40% and materials supplied are 70%. Lower courts determination failed to take into account materials supplied (rejecting mechanical approach of multiplying contract price by percentage of completion). Fritz is entitled to the “reasonable value” of labor furnished and materials supplied. 
· Is Fritz entitled to expenses incurred for materials not yet delivered? Owner of project has not been enriched if materials have not been delivered. When talking about Restitution, we are talking about benefits conferred upon the other party. Therefore, you get nothing. You do not get out-of-pocket reliance damages. 
· What if the work had been completed can they get more than the K price? No if all that is left to do is pay then can only get the amount of the K price.
· If the work is not done then they have not really decided on a price  the court has no choice but to do an evaluation on what is owed and so not much more work for the court to decide if they should be payed more than what the K calls for.  If all the work is done then the court doesn’t have to evaluate what to pay them.

4. BREACHING PARTY MAY HAVE RIGHT TO RESTITUTION: CAP AT CONTRACT PRICE

a. LIMITATIONS:
RESTATEMENT
R.2d 374 (1)(2) Restitution for Breaching party 
(1) Injured party must get what it bargained for
(2) Breaching party should recover reasonable value of work done, as long as injured party gets what it bargained for
(3) No recovery if party “intentionally furnishes services or build a building materially different from what he promised” unless other party accepts or agrees to accept substituted performance
(4) Comment: When the work varies so substantially, Restitution will not be granted. 

Example: What if a party contracted to have a porch built but the contractor builds a pool, of what consequence?
· The Contractor will be considered an officious intermeddler since the work varies so substantially from what was contracted for. Contractor is not entitled to Restitution. 

Court is not interested in punishing the breaching party over and above the amount necessary to make the injured party whole; we want to compensate injured parties. 

b. Denying Restitution is justified when: 
1. ∆ has not rescinded, remains ready to perform, and still has a right to specific performance by the vendee; 
2. π has not shown that the injury is less than the installments received by the ∆ 
3. express provision that $ may be retained by vendor (must be for liquidated damages, not penalty or forfeiture.

Example: Kutzin v. Pirnie - Buyer entered into a K to purchase P’s home and pursuant to the K, buyer made a deposit of 36,000.  Buyer then decided not to go through with the purchase.  P sued for damages. Whether or not the breaching buyer is entitled to the sum of their money back b/c the deposit exceeded the amount of damages suffered by Seller. 
· Buyer is entitled to Restitution (return of deposit minus damages): TC found Seller had suffered $17,325 in damages. The deposit exceeded this number by $18,675 and thus Buyer is entitled to recovery of this amt.  otherwise would allow for unjust enrichment, only the amount in damages they actually suffered
· How did the court calculate damages? (1) Perhaps Seller may not be able to obtain as high a price since the subsequent buyer is suspicious of breaching buyer’s actions of walking out; and/or (2) consequences due to delay. 
· Problem could have been avoided: If there had been an express provision w/in the contract dealing w/ liquidated damages, this whole issue could have been avoided. 

Hypo: 
1. Contract price = $3K
2. FMV of work performed = $3K
3. Cost to complete - $500
· Recovery under Restitution: Breaching contractor entitled to $3K (contract price) minus $500 (for homeowner cost to complete work) = entitled to $2.5K 
(FMV – cost to complete)
· If there has been substantial performance then the contractor can sue under the contract. 
· Whether or not the work has been substantially completed? There are insufficient facts to make this determination. If we assume there has been substantial completion, however the homeowner would be entitled to a 500 setoff. 

Thus, the same result occurs under Restitution or under Substantial Completion. 

Hypo:
1. Contract price = $3K
2. FMV of work performed = $1.5K
3. Cost to complete = $500
· Recovery under Restitution: Cost to complete is less than what is bargained for; thus give the breaching contractor $1,500. Give full amount provided the injured party does not receiver more than the contract price. Here, homeowner is only paying out $2,000 for the work – less than what they contracted for
(FMV to breaching contractor if less than contract price)
· Substantial Completion/No Material Breach: Breaching contractor would get $2,500 (500 for atonement of wrong).

Hypo:
1. Contract price= 3K
2. FMV of work completed= 1.5K
3. cost to complete=500
· Not substantially completed:  then the contractor only gets 1500.  the condition to payment hasn’t been satisfied and the owner is not required to pay the K price.

Hypo:
1. What if the contractor knew that the homeowner wanted it a certain way and purposefully built it another way?
2. No restitution: unless the party has accepted or agreed to accept the substituted performance.  Did they object to it while it was being built? 
3. Has there been unjust enrichment: look to see if the party is using what they had received

If there is substantial completion, the contractor would get a lot more for suing under the contract then under Restitution. 

· Distinction between Restitution and Reliance: 
a. Distinguished b/c we look at how each side enriched, not spent. 
b. They need to be compensated for enrichment. 
c. We don’t focus on how much he spent on additional supplies. 
d. In some cases, restitution is better; in others K reliance is better.

D. LIMITATIONS ON DAMAGES 

 (
LIMITATIONS ON DAMAGES
Generally, no emotional distress damages R.353
xcptn
: Sullivan O’Connor
No punitive damages (need tort) R.355
unless
 you have a tort ”despicable conduct”
Must be reasonably certain (factor willfulness) R.352
Must be foreseeable R.2d 351
No disproportionate compensation R.2d 351
Mitigation R.2d 350
“Economic Waste” R.2d 348
Prejudgment interest (generally limited to liquidated sums) R.2d 354
Lawyer’s fees (
Cal.
 Civil Code 1717)
)















1. Certainty 
1) How much should be taken into account the “willfulness” of the breaching party in determining what the damages should be?

RESTATEMENT 
· Appropriate for jury to consider willfulness in the Certainty Requirement (determining amount)
· Not going to require as much certainty if the breaching party is acting willfully

2. Forseeability
a. Under contract; liability is a “probable consequence” of breach (more likely than not) 
b. At time of contracting

c. Issues to consider
1) What sorts of risks/liabilities does a party assume when they contract?
2) What obligations have they assumed might flow from failure to perform?
· These sorts of issues can be resolved by contractual provisions: “We will not be liable for any loss profits as a result of our delay.” 

Example: Hadley v. Baxendale (376) – transport of broken shaft from broken mill. Carrier makes certain promises about when delivery will be made. Negligence results in further delay and non-production of mill for several days. Millowner sues for lost profits. 
· Rule: Loss must be the probable result of breach of its foreseeable and if breaching party is aware of present special circumstances.
· Damages not reasonably foreseeable: Court says that the defendants did not know or understand the gravity of the situation (thought mill had a replacement shaft or just wanted to send broken shaft back to engineer, or another reason why mill was stopped). Thus, the loss profits were not foreseeable and mill is not entitled to them. 
· “Foreseeablity (probable consequence) Test” is an objective test: What were the parties aware of at the time they contracted? The party will not be charged w/ special knowledge. The party must expressly notify (or with more clarity) of special circumstances. 

3. No Disproportionate Compensation- is it appropriate to force the shipping co to pay a hug amount when they are only getting a little amount in return even if the delay was foreseeable?  
· How much is disproportionate?
· This is a very controversial rule.
· Drafters are stating what the “law ought to be.”
· It is something to look at and take into consideration

4. Generally, measure at time of performance
a. Issues 1: At what time do we measure damages for loss in value due to breach?
1) Time of repudiation?
2) Time of performance? COMMON LAW RULE
3) Time of resale?
4) Time of trial?

Example: Bachewicz v. American Nat. Bank & Trust Co. – Seller repudiated the contract for sale of deluxe apartment building in nice part of town. 
· Time of performance: Breach occurred at the date the sale was to have closed.
· Policy: If we lock in damages on the day of the breach, then it is calculable and breaching party in better position to act to mitigate damages (i.e., such as taking reasonable steps to limit loss like going out and buying other stock)
· Lower court erred: TC based damages award on resale of building to Amvest minus plaintiffs offered contract price is not an accurate reflection of damages b/c market value of the property 1 year later is not reasonable. 
· Dissent: How do we measure the loss in value at the time of performance, what kind of proof do we have of that? W/out being able to use the resale, what actual evidence is there? Appraisals are very imprecise. 
· Alternative view: Arguably, they did not think not being able to purchase the building, they did not see it as a great loss thus did not sue for SP. 

b. Issue 2: Can Plaintiff sue for damages for performance not yet due when defendant repudiates?
1) When duties remain on both sides (employment contract)
· Party may sue for everything now (Hochster v De la Tour)

2) When duty only on part of repudiating party to pay money
· Injured party must await the time when the money is due before they may sue (Greguhn)
· We want damages to be accessed w/ certainty, do not want courts to speculate

Example: Greguhn v. Mutual of Omaha Insurance Co (370)- Accident happens and insurance company discontinues disability payments.  Insurance company wrongfully repudiated and this is a material breach. Greguhn sues for all future payments. 
· Is π entitled to past payments owed and future payments? No, because he might get better or die. It is too uncertain, and thus we might over or under compensate the plaintiff. 
· Note: By allowing award for payments owed now, court is making life more difficult for the π b/c if the insurance company defaults or refuses payment, he will have to return to court and battle it out again. 
· Acceleration clause- can get around above through K.  have the clause that is going to say that if default that everything is then due now and then can sue for everything at that time and not have to wait until it becomes due.  
· Hull: This is not an all or nothing matter – There are other ways of dealing w/ this. Court could order SP, sanction the insurance company and turn into damages award for π, retain jurisdiction and order ins co to pay.

Duties remaining on both sides 
·  Hochster v. De La Tour- P is supposed to go to work for the D on a traveling expedition and the D repudiates before it is going to happen.  The P sues and is discharged of his duty and can get damages.  
· can get another job and sue for all the damages in the future.  This distinction has been criticized.  Basically are allowing the P to go out and
·  sue to make sure that their duty is discharged and that they should just be able to sue for everything. Basically judicial economy

5. Mitigation

RESTATEMENT
R.2d §350
a. Rule: May impose obligation on injured party to reasonably reduce damages if it can be done w/out 
(1) undue risk, 
(2) burden, or 
(3) humiliation

b. Comment: 
General rule:  A party cannot recover damages for loss that he could have avoided by reasonable efforts
(1) Has he taken affirmative steps to make substitute arrangements?
(2) He incurs no liability for failure to act: amount of loss that could have been avoided is merely subtracted from recoverable damages. 

Example: George v. School District No. 8R  (389) – School claims that teacher did not mitigate his damages by refusing to accept second job offer. Teacher did not accept 2nd position after breach of contract of first one b/c he was afraid that might mean he waived his right to reinstitution at first school. However, the law was that teacher could not be reinstated under governing statute in OR.  
· Refusal was reasonable: Regardless, the teacher was acting reasonably in thinking he might waive his right to reinstatement. If he was required to take the job, he would have been exposed to an undue risk (loss of ability to be re-instated)
· Ignorance of the law is an excuse: He was not entitled to be reinstated according to the law. But his mistake was innocent. 
· What if the school had offered him a job as a football coach as well? That would have been a closer case to this one. However, court is focusing on his desire to be reinstated to this specific job. The court would likely decide in the same way. 
· What if the present school district gave him the same salary but w/out the coaching position? This is comparable to the original K. Is this really the same thing they are giving him? But now his duties are different. Perhaps he took the position b/c he really wants to be a coach. From a pure economic standpoint he is not getting the same deal. What is a reasonable substitute performance?
· What if the he coached on the weekends? Would we subtract that from what he is entitled to? No, we will not subtract b/c he could have done both. 

6. LIMITING LOSS IN VALUE TO INJURED PARTY (WATCH FOR "ECONOMIC WASTE")

a. RESTATEMENT 
2d. 348 
If a breach results in defective or unfinished construction and that loss in value to the injured party is not proved with sufficient certainty, he may recover damages based on :
1. diminution in the market price of the property caused by the breach
2. the reasonable cost of completing performance or of 
3. remedying the defects if that cost is not clearly disproportionate to the probable loss in value to him.

b. Economic Waste – comes up in construction K situations
1) Value as promised to P (minus) Value as performed to P (subjective – difficult to  calculate value) 

Alternate methods
2) Cost of repair to make as promised (more definite)
3) Cost of repair to make of same value as promised (speculative)
4) Diminution in market value caused by breach

Example: County of Maricopa v. Walsh & Oberg Architects, Inc - parking structure is leaking, several ways to deal with the problem – (1) rip apart  everything built, take out landscape and rebuild with waterproof membrane, varying estimates of the cost of doing this… or (2) put in some drip pans to catch the drips and replace electrical circuits. 
· Cost of repair to make as promised: $107,358 – the lesser amount to install drip pans will solve the problem. Facts indicate that the county would not have used the higher sum $500K (greater amount for ripping out landscape) to fix the garage anyways. 
· Economic waste (Overcompensation): It is more a matter of overcompensation - giving the county more than they deserved while punishing the breaching party. It would be wasteful to require the county to fix the garage. 
· Court is more concerned w/ overcompensating: Hull – seems as though they may be undercompensated b/c county will have to replace conduit from time to time, reimburse car owners for damage to their cars, and install drip plans.

c. OTHER LIMITING PROVISIONS (practically undercompensating)
1) Prejudgment Interest: Generally speaking, the court will only grant interest from the time judgment is entered; unless the sum is definite.
· Since the sum is uncertain it is unfair to have the interest clock run if the person in breach is unclear about the amount of sum owed. 

2) Lawyers Fees: American Rule: Each side bears their own expense
· Unless includes provision in contract that allows the prevailing party entitled to lawyer’s fees. 
· One-sided attorney’s fees are not enforceable – must say “prevailing party gets attorneys’ fees”

7. Generally, no emotional harm or punitive damages

a. Exception: Unusual cases where at time of contracting it is pretty obvious that P&S will result  (medical cases, botched funeral cases)

Example: Sullivan v. O’Conner - Plastic surgeon promised he could make her nose look like actress in 2 operations, but it took 3 operations. O’Connor claims she suffered greatly during the surgery and claims no improvement but worsened her condition. Doctor found to not have been negligent. Jury finds there has been a breach of contract. P&S granted for third operation. 
Requirements: certainty, foresee ability, P&S not usually allowed.
Distinguishing b/w the types of recovery possible

CONTRACTS 


CALCULATING DAMAGES
· 
· Value of nose promised = $15
· Value of nose before = $5
· Value of nose after = $4
· Pain & suffering for 1st two operations = $3
· Pain & suffering for operation#3 = $2
· Doctor’s fees = $1
· 
Expectation = (15-4) + 2 
· Reliance = (5-4) + 3 + 2 + 1 (put her back before contract)
· Restitution = $1 (most certain measure)
· Court = (5-4) + 2 + 1




8. LIQUIDATED DAMAGES MUST NOT PROVIDE FOR PENALTY; MUST BE REASONABLE UNDER CIRCUMSTANCES

 (
Liquidating Damages Provisions 
Reasonable alternative performance? (
or
 liquidating damages
?)
If liquidated damages, is the amount reasonable? (
must reflect harm, not penalty provisions
)
At what point do we examine reasonableness?
  
Time of contract?
  
After the breach?
*if there is a provision that requires payment on breach/cancellation, 
do this analysis
)










A. Liquidation: Sets the amount of damages in the event the contract is breached. 

B. Analysis
1. Is this a provision calling for a reasonable alternative to performance? 
2. Is this a provision for liquidating damages? 
a. Is it reasonable or more like a penalty? 
3. Examine reasonableness at:
1. time of contract?
2. after the breach? 

C. Rule: Law does not allow parties to penalize breaching parties.

Example: Ridgley v. Topa Thrift & Loan Assoc (401) – Topa loaned money. Topa requires a prepayment fee if Borrower is late on any payments. Borrower makes a few late payments. They pay full balance and fees under protest to clear title. Borrower sues to get prepayment back. Is the prepayment charge an unlawful liquidation damages provision. 
· Provision is unenforceable: This is a liquidated damages provision b/c prepayment is conditioned upon a breach. The only time borrower must pay is if they have been late in making payments under the note. 
· Ordinarily, a pre-payment penalty is enforceable: It is a reasonable alternative performance. You may pay off loan into maturity or you may pay early and pay this pre-payment penalty (b/c the lender is not going to make as much off of interest if loan matured). 
· Analysis:
a. Once courts have determined that this is a liquidated provision, is this reasonable? According to the statute, it will be evaluated at the time of contract. 
b. This provision is a penalty b/c the delinquency in meeting the Contract interest payments “bore no reasonable relationship” to an approximation of the actual damages that is caused by the breach
c. Damages to lender for late interest fee payments would not likely be in the amount of $113K.
i. Dissent: These parties are sophisticated entities. Borrowers were able to cut a deal, they negotiated for this term.  They changed the prepayment provision to only happen during a breach. The court should not bail them out of what they had asked for. This is an arms-length transaction. If there needs to be regulation, it should be done by the legislature.   It does not matter if this is a provision that they want, there is a policy against this.  
ii. Majority: Is interfering w/ freedom of contract saying ‘you people cannot have this deal.’ Formalist approach and focuses on the prepayment being tied to breach of contract. 
iii. Problem could have been resolved: If lender had not given any concessions to the borrower in waiving the prepayment fee.

Example: Blank v. Borden – (real estate brokerage contract) Withdrawal from sale clause: “in the event that house is removed from the market before listing period expires,” the broker will receive 6% (of 85K). Homeowner withdraws. Broker sues for 6% fee. 
· Reasonable alternative performance: It is a realistic and rational choice to homeowner. This is not a breach. The homeowner has a choice of either
(1) leaving house on the market and wait for 6 months; or 
(2) withdrawing early and pay. 
· Is this really a reasonable choice? If she leaves the house on the market she pays, if she removes the house early she still pays. Either way, she is paying. 
· Dissent: Views this as an adhesion contract (form contracts). This is a very familiar provision and should be viewed more as a liquidated damages. Damages can be calculated w/ reasonable compensation. 
· Calculating Damages: Damages would be extremely speculative. Expectation must be calculated w/ reasonable certainty and we are not sure how much this house would sell for and if it would sell at all. Reliance damages cannot be calculated either b/c brokers work off of commission not hourly wage. Under restitution, broker gets no benefit if the house does not sell. Liquidated damages is designed for this sort of thing. 
· Is withdrawal clause a reasonable alternative to calculating damages? It is not so easy to tell. 


Distinguishing Ridgley and Blank:
this is more like a liquidated damages problem and there has been a breach so look to the liquidated damages to see if they are a reasonable approximation of the damages that were incurred (the expectation damages and actual out of pocket damages)
· Whether or not the amount of money in Blank more closely approximates to the amount of harm done if viewed as breach? and Ridgley? 
1) Blank b/c that is the fee broker might have made had the house sold. In Ridgley, the 113K does not appear to be. 
2) In Ridgley, if pre-payment is tied to early payment of loan, then maybe. But b/c pre-payment is tied to late interest fee, it cannot be said to be closely approximated to the amount of possible harm. 

At what point do we examine a liquidated damages provision? 

Example: Schrenko v. Regnante – Optional liquidated damages provision: Either keep deposit or sue for damages. Buyer breaches. Seller sells house for more than $25K. Seller claims 18K involved in selling but still suffers no real loss. Seller writes letter to buyer, which says they are going to retain the deposit but they will hold buyers responsible for any damages that might additionally be incurred. Buyer sues to get back deposit. 
· Buyer entitled to deposit: Court ducking question as to whether this provision is enforceable. In this case, the seller elected a remedy that is inconsistent w/ provision that the liquidated damages will serve to resolve all issues. Case turns into restitution in favor of a breaching party. 
· How is provision viewed? 
1. Drafters of Restatement: Rule: Look at it and see if it is reasonable during circumstance and after the fact – look at it from the total perspective. 
2. Ca Legislature: Look at time of contracting. 
3. if the breaching aprty has already paid the money in the form of a deposit it is going to be more likely that they will say that 
Chapter 8 Part Two – Sale of Goods Remedies – See Handout and Notes

SALE OF GOODS REMEDIES HANDOUTS

	Common Law
	UCC

	Differences

	
Termination

	
Termination (no breach) or Cancellation (breach), 2-106


	Rescission



	Buyer - Revocation of acceptance (2-608)
Seller – Reclamation (2-702)
· Rejects Doctrine of Election of Remedies


	Similarities

	
	UCC adopts expectation measure & efficient breach theory 1-106

Parties may by contract determine remedies, w/ some limitations. 

1. Liquidated damages (same as Restatement) 2-718
2. Limit to consequential damages – Do unconscionable analysis 
3. “Repair or replace” – 2-719(2)
· No damages
· Stuck with goods
· If can’t be fixed, then may sue

Make sure that injured party does not get put in a better position




What are Buyer’s options once it discovers the problem w/ the payroll computer? 

RIGHT TO TERMINATE OR RESCIND
I. Common Law Analysis
A. Is the language promissory or conditional?
B. Has there been a breach? 
1. If there is a breach, is it divisible? 
a. Are promises fairly apportionable? 
2. If not divisible, is it a material breach? 
C. If material, Rescission?
D. If not material, remedy is
1. Set-off
2. Damages (if already paid in full)

II. UCC

Termination:  (no breach) contract says that it can be ended by one or both parties under certain conditions without breach.  Ex – either party may terminate this contract upon 30 days notice to the other.
· Future Duties discharged, but liability existing at the time of termination remains (ex – goods delivered but not yet paid for)
· Can only sue for any breach of duties that existed before the termination.

Cancellation:  (breach) contract ended because of a breach.  Ex – 3 year requirements contract, seller is habitually late in delivering so in year 2, buyer cancels.  
· Buyer can obtain damages for late deliveries up to the date of cancellation and for any additional money that the buyer must pay to get future deliveries from another supplier during years 2 and 3.
· Can sue for everything under the contract

Rescission:  	Revocation of acceptance (buyer) 2-608
			Reclamation (seller) 2-702

UCC rejects the doctrine of election of remedies – 2-103, comment 1

UCC adopts expectation measure of damages and efficient breach theory, goal is to put the party in the position they would have been in – doesn’t think breaching parties are necessarily bad people 1-106

Parties can determine remedies.  Limitations:
· Liquidated damages provision must be reasonable in light of the anticipated damages 2-718, same rule as the restatement
· Limit to consequential damages 2-719(3)
· Seller’s right to repair or replace 2-719(2) – buyer is limited to replacement or repair of the goods, but that limitation is limited by 2-719 in that if the remedy fails, buyer can pursue alternate remedies, seller has a reasonable number of times to make a repair. (CA Civil Code Lemon Law)  
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Buyer’s Remedies
Menu: 2-711
Cover: 2-712
K/market: 2-713
Damages for accepted goods: 2-714
Consequential damages: 2-715


Seller’s Remedies
2-703 Menu
2-706 Resale
2-708(1) Contract/Market
2-708(2) Lost profits
2-709 Price
2-710 Incidental damages (no consequentials)  


Buyer’s Remedies

1. Perfect Tender Rule for one “shot sales” – 2-601, 2, 6

2-601 – If the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may
a) reject the whole
b) accept the whole
c) accept any commercial unit or unit and reject the rest

· Some use is permitted, to see if they conform. 
· If they do not reject- then the buyer is deemed to have accepted the goods. 
· By accepting the buyer is now responsible for the price of the goods. 

2-602 – The rejection must be within a reasonable rime after delivery or tender.  Buyer must seasonably notify the seller.  With respect to the rejected goods:
a) after rejection any exercise of ownership is wrongful against the seller
b) buyer is under duty to hold under reasonable care for a time sufficient to permit the seller to remove them
c) but, buyer has no further obligations with regard to goods rightfully rejected.

· Case law - In some cases, it makes sense for the buyer to use the goods to mitigate losses 
· (i.e., McCauley case – Buyer bought a car. Wanted the seller to come pick it. Seller refused. She used it to get to work. Court agrees w/ the buyer – some use is reasonable. It made sense to let her use the car to mitigate her losses by having to rent a car or use alternate transportation. Common sense)

2-606 – If you accept, you cannot reject.  Acceptance occurs when:
a) buyer signifies to the seller that the goods are conforming and he will accept them
b) fails to make an effective rejection – buyer must have a reasonable time to inspect
c) buyer does any act inconsistent with the seller’s ownership of the goods – policy problem here, buyer takes car back and dealer refuses to fix, she keeps driving car, needs to go to work, court says reasonable use should be permitted, look at the circumstances and facts of the case and the good/bad faith of the seller
d) acceptance of any part of a commercial unit is acceptance of the whole unit


2. Seller’s right to cure 2-508 – seller may seasonably notify the buyer of his intent to cure and then within the contract time, make a conforming delivery. 
· If the time of performance has not run, there is an absolute right to cure
· If the time of performance has run, the seller may substitute a conforming tender if he seasonably notifies the buyer.  He has a reasonable amount of time for substitution and must fulfill the buyer’s needs.
· If buyer’s position will be severely damaged by having to wait for the seller to cure, then the seller does not have the right.
· Seller does not have the opportunity to cure in the case of revocation of acceptance….??? Ask Hull…

3. Right to revoke acceptance – substantial impairment – 2-608

Buyer can revoke acceptance if the problem has substantially impaired the value of the computer to the buyer. Must occur within a reasonable time after the buyer discovers or should have discovered the ground for revocation and before any substantial change in the condition of the goods which is not caused by their own defects.  Not effective until the buyer notifies the seller of revocation.  Buyer now has the same rights and duties as if he had rejected the goods outright.


4. Installment contracts – substantial impairment requirement – 2-612
· Each delivery is a separate contract, discards the perfect tender rule.
· Buyer can cancel the specific installment if the non-conformity substantially impairs the value of the installment and cannot be cured.
· If the non-conformity with respect to one or more installments substantially impairs the value of the whole contract, there is a breach of the whole – buyer must seasonably notify… if accepts the non-conforming installment, he has effectively reinstated the contract.  Commentators suggest that there must be a material breach.  This does not mean that the buyer is without remedy, he can get damages, get a set off, demand adequate assurance, but he has to stick to the contract. CANCELLATION OF THE WHOLE IS NOT AVAILABLE EXCEPT IN EXTREME CIRCUMSTANCES.

5. Specific Performance – goods hard to replace 2-716 – specific performance may be decreed where the goods are unique or in other proper circumstances.
· May include payment of the price, damages or other relief as the court may deem just

6. Cover 2-712

Under 2-711, buyer has the remedy to “cover” and have damages under the next section as to all the goods affected whether or not they have been identified to the contract.

2-712 – buyer can in good faith and without reasonable delay make a reasonable purchase of goods in substitution for those due from the seller
· Buyer may recover from the seller as damages the difference b/w the cost of cover and the contract price as well as any consequential or incidental damages, but less expenses saved in consequence of seller’s breach.
· Failure to effect cover does not bar the buyer from any other remedy.

7. Contract – Market  2-713 – If the buyer chooses not to cover, the damages are the market price at the time the buyer learned of the breach less the contract price, plus consequential damages.  Note – if you reasonably could have covered and the failure to do so led to the consequential damages, you don’t get those damages – 2-715

8. Breach of warranty and consequential damages 2-714, 2-715

2-714 – If the buyer accepts and retains the goods, the general policy of the code is to put the buyer in the position he would have been in had the contract been performed correctly.  
· He can recover the loss resulting in the ordinary course of events from the seller’s breach as determined in any manner which is reasonable.
· Measure of damages for breach of warranty is at the time of acceptance, the difference in value of the goods accepted and the value of what they should have been under the contract.
· Buyer may also recover incidental and consequential damages.

EX: 	Cost of repair to make computer work properly	$   250
		Consequential damages, lost profits, labor, etc.	$2,000
		Total Damages				$2,250

***Note, the code is somewhat ambiguous when it comes to the time for measuring damages… Three approaches…
· Measure market value at the time of repudiation (2-610)
· Measure market value at the time of performance (common law rule, possible default to due to ambiguities in UCC)
· Measure at commercially reasonable time after repudiation…

9. Remember policy 1-106 – Liberal administration of remedies so as to put the aggrieved party in as good a position as if the other party had fully performed.  Consequential damages may be had only where provided for in the code.

(B) HYPO 

UCC 2-612: Installment Sales Contracts
Material Breach Analysis
1. Installment contracts – substantial impairment requirement – 2-612
· Each delivery is a separate contract, discards the perfect tender rule.
· Buyer can cancel the specific installment only if the non-conformity substantially impairs the value of the installment and cannot be cured (use all factors as in material breach)
· If the non-conformity with respect to one or more installments substantially impairs the value of the whole contract, there is a breach of the whole
– buyer must seasonably notify… if accepts the non-conforming installment, he has effectively reinstated the contract.  Commentators suggest that there must be a material breach.  This does not mean that the buyer is without remedy, he can get damages, get a set off, demand adequate assurance, but he has to stick to the contract. CANCELLATION OF THE WHOLE IS NOT AVAILABLE EXCEPT IN EXTREME CIRCUMSTANCES.

a. Buyer may reject the one defective computer. If it can be cured, then the buyer must keep both. 
b. Court concerned that allowing buyer to get out of a long term installment on the basis of a minor problem – that is forfeiture. 

(C) Repudiation

Measuring market price when seller repudiates (at time buyer learns of repudiation)
MP when B learns of repudiation – 10
MP one week later – 15
MP at time of performance – 20

· Code is ambiguous as to which time we use
· Can measure at any one of these 3 times
1) Measure at time of repudiation
2) Measure commercially reasonable time later
3) Measure at time for performance (Common Law rule)

Seller’s Remedies


(A) Right to cancel for non-payment in one shot sales 2-703

Seller can cancel the contract if they buyer fails to make payment when due – ONE SHOT SALES ONLY!! 

(B) Action for price, goods difficult to resell 2-709 – buyer must pay the price, but gets to keep the goods.

K price		3,000
Damages		3,000 – buyer gets the goods.

(C) Resale 2-706 – seller may resell the goods or an undelivered balance thereof.  Resale must be made in good faith and in a commercially reasonable manner.  Seller can recover the difference b/w the resale price and the contract price together with incidental damages. Must give notice to the buyer.

K price		3,000
Resale		2,500
Damages	   500

(D) Contract – Market 2-708(1) – the measure of damages for non-acceptance or repudiation by the buyer is the difference between the market price at the time and place for tender and the unpaid contract price together with any incidental damages provided in this Article, but less expenses saved in consequence of the buyer’s breach.

K price		3,000
Mkt price		2,000
Damages		1,000

(E) Lost Profits 2-708 (2) – if section 1 above does not make the seller whole again, he may sue for lost profits.  The measure of damages is the profit which the seller would have made from full performance by the buyer, together with any incidental damages, due allowance for costs reasonably incurred and due credit for payments or proceeds of resale.

K price		3,000
COGS		1,750
Damages		1,250   -   *** here give credit for payments and proceeds of resale.

(F) Price 2-709 
3,000 (B gets goods)

Specific Performance – inadequate remedy at law
Consequential Damages – Sellers are not entitled to consequential damages to breach of contract

How would the analysis change if the grain was to be delivered in installments? 
Yes, it makes a difference. Is failure to pay result in substantial impairment to the contract as a whole? Does failure to pay amount to a material breach. 
1) Whether the legal remedy is adequate: The seller may be compensated in damages. Seller could demand adequate assurance (promise to pay in future)  if buyer does not then seller could repudiate contract. 

Would it matter if Seller needed the down payment to remain in the business? 
	From Common Law perspective, cancel contract and find someone else to do business with. 
