Types of Remedies
1. Compensatory

2. Coercive

3. Declaratory

4. Restitution

5. Punitive

6. Ancillary

I. 
Compensatory Damages
Basic Goal: To put the plaintiff in the position he or she would have been in but for the wrong (aka, the rightful position)
Plaintiff must prove by a preponderance of the evidence (more likely than not)

1.  Initial Damages
2 Kinds of Issues:

1. What is the proper measure of market value?

primarily an evidentiary question
a.  Use Market Value of the item (not personal value) whenever possible

- Market value measured usually with the market price at the time plaintiff suffered the loss

*Special Rules for products that fluxuate over time:



- Crops: value at the time of harvest

- Stocks: value at the time reasonable should have discovered the loss



- Typical Calculations:





* Market value of lost or destroyed item


* Difference between the value of an item before and after it was damaged


* Difference between what was promise and what was received.

- Lesser of Two Rule: Between diminution in the property’s market value and its reasonable replacement cost, choose the method that is cheapest for the defendant 
* Problem: Plaintiff likely won’t be put in the rightful position

* Jacob and Youngs v. Kent: Kent to build a house with X brand copper piping. Kent used Y brand copper piping instead. Kent breached the contract and the owner wanted the cost to tear down the walls and  install X brand copper piping. The judge applies the lesser of two rule: there is no difference in value of the house with Y brand instead of X brand so this is $0 damages.

* House without a roof hypo: Builder promises to build a house but doesn’t put on a roof. House is worth $30k without a roof. House worth $100k with a roof. The cost to repair and put on a roof is $5k. The market diminution is $70k while the cost to replace and repair is $5k so the owner gets the cost to replace and repair because it is cheaper. 

* 9/11 Case: WTCP has an obligation under their contract to continue to pay rent and rebuild the towers.  WTCP sues the airlines for negligence in the building collapse during 9/11. WTCP wants the replacement cost because they must rebuild under the contract. The airlines wants diminution in the fair market value of the lease (which is less).  Court applies lesser of two rule and picks fair market value of the lease since that one is cheaper. 

* Exception: when market is not functioning properly, usually for goods of unique value.
- King Fisher: Plaintiff bought a used barge for $30k to use as a base for a dry dock. Barge was sunk by towing company. Court awarded replacement cost of $230k, instead of fmv of the barge because there were only 6 other barges in the world suitable for plaintiff’s purpose and none of them were for sale.

- Lemon Problem: Your used car is old and junky looking but you know it is reliable and in good working condition. However, the market doesn’t properly value it because buyers don’t know it is a reliable car and thus pay less. So people don’t want to sell the good cars, leaving only lemons on the market. So the fmv is likely cheaper than the cost to replace, however the owner of the reliable used car would probably just want replacement of parts, etc.

b.  Mental Pain and Suffering: Need to have individualized determinations

* Hataley: There the government wrongfully took the Navajo’s horses. The Trial court awarded a lump sum of money for the community’s mental pain and suffering, and then divided it equally among the plaintiffs. Court of Appeals said this was incorrect and that the trial court should have assessed the particular mental suffering of each plaintiff, not the community at large.

c.  Must prove losses with reasonable certainty

* Hataley: The Trial court gave damages for half the value of the diminution of the individual herds of sheep, goats, and cattle between the date the horses and burros were taken and the date of the last hearing. The Court of Appeals said this was incorrect because the plaintiffs did not show sufficiently that the loss in sheep, goats, and cattle was due to the government’s taking of the horses and burros.

Ex.: Lost profits for a new business often can’t be recovered because it is too speculative. There is nothing to compare it to.

2. Is market value the proper measure of damages?

primarily a conceptual (sometimes evidentiary) question

a.  May not be when the market is not functioning properly (see above)

b.  Special Purpose Properties
* Trinity Church:  Historic Church was damaged because construction on a nearby lot caused an acceleration of the angle of distortion—at a certain point the building must be reconstructed (from 300 years to 150 years). The court couldn’t use the difference in market value because this is a special purpose property—there is not active market for church’s and historic landmarks in Boston.
* 9/11 Case: WTCP tries to argue that the twin towers were special purpose properties and thus had no fair market value. The court rejects as these buildings were commercially leased and there is a fair market value for those types of things.

A. 
Reliance

Typically used in TORT because there are no promises made in torts (some exceptions: like fraud)
Reliance: the sum that puts the plaintiff back in the position had there been no wrong
Damages = Status Quo Ante – Position after the wrong

Note: Status quo ante is always ZERO

Ex. Patient wants nose job to improve her appearance. Doctor promises her a better looking nose. The doctor botches the surgery, and the patient ends up with a worse nose than she had before she started.

A                                                         B

|-------------------------------------------|

-$10k                                                    0
Nose after the                                  Nose before the accident

accident

Damages = Status Quo Ante – Position after the wrong

Damages = 0 – (-$10k)

Damages = $10k to put Patient back to the status quo
Fraud issue:

- Traditionally: Plaintiff relies on a promise in fraud so argument that it should be treated like contract and the plaintiff should get expectancy damages. For historical reasons, only given reliance.
- Modern: Some exceptions, e.g., CA has an exception for fraud by fiduciaries.

B.
Expectancy
Typically used in CONTRACT
Damages = Promised position – Position after the wrong

Ex. Patient wants nose job to improve her appearance. Doctor promises her a better looking nose. The doctor botches the surgery, and the patient ends up with a worse nose than she had before she started.

A                                                         B                                                                       C

|-------------------------------------------|----------------------------------------------------|

-$10k                                                    0                                                                  $50k
Nose after the                                  Nose before the accident              Promised nose

accident

Damages = Promised Position – Position after the wrong

Damages = $50k – (-$10k)

Damages = $60k to put Patient back in the right promised position

Exceptions: 
- Policy reasons here not to give expectancy damages because want to encourage doctors to say positive things to worried patients and not have patients construe everything as a promise.

- Promissory Estoppel: Promissory estoppel cases usually only get reliance damages since reliance is used as a substitute for consideration.

Lost Volume Sellers
- Definition: Seller has an unlimited supply of the good to sell to as many customers that want it
- Neri: Buyer contracted with Seller to buy a boat and paid a deposit. Buyer repudiated. Seller sells boat at same price to another buyer. Buyer claims that Seller has no damages because resold the boat. Seller claims it is a lost volume seller. Seller out $674 because of cost to store the boat. Seller would have been up $2579 in profit had Buyer bought the boat. So seller gets expectancy because this is contract and no policy reasons against it.  C-A = $2579- (-$674) = $3253 in damages. NOTE: Seller cannot keep buyers deposit and so his amount of damages is offset by the deposit. 

2.  Consequential Damages
Often used IN ADDITION to reliance or expectancy to put the plaintiff back in the rightful position. Also, Contracts often exclude them.
Rule: Plaintiff can recover for damages that occur as a result of defendant’s actions as long as they are foreseeable and not too speculative.

* Buck:  LL and T enter into a lease so T can use the land for grazing his cattle. LL breaches the lease. T tries to find new land. T can’t so he hires extra employees but still loses animals. Finally finds new land that is more expensive. Initial Damages is the cost of cover (old lease ($125/year) – new lease ($150/year)= $25 initial damages). But this doesn’t put T in the rightful position because it cost him $225 in wages to the extra help, $225 for lost cattle. Thus T needs an extra $500 in consequential damages to put him in the rightful position. Court of appeals said these were very foreseeable results from the LL’s breach and so T could recover.

Exception: If B/K for failure to pay money, then the only consequential damages are interest on the money at the legal rate of interest.

- Legal rate: each jurisdiction has a preset way to determine. Usually an amount that an ordinary borrower would have to pay.

- Policy behind rule: money is fungible and would drive up the cost of contracts to discover all the consequential damages, and the plaintiff can go get a loan while waiting for the money (but can the plaintiff really?)

- Meinrath: D has knowledge that failure to pay on time would result in a loss to P’s other businesses. P wanted to collect the money owed in addition to the monetary losses suffered by his other businesses for D’s failure to pay on time. P argued that D had knowledge of these consequential damages, and thus they were foreseeable. Court rejects and says that all P gets is his money owed plus interest on the money owed.


Exception to the Exception: Plaintiff CAN collect a b/k for failure to pay against an insurance company if in BAD FAITH.

- Note: If the insurance company had a reasonable basis for failing to pay (even if their basis was wrong, e.g., incorrectly reading the policy), then no consequential damages.

3.  Delay Damages


Rule: Plaintiff can seek damages to compensate him for the delay in getting his remedy while litigating the issues (still tied to Rightful position).



- When paired with an injunction, is not seen as a double recovery
4. Limitations on Damages 

Contractual Limitations

Typical Ways to Limit:


* No Consequential Damages

* Repair and Replace

* Liquidated Damages


A. Limits on Consequential Damages-UCC 2-719(3): Consequential Damages may be limited or excluded unless the limitation or exclusion is unconscionable. Limits for injury to a person regarding consumer goods is prima facie unconscionable, but limits where a commercial loss is not.


B. Limitation on Initial Damages-UCC 2-719(2): Allowed unless the circumstances cause an exclusive or limited remedy to fail of its essential purpose.



- Problem of how UCC 2-719(2) &(3) affect each other.

* Majority View: Consequential damages can be limited so long as they are not unconscionable, even if the limited remedy fails of its essential purpose.

- Kearney: K for sale of a machine says 1) no consequential damages; and 2) the seller’s exclusive remedy is either repair & replace, or seller can choose to refund the buyer’s money. Machine keeps breaking and seller keeps sending out a repair man. Buyer sues seller because the machine doesn’t work as promised. Court finds that the limited remedy of repair and replace “failed of its essential purpose” because the seller can’t repair the machine. Thus, the court eliminates this limitation from the contract.  Court upheld the no consequential damages clause however because it did not find that they were unconscionable, and eliminating the limited remedy has no effect on exclusion of consequential damages.
* Minority View: The two clauses (limitation on consequential damages and limitation of remedies) are read together so if one fails, then they both do


C. Liquidated Damage Provisions
- Not allowed if they are penalties and then use the default rule to calculate damages

- Rule: (1) Stated damages bear a reasonable relationship to the actual or anticipated loss; AND (2) actual damages are difficult to prove



* Tension between the test elements


* TWA: Two Liquidated damage provision if TWA breaches a plane leasing agreement.  Court rejects the first one because plaintiff did not show that actual damages would be difficult to prove since TWA would just owe what is left on the lease and the amount severely overcompensated the plaintiff (penalty to breaching party). The court upheld the second provision where plaintiff got to keep defendants deposit, even though there didn’t seem to be any relationship between the loss and the amount, but the plaintiff was undercompensated 

and the court seemed ok with this (penalty to nonbreaching party).

Judicial Limitations



A. Avoidable Consequences (Duty to Mitigate)
- Policy: Prevent social waste

- Rule: The Plaintiff must take reasonable steps to avoid losses; if plaintiff does not, then the court will treat plaintiff like he did




* Reasonable Steps: 






- Stop unnecessary work






- Make a reasonable resale






- Obtain substitute performance

*What if unsure that party is breaching?

- Demand adequate assurances and suspend performance until you get it

- If you don’t get it, treat is as a breach, and sue for damages

* Rockingham County: County hires contractor to build a bridge. County later decides not to build the breach and breaches their contract. At the time of breach, the contractor had spent $1900. Contractors ignored the breach and kept building the bridge. Court doesn’t allow the contractors to collect for the total cost of the bridge and their profit (expectancy b/c K). The court only allows them to collect their profit plus the amount spent at the time of breach because contractor could have stopped building. 

- Employment Rule: Must take substitute work, unless the work is different or inferior
* Parker: Fox hires Shirley MacLaine to star in a movie. The contract specifies that the movie will be a musical, filmed in LA, and gave MacLaine director approval. Fox decides not to make the movie and breaches the contract. Fox offers MacLaine a role in a Western filmed in Australia.  MacLaine refuses the role and seeks damages. The court found that as a matter of law, MacLaine did not need to take the western role because it did not showcase her musical abilities, required her to travel overseas, and did not give her director approval.
- Offsetting Benefits: When a plaintiff mitigates their damages, the offsetting benefit reduces the damages (if offsetting amount exceeds the damages, then no damages awarded)

* Car Hypo: You have a contract to sell your car to Buyer 1 for $2,000. Buyer 1 breaches. The reasonable value of the car is $1,500. You do not resell the car. What are your damages?

- Answer: $500 in damages because you still have 

the $1500 car and you can resell it for that price.





* Variation 1: Suppose you sell your care for $1800?

- Answer: $200. The $1800 is the offsetting benefit and it takes $200 to put you in the rightful position ($2000-expectancy because a contract)

* Variation 2: Under the original deal to sell the car for $2000, you had to touch up the paint at a cost of $50. In the new deal, for $1800, you do not have to touch up the paint. What are your damages?

- Answer: $150, because under the first contract, your profit was $450. And now your profit is $300, so need $150 to put you back at the rightful position.


. 


* Exception: Collateral Source Rule

- Rule: A plaintiff can recover from a wrongdoer AND from their insurance.
* Hypo: Driver crashes her car into your gate, causing $1,000 in property damage. You make a claim to your homeowner’s insurer, who pays for the damage, minus a $250 deductible. How much can you recover against driver?

- Answer: $1000, so plaintiff will be overcompensated.
- Sources: Insurance proceeds, government benefits

- Policy: 

* Pros: 1) Want to encourage people to buy insurance, 2) don’t want to benefit the wrongdoer if the plaintiff has to offset with the collateral source, 3) no necessity for double recover because of subrogation clauses (if plaintiff recovers from a wrongdoer, then insurance co gets their money back), solves problem of contingency fee arrangements

*Cons: 1) Double recovery possible because subrogation not required, 2) no reason for a special exception here against offsetting benefits, 3) solve contingency fee problems by awarding attorney’s fees

B. Economic Harm (Loss) Rule


- Rule: In the absence of physical injury or property damage, a person cannot recover for pure economic loss
* Sig Alert Hypo: You rear end someone while on the 10. The person in front can recover damages for damage to his car, personal injury, and lost wages. BUT the person behind you cannot recover his lost wages for being late to work due to your accident because there was no harm to his person or property.


- Exception (Majority): When economic harm is the only type of harm the defendant can commit, then plaintiff can recover.

* Accountant Hypo: Your accountant makes a mistake and you have to pay a huge tax fee. You sue him for malpractice. You can recover for the amount you had to pay to the IRS even though there was no harm to you or your property. 


- Policy Concerns: Sometimes competing policy concerns can cause a court to expand the scope of liability beyond the economic loss rule.
* Pruit: D pollutes river and kills fish. Plaintiffs around river sue for damages. No question of reasonable certainty because D definitely caused the damage (poisoned the fish). But for and proximate cause (foreseeable type of harm/ close in time and space tests) easily met. The fisherman say their property was harmed but D says under property rules the fish don’t belong to the fishermen until they catch them. Court allows the fishermen to recover. However, court says those who buy from the fishermen, restaurants, and servers can’t recover because that is too remote. Courts have to participate in line drawing, here those closest to the water’s edge recover. 
* Oil Pollution Act: Specifically reverses the economic harm rule because allows plaintiffs to recover lost profits due to an oil spill. However, there is a cap on liability (that’s how it deals with the scope of liability issue).
CA Statutory Limitations


A.  Noneconomic Damages: Several only (not subject to joint and several liability.

- Ex. D1 is 80% at fault and D2 is 20%. If both can pay, D1 pays 80% of damages and D2 pays 20%. If one can’t, under J&S liability, the other D will be forced to pay the entire amount. But if for noneconomic damages, they are only several so no matter what, each D only owes his percentage. Here, plaintiff can only recover 80% from D1 and 20% from D2.


B. Health Care Providers: A $250,000 cap on noneconomic damages on negligence claims against health care providers

5. Damages where Value Cannot be Measured in Dollars

Main Areas:

* Personal Injury

* Death

* Dignitary Harms

* Constitutional Harms
Overall Problem: No market for these types of harms so difficult to value or argue what amount puts the plaintiff in the rightful position

- Differing Outcomes for similar situations

* Levka: P unconstitutionally strip searched for a misdemeanor. Jury awards no economic damages but $50k in economic damages. City argues that the damages were excessive and unreasonable and court reduced the award to $25k.  Court compared to other strip search cases and found the jury award too high (also evidence that P’s lawyer trying to oversell her noneconomic damages). Problem: the jury doesn’t get information of the other cases and is asked to assess the award in that particular case. Seems like we punish the jury for not having information. Arguably if compare to the broader universe of Noneconomic damages, then this doesn’t seem too high considering the intrusiveness of the search.

* Remittitur: Judge reduces an award amount and says the plaintiff can accept the lower amount or be given a new trial on the amount of damages (problem: judge can use remittitur again if the new trial doesn’t yield results to his liking).

A. Personal Injury

- Damages not in dispute: Economic Damages, e.g., out of pocket expenses, past and expected future medical expenses and lost wages


- Damages in dispute: Noneconomic Damages, e.g., pain and suffering, emotional distress


- Arguments regarding pain and suffering 

* Per diem Argument: Jurors should think of plaintiff’s injury in terms of daily pain and suffering. Jurors should determine amount of damages a day is worth, then jurors should multiply this times the amount of days the plaintiff is expected to live. 

- JDX split if these arguments are allowed

* Golden Rule Argument: Jurors should think how much would someone have to pay them to live with the plaintiff’s type of injury


- Not allowed because jurors are asked to abandon neutrality


B. Death

- “Lucky for D that P died”: cheaper for D if P dies because there are no future medical expenses and no future pain and suffering, and wrongful death often limited by statute

- Ways Surviving Family Members can recover



Note: very state specific, so must look to see if your jdx allows


* Survival Action: Survivors can recover for decedent’s paint and suffering before death


* Loss of Consortium: usually  limited to spouses for loss of relationship/companionship


* Wrongful Death


C. Dignitary Harms

- Policy: avoids self-help and serves deterrent/punitive function


- Often serves a punitive function even though under compensatory regime. Alternative is to award nominal compensatory damages which can trigger punitive damages and/or attorney’s fees


D. Constitutional Harms

- P’s seek compensation for their deprivation of a constitutional right

- Allowed by SC (Carey-pot case)

* P should at least be given nominal damages (which might entitle P to attorney’s fees and/or punitive damages

* To get more, P must prove actual damages caused by the deprivation of their constitutional right (SC rejected argument of presumed damages)

- Exception: Court presumed damages for loss of the right to vote (really important to our democracy)

6. Time and the Value of Money

Problem: Damage award is made at a single point in time but is supposed to cover future time as well.

Solutions for dealing with Past amounts due:

Prejudgment Interest: Takes into account the delay between injury and trial.

Postjudgment Interest: Takes into account the delay between trial and end of appeals.

Solutions for dealing with Future amounts due:

Present Value: Value needs to be reduced as plaintiff given money all at one time and can invest it.

A. Future Employment

- Plaintiffs, who want to maximize their damages, argue P’s wages will increase A LOT b/c of:


* General Inflation

* Productivity Gains: more efficient in job so cant produce more so gets paid more

* Wage Increases: union or industry doing better


- Defendant argues that P wages won’t go up that much due to the same factors


B. Future Medical Expenses


- Plaintiffs, argue that medical care will increase A LOT (studies show medical care increases more than inflation


- Defendants argue that these tests won’t really increase because they will become more routine, less expensive, cont.


C. Interest Rate

- Plaintiffs want to argue interest rates are low so will get more money now

* Paradox: P wants to argue BIG inflation for wages/medical expenses but LITTLE inflation for general inflation/interest rates


- Defendants want to argue interest rates are high so P will get less money
II. 
Coercive (Preventative)
Types of Coercive Remedies:
1. Injunctions

2. Writs of mandamus

3. Prohibition

4. Habeas Corpus

5. Declaratory judgments (may be implicitly coercive)

6. Contempt 

1. 
Permanent Injunctions
- Definition: a court order in equity, enforceable by sanctions for contempt of court, directing a defendant to do or refrain from doing something

- Purpose: Are aimed at the future (future harm or future bad effects of past harm) to assure the rightful position 

- Types of Injunctions:


A. Preventative: an injunction that prevents future harm


B. Reparative: an injunction preventing future bad effects of past harm


[image: image1]

A. Type of Injunction
Can be Prohibitory (prevents D from doing something) or Mandatory (requires D to do something).

- Older authority requires prohibitory phrasing (but easy to turn a mandatory injunction into prohibitory and vis versa).


1. Preventative/Prophylactic Injunction




- Purpose: aimed at protecting the rightful position

- Problem: may become too broad in scope, may be a propensity problem (ripeness issue), can’t protect irrational fears
* Nicholson: P’s, property owners, want to enjoin D from building a halfway house for parolees. District court enjoined finding that when it is built, it will become a nuisance. Conn. SC reversed the injunction finding that there was no propensity for that halfway house to participate in crime. P’s could come back later if a crime occurred.

* Brainard: P’s wanted to enjoin the purchase of land for a landfill. Injunction granted because the characteristics of a landfill (litter, odors, rats, vermin, insects, fire dangers) can readily be determined before it is built. 

*Pepsico: Former Pepsi employee hired by Quaker for Gatorade division. Pepsi wanted an indefinite injunction preventing former employee from tell Quaker confidential information about beverage pricing, marketing, and distribution. Employee signed a confidentiality agreement with Pepsi. It does seem inevitable that employee must use this information, so court orders employee to not start working for 6 mos (giving pepsi time to change their plans, marketing strategies, etc.).


2. Reparative Injunction




- Purpose: preventing future bad effects of past harm

* Bell: Racial intimidation and discrimination occurred during a Georgia Election. Trial court said no injunction because the election has already been held and there is nothing they can do. Fifth circuit reversed and said a new election can be held. The injunction is reparative because it prevents the future bad effects of allowing an official to be in office for 4 years knowing he was elected through an unconstitutional election, people won’t have faith in his office, etc.
- Problems: Double Recovery Not allowed (arises when P asking for damages AND injunction)

* Forster: Seller of house promises buyers 1) a license for the boat dock, and 2) to take out the swim dock. Sellers held on to license and didn’t take out swim dock (B/K). Buyers given compensatory damages for the license and cost to take out the swim dock, AND a reparative injunction ordering buyers to transfer the license to buyer and remove the swim dock. Here, Buyers put in a better position. So they either get Damages or an injunction but not both.

* Delay Damages: Asking for delay damages while also seeking an injunction is NOT a double recovery. The injunction fixes the effects of the past harm and the delay damages compensates the P for having to wait for a remedy due to litigation.


B. Irreparable Injury


- Rule: To get an injunction, P must show no adequate remedy at law.


- Ways to show inadequacy:




1. Uniqueness so that the property can’t be replaced:

* Often occurs with land or real property

*Pardee: P wants to enjoin D from cutting timber on P’s land.  TC says no injunction, P can wait for D to cut down trees and then get damages (trees are replaceable).  SC of West Virginia reverses and finds that trees are not replaceable like horses (in Hataley) as the trees make up the uniqueness of the land and money can’t replace that. Thus, an injunction is warranted as the legal remedy is not adequate. 

- Shows historical shift away from irreparable harm as difficult for a P to show

- Note: modern law would allow an injunction to enjoin D from killing P’s horse

2. Difficult to find cover (too expensive, short supply)

* Campbells: Campbells enters K with farmers for red core carrots (special carrots). Farmers breach and refuse to give Campbells the carrots. Campbell’s wants an injunction ordering the famers to turn over all their carrots. Injunction for specific performance should have been granted because the other red core carrots available were much higher price and in short supply, thus damages would not be as complete or practical (less effective).

- Note: Injunction ultimately not granted b/c contract found unconscionable. Discussed infra.




3.  Defendant is insolvent so can’t pay damages

* Some Jurisdictions say this is irrelevant to injunction analysis

4. Economic Analysis




Care about Efficiency NOT Justice





* Definitions
- Transaction Costs: the costs of bargaining, including cots of obtaining information and acting strategically

- Efficiency (Kaldor-Hicks): the rule that maximizes overall social wealth, regardless of its distribution

- Coase Thearem: If no transaction costs, parties will bargain to the efficient result, regardless of the legal rule
* Calabresi and Melamed Theory: 
- In situations of low transaction costs, use injunctions. 
* Parties will naturally bargain to the most efficient result (not reality though)

- In situations of high transaction costs, use damages.

* Multiple P’s: when multiple plaintiffs, easier for D to just pay them all damages instead of bargaining with each P.

* Extreme animosity between parties may prevent bargaining

* Bilateral Monopoly: when only one buyer and one seller, then the seller can hold out and force the buyer to pay him more, etc.

* Critiques:
- Transaction costs are usually  high, so injunction doesn’t lead to efficient result


* high information costs


* high bargaining costs (bilateral monopoly)

- Ignores a corrective justice perspective, so denial of an injunction when transaction costs are high may be unfair


- Rationality problems, people often don’t act rationally (animosity issues)




* Efficient Breaches 
- Efficient Breach: B/K that leaves the breaching party better off and nonbreaching party no worse off

- Law should encourage efficient breaches

* Seller should breach when more profitable to get a higher market value for goods and just pay buyer damages

- Worry that SP (injunctions) may discourage efficient breaches

* BUT: if SP ordered, the buyer can turn around and sell at the higher market rate just like the seller could except now no issue of damages.


- Replevin v. Injunction


P gets to pick which he wants, NOT D! (Brook)
* Replevin: Legal remedy for the return of personal property. Specific performance because the item is returned and not substituted with money (damages). DON’T HAVE TO SHOW IRREPARABLE INJURY.

- Note: Can’t use in cases of a breached sales K because if the property hasn’t yet been turned over, it isn’t your personal property. (Campbells)

* Injunction: Equitable remedy and could get a mandatory injunction for D to return P’s property.  MUST SHOW IRREPARABLE INJURY. (Propensity satisfied because D already took the property-wrongful conduct)

C. Propensity
- Rule: To get an injunction, P must show a realistic threat of violation; that the D is likely to engage in the illegal conduct
- Ripeness Concerns: Court won’t grant injunction if too speculative or a mere potential for the violation. (D: “I’ve never done it!”)
* Almurbati: Enemy combatants at Guantanamo sued for an injunction preventing their transfer to another country w/o 30 days notice. EC’s said they were going to be transferred to countries that would torture them based on NY Times articles and EC’s statements. Govt submitted declarations saying the U.S. had a policy against transferring prisoners to countries that torture and all recent repatriations had been to prisoners’ home countries. Court denied injunction because there was no evidence that the government would send the EC’s to countries that would torture and their evidence was based on speculation and a few media  reports.
* Humble Oil: P sought an injunction to prevent the destruction of documents. Court rejected because P had an unfounded fear that D would destroy documents. P needed more evidence that there is a real danger that D would destroy documents unless enjoined.
- Mootness Concerns: Court won’t grant injunction if no reason to believe that D will do the conduct again (D: “I’ll never do it again!”)
* Rule: There must exist some cognizable danger of recurrent violation, something more than a mere possibility which serves to keep the case alive.


- Factors:



i.  bona fides of the expressed intent to comply



ii. the effectiveness of discontinuance



iii. in some cases, the character of past violations

*Constitutional Mootness v. Injunction Mootness: Even though a suit for injunction may be moot because there is no propensity that D will do it again, the case may not be constitutionally moot because their may still be a live case/controversy as the D needs to know what action it can constitutionally take.

* W.T. Grant: D serves on the boards of three competing companies. US sues for an injunction for antitrust violations.  D resigns from the competing boards and seeks to have the suit dismissed as being moot. Not constitutionally moot because D’s overarching company still wants someone on the three competing boards that they invest in. SC upheld district court’s decision to deny the injunction for mootness as the DC has broad discretion.
- Breadth Concerns: When an injunction is issued, the scope must be tied to the nature of the wrong. Court will limit an injunction if the injunction covers people where there is no propensity for a violation
* Marshall: P sought at injunction preventing discrimination in violation of the Age Discrimination in Employment Act. P was laid off by a manager who wanted to be surrounded by younger workers. The district court granted a company-wide injunction.  The court of appeals limited the injunction. There was a propensity for the one manager to violate the ADEA but there was no evidence of a company-wide policy to discriminate based on age. 

D. Policy Reasons Disfavoring Injunction 

Policy Reasons:


1. Undue Hardship on D


2. Burden on Court


3. Personal Service K


4. First Amendment Issue


5. Jury Trial Right


6. Other Policy Concerns


1. Undue Hardship on D

- Rule: A court may decline to grant an injunction if the hardship on the D is MUCH GREATER than the benefit of injunction to P

* Van Wagner: Lease for a Billboard in a very prominent place in NYC.  New owners purchased the building and are going to demolish it. They refused to honor the contract (B/K). Lessee seeks specific performance to allow them to continue leasing the billboard. D just wants to give damages. Arguable irreparable harm because the billboard is in a very unique location and gets lots of viewers. However, court refuses injunction because of the undue burden on D to keep up the building, cancel their new project, and waste all the money they have put into the building.
* Boomer: Court finds that a cement plant that poured dust on P’s homes was a nuisance. However, court wouldn’t enjoin plant b/c of undue burden on D who had spent $45 to build and employed 300 workers (who would be out of a job). P’s given Damages.

- Exception: Court may still grant injunction in cases of “willful misconduct” (more than negligence)

* Whitlock: D has an 18 inch encroachment on P’s property. P complains to D. D says he will negotiate with P and keeps building.  Negotiations fall through and P seeks an injunction. P argues irreparable harm because it is land and better to have property free and clear than to just get damages. D argues undue burden because it would be very expensive to move poured concrete and move it over 18 inches. Court rejects D’s argument finding bad faith. D knew about encroachment and kept working, stringing P along. Thus, D proceeded at his own risk.

Note: D’s in Van Wagner intentionally B/K but we don’t see b/k as a wrong, unlike in torts.

2. Burden on Court

- Rule: Courts may reject an injunction if it would require long-term jurisdiction, or if beyond courts expertise, especially for purely business situations
* Cooperative Insurance: British case. Tenant supermarket wants to close down b/c store. Lease requires supermarket to stay open for 16 more years. LL sues for an injunction for specific performance (wants rent and a primary store in shopping center). No propensity issue or irreparable harm issue (difficult to measure D’s for the future 16 years). Highest court says no injunction because of the burden on the court to constantly supervise the injunction (if LL says T not running store up to par), court doesn’t have expertise in running a grocery store, and there isn’t much social value in having an unprofitable grocery store stay open.

- Exception: Courts do stay involved in prison and school segregation cases even though long term and a burden on court because of the overall social value at stake.

3. Personal Service Contract

- Rule: Court usually won’t order SP for employment K and will just give damages



* Example: Court won’t force an opera singer to sing in an opera.


- Policy: Difficult to police (is worker intentionally have poor performance), and looks like slavery


- Exception: May enforce employment K where the work can be subcontracted out because there is no slavery concern.

* Example: X hires Y company to wash her windows. Y refuses to perform. Court may order specific performance because Y can have another company wash her windows.
4. First Amendment Issue
don’t need to know in depth analysis, just be able to flag the issue
- Rule: Courts don’t like to enjoin people in violation of their first amendment rights or that involve a prior restraint (aka stop speaking, writing, etc.)
- Willing: Woman angry at her lawyers. Every day wears a sign saying they stole money from her and rings a cow bell. Lawyers did not steal from her. Lawyers try to get an injunction to enjoin her from protesting and making these false statements.  Court refuses to issue injunction because it would be a prior restraint and telling her what she can’t say.

5. Jury Trial Right
- Injunctions decided by a judge so no jury trial. Certain cases it may be better for the D to have a jury trial

6. Other Policy Concerns
- Example: Multiplicity of suits- if there is a fear that there will be multiple law suits without an injunction, then the court may want to issue an injunction
E. Scope of the Injunction

See supra how scope can affect propensity analysis



2 Major Approaches:




1. Winston: Rightful Position Standard

2. Bailey: equity’s “roving commission to do good” (free-wheeling equitable discretion) 
- Deals with the social wrong, not necessarily the legal wrong

- Problem: Do we trust the judges to have this much power?

* Winston: Ex-employees build a precision tape recorder like their former employer’s, presumably with trade secrets. Former Employer wants a permanent injunction to bar the ex-employees from selling the product. Problem: a permanent injunction puts the former employer in a BETTER position than the rightful position because competitors would eventually reverse engineer their product and make a competing product. The appropriate injunction is to prevent the ex-employees from selling their product for the amount of time it would take competitors to develop without the trade secrets (reparative injunction).

* Bailey: Trust that people can invest in by 1) buying stock, or 2) buying bonds. The stockholders control all the money and invested in risky investments because the worst they could lose was their stock money ($150k) but had all the bond money ($6 mil) to gamble with. Bondholders have no control and hold all the risk.  Because of self-dealing, the trust becomes bankrupt. New-noncorrupt management takes over and the trust becomes solvent again. Court still orders to liquidate the trust, pay the bondholders first, and the rest to the stockholders.  This is beyond the rightful position which is the bondholders have a new honest management and still hold bonds in a risky business structure. Here, court saw a wrong that it wanted to fix (unfairness of the trust structure) and sees itself has having a duty to do justice even if not within the scope of the law. 


Structural Injunctions


Scope of the Injunction issues and battle of Winston v. Bailey approach often at play

Definition: a series of preventive and/or reparative injunctions in public interest litigation aimed at either restructuring an institution that has been systematically violating the law or whose structure is very unlawful

Desegregation Cases:

Two types of segregation:

1. De jure: caused by state authorities and it is a constitutional violation. Example: Court orders separate schools for whites and blacks

2. De facto: caused by all other causes. No constitutional violation unless a product of some deliberate state action. Example: white flight causes the suburban schools to be all white and the inner city schools to be all black.



Trend to Rightful Position Approach:

“When in doubt don’t overremediate, underremediate!” (conservative view)

1. Swann: School District operated two completely separate school systems for blacks and whites. De jure segregation. District said it would neutrally draw school district lines to desegregate. P’s said this wouldn’t result in integration because blacks and whites also lived in segregated neighborhoods. DC agreed with P’s and ordered wedge shaped school districts and busing to get integration.  SC affirmed even though beyond the rightful position (without de jure segregation would still have de facto because P’s chose to live in segregated neighborhoods). 

2. Milliken I: De jure segregation in Detroit. Impossible to desegregate the Detroit schools because the white students all go to either private schools or schools in the suburbs. DC ordered busing to mix inner city and suburban schools. SC reversed DC and found this went beyond the rightful position, which is the absence of de jure segregation. To include the suburban schools, P’s would need to show they were also in the wrong. Interdistrict remedy impermissible for intradistrict problem.

- Hard to reconcile with Swann
3.  Jenkins III: Kansas City, MO school district and de jure segregation. Court has had control over district for about 20 years. Court orders increased teacher salaries (to attract better teachers) and renovations to school facilities. The courts goal was to attract white students back to promote integration. SC reverses finding that Ps are put beyond the rightful position because if no de jure segregation, the P’s would be in a poor urban school district.  Pretty much threw out Swann.
- Adopts RP because of Federalism concerns: Fed Courts overseeing the State, City, and Legislature for long periods of time



When RP standard may look like Free-wheeling equitable discretion:



1. Prophylactic Measures to ensure the RP

* Hutto: Arkansas has unconstitutionally overcrowded prisons. Suit in litigation for 10 years.  DC says there is a 30 day limit to solitary confinement. Majority upholds saying it is a necessary prophylactic measure to ensure the rightful position. The prison system has not complied in 10 years so more drastic measures needed for compliance. (Dissent argues beyond RP because 8th Amendment says nothing about constitutionality of 30 day minimum)


2. Underremediation 

* VMI: All male state military school won’t let women in. This was held unconstitutional so they created an all girls school.  SC says the all girls school remedy does not put the applicants in the rightful position because the all girls school is inferior (unequal facilities, unequal teaching methods, not as prestigious and no network).  The women were underremediated and need to be brought up to the rightful position. 
F.  Ebay Analysis


**Apply both traditional and ebay on the test**


Traditional Injunction analysis: 

Fairly lenient and favor injunctions

1. irreparable injury, 

2. propensity, 

3. no policy reasons against injunction.


Ebay Analysis:


More difficult for P to get injunction & not a lot of deference given to trial court


1. irreparable injury,


2. Damages are inadequate,



3. Balance hardships, and



4. Public interest not disserved by granting injunction



5. Propensity ??

- SC made up this “traditional” test (seems to have confused the prelim injunction rules)


- Note that element 1 and 2 are the same


- Now requires an undue burden analysis


- Propensity not there but probably still required, so add this too.


- Element 4 difficult for P to show



*  Monsanto: This factor counted against P because they were private actors, and not a class action. So it seems like P must show an injunction will serve the public interest.
G. Modification

FRCP 60(b)(5): Modification when “applying it prospectively is no longer equitable.”


Rufo Standard:

more relaxed/flexible approach


Step 1:  Figure out if modification is permitted. If so, on to step 2.



Common “changed circumstance” situations for modification:



- Factual Changes



- Political changes (different focus in policies)



- Changes in the Law (Law becomes more clear)



Institutional Reform Litigation:



- Be more deferential to Gov’s modification requests in these situations



- Federalism concerns often at play


- Agency/self-interest problems (worry that collusion b/w state officials and P’s will undermine state and local political processes)


Prison Litigation Reform:


- Rule: If DC grants injunction/consent decree granting more than the rightful position, then D can request modification to give no more than what is constitutionally required (constitutional floor).


- Allowed: settlement agreements offering more than the constitutional floor. PLRA only applies to court orders.

Step 2: Figure out how to modify. 


- Must be “suitably tailored to the changed circumstance”

- SC: When in doubt, defer to the government (who is usually asking for less restriction)
* Horne: Structural injunction case over school district’s compliance with the Equal Educational Opportunities Act. District Court and some state officials want increased funding. Other state officials don’t want more funding (split in state view) and move for a modification. DC denies the modification. SC held that the DC erred in refusing to modify, courts need to be more open to modification in institutional reform litigation 

H. Rights of Third Parties
Note: It seems that the indirect burden cases are more burdensome but we allow; while the direct orders cases are less burdensome but we don’t allow.


- Indirect Burdens: Third Parties may be burdened, even substantially, short of “restructuring.”

*Problem: Where is the meaningful distinction between substantially burdened and restructuring?

* Hill: Racial Segregation in Chicago’s public housing. Orders Gov’t to give housing vouchers for poor people to have private housing in the Chicago suburb. Suburban Homeowners complain (we don’t want poor people here because it is a burden on our social services network & racism). SC says that it is ok for the suburbs to be substantially burden as long as the nature of their suburb isn’t changed (no restructuring).

- SC Distinguishes Milliken I: Total restructuring of the school district. In addition, the Federal Gov’t was a wrongdoer here, so there is not inter/intradistrict distinction because the Federal Gov’t is the entire country.

* Milliken I: Discussed supra. DC ordered busing to mix inner city and suburban schools. SC doesn’t allow this because the court was using an Interdistrict remedy to solve a intradistrict problem, which restructured the entire district including the 3P suburbs.

- Direct Court Orders: Only minor and ancillary orders to help enforce the Court’s order may be directed to Third Parties.



*Problem: 3P’s are subject to court’s contempt power bc a direct order.

* General Building Contractors: Racial discrimination by a Union. Court orders the employer, who was not a wrongdoer, to help pay for costs implementing the injunction ordering nondiscriminatory practices to help the union comply. SC finds this to be improper because not minor and ancillary. Here a direct order to the employer (3P) to pay, and is a big deal because the employer is now subject to the contempt power. Problem b/c the court ordering the third party to act. 
- Concurrances note that some acts like requiring reports by 3P may be ok in some instances

2.
Preliminary Injunctions & Temporary Restraining Orders (TROs)

Purpose: relief before a final judgment on the merits
- use when P worried about irreparable harm occurring during time before filing suit and final judgment (which could take years)

Problem: risk of error by the court if a different decision reached at final judgment

Prelim vs. TRO


- TRO is more immediate so use this for the quickest relieve

A. Preliminary Injunctions


-  Winter Rule (Fed. Court):


P’s burden to prove (Pro-D)


1. Likelihood of Success on the merits (includes propensity)



2. Possibility of irreparable injury to P if relief is not granted

3. Balance of the hardship favors plaintiff (i.e., consideration of irreparable injury to defendant if relief is granted)



4. Public interest (in certain cases)



5. Status Quo ??



- Likelihood of Success on the merits




* Propensity is included




* a weak legal case or hard to prove facts means P loses



- Possibility of irreparable injury to P without prelim injunction




* only look at injury to P

* only look at injury in between time of request for prelim and final judgment



- Public Interest





* may not apply if totally private actors




- Status Quo

* Not really a factor but many JDX say it is hard to get an injunction that will alter the status quo, making P’s burden heavier.




- Outside Fed court:





* Some use this test, others just do a balance of the 



totality of the circumstances



- Sliding Scale (9th Cir.) (Pro-P)


Apparently rejected in Winter but Ginsberg and 9th Cir. says it lives on! 

Still use the four part test BUT if P shows more of element 1 (likelihood of success) than can show less of element 2 (irreparable injury) and vis versa.

Winter: P’s complain that the Navy’s use of sonar may hurt the marine life. P’s seek a prelim injunction stopping the Navy from using sonar until they issue a report showing it is safe to the marine life. District Court grants injunction. 9th Circuit affirms. Both use sliding scale approach based on the “possibility of harm.” SC reverses. However, the big disagreement appears to be over the balance of hardship. P’s hardship is possible harm to marine life. D’s hardship is that the Navy can’t train their recruits. SC finds that National Defense is more important than ecology. 

- Ginsberg dissent: fundamental disagreement b/w 9th cir and Majority over how the balancing should come out so sliding scale lives on.



- Injunction Bond
- Purpose: helps deal with the risk of issuing an erroneously order preliminary injunction (or TRO)

- Covers loss due to the preliminary injunction, however liability limited to the amount of the bond.

- 2 Step Process:


1. Decide whether to issue a bond

- Rule 65(c) says the court may issue a prelim injunction or a TRP only if movant gives security in an amount the court decides proper to cover damages if wrongfully issued.

- Seems like it is mandatory in Fed. Ct. BUT court could decide the amount that is proper is $0.

- Usually D needs to ask for a bond and then argue over how much.





2. Decide how much

- P can waive but stupid because then could be potentially liable for full amount

- Courts over waive in public interest litigation b/c want these cases to go forward.

- Appellate Review



* Abuse of Discretion Standard: deference to the trial court




* BUT SC and 9th Circ. appear to not give much deference


B. Stays

- Purpose: used during the appellate process. A court order prevents the enforcement of a lower court’s order while the appellate court makes a final decision.

- Similar to preliminary injunction and raises similar risk of error issues

- Money Judgments: D ordered to pay money to P. D wants to appeal and ask for a stay so doesn’t have to pay P while the appeal is pending.

* CA Rule: D must post a stay bond at 2.5 times the amount of the money judgment



- Nonmoney judgments: 

* Fed court: must first ask the district court to stay their own judgment (which is almost always denied)

* Request for stay in US Supreme Court
1. There is reasonable probability that 4 Justices will vote to grant cert.

2. There is a fair prospect that the judges will conclude that the decision below was erroneous.

3. Irreparable harm is likely to result from the denial of the stay.

4. Balance of the equities, look at harm to both parties as well as the interests of the public.


C. TROs

Fastest way to get relief from the courts


NOT appealable

- General rule: Need to give adverse party notice of the TRO hearing

* Reason: Procedureal due process. TRO a type of injunction, so if adverse party violates the order, can be held in contempt. 

- Note: can’t be held in contempt if no notice of hearing AND no notice of TRO

- FRCP 65:  Issuing without notice.  Court may issue a TRO without written or oral notice to the adverse party if:
- specific facts show that immediate or irreparable injury will occur before notice is given

- atty says they tried to give notice and has a good reason for why it shouldn’t be required

* Hasen’s thoughts on what is a good enough reason:


- P can’t find D

- If give D notice, D will do what you are trying to prevent before the hearing takes place
* Princess Anne: City gets an ex parte TRO against a white supremacist group to stop their upcoming rallies. White supremacists argue TRO unconstitutional because although they were given notice of the TRO, they were not given notice of the TRO hearing. SC agrees that there must be notice or an attempt or good excuse for why there is no notice. Here, there was no good excuse because the city knew exactly where the white supremacists were. They had just had a rally before the TRO was issued.
- Duration of TRO
1. TRO without notice: 14 days with a single 14 day extension under Rule (65)-total of 28 days. Then the TRO dissolves.



2. TRO with notice: Unclear

A. Sampson approach: TRO with notice lasting more than the 14 days is treated as a preliminary injunction (which can be appealed)
B. Granny Goose approach (Majority): TRO with notice lasting longer than 14 just dissolves. 

C. Safest approach: Move to dissolve the TRO pursuant to Rule 65, which allows you to appeal.
III. 
Declaratory
Similar to Preventative Injunctions. The difference between them is form rather than function.

	
	Form
	Example
	Contempt Powers
	P must prove
	When P may want to use

	Preventative Injunction
	Direct order to Defendant; coercive
	“State, you may not levy this tax.”
	Yes, apply
	Irreparable harm, propensity, no policy reasons
	Want contempt power b/c D not likely to follow the law; More confrontational

	Declaratory Judgment
	No order, just states the parties legal rights and obligations; implicity coercive (1 step removed from an inj.)
	“The state’s tax is unconstit.”
	No, do not apply
	Ripeness (analogous to propensity) to solve Article III, actual controversy problem.


	Cheaper and Faster to get than an injunction; less confrontational


Cardinal Chemical: Patent holder keeps suing Ds for infringement. Ds counter claim that the patent is invalid. Lower courts find no infringement but then say that they can’t rule on whether the patent is invalid because it is a moot point. Supreme Court says that it is ok to rule on whether the patent is invalid because it will prevent future litigation; thus there is still an actual controversy at issue.

Tactical Issues:
- Issue preclusion applies to a Declaration, but the party can seek damages or an injunction later. Claim preclusion applies if as for Declaration AND a remedy (damages/injunction) so the party can’t seek remedies later.

- Ex Parte Young and Younger abstention: 



If a state court issues an injunction against D, D has 2 options:



1. Appeal up through the state court system; or

2. Go to Federal Court and get a declaration saying the statute allowing the injunction is unconstitutional.

- HOWEVER, Federal Court will abstain from making a declaration if a state is prosecuting D under the statute at issue

- Collateral Bar rule also applies (see infra)


- Forum Shopping: Courts do not like an attempt to use Declaratory Judgment when engaging in forum shopping so may abstain

Examples:

· Nominal Damages: compensatory in form, declaratory in function

· Quiet Title: States who rightfully owns property, usually real property 

· State Specific; law of equity

· Newman: Newman sells stock to Corporation. Newman finds out the stock is worth more and keeps threatening to sue for the higher value. Corporation wants court to declare that they own the stock rightfully and bought it without fraud under a bill of quiet title. Normally quiet title only applies to real property. Court decides that they can extend it to personal property because a remedy in equity.

· Reformation: Rewriting of a Contract, the court can reform the K back to the original one that a party thought they signed

· Form: Declaratory because Court declares that “This is the real K.”

· Function: Restitutionary

· Rule: generally requires a mutual mistake as to the writing

· Exception: Fraud. Court will reform to what the frauded party’s intention of the K.

· Hand: Hand fired and signs a release agreement as part of his severance. Hand takes the K and changes it unilaterally to allow him to sue for age discrimination and breach of contract. Ex-employer signs not knowing of the contract. Hand wants recission so K is cancelled. Ex-employer wants reformation to what they thought the K said (that Hand will release them of all claims). Court allows recission even though only a unilateral mistake on Ex-employer’s part because of Hand’s fraud. Court didn’t want to give Hand what he wanted as he was the wrongdoer.

· Rescission: Cancellation of a K, undoes the K.
IV. 
Restitution
MAIN GOAL: prevent unjust enrichment
When Restitution is NOT available:

1. D has no gain (e.g., automobile accident; BUT SEE Farash)

2. D has not acted unjustly (e.g., failure to pay good Samaritan)
3 Main Situations When P’s Want to Use:

1. There is no other cause of action

2. Defendant’s gain exceeds Plaintiff’s Loss

3. Defendant is insolvent and Plaintiff can get a preference in Bankruptcy by seeking Restitution of the Specific Property that used to be his.

Main Restitutionary Remedies:

1. Quasi-Contract (legal; results in money judgment)

2. Accounting for Profits (equitable; but when not coupled with constructive trust reslts in money judgment

3. Constructive Trust (equitable; need irreparable injury but allows tracing and preference in bankruptcy)

4. Equitable Lien (equitable; no tracing)

5. Subrogation

6. Ejectment/Replevin

A. Major Categories of Restitutionary Recovery:

1. Benefits Conferred by Mistake

2. Benefits Conferred on Transferor with Defective Consent or Authority (not innocent)

3. Benefits Conferred Intentionally in Emergency by Professionals

4. Benefits Obtained through Tortious or Other Wrongful Conduct

5. Benefits Conferred by Contract

1.  Benefits Conferred by Mistake

· Usually when the P or 3P are negligent or at least careless but are still entitled to relief.

· Example: Prof. April goes to cash a check for $100. The bank accidentally gives her $1000. Prof. April has been unjustly enriched and must give the bank back their $900.

· Blue Cross: William R. Sauer has no Blue Cross coverage. The hospital mixes him up with William J. Sauer and William R. starts to get Blue Cross checks. Mistake is made by the hospital, 3P. However, BC entitled to their money because a negligent mistake and William R. knew it wasn’t rightfully his money.
· Changed Position Argument: William R. could argue that he shouldn’t have to give back the money because he spent it already and changed his position in relying on this money. However, Court rejects because William R. was on notice that this wasn’t his money to keep because he didn’t have Blue Cross coverage.

· Mistaken Improvers: 

· Hypo: Bill mistakenly builds barn on Mary’s land at a cost of $10,000. Mary does not want or use the bar, and has no real assets. Value of land increased by less than $10,000 because of the barn. Problem with possible remedies:
· Mary had absolutely no knowledge and may no be forced to pick between two bad options: 1) pay for barn (for which she has no assets to pay for and she doesn’t want it), or 2) sell land to Bill (and Mary probably wants her land).

· Could also say tough luck to Bill. You were negligent and now you get nothing and need to go rebuild your barn on your property.

· Could be a place for an equitable lien, see infra.

2. Benefits Conferred on Transferor with Defective Consent or Authority

· Example: Niece tells uncle he is signing to be guarantor of student loan; in fact, he is signing away his interest in Whiteacre to her. Niece is not an innocent party and the court would not let her keep Whiteacre.

· Recission comes into play here

3. Benefits Conferred Intentionally in Emergency by Professionals

· Example: Doctor gives cpr to person at a restaurant. Doctor can recover for his medical services provided.
· EXCEPTION: Officious intermeddlers and good Samaritans CANNOT recover.

· Examples: Violinist plays outside your window and then wants you to pay; Man washes your car window while at a red light and then wants you to pay.

· Problem here: there is no reason why a contract could not have been made, unlike in the emergency situation with a professional

4. Benefits Obtained Through Tortious or Other Wrongful Conduct

· Types of Wrongful Conduct:

· Trespass or Conversion

· Misappropriation of Assets

· Interference with Intellectual Property Rights

· Breach of Fiduciary Duty

· Other wrongs (Restatement has a catch-all)

· A.N.W. Seed Corp: State seized ANW property pursuant to a default judgment. The fmv of the property was $57k, but the auction only brought in $16k. ANW appealed the default judgment (with no bond) and won. ANW then sued the state for restitution, seeking the fmv of the property. Court said no, ANW only gets the $16k because the state was within its rights to seize and sell the property. NO WRONGFUL CONDUCT.

5. Benefits Conferred by Contract

· Situations When it may apply:
· When K is unenforceable (e.g., contract void on statute of frauds grounds)

· As an alternative measure of recovery in some breach of contract claims (losing contracts, possibly for “opportunistic breach”)

· As a remedy for a breaching party to offset a claim for breach of contract (Neri)

· Anderson: An oral agreement for a mechanic to restore a vintage car. Mechanic has no enforceable contract because there is no agreement on a material term (here, the price).  So Mechanic sues for quantum meruit and court awards him the reasonable value for services provided. Court doesn’t want to give him fmv for increase in car’s value because it is a vintage car and mechanic likely put in more work than the value increased.

· K price is evidence of reasonable value but is not dispositive.

· Farash: Tenant and LL orally agree to lease. LL renovates the property but T never moves in. LL claims breach of contract; however, no enforceable contract because statute of frauds applies to real estate. Under normal restitution principals, T (the D) should win because he never moved in and was not unjustly enriched. HOWEVER, court here says LL wins. Court concerned with LL’s reliance loss and NY law doesn’t recognize reliance losses… so the court fudged.
B. Measuring Gains in Tort:

sliding scale
· The greater the conscious wrongdoing by D, the more likely the rule will measure gains in ways that help P. (looks more punitive)
· Olwell: P sold egg washing company to D but kept the egg washing machine. D used machine without P’s permission, once a week for 3 years. P sued for restitution instead of Damages or loss of use and replevin. P waived the tort and elected restitution because the D’s gains exceeded P’s loss. Fmv of machine is $600. However, Court charged D $10/week rental fee for use of the machine (total $1560). This calculation is very unrealistic because no reasonable business man would rent for $1560 when it only costs $600 to buy. Court found D more culpable because deliberately bypassed the market; there was no impediment for P and D to negotiate a deal and D chose not too. Court wants to discourage stealing. 

· Innocent D who unjustly enriched himself doesn’t have gains measured as harshly. (looks more like damages/rightful position)
· Vincent: D out on his boat. Then a really bad storm so ties the boat to a dock. Dock gets damaged. P, dock owner, sues D for damages to fix his dock. D owes damages but not restitution. This is because D is not a conscious wrongdoer. D was not trying to bypass the market, it was an emergency situation. There was no time to strike a deal with the dock owner.
· Accounting for Profit: P gets to keep ALL of D’s profits.

· D’s Gross Receipts – D’s expenses = Profits that P gets to keep

· Maier Brewing Co.: TM infringement suit. Black & White Scotch sues Black & White Beer. Difficult to prove Damages especially because they aren’t directly competing products. So B&W scotch wants to restitution to capture D’s gains. Here, it seems D a wrongdoer because could have gotten a license but didn’t (bypass the market). D’s gains are that there are more purchasers because consumers recognize the B&W label so they buy the beer. 

· Apportionment of Profits: P only gets to keep D’s profits that were a result of P’s work
· Sheldon: Movie Company steals copyrighted play for movie. Deliberately bypassed the market because they didn’t want to pay the licensing fee. MIXTURE CASE because mix of stolen work PLUS D’s own work to make the movie profitable. Court must apportion the profits to P that were a result of P’s work. TC given LOTS of discretion because hard to know how much of the profits came from the stolen lines of P’s play. Very artificial.

· 4 Step Analysis:
· 1. ID revenues from misappropriated/mixed item.

· 2. Deduct Variable Costs

· Only incurred in producing/working with the misappropriated item

· 3. Deduct appropriate portion of fixed costs if allowed by court

· Incurred generally in business (rent, overhead)

· 3 steps to decide if gets deducted

· 1.  Look at categories of overhead

· 2. Must have a substantial and direct “nexus” to producing item.

· 3. Come up with a “fair and acceptable allocation formula”

· Note: the more conscious wrongdoing by D, the stingier the court will be in deducting for fixed costs expense. D’s culpability comes up in each of the 3 steps.
· 4. Apportion profits attributable to misappropriated item in mixed item cases using some reasonable method of apportionment

· Court may refuse to apportion and award all profits to P if D’s conduct is REALLY bad.

· Bought and Paid for Rule:

· DO NOT subtract out the value of D’s own labor

· Example: If D paid $100/hr and spends 20 hours working on P’s misappropriated good, D can’t subtract out $2000. Can only subtract out things he bought and paid for.

· No credit to reputation of D that is part of what makes the product profitable

· Example: Leo DaVinci steals paint and canvas from Aaron Brothers to paint the Mona Lisa. Leo sells it for $1 million. No variable costs because stole it all. No fixed costs because painted it in his living room. Leo can’t argue that it sold for $1 million because of his reputation as Leo, aka the person would buy it for that much even if they never saw it just because Leo did it.

· WRINKLE: We DO give D credit for intrinsic value of the product.(Wow, what an AMAZING painting!) Kind of impossible to distinguish from reputation.

· Note: if L pays a 3P to steal the paints, then he could subtract it out because he bought and paid for it.


[image: image2]
C. Measuring Gains in K
· Opportunistic Breach: 1)Deliberate; 2)Profitable; 3) Damages are inadequate to nonbreaching party

· Rarely available

· If OB found, then breaching party may have to pay full profits instead of damages

· Difficult to reconcile with theory of “efficient breach”

· Problem is that many efficient breaches could be spun as opportunistic breaches; and then it isn’t so “rare”

· Snepp: Ex-CIA agent publishes a book in violation of his K with the CIA because he didn’t get CIA approval before publication. This would count as an opportunistic breach because 1) Ex-CIA agent deliberately did not get prepublication clearance in violation of the K; 2) his book was very profitable; 3) Damages are inadequate to the CIA because hard to measure how much prepublication clearance is worth. Also, it seems bad on Ex-Agents part because seems like a breach of a fiduciary duty and national security issues are at stake. Court gives constructive trust over money from book.

· Partial Performance: If nonbreaching party has partially performed, can seek restitution for unjust enrichment
· Example: Owner and Contractor contract for Contractor to build a building on Owner’s land. K price is $75,000. Contractor spends $100,000 to build the building (he underbid) but only 80% finished. Owner refuses to pay and breaches at 80%. If Contractor sues in restitution then he is entitled to the reasonable value of his services. Contractor can argue he is entitled to more than the $75,000 K price (likely wants at least $100,000). 
· NOTE

· R 2nd: restitution CAN exceed K price
· R 3rd:  restitution CANNOT exceed K price unless an opportunistic breach
· Rescission: Undoes a transaction (declaratory in form) as much as possible
· Good for when there is a bad deal

· When Rescission is available:
· Mutual Mistake
· Unilateral Mistake caused by fraud (Hand)
· Undue Influence
· Duress
· (sometimes) material breach of K with partial performance
· Mobil Oil: Mobil pays $15 million for the opportunity to drill for oil. Government messes up and Mobil no longer has the opportunity. Mobil wants to undo the transaction and get their $15 million back. Damages are hard to calculate because too speculative (may have never been given the right to drill). Court says this was a material breach so rescission allowed.
· Other 
· Rescission usually NOT available when one party has fully performed because that side’s actions can’t be undone (however, not the payer side because it is easy to give money back)
D. Constructive Trust (equitable)

If can only trace to an item that is less than what P is owed, then P can just get a money judgment for the balance and is like a normal creditor.
· Gives P priority in Bankruptcy (Exception: 6th Cir. Omegas doesn’t allow constructive trusts in bankruptcy; no other circuit follows)
· BUT secured creditor is still best 
· These cases are usually P v. other creditors of D;
NOT P v. D
· In Bankruptcy must show:
· 1. Irreparable Injury (b/c an equitable remedy)
· 2. Fraud/misappropriation/(sometimes) mistake
· 3. Identifiable Asset
· Tracing Requirement: Must be able to trace P’s money to an asset.
· Example: D steals $30k from P and buys a house. When D declares bankruptcy, house is worth $60k.
· Outside Bankruptcy: P can get $60k because can trace his money to D’s house and is capturing D’s gains .
· NOTE: May not let P capture all D’s gains if GROSSLY DISPROPOTIONATE
· In Bankruptcy: P can’t capture gains but only make up his loss so only gets $30k and the other creditors try to divvy up the other $30k.
· Ruffin: Ex-H owes Ex-W child support. Ex-H buys a lotto ticket and wins. Ex-W wants to capture his lotto winnings, claiming that the $2 Ex-H spent to buy the lotto ticket was hers because he owed her child support. Court said no, this is not identifiable enough. 

· Commingled Accounts:  

(See Problems p. 717, Notes 10/19; Make a chart to follow)
· Lowest Intermediate Balance Rule: For purposes of tracing, P only gets the lowest value in the account.
· Defendant spends his money first on Bad Investments
· Defendant spends P’s money first on good investments
· Choosing among alternatives: Take as much as possible of investments that do well, and as little as possible of investments that do badly.
E. Equitable Lien
· Equitable remedy
· A REAL lien, just created by the court as a restitutionary remedy
· Remember, must show that D unjustly enriched
· Also, gives P priority in bankruptcy over unsecured creditors
· R 3rd: wrong must be connected to property itself to get an EL
· May be useful in mistaken improver cases so court can put off foreclosure; that way P can collect when D sells property or property is transferred by some other means
· In re Mesa: Debtor buys home for $215k and spends $300k in renovations. Money for renovations came from Debtor’s partner who fraudulently took all the money from his employer, Traveler’s (P).  Traveler’s is entitled to restitution because there was fraud; Debtor was also found to be a wrongdoer and was unjustly enriched because he benefitted from the $300k renovations. So court puts an equitable lien on the house for the amount that Debtor was enriched by. Traveler’s can now force sale of the house to collect its money.  
· If a mortgage, then bank collects first, Traveler’s gets second. 
	
	Equitable Lien
	Constructive Trust

	What P Must Show
	Wrong connected to  property itself 

usually real property
	Tracing

	Form of Remedy
	Dollar amounts 

Ex. $10k interest in D’s mansion
	% interest in D’s property
Ex. 2/3 interest in D’s GE stock

	When P likely Wants

*P usually can elect b/c CT encompasses an EL (some jdx don’t allow)
	Depreciating

So P can get all of its money
	Appreciating

So P can get a % of increasing value (capture gains)


F. Subrogation

· Situation when arises: P pays 3P for something that has enriched D

· 2 types:

· Conventional (arises out of K)

· Equitable/Legal (no K; and our focus)

· May also arise in case of joint tortfeasors

· Equitable Subrogation Requirements:

· 1. Subrogee paid the debt in full

· 2. Subrogee paid a debt for which a 3P, not the subrogee, is primarily liable

· 3. subrogor had a right to enforce agains the D 3P and the subrogee is seeking to enforce the subrogor’s right (Stepping into the shoes)

· 4. Subrogee is not a volunteer, the subrogee must be paying the debt to protect his own interests and rights; it cannot be a mere stranger who has nothing to do with the transaction

· Example: Distributor is a widget distributor for a number of manufacturers , including Manufacturer. Distributor delivers widget from Manufacturer to Customer, one of Distributor’s best customers. The widgets are defective. Though Distributor has no liability for the defective widgets to Customer, Distributor buys replacement widgets for Customer as an accommodation to keep the customer happy. Distributor then turns around and sues Manufacturer for the cost of the replacement widgets.

Manufacturer (D)




Customer



Distributor (P)

subrogor



subrogee


Here, Distributor did not have to pay to cover for the widgets because Customer could have sued Manufacturer. Customer can’t sue now because has been made whole Distributor.  So Distributor sues Manufacturer, “Manufacturer, I paid your debt. Now you need to pay me!” If Distributor not allowed to sue, then Manufacturer has been unjustly enriched.
Note: Manufacturer will argue 

- Why did you pay our debt?! Let Consumer come after us.

(Distributor responds: If I didn’t, I would have lost business, I wasn’t a volunteer!)

- The widgets weren’t defective

- Distributor paid too much for cover
G. Replevin/Ejectment
· Replevin (legal( don’t need to show irreparable injury)

· Used to recover personal property
· Can be seen as Restitutionary when prevents unjust enrichment

· Example: D steals P’s laptop. P uses replevin to get the laptop back. P prevents D from being unjustly enriched from the use of P’s laptop

· Can also sue for Damages in addition to replevin for loss of use
· Ejectment 
· Like replevin but used to recover specific real property
· Can also sue for Damages in addition to ejectment for loss of use
H. Bona Fide Purchaser

· Definition: A person is a bona fide purchaser if they pay a far price and have no notice (and no constructive notice “should have known”) of the wrongdoing.

· Note: NOT a BFP if got asset as a gift or bought below the market price
· Rule: A BFP is protected from 3P tracing 

· Exception: 3P can still trace to BFP if the title derives from theft/equivalent of theft.

· Exception to Exception: 3P can’t trace if BFP uses cash to pay for property
V. 
Punitive

CA: called “exemplary damages”
Views Behind Punitive Damages

· Economists: Deal with the problem of underenforcement in tort law or where tort law doesn’t create the most efficient incentives or create right conditions for deterrents

· Lawyers: Makes it economically attractive for P to take suit on contingency fee basis

3 Main Issues

1. What conduct is bad enough to merit an award of punitive damages?

2. How do courts review they amount of punitive damages if they are not tied to the rightful position standard?

3. When, if ever, may punitive damages be awarded in a contract action?

A. Conduct Warranting Punitive Damages
· Prereq: Courts often say there must be an award of compensatory damages; some say nominal damages are enough. A few allow equitable relief (like an injunction) to count.

· Some courts say NO Restitution AND Punitive

· CA Std: To get Punitive Damages, P must show

· by CCE standard

· Actual damages

· from D’s conduct: oppression, fraud, or malice
· Malice= conscious disregard of probability that conduct will result in the harm

· Implied Malice: Focus on CONDUCT; not the cause of action. Recklessness or above. (Ex. drunk driving)

· Express Malice: intent to harm (best case for punitive damages)
· Generally Negligence is never enough

· Grimshaw: Ford pinto case. Punitive damages awarded. Manufacturers normally make tradeoffs between safety and cost when designing products. BUT Ford’s conduct was bad enough because the costs to make the car safer were not that costly. Court said this equaled malice. (Alternative reading that all Cost-Benefit analysis that balance life with safety are reckless; but this undermines the tort system).
· Vicarious Liability: JDX split

· YES, employer can be vicariously liable for employees punitive damages

· NO, only punitive damages for employer if the employer did something to deserve them.

· CA: only punitive damages for employer if there was ratification or knowledge by someone with managerial capacity (middle ground)

B. Amount of Punitive Damages
· Goal: amount necessary to punish and deter (future) D
· CA factors: (Hasen: “Fuzzy Factors”)

· Degree of reprehensibility

· Wealth of Defendant

· Ratio to compensatory damages

· Amount necessary for deterrence

· Appellate Review of amount

· Remittitur: Court can order P to take lower amount or new trial just on damages

· Question whether it violates a right to a jury trial under state/federal constitution

· SC (Federal Common Law): 1:1 ratio (compensatory:punitive) in a case with substantial compensatory damages

	California Standard
(Deference to TC)
	Federal Constitutional Standard
(De Novo Review)


	Degree of reprehensibility
	Degree of reprehensibility

	Ratio between compensatory and punitive damages must be reasonable
	Single digit ratio between compensatory and punitive damages (significant CD, then 1:1)

	Sanctions for comparable conduct (used to increase award)
	Sanctions for comparable conduct (used to decrease award)

	Amount necessary to deter
	Wealth cannot be used to justify otherwise unconstitutional award


Note: There appears to be a Conflict b/w CA and Fed law. Fed law likely preempts. In practice, everyone uses the Campbell (Federal) standard.

Campbell: BIGGIE FEDERAL CASE ON PD

1. 
Degree of Reprehensibility: P can introduce 3P evidence to show reprehensibility if 1) conduct WITHIN THE STATE and 2) a Sufficient Nexus to D’s conduct toward P, aka be very similar to conduct toward P.
- Philip Morris Add on: Jury cannot punish D directly for conduct toward 3P (even if sufficient nexus) BUT Jury can consider it for the reprehensibility prong


- Basically, WTF Supreme Court… WTF!

2. 
Ratio: Should only be single digit ration (aka 1-9, maybe 9.99) but also says in cases of significant compensatory damages, the ratio should be no more than 1:1
-Note: POSSIBLE exception for small CD but want to deter bad conduct. For example, spitting in a person’s eye. $1 in CD, but $10k in PD. Ratio is way bigger.


3.
Comparable Conduct: Used to decrease an award amount


4.
Wealth: Can’t use wealth as an excuse to exceed the constitutional ratio. 
Although if a person is poor, this may be a reason to reduce the ratio. 

-Note: Problem if a large corporation only has to pay $9.9 mil in punitive damages because it won’t be enough to deter
C. When Allowed in Contract Actions
· Allowed when a B/K AND an independent tort
· Independent Tort

· Special Relationship

· Policy decision as to what counts (not necessarily fiduciary relationship) 
· Examples: doctor, lawyer, accountant, insurance company
· Just because a special relationship doesn’t ALWAYS mean PD available, just COULD be available

· Example: If the independent tort is NEGLIGENCE, then likely no PD (some JDX do allow even if neg.). If the independent tort is FRAUD, then likely PD. 
· Variation on Economic Harm Rule: B/k that causes physical injury or property damage

· Tortious Bad Faith Denial of a K DOES NOT count for PD (CA SC Policy Decision- Freeman & Mills)

· Mosk Concurrance for when PD should be allowed in K (in addition to special relationships)

· Breach accompanied by a traditional common law tort, like fraud or conversion

· Tortious means used by one contracting party to coerce or deceive another party into foregoing its contractual rights

· One party intentionally breaches K intending or knowing that such breach will cause severe, unmitigatable harm in form of mental anguish, personal hardship, or substantial consequential damages

· First two not controversial, this one is! 

· Example: Party breaches knowing that doing so will put the nonbreaching party out of business

D. Other Civil Penalties
Supreme Court classifies into 3 categories:

1. Really a criminal prosecution in disguise

- Full constitutional criminal law protections: 5th Amendment privilege, proof beyond a reasonable doubt, etc.

2. Not a criminal prosecution, but a civil punishment


- Constitutional principles against punishment: Excessive Fines Clause, Double Jeopardy, etc.

3. Neither criminal prosecution nor punishment; soley remedial


- No extra protection
VI. 
Ancillary
*Helping Remedies*
A. Enforcing Judgments

3 Main Tools

1. Contempt Power

2. Collecting Money Judgments

3. Preserving Assets Before Judgment


1. Contempt Power


3 Main Types:


1. Criminal Contempt



2. Civil Coercive Contempt



3. Civil Compensatory Contempt (in some JDX) 



1. Criminal Contempt:

· Punishment for willful violation of court order

· Brought by Government (prosecutor); NOT P.

· Purpose: To Punish

· Collateral Bar Rule: D can’t collaterally attack an injunction as invalid (unconstitutional) at a criminal contempt proceeding.
· Walker: City gets an ex parte injunction against Civil rights Marchers (MLK, Jr.) saying “No marching without a permit.” Injunction just embodied the city ordinance. Marchers march anyway and charged with criminal contempt (definite willful violation). Marchers argue that the ordinance is unconstitutional under the 1st Amendment.  SC says no, can’t argue this during the contempt proceeding. Majority more concerned with protecting the court’s power, than vindicating the marcher’s rights.
· What marchers should have done: DIRECT ATTACK. Go back to TC that issued the injunction and as them to take back the injunction (which would fail); and then file an emergency appeal.

· What if no court order: 

· Option 1: Marchers would march in violation of the ordinance (without a permit), would be charged with a crime for violating the ordinance, and then at their criminal trial could raise the defense that the statute is unconstitutional. Note: only difference here is that contempt power now attaches and majority concerned with power of the courts being undermined.

· Option 2: Marchers could go to state/federal court and get an injunction barring enforcement of the unconstitutional ordinance (Note: Younger abstention by federal court if the criminal prosecution already in force)

· Exceptions to Collateral Bar Rule:

· Tried a direct attack and it failed (met with delay and frustration)

· Delay not a big issued today because can get emergency relief with TRO’s

· Going to Federal Court

· BUT Younger abstention likely applies

· No Jurisdiction

· Arguably the court had no JDX over marchers because it issued the injunction ex parte. However, that TC has jurisdiction to decide if it has jurisdiction. Thus, TC can tell marchers, don’t march while I decide if I have jurisdiction

· Transparent invalidity or only pretense of validity

· Problem: Majority in Walker says not in this case. If it isn’t available in Walker, then when is it EVER available?

2. Civil Coercive Contempt:

· Conditional penalty (fines or jail time) to coerce D’s compliance with court order

· Brought by P

· Purpose: To Coerce

· Key: Contemnor has the keys to the jail cell in his pocket (he can get out at any time by following the court order)

· 3 step process:

· 1. Injunction issued by court

· 2. Court threatens penalties (provides incentive for D to comply)

· 3. Court imposes penalties

· Problem: when Civil become Criminal-like and must be afforded constitutional protections associated with criminal prosecutions
· Bagwell: Court issues injunction against a union from doing certain strike actions. Then court says, if union does these actions, then fines of $100k for each future violent breach and $20k for each future nonviolent breach. Court then imposes $64 million in fines. Union and Company settled so the fines should go away. PROBLEM: Court ordered $52 million of the fines to be ordered to the state (who wasn’t part of settlement). Union argues the fines were more like criminal contempt and so should have the protections of criminal contempt (jury trial, willful violation proved beyond a rsbl doubt for each violation)

· Ginsburg Concurrence: Simple test. If money is going to the state, then Criminal Contempt protections. 

· Blackmun Majority: Never specifies why it gets criminal contempt protections but points to 2 factors: 1) actions occurred outside court’s presence (when happens inside the court, no need for fact-finding b/c the judge witnessed it); 2) REALLY big fine (looks like punishment).

· Some JDX read this as 2 requirements for civil compensatory to get criminal protections, but 10th Circuit does not (if civil then only gets civil protections).

· When can’t use Civil Coercive Contempt (Note: likely can use Criminal contempt when can’t use civil)
· If D literally cannot comply because has no knowledge (there is nothing to coerce)

· Example: Court orders H to produce the children. H fails and says he doesn’t know where they are. Judge believes H. Judge can’t send H to jail because H doesn’t know where the kids are and can’t produce them.

· If D literally cannot comply because willfully disobeyed order to ensure no knowledge
· Example: Court orders H to produce the children. H tells his dad to take the kids and not to tell him where they are. H’s dad dies. H tells court he told his dad to hide the kids and not tell him where they are. If court believes H, then can’t use coercive contempt because H does not know where kids are and can’t comply. Note: CRIMINAL contempt here

· If Judge believes D will NEVER comply

· Example: Court orders H to produce the children. h knows where the kids are but tells the judge “You can keep me in jail for the rest of my life, but I will NEVER tell you where the kids are!” If judge believes H, then cannot hold him in Contempt

· Credibility issue: Judge likely doesn’t believe H will never tell; also this undermines Judge’s authority. BUT can use Criminal contempt (H willfully violating).

· Anticipatory Contempt:
· VERY RARE (likely not allowed): used when there is no order yet, but D acts quickly before order can be issued

· Griffin: Post-Brown. School Board gives tuition vouchers for white students to go to private schools (want to keep segregation). P’s (class of black students) appeal arguing that the district court should have enjoined the vouchers for the ‘64-’65 school year too (not just ‘63-’64). Chief Judge’s clerk asks School Board to stipulate that they would not give out tuition grants before the appeal is heard. School Board says no, and the next night gives out the vouchers to all the white parents. Board can’t be held in contempt because there is no order yet. However, 4th Circuit wants to punish. Under section 401(3) court has power to punish by fine or imprisonment: “disobedience or resistance to its lawful writ, process, order, rule, decree, or command.” Argue that they can use contempt power because School Board disobeyed the “process” of the judiciary (a BS argument).

· Nowadays: P’s would have gotten a TRO
3. Civil Compensatory Contempt:

· Action for damages/restitution for injuries P suffers from D’s failure to comply with injunction

· Equivalent to delay damages

· Not available in some JDX (like CA, so must ask for delay damages with your injunction)

	Type of Contempt
	Standard of Proof
	Right to a Jury Trial?
	Purpose

	Criminal
	Beyond a reasonable doubt of a willful violation
	Yes, except for minor penalties
	Punitive

	Civil Coercive
	Clear and convincing, but Bagwell exception
	No, but Bagwell exception
	Coercive

	Civil Compensatory
	Clear and Convincing (but preponderance as to amount)
	No
	Compensatory




4. Rights of Third Parties
· Note orders/burdens allowed for 3P and injunctions 
· Orders to nonparties and to nonwrongdoer D’s: only “minor and ancillary orders”

· Can burden 3P greatly, short of restructuring

· Holding nonparties in contempt for violating court order

· CA: Allowed if nonparties are the agents/employees/acting in concert with D AND have notice of the court order

· Must look at the court order to see who it applies to, but italicized language is often standard

· Note: if no notice, 3P can’t be held in criminal contempt because there is no willful violation. D can still be held in criminal contempt for trying to get around the court order

· If 3P has notice of the court order and NOT agent/employee/acting in concert with D, then need a whole new case against 3P (even if the actions are similar)

· Federal: FRCP 65(d)(2)- Order binds only the following who receive actual notice of it by personal service or otherwise: 1) the parties; 2) the parties’ officers, agents, servants, employees, and attorneys; and 3) other persons who are in active concert or participation with anyone described in [A or B].
· Actual Notice:

· Formal: Served

· Informal: like over a bullhorn
· Hall: School desegregation case. Board worried outsiders going to come on campus and cause violence; in particular Eric Hall. Court issues ex parte injunction extended to Hall even though he wasn’t part of the initial proceeding. Hall had notice of the injunction but not thehearing. Argued he can’t be held in contempt because not a wrongdoer. 5th Cir. says it is ok because the court has power to effectuate its judgments; and had in rem jurisdiction over the HS so could bind the entire world to not interfere. 

· Problem: Hall should have been given his day in court. Most Fed. Circuits would likely not follow this lead.

2. Collecting Money Judgments


2 Main Tools

1. Execution on assets/judgment lien on real property
2. Garnishment on wages, bank accounts, and other debts
· Generally contempt power not available to collect money
· Problem: some D’s will never pay because they have no nonexempt assets (aka Judgment Proof)
· Exemption: Each state has rules for certain of D’s property that are exempt from being collected
· Example: the clothes off D’s back; we don’t want people to become homeless and on public welfare
A. Execution
· Can get court order to allow sheriff to seize D’s nonexempt property; then sheriff will sell the property and use proceeds to pay off creditors first (like the bank), then the leftover goes to the P.
· Priority:
· Majority view: For priority, look at from the time the property is actually seized or is disabled
· Minority view: For priority, look at from the time the writ issued by court for seizure (Credit Bureau)
· CA allows P to file a judgment lien and becomes like a secured creditor
B. Garnishment
· 2 Main places where it occurs
· 1. Bank accounts
· Rule: If a judgment debtor, has money in a bank, and the money is from nonexempt assets/sources, then it can be garnished and bank must give P the money.
· Example: If all money in bank account from SS Disability payments, then can’t be garnished b/c this is exempt. 
· 2. Employers
· Rule: No more than 25% of wages because of federal/state limits
· Employers have no choice and MUST obey the garnishment order.
· Example: Every 2 weeks employer pays D employee $1000. Garnishment order can order employer to pay $750 to D and $250 to P until P gets all her money.
C. Coercive Collection of Money
· General Rule: No contempt for failure to pay (even if willful)

· Exceptions
· Child Support

· Alimony (some JDX)

· Tort Creditors (Some JDX)


3. Preserving Assets Before Judgment

These remedies don’t help the typical tort P
	Type of Order
	Definition
	What P Must Show
	When P Wants to Use
	Result

	Freeze Order
	A kind of prelim injunction that prevents a D from transferring specific assets pending judgment


	1) Balance interests given risk of error (like done in prelim injunction); 2) notice of hearing
	When it looks like D is trying to transfer an asset out of P’s reach (if D does this, a fraudulent transfer and can be undone)
	Prevents D from doing something with his own property

	Attachment
	A levy or garnishment before judgment (more extreme than a freeze order)
	1) Post Bond (although P’s liability not limited to bond) (some JDX this is enough)
2) D attempted to hide assets with intent to defraud  (some JDX require this step-NY)
	When it looks like D is trying to transfer an asset out of P’s reach (if D does this, a fraudulent transfer and can be undone) and P has the ability to post the bond
	Puts D’s property into P’s hands before a judgment that P entitled to the property

	Receivership
	A kind of prelim injunction htat allows a neutral third party to run an ongoing business or take steps to wind it down during a dispute involving the business
	1) Property right in the business (a lien counts); 2) Reason to believe there is a problem with the way D is handling the asset (fraud, neglect, etc.)
[Difficult to get]
	When P doesn’t trust that D will run the business competently and fairly (that D may divert money or neglect the business)
	Puts D business into the hands of a neutral third party


B. Litigation Expenses (aka Attorney’s Fees)


2 Main Rules


1. English Rule: Loser pays attorney’s fees


2. American Rule: Each party bears their own attorney’s fees



Exceptions to American Rule:

· Attorney’s Fees can be provided for by K (Note, in CA, if you write a one-way attorney fee provision, it automatically becomes mutual).

· Statutory provisions

· Common Fund Cases (class actions)


Statutory Provision awarding reasonable attorneys fees

· 1983 claims have a one-way fee shifting provision (meant to encourage P’s to bring litigation) (Rivera)

· If P wins, D-Gov. pays P’s attorney fees; If D-Gov. wins, each pays their own fees

· First, P is prevailing party if P wins the main objective of litigation (NOT a “did P win the majority of its claims” standard)

· Second, calculate reasonable rate

· Lodestar approach: reasonable hourly rate X reasonable number of hours (preferred approach in Rivera b/c public interest litigation)
· 2 Things to fight about: 1)It took you too long; and 2) you are paid too much

· Hourly Rate: Factor in the relevant market and lawyer’s experience (LA rates higher than Tulsa; Partner rates higher than first year associate)

· Hours: Turn in time sheet to judge

· Deviation from Lodestar

· Kenny A.: Only RARE exceptions to deviate from the lodestar

· Lodestar does not adequately measure attorney’s true market value

· Attorney had extraordinary outlay of expenses and litgation is exceptionally protracted

· Exceptional delay in payment of fees

· Nominal Damages: Reasonable attorneys fees are ZERO (so go for the injunction too)

· Contingency approach: lawyer gets a percentage of P’s recovery (compare % to similar cases in market)

· Could increase amount when P also gains nonmonetary relief (like an injunction) because this is valuable to the P

· Disfavored for public interest litigation, where damages may not be what P’s are looking for and Congress wants to encourage this type of litigation 

· Often used in Class Actions (Cabletron)

· Market Mimicking/Reverse Auction: Lowest bidder among firms gets to take the case
· Used for Class Actions

· Problem is that firms may underbid and then provide poor legal representation

· Class Action Fairness Act

· Attorney Fees limited in certain coupon cases to % of coupons actually redeemed
· Settlements
· Evans says that D can require P to waive attorney’s fees as a condition of a settlement
VII. 
Right to a Jury Trial
*Note: Only talking about right to a civil jury trial (NOT criminal)

A. Federal Right

· Governed by 7th Amendment: “In suits at common law, where the value in controversy shall exceed twenty dollars, the right to trial by jury shall be preserved.”

· If got a jury trial before the merger (of law and equity courts), then get it post merger and vice versa. 

· Freezes the rules as they were in 1789.

· Example: Jury trial for B/k seeking damages; no jury trial for B/K seeking specific performance

· Statutory Causes of Action: 2 part test (Terry)

· 1. Common law analogue from 1791

· 2. Is remedy sought “legal or equitable in nature”

· Terry: Claim by group of workers against their union. Statutory COA: Breach of duty of fair representation. Employers were seeking backpay from their union. Courts application of the 2 part test:

· Common Law Analogue: Union argues like a breach of trust (they are like a trustee); Workers argue like attorney malpractice (union like their lawyer). SC says it can’t decide but it doesn’t matter because the second part is met.

· Legal or Equitable Remedy: SC says legal (because only seeking damages and no injunctive relief and the monetary relief is not restitutionary), therefore jury trial.

· Brennan concurrence: GET RID OF PART 1

B. CA Right

· 7th Amendment DOES NOT apply to the states
· CA rule: Look to see if the right existed at the time CA joined the union (1850).

· If a weighing of facts ( jury trial

· Avoid weighing of facts by have judge only look at one side (like for summary judgment)

· Hung: P claims that P’s lawyer and clients conspired to defraud P. In CA, need a court order to sue lawyer for conspiracy. Court will only issue order if P can show a reasonable probability that P will win on the claim. To avoid right to jury trial on this issue, Judge may only look at the evidence on P’s side (can’t look at D’s evidence too) and see if P has enough evidence for the claim. Now there is no weighing. 

VIII.
Defenses
Main Defenses
1. Unconscionability

2. Unclean Hands

3. In Pari Delicto

4. Estoppel

5. Waiver

6. Laches

7. Statute of Limitations

1. Unconscionability
· Used in K
· Traditionally limited to equity but modern trend to allow with Damages too
· Can strike down entire K or just part of K
· 2 types of Unconscionability
· Substantive: terms of K so unfair
· Procedural: Unfairness in how the deal was reached
· Arbitration Provisions
· No barring class actions in arbitration (policy choice)- Muhammad
· Usually can go to court to argue that an arbitration provision is unenforceable for unconscionability (if court disagrees, then go to arbitration)
· BUT Rent-A-Center: If K provides that arbitrator decides if the provision is unconscionable, then can’t go to court. CAN only go to court and argue the delegation to arbitrator provision is unconscionable.
· Example: Provision stating “D always gets to pick arbitrator who decides his own authority” may be unconscionable. 
· AT&T (CA): CA state law says arbitrator delegation clauses are always unconscionable. AT&T argues this is preempted by federal law.
2. In Pari Delicto
· Rule: D must prove 1) P at least equally at fault in relation to the suit/claim; and 2) preclusion of suit would be in the public interest (allowed in law and equity)
· Policy: don’t want to help a wrongdoer be benefitted
· Example: Two men agree to rob people on the highway and divide the loot 50/50. Robber 1 keeps all the loot; Robber 2 sues Robber 1 for B/K. Part two is satisfied because it is in the public interest to not allow this suit. We don’t want to encourage these types of K’s (don’t want to encourage robbers).
3. Unclean Hands (similar to in pari delicto)

· Rule: P must have wrongful conduct related to transaction at issue that should bar P from a remedy (many JDX only allow in equity)
· Note: no balancing P’s and D’s wrongful conduct (like part 1 of in pari delicto) though in practice balancing may occur
4. Estoppel
· Rule: D must show that 1) an act or statement by P inconsistent with the right later asserted; 2) reasonable reliance by D on the statement; and 3) injury to D.
· Geddes: Golf ball case
· Can be used by P to estop D from raising a defense
· Example: D injures P. D tells P the statute of limitations is 3 years. It is really only 1 year. P sues D after 2 years. D defends on grounds of statute of limitations. P can estop D from asserting this (assuming is was reasonable for P to rely on D’s statement)
· Can’t use estoppel against the Government (so argue waiver)
5. Waiver
· Rule: P intentionally relinquished their known right
· Overlaps with Estoppel so plead both!
· 2 Types:

· Express Waiver

· Implied Waiver (through conduct)

· Problem:  Did the person really relinquish their rights??
· Carr-Gottstein Foods: LL never gives written consent to liquor store being moved into grocery store as required by the lease. LL knew about the move because saw the % sales reports for the liquor sales. 6 years later, LL sues for breach of lease. Grocery store argues waiver by LL. Court finds and implied waiver through LL’s conduct of not saying no to the move.
6. Laches (equitable)
· Rule: 1) an unreasonable delay by P before filing suit; and 2) prejudice to D.
· Delay:

· Unreasonable: procrastination, law office delay, unawareness of suit (if not reasonable to not know), prolonged settlement discussions (as in years)
· Reasonable: settlement discussions; unawareness of suit (if reasonable to not know of it)
· Prejudice to D:
· Loss of evidence (Trial Prejudice)
· Reliance Interests (economic planning based upon expectation of no suit)
· Economic Interests (see above)
· Fluctuating values (without laches, lawsuit like an option, no “wait and see” approach for P)
· Butterfly Ballot example: Laches applied after presidential election. Time to sue was when the ballot came out, not after the presidential ballots all cast. 
· Can bar suit before Statute of Limitations or if there isn’t one
· Example: Breach of trust often no SofL
· No fixed time; case-by-case basis
· Often does not apply to legal remedies so recast as estoppel (some courts allow even if a legal remedy)
7. Statute of Limitations
· Accrual

· 3 Main approaches
· Date of wrongful act
· Date of injury (often when injury can be measured; appreciable harm)
· Date of actual or constructive discovery of injury
· Problem with latent diseases (HIV) if the first two approaches are chosen
· Federal SOL
· Statutes Pre-1990: must use analogous state law claim’s SOL (lots of litigation)
· Statutes Post-1990: 4 years
· Continuing Violations

· Continuing violations = a new violation causing new harm; can’t be the one violation causing constant harm.
· So if find a continued violation, then can collect from that file date, back thru the limitations period (and collect for all violations within that period).
· Example: D infringes on P’s patents, selling infringing products beginning in 1978. 4 year SOL. P sues on Jan. 1. 1993. P can sue for damages/profits for 4 year period going back from 1993 (aka can collect for each infringing sale from 1989-1992.
· Lilly Ledbetter Fair Pay Act: provides for certain discrimination claims, COA arises when an individual is affected by application of discriminatory compensation which includes each time wages, benefits, or other compensation is paid.
· Tolling (SOL is “on pause”)
· Minors: A minor’s COA is tolled until minor turns 18
· Discovery Rule: COA tolled until P actually or reasonably should have discovered both the injury and the cause of the injury
· Doesn’t always apply (limited use)
· Not an “I didn’t know I could sue” excuse
· Fraudulent concealment: COA tolled for period of D’s concealment until P discovers or reasonably should have discovered his/her injury and cause of the injury
· Use when discovery rule N/A
· Example: D operates on P. D leaves sponge in P. P complains of ache in his side. D takes an xray and sees sponge but tells P that it is just a side effect of the surgery. P actually injured and knows BUT doesn’t know the cause bc D hid it. Negligence COA tolled until P reasonable should have discovered the cause (example: when he reasonable should go get a 2nd opinion).
BASIC ANALYSIS


1. Identify expectancy & reliance damages





2. Identify any consequential damages





3. Identify any limitations on damages





4. Identify whether plaintiff needed to mitigate





BASIC ANALYSIS


1. Identify whether preventative, reparative, or both.





2. Show irreparable injury





3. Show Propensity





4. Determine if any Policy Reasons against Issuing 





5. Decide if scope of the injunction is appropriate





6. Apply Ebay











PUTTING IT ALL TOGETHER





Shrek enters Fiona’s land, taking lumber with a market value of $1,000. Shrek invests another $500 to process the trees into lumber, yielding lumber which he sells on the market for $2,100. How much should the court award Fiona in restitution?





4 steps if Court awards Apportionment:





1. ID Shrek’s Revenue: $2,100


2. Deduct Variable Costs: $500 (what Shrek spent to process the trees) so $1600.


3. Deduct Fixed Costs: $0 so still at $1600


4. Apportion: 


a. If really bad wrongdoer, court won’t apportion and give Fiona all $1600. 


b. Maybe apportion by amount contributed. Fiona contributed $1000 (2/3) and Shrek $500 (1/3) so give Fiona 2/3 of $1600 = $1067


c. Maybe give Fiona back her $1000 PLUS 2/3 of the profit so $1400.





Step 1





Step 2





Analysis





1. Determine if awarding attorneys fees is allowed


	- Look at statutory language


- Is party the prevailing party (Did they achieve their main objective of litigation)


2. Determine the appropriate amount (reasonable rate)


	- Lodestar approach


- Contingent fee approach (with or without multiplier)


- Market Mimicking/Reverse Auctioning
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