CIVIL PROCEDURE FINAL OUTLINE
CHAPTER IV: SUBJECT MATTER JURISDICTION (REMOVAL AND CHALLENGING SMJ)
A. Removal Jurisdiction 
1. Original Jurisdiction = federal district court’s authority to hear cases that a plaintiff initiates in federal court under statutes such as § 1331, § 1332, or § 1367
2. Removal Jurisdiction = federal district court's ability to hear cases that a plaintiff initiates in state court but which the defendant wishes to remove to federal court 
a. Removal allows a defendant to override the plaintiff’s original choice of forum
b. Removal is an exception to the general rule that plaintiff may choose from among the available courts where litigation will occur
c. 28 U.S.C. § 1441 (current general removal statute) specifies when a defendant may elect to remove a case from state to federal court 
3. Section 1441(a): Removability in General 
a. Allows defendant(s) to remove a civil action from state court to federal court if the case is one that could have been filed in federal court originally
i. Applies if federal court would have had original jurisdiction over the entire action if plaintiff had filed it there initially (applies if the case is one that could have been filed in federal court originally) 
b. Removal is exclusively a privilege of defendant(s)
c. Proper removal makes venue automatically proper in the court to which the case has been removed so in this respect, § 1441(a) operates as a venue provision
4. Section 1441(b): Limits on the Removal of Diversity Cases
a. § 1441(b)(1) provides that “citizenship of defendants sued under fictitious names shall be disregarded” 
i. Prevents plaintiff from rendering a case non-removable by naming Doe defendants 
· EXCEPTIONS: “if the plaintiff has described the Doe defendants so that their identity is clear, or if the defendants are better equipped than are plaintiffs to ascertain the Doe defendants’ citizenship, or if the Doe defendant is an agent of a company, a few federal courts have permitted the actual identity of a non-diverse Doe defendant to destroy diversity jurisdiction upon removal” 
· First and Fifth Circuits have held that § 1441(b)(1)‘s “direction to disregard the citizenship of defendants sued under fictitious names does not continue to apply to parties substituted for John Doe defendants, and that § 1447(e) requires remand to state court upon the substitution or addition of non-diverse defendants” 
b. § 1441(b)(2) bars removal in diversity cases if any “properly joined and served” defendant(s) is a citizen of the forum state → exception that applies to diversity jurisdiction ONLY (would have to do service of process analysis here) 
i. Even if complete diversity is satisfied and the case could have been filed originally in federal court, it may not be removed from state court if any defendant is domiciled in the forum state 
5. Section 1441(c): Removal of Federal Questions Joined with Nonremovable Claims
a. Even if a case cannot be removed under § 1441(a) as one over which the district court would have had original jurisdiction, there is a possibility that it can be removed under § 1441(c)
b. Applies only when (a) does NOT apply AND there is one or more claims that fall under 1331 claims → court removes “cases” NOT “claims”
c. Removal under § 1441(c) is available for cases in which federal claims have been joined with a claim or claims that render the case non removable under § 1441(a) 
d. Once a case is removed under § 1441(c), federal court must sever nonremovable claim(s) and remand them to state court (federal court has no discretion) 
i. Only claims that will remain in district court are federal claims
6. Section 1446: Procedure for Removal of Civil Actions
a. Under § 1446(a), defendant(s) must file a notice of removal in district (federal) court or division of district court in which action is pending (i.e. in district court or division that embraces the geographic region in which state court sits) containing a short and plain statement of the grounds for removal 
i. Pursuant to subsection (b), notice must generally be filed within 30 days of receipt of the complaint (with variations for later served defendants and with an extension for cases in which removability only becomes apparent subsequent to initial pleading) 
b. § 1446(b)(2)(A): If removal is premised on § 1441(a) (as opposed to § 1441(c)), all defendants properly joined and served “must join in or consent to the removal of the action” 
i. Rule of Unanimity = requires that all defendants in a state court action consent to removal
c. § 1446(c) addresses special concerns that arise in the context of diversity removals (requirements for removing cases based on diversity jurisdiction) 
i. Subsection (c)(1) limits any time extension for the removal of a diversity case to “1 year after commencement of the action, unless the district court finds that the plaintiff has acted in bad faith in order to prevent a defendant from removing the action” 
ii. § 1446(c)(2) provides method for calculating amount in controversy 
· Two standards in operation:
· Good Faith Standard = removing party relies on sum demanded in plaintiff’s complaint 
· Preponderance of the Evidence Standard = removing party makes an independent assertion of the amount in controversy 
d. § 1446(d) requires removing party to provide prompt written notice of removal to “all adverse parties” and to “file a copy of the notice with the clerk of [the] State court” → this notice “shall effect the removal and the State court shall proceed no further unless and until the case is remanded” → only a copy has to be filed in state court
7. Section 1447: Procedure After Removal (Procedure on Remand) 
a. Sections (a) and (b) authorize district court to take control over removed case by asserting its authority over parties and records to that proceeding 
b. Subsection (c) addresses the potential “remand” of a case improvidently removed 
i. § 1447(c): a court will remand a removed action if the removal was procedurally defective
ii. A motion to remand the case to state court for any defect in removal procedure (other than on subject matter jurisdiction grounds) must be made within 30 days of filing of notice of removal 
iii. As to SMJ, § 1447(c) provides that if at any time after removal but “before final judgement” the court concludes that it in fact” lacks SMJ, case shall be remanded
c. Subsection (d) states that an order remanding a case based on either a defect in the removal procedure or for lack of SMJ “is not reviewable on appeal or otherwise” 
i. Does NOT apply to discretionary remands (supplemental jurisdiction) 
ii. The only remand order that is reviewable on appeal is an order that remands the case for 1367(c) grounds → case could have originally been filed in federal court; once removed, the federal court has discretion to keep the claim over which it has supplemental jurisdiction or to remand it; if decides to remand 1367 claim then that order but that order only can be reviewed on appeal
d. Subsection (e): if after removal, “plaintiff seeks to join an additional defendant whose joinder would destroy subject matter jurisdiction, the court may deny joinder, or permit joinder and remand the action to the State court” 
Ettlin v. Harris (2013): The unanimity requirement (§ 1446(b)(2)(A)) under §1441a requires that at least one attorney of record must sign the notice and certify that the remaining defendants consent to removal
B. Challenging a Court’s Subject Matter Jurisdiction 
1. Direct Attack 
a. A direct attack on a court’s SMJ in a pending case may be made at any time prior to the completion of the appellate process in that proceeding 
b. Challenge may be raised by either party (including party who invoked court’s jurisdiction) or by court itself acting sua sponte 
c. Objection to SMJ CANNOT be waived 
i. Parties’ consent or court’s acquiescence CANNOT establish SMJ
ii. Potential challenge to court’s SMJ remains viable throughout lawsuit’s entire life 
d. Regardless of whether a court is found to have lacked SMJ, a court generally has jurisdiction to determine its own jurisdiction
i. Thus, parties must obey orders entered by the court prior to its determination of SMJ
ii. Even if federal court concludes that it lacks SMJ, it may award attorneys’ fees to defendant “as an appropriate deterrent to future frivolous suits”
2. Collateral Attack 
a. Under traditional approach, judgement of court lacking SMJ was deemed to be void 
i. Original parties or even stranger to initial suit could attack that judgement through separate or “collateral” proceeding 
ii. Jurisdictionally defective judgement was treated as a nullity 
b. Common approach today is more circumspect, emphasizing importance of finality of judgements over niceties of jurisdiction 
CHAPTER III: SERVICE OF PROCESS AND NOTICE
A. The Mechanics of Service: Federal Rule of Civil Procedure 4
1. Introduction 
a. “Service of Process” =  the formal delivery to the defendant, “service,” of the legal documents, “process,” that summon him or her to court
b. The adequacy of service of process turns on two factors: compliance with a statute (or rule) authorizing the form of service used, AND compliance with the standards imposed by the Due Process Clauses
c. Burden of proof: only if and when defendant challenges, does plaintiff have to prove proper service of process 
2. Request for Waiver of Service
a. “Waiver of service” provision allows a plaintiff to send a copy of the complaint to the defendant by first-class mail or other reliable means, accompanied by a “Notice of a Lawsuit and Request to Waive Service of Summons” and a “Waiver of the Service of Summons” 
b. Defendant must be given at least 30 days to respond unless he/she is located outside of the US, in which case period is 60 days 
c. If defendant signs and returns Waiver of Service within allowed time, no service of summons occurs 
d. As Rule 4(d)(1) indicates, waiver procedure may be used only with certain types of defendants 
e. Incentive for defendant to waive service:
i. Rule 4(d)(1) imposes on defendants “a duty to avoid unnecessary expenses of serving the summons” 
ii. Thus, unless defendant waives service in timely manner, “the court must impose on defendant...the expenses later incurred in making service; and...the reasonable expenses, including attorney’s fees, of any motion required to collect those service expenses” [FRCP 4(d)(2)] → consequence for failure to waive service of process without good cause
iii. If defendant agrees to waive service, does not have to answer complaint until 60 days after request for waiver was sent (i.e. 30 days after waiver is due) [FRCP 4(d)(3)]
iv. To be sure, defendant can gain additional time by refusing to return waiver, but this is at cost of having to pay for formal service 
f. By waiving service, defendant does NOT surrender any of his/her defenses, including lack of jurisdiction over the person [FRCP 4(d)(5)]
i. Nor does defendant waive SoL defense 
ii. If applicable statute is tolled only by service of summons and complaint, as opposed to merely filing the complaint, Rule 4(d)(4) states that service is deemed to have occurred on the date the plaintiff files the signed waiver with the court 
g. One situation in which defendant may have an incentive NOT to waive service:
i. When SoL is tolled ONLY by service (or by filing of a waiver), a defendant may be able to run out the clock by refusing to waive service 
ii. If, at the end of the 30 day waiver period, the plaintiff has not received a signed waiver, he/she must attempt formal service (by the time this is effected, SOL may have run) 
iii. That the defendant received actual notice of suit through receipt of request for waiver is not enough to toll the statute 
iv. Thus, if plaintiff files suit near end of limitations period and if applicable statute is tolled only by service on defendant, it is a mistake to seek a waiver 
3. Formal Service of Summons and Complaint 
a. Individuals 
i. If defendant is an individual located within the US, Rule 4(e)(2) allows plaintiff
· (1) To serve defendant “personally;” 
· (2) To leave summons and complaint at defendant’s “dwelling or usual place of abode with someone of suitable age and discretion who resides there;” or
· (3) To deliver copies to an agent who has been “authorized by appointment or by law to receive service” on the defendant’s behalf
ii. In addition to above methods of service, Rule 4(e)(1) allows plaintiff to employ any mode of service authorized (4) by law of either state in which federal court sits or (5) state in which service is to be affected 
b. Corporations, Partnerships, and Associations 
i. If entity is served within the US, subdivision (h)(1)(A) allows plaintiff to borrow state law rules of service, as permitted when serving individuals under Rule 4(e)(1) 
ii. Alternatively, Rule 4(h)(1)(B) allows plaintiff to deliver a copy of summons and complaint to “an officer, a managing or general agent, or any other agent authorized by appointment or by law to receive service of process…” 
iii. While courts are often flexible in deciding whether person served qualifies as a “managing or general agent,” individual must be sufficiently connected with company’s operations to render it likely that service on that individual will provide notice to defendant 
American Institution of Certified Public Accountants v. Affinity Card, Inc. (1998): no rigid formalism required but individual/agent must still be “sufficiently connected” (substantial compliance) AND actual notice/receipt of summons is an important factor but will not itself cure an otherwise defective service 
c. Defendants Serviced in a Foreign Country 
i. If defendant is to be served in foreign country, federal court must exercise caution so as not to intrude on another nation’s sovereignty 
ii. If situation is covered by a federal treaty or agreement, such as Hague Convention on the Service Abroad of Judicial and Extrajudicial Documents, those procedures must be employed
iii. If there is no federal treaty or agreement that applies, or if an applicable accord does not provide the exclusive means of service, a district court has a range of other options 
· May borrow law of country in which service is effected
· May follow procedures suggested by that foreign country
· If not prohibited by foreign law, may employ personal service, have the court send mail return receipt requested, of use any other means not contrary to international agreement [Rule 4(f)(2)]
d. Substantial Compliance
i. State and federal courts often take a liberal approach to service of process, accepting “substantial compliance” with service rules rather than demanding strict adherence to all of their technicalities → does not require rigid formalism 
ii. Flexibility of court’s approach turns on a variety of factors 
4. Time Limit for Effecting Service: Rule 4(m)
a. Rule 4(m) authorizes a federal court to dismiss an action “without prejudice” as to any defendant in the US who is not served “within 90 days after the complaint is filed…”
b. Court must extend time for service “if the plaintiff shows good cause for the failure” 
c. Running of SoL does not requires district court to extend time for service of process (absent finding good cause, district court may in its discretion still dismiss the case) 
i. In such cases, while a court may be required to at least consider that SoL has run, there is no guarantee that an extension will be granted 
ii. “Without prejudice” = dismissal is not on the merits (if plaintiff refiled suit, it will not be barred by doctrine of res judicata or claim preclusion) 
· Rule 4(m)’s caveat that a dismissal under the rule is “without prejudice” will not protect a plaintiff from the effects of the SoL
· “That a dismissal is ‘without prejudice’ under Rule 4(m) does not mean the dismissal is ‘without consequence,’ if the SoL has run”
B. The Due Process Right to Notice 
1. Fundamental requirement of due process: person who is made a party to a lawsuit must be afforded adequate notice of that suit (judgement rendered in absence of adequate notice is void) 
2. Due Process Clause do NOT prescribe any particular method of notification to be applied in all cases and under all circumstances 
a. Certain standard methods (ex: in-hand service of process) will satisfy due process in almost all cases
b. Adequacy of notice depends on particular case’s circumstances and the likelihood that the method of service employed will either be effective or no less effective than any other reasonably available means 
c. Form of notice used must be reasonable in light of the specific practicalities and peculiarities of the case. 
d. Note: process which is a mere gesture is not Due Process
i. The means employed must be such as one desirous of actually informing the absentee might reasonably adopt
3. To satisfy due process: form of notice used must be reasonable in light of the specific practicalities and peculiarities of the case at hand 
4. Compliance with Due Process (notions of fairness and efficiency):
a. Plaintiff must take enough steps so that knowledge of the lawsuit/pendency of the action is reasonably accessible to the defendant 
b. Must also be timely (gives enough time to prepare for the pending action) 
c. Notice is consistent with Due Process when the plaintiff took reasonable steps under the circumstances of the case to inform the defendant of the pendency of the lawsuit and the plaintiff acted as someone desirous of actually informing
d. Which means among the available means must the plaintiff pick: the one not less likely to inform than any other available, customary, and feasible means [MEMORIZE]
Mullane v. Central Hanover Bank & Trust Co. (1950): due process was complied with for the first two groups (not known and known only with difficulty) but not for the third group (known) 
CHAPTER V: VENUE, TRANSFER, AND FORUM NON CONVENIENS
A. Venue in Federal Courts
1. Venue = proper geographical location for a lawsuit 
a. Plaintiff does not have the burden of pleading proper venue (although it is good practice to do so), but if defendant makes timely objection to venue, plaintiff has burden of establishing proper venue (timely objection = 12(b)(3) filed in the answer or before the answer, whichever is first)
b. Right to a proper venue is a right of the defendant and it MUST be raised promptly otherwise it is waived (prompt = must be filed in the answer or before the answer, whichever is filed first) 
2. The General Venue Statute: 28 U.S.C. § 1391
a. Two Types of Federal Venue Statutes:
i. General Venue Statute: applies to all diversity cases and most federal question cases
ii. Special Venue Statutes: apply to specific types of lawsuits (vast array of these statutes) 
· Most of these special venue statutes are considered supplemental to the general venue statute 
· Some special venue statutes are exclusive in that the preclude reliance on the general venue statute
b. Right to Proper Venue
i. The fact that another venue is “better” will not be a sufficient argument
ii. Venue analysis must be done as to each and every defendant individually  
c. Differences Between Venue and PJ:
i. PJ defines the authority of the court of a STATE over the defendant 
ii. Venue identifies the proper geographical location WITHIN the state for the lawsuit 
· Division is a smaller geographical location within the district 
· We want the geographical location to make sense for the defendant because the defendant is the one being “dragged” into court but also for the litigation itself (is the litigation tied to the forum?) 
iii. PJ is conducted through a case-by-case analysis
iv. Venue is codified by the statute and a series of provisions (how to identify the proper venue for lawsuit is set by the statute, not a case-by-case analysis)
d. Subsection (a)(1): dictates when the statute applies (general venue statute, applies to all civil actions filed in federal courts) 
e. Subsection (a)(2): the proper venue for a civil action shall be determined without regard to whether the action is local or transitory in nature 
f. Subsection (b): venue in general → (b) gives options to identify the proper venue for the lawsuit → determines whether venue is proper or improper
g. Subsection (b)(1): Residence of Defendants → can use (c) and (d) to define residence of corporate and noncorporate entities (a civil action may be brought in any judicial district in which a defendant resides if all defendants are residents of the SAME state)
i. In the case of a solitary defendant, subsection (b)(1) permits venue to be laid in the judicial district where that defendant is domiciled (resides) 
ii. In the case of multiple defendants, all of whom reside in the same state, venue will be proper in a judicial district in which any one of them resides 
h. Subsection (b)(2): Substantial Part of Events 
i. Venue is proper in a judicial district “in which a substantial part of the events or omissions giving rise to the claim occurred”
ii. Recognizes that events or omissions giving rise to a claim may occur in more than one district (newly adopted language that replaced the phrase “where the claim arose”) 
iii. Substantial is something more than an incidental relationship between the district and cause of action 
First of Michigan Corp. v. Bramlett (1998): in diversity of citizenship cases, plaintiff may file complaint in ANY forum where A substantial part of the events or omissions giving rise to the claim arose 
i. Subsection (b)(3): Fallback Provision
i. “If there is no district in which an action may otherwise be brought as provided in this section, [venue may be laid in] any judicial district in which any defendant is subject to the court’s personal jurisdiction with respect to such action” 
ii. A party may successfully invoke subsection (b)(3) ONLY when there is NO federal judicial district in which venue would be proper under either the “residence” or “substantial part” clauses of §1391(b)
· This works when (1) the events giving rise to the claim occurred abroad so can’t use “substantial part” clause and (2) the defendants are all from different states so can’t use “residence” clause 
iii. Purpose of fallback provision: to provide a federal forum for cases where events giving rise to claim occurred outside the country (in this limited circumstance, personal jurisdiction over one of the defendants serves as a substitute for the usual venue criteria)
j. Subsections (c)(2) and (d): Residence of Corporate and Noncorporate Entities (not venue provisions, just define entity for purposes of (b)(1) in terms of residence) 
i. In cases where the entity is a plaintiff, subsection (c)(2) defines residence as “the judicial district in which the entity maintains its principal place of business…”
· This provision covers corporations and unincorporated associations, including partnerships (this is broad and is not just limited to corporations alone) 
· Single Judicial District: defendant entity is a resident of state’s federal district if entity’s contacts with the state satisfy the due process standards of either specific or general jurisdiction → (c) applies to single district states ONLY
· Multidistrict: “...corporation shall be deemed to reside in ANY district in that State within which its contacts would be sufficient to subject it to personal jurisdiction if that district were a separate State…” [§1391(d)] → (d) applies to multidistrict states ONLY
· If defendant is a corporation, then residents of that corporation will be determined by treating the district as a state and doing a PJ analysis with reference to that district 
· PJ analysis is redirected towards contacts with a district 
· There may be more than one district that satisfies the PJ test (in that case corporate defendant is deemed to reside in any such district) 
· This section also addresses rare case in which contacts with state may be so dispersed throughout a multidistrict state that PJ would not be satisfied in any single district 
· In this case, “ the corporation shall be deemed to reside in the district within which it has the most significant contacts” (proportionality test) 
ii. Residence of political subdivisions: cities, counties, and other state or local government subdivision units are residents of the judicial district in which they are located 
k. Subsections (c)(3): 
i. Under §1391(c)(3), “a defendant not resident in the US may be sued in any judicial district, and the joinder of such a defendant shall be disregarded in determining where the action may be brought with respect to other defendants”
ii. This provision covers any individual alien who has not been admitted for permanent residence to the US (nonresident alien defendants) 
l. Removal and Venue 
i. Under appropriate circumstances, 28 U.S.C. §1441 allows a case originally filed in a state court to be removed from that court to the federal court embracing the place in which the state court sits 
ii. Upon proper removal, venue in federal court is automatically proper 
iii. This remains true even if venue would not have been proper in that federal court had the case originally been filed there 
iv. Removal under the Class Action Fairness Act, 28 U.S.C. §1453, has the same effect with respect to establishing venue in the federal court to which the action was properly removed
3. Transfer of Venue in Federal Court
a. Transfers Between Federal Courts (transferring cases from federal court to federal court within the federal system) 
i. §1404(a): for the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought OR to any district or division to which ALL parties have consented 
ii. Whether to grant a motion to transfer under §1404(a) is within the originating court’s discretion (balancing test) [PEACP]
· Private Interest Factors:
· Strong preference for plaintiff’s choice of forum
· Ease of access to sources of proof (where is the evidence?) 
· Availability of compulsory process for unwilling witnesses
· Cost of obtaining attendance of willing witnesses
· Practical problems that make trial of case easy, expeditious, and inexpensive 
· *Not an exhaustive list, but considerations that pertain to the parties 
· Public Interest Factors: [RCR]
· Relative congestion of courts dockets
· Choice-of-law considerations (is the court familiar with the substantive law that it must apply?) 
· Relationship of community in which respective courts and jurors are located to the occurrences that give rise to the litigation (does the jury have an interest in the controversy?) 
· *Not an exhaustive list, but considerations that pertain to the judicial system as a whole 
iii. For cases in which venue is IMPROPER in the originating court, §1406(a) provides: “the district court of a district in which is filed a case laying venue in the wrong division or district shall dismiss, or if it be in the interest of justice, transfer such case to any district or division in which it could have been brought” 
iv. The choice of whether to dismiss or transfer under §1406(a) is also within the originating court’s discretion 
· In determining whether to dismiss or transfer under §1406(a), court will NOT examine the private and public interest factors applicable to a potential transfer under §1404(a)
· Question presented in a §1406(a) motion to transfer is NOT which of the two potential forums provides the optimal venue, rather, the question is whether dismissal or transfer will best serve the interests of justice 
· Thus, if impropriety of venue in original court is CLEAR, court will be more likely to dismiss despite potential adverse consequences to plaintiff  
b. Consensual Transfers 
i. Hoffman v. Blaski: Supreme Court held that a case could not be transferred under §1404(a) to a district in a state that lacked PJ over defendants at commencement of lawsuit, even if defendants were now willing to waive any objection to jurisdiction there (such a district was literally not one where the suit “might have been brought”)
ii. 2011 amendment to §1404(a) modified this rule to now allow such transfer if “all parties have consented” 
iii. New language encompasses transfers to district courts that would have initially lacked PJ, proper venue, or both 
iv. By contrast, transfer under §1406(a) can still ONLY be made to a district or division where the case “could have been brought”
c. Timing 
i. Text does not give any time limit for filing a 1404 motion to transfer 
ii. Rationale: during the course of the litigation, might find out more information about the evidence that is available/located
iii. For filing a 1406, have 21 days from the service of the complaint 
iv. If defendant had not filed a 12(b)(3) motion in a timely manner (by answer or before answer whichever comes first), then have waived objection and have made venue proper and court has power to proceed
Graham v. Dyncorp International Inc. (2013): 1406 analysis plus a 1404 analysis when deciding between two proper venues 
A NOTE ON TRANSFER WHEN ORIGINATING COURT LACKS PERSONAL JURISDICTION
· If a court lacks PJ over defendant, standard remedy is to dismiss case as to that party 
· If defendant files 12(b)(2) and 12(b)(3) or §1406 motion to transfer, then the general rule is to dismiss the case without prejudice (on procedural grounds without addressing merits of the case) 
· In federal courts, there is another possibility
· Goldlawr, Inc. v. Heiman: federal district court that lacked PJ over defendant could transfer case to another federal court in which venue would be proper and service of process could be effected 
· Courts continue to follow basic principles of this case even though it has been criticized for ignoring due process rights of the “non-jurisdictional” defendant 
· Allows the court, even if it doesn’t have power, to transfer venue 
· If venue is proper in original court, but PJ is lacking, motion to transfer should be made pursuant to §1404(a)
· If motion is granted, Van Dusen rule will NOT apply (i.e. substantive law will not travel with transfer due to lack of PJ in original court) 
· If BOTH venue and PJ are lacking in original court, motion should be made pursuant to §1406(a), as was done in Goldlawr
· A few courts have held that once a district court grants a motion to dismiss for lack of PJ, it can no longer order a transfer (i.e. transfer must be ordered as an alternative to dismissal, not as an afterthought)  
A NOTE ON MULTIDISTRICT LITIGATION 
· Multidistrict litigation is a procedural device established by §1407 through which the federal judicial system may coordinate or consolidate pretrial proceedings in factually related lawsuits that have been filed in different federal judicial districts 
· §1407 provides a means through which the federal judiciary may coordinate or consolidate pretrial proceedings in the interests of justice and efficiency 
· There is no comparable device for cases filed in a multiplicity of state courts, unless those cases can be and are removed to federal court 
·  Determination of whether to order a §1407 transfer is made by the Judicial Panel on Multidistrict Litigation (JPML) 
· Comprises seven federal judges appointed by Chief Justice of US 
· §1407(a): permits JPML to order transfer “when civil actions involving one or more common questions of fact are pending in different district,” if doing so “will be for the convenience of parties and witnesses and will promote the just and efficient conduct of such actions” 
· Whether these factors are satisfied is within JPML’s broad discretion 
· In general, panel has focused on final factor: the just and efficient conduct of such actions (purpose of §1407 is to streamline the pretrial process when truly complex cases have been filed in more than one district and when the transfer can promote judicial efficiency) 
· Thus, although all types of civil suits may be subject to a §1407 transfer, typical cases in which transfer occurs involve such matters as mass torts, airline disasters, complex antitrust or securities cases, and the like 
· §1407(c): in deciding whether to issue a §1407 order to transfer, JPML can act on its own initiative of at the behest of a party in a pending case 
· If JPML determines that a §1407 transfer is appropriate, it assigns the affected cases to a single federal district court for pretrial proceedings 
· After pretrial proceedings are complete, cases are remanded for trial to federal district courts from which they were transferred 
· Transferee court’s rulings are then binding on originating court 
A NOTE ON FORUM-SELECTION CLAUSES
· Forum Selection Clause = provision in a contract under which parties to the contract designate an appropriate forum in which any lawsuits specified in the contract may or must be filed → contractual provision/agreement between parties that if any dispute arises between the parties under the contract, that dispute MAY be filed before a specific forum (permissive FSC) or SHALL be filed before a specific forum (exclusive FSC) 
· Atlantic Marine applies ONLY to an exclusive FSC situation 
· 12(b)(3) motions is the proper mechanism to enforce a FSC
· If FSC merely provides that the suit MAY be filed in the identified forum, the clause is “permissive” in the sense that it allows either party to file a suit in the chosen forum 
· Permissive clause does NOT preclude filing suit in other proper venues 
· Permissive FSC merely creates a possible additional venue beyond those provided by statute 
· If FSC requires that any specified lawsuit be filed in a particular forum (“MUST BE”), the clause is deed “exclusive” in the sense that it designates the only forum in which the suit can be brought 
· Conceptually seems to suggest that exclusive forum renders all other venues “wrong,” BUT that is not quite right 
· 1391 statute is the ONLY thing that can make venue proper or improper (i.e. only Congress can make venue proper/improper)
· The way in which a FSC identifies the selected forum may also be significant 
· FSC might identify selected forum by reference to a particular geographic region (ex: any state or federal court in State of Montana) 
· This would give filing party two forum options: one state and one federal 
· FSC might identify a specific court within the identified region (ex: Superior Court of the County of LA) 
· This would give one option only (here, neither of which is federal) 
· In order to determine whether a FSC controls in any particular case, two preliminary questions must be examined (map for a transfer analysis with a forum selection clause):
· (1) Does the lawsuit fall within the terms of the clause at issue? → If not, then FSC is irrelevant 
· (2) If the suit does come within the clause’s terms, is the clause enforceable?
· In general, there is a strong presumption of enforceability 
· In federal court, FSC will be deemed enforceable UNLESS objecting party can “clearly show that enforcement would be unreasonable and unjust, or that the clause was invalid for such reasons as fraud or overreaching…[or that] enforcement would contravene a strong public policy of the forum in which suit is brought…[or that] the chosen forum is seriously inconvenient for the trial of the action” (i.e. clause may not be enforceable if there is public policy against the clause)
· Under this standard, vast majority of FSCs are enforced 
· FSC is enforceable under §1404(a)
Atlantic Marine Construction Co. Inc. v. United States District Court (2013): FSC is enforceable under §1404(a)  and all private interest factors weigh in favor of the forum specified in the FSC. Therefore the FSC is generally given controlling weight. Van Dusen Rule does NOT apply when party bound by FSC violates FSC and sues in different forum. ( §1404(a) will not carry with it original venue’s choice of law rules)
B. Forum Non Conveniens
1. Forum Non Conveniens = common law doctrine that permits a court to decline the exercise of jurisdiction if the suit may be filed in another more convenient forum 
a. Can only be used in federal court if the more convenient forum is in a sister state or abroad 
b. A party seeking a forum non conveniens dismissal must usually meet a heavy burden of persuasion to overcome the strong presumption in favor of the plaintiff’s choice of forum 
c. This is the same burden that a defendant must carry in a §1404(a) transfer case that does not involve a forum-selection clause 
d. To meet this burden, the moving party must usually show: 
i. (1) That there is an available alternate forum (threshold question that court has to answer before answering whether or not case should be dismissed), AND
ii. (2) That the balance of private and public concerns implicated by the choice of forum weighs heavily in favor of dismissal 
Piper Aircraft Co. v. Reyno (1981). Although a plaintiff’s choice of forum ordinarily deserves substantial deference, courts have been less solicitous when plaintiff is not an American citizen or resident. Possible change in substantive law should not ordinarily be given conclusive or even substantial weight in FNC unless the unfavorable change in law provides a remedy that is so clearly inadequate or unsatisfactory that it is no remedy at all, then the unfavorable change in law may be given substantial weight. (merely a less favorable remedy is insufficient, such as no strict liability, lower damages award, unfavorable statute of limitations)
A NOTE ON AN AVAILABLE ALTERNATE FORUM
· The Piper court emphasized that in federal courts the availability of an alternate forum is a prerequisite to any application of the doctrine of forum non conveniens 
· Most courts have found that an alternate forum is adequate so long as it provides some remedy for the plaintiff 
A NOTE ON FORUM NON CONVENIENS IN STATE COURTS
· In state courts, doctrine of forum non conveniens is a matter of state law
· Some states are much more hospitable to foreign plaintiffs suing domestic corporations than was the Court 
· At the opposite extreme, some states are even less hospitable to plaintiffs than was the Court
CHAPTER VIII: JOINDER OF CLAIMS AND PARTIES
A. Joinder of Claims by Plaintiffs and Defendants Under the Federal Rules 
1. Claims and Counterclaims 
a. The federal rules allow complete and unrestricted joinder of claims between plaintiffs and defendants 
b. Rule 18(a) thus provides that a plaintiff “may join, as independent or alternative claims, as many claims” as she has against a defendant (plaintiff can join claims together against a defendant)
c. Even though the rules of joinder permit the liberal joinder of claims, a federal court may entertain those claims ONLY if the court has jurisdiction over the claim(s) asserted AND the parties joined 
i. In addition, venue must be proper as to each claim asserted by plaintiff 
· Usually poses no obstacle to joinder if venue is based on §1391(b)(1)
· If venue is established under §1391(b)(2), venue may be proper for one claim but not for others 
d. Counterclaims = claims filed in response to a claim previously filed in the pending action 
i. With respect to defendant’s counterclaims, since plaintiff chose the federal court in question, the plaintiff is deemed to have waived any objection to venue on those counterclaims 
ii. Compulsory Counterclaim = 
· “...any claim that - at the time of service - the pleader has against an opposing party if the claim: (A) arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim; AND (B) does not require adding another party over whom the court cannot acquire jurisdiction” [Rule 13(a)(1)(A)-(B)] AND a pleading must be asserted at the time of service 
· If a compulsory counterclaim is NOT filed, the consequence is that the counterclaim is waived (attorney can be sued for malpractice in this case) 
· Two EXCEPTIONS, one for claims that are pending in a previously filed action and one pertaining to in rem actions [Rule 13(a)(2)]
iii. Permissive Counterclaim = counterclaim that MAY, but need not, be asserted 
· All other counterclaims (i.e. those not compulsory by virtue of Rule 13(a)’s definition and exceptions) are permissive 
· “[a] pleading may state as a counterclaim against an opposing party any claim that is not compulsory” [Rule 13(b)]
iv. *The key distinction between compulsory and permissive counterclaims lies in how one interprets and applies the phrase “same transaction or occurrence” 
Law Offices of Jerris Leonard, P.C. v. Mideast Systems, LTD. (1986). 
A NOTE ON SUPPLEMENTAL JURISDICTION AND COUNTERCLAIMS 
· In the context of compulsory counterclaims, a counterclaim that satisfies the standards of Rule 13(a)(1)(A) will automatically satisfy the “same-case-or-controversy” (or “common nucleus of operative fact”) standard established in the supplemental jurisdiction statute §1367(a)
· TAKE AWAY: a compulsory counterclaim as defined by Rule 13(a)(1)(A) will, by definition, satisfy the jurisdictional standards of §1367(a) → this principle is universally accepted 
· With respect to permissive counterclaims that are not transactionally related to an opposing party’s claim, a majority of courts treat the standards of Rule 13(a)(1)(A) and §1367(a) as being synonymous and thereby preclude the application of supplemental jurisdiction to those claims 
· In these courts, a permissive counterclaim may thus be filed only if it rests on an independent basis of jurisdiction (i.e. §1331 or §1332)
· A minority of courts treat the standards of §1367(a) as slightly more generous than the standards under Rule 13(a)(1)(A) and thus, for these courts, a counterclaim might fail to satisfy the standards of Rule 13(a)(1)(A) but nonetheless satisfy the standards of §1367(a)
Hart v. Clayton-Parker and Associates, Inc. (1994)
A NOTE ON PARALLEL FEDERAL PROCEEDINGS
· The failure to assert a compulsory counterclaim under Rule 13(a) operates as a bar to filing the claim in a second suit ONLY if the first suit has already gone to judgment 
· A party may therefore attempt to litigate an omitted compulsory counterclaim by filing a second action while the first suit is still pending 
· Because such parallel actions undermine Rule 13(a)’s goal of promoting judicial efficiency, federal courts have developed techniques for dealing with this situation when both actions are pending in federal courts 
· First-to-File or First-Filed Rule: 
· First court may enjoin the second action, OR
· Second court may stay, dismiss, or transfer the action before it, thus forcing the party to assert the omitted counterclaim in the first suit
2. Crossclaims 
a. Crossclaim = a claim asserted by a party against a “co-party” (claims between co-parties) 
i. Ex: claims filed by defendant against a co-defendant 
ii. Crossclaims are governed by Rule 13(g) BUT claims between co-defendants do not always constitute crossclaims but may instead sometimes qualify as counterclaims and thus become subject to Rule 13(a)
Rainbow Management Group, LTD. v. Atlantis Submarines Hawaii, L.P. (1986)
B. Permissive Joinder of Parties by Plaintiffs
1. The circumstances under which a federal lawsuit may be structured to include more than one plaintiff or more than one defendant are set out in Rule 20 Permissive Joinder of Parties 
2. The “same-transaction-or-occurrence” requirement is virtually identical to the wording of Rule 13(a) Compulsory Counterclaims and Rule 13(g) Cross-Claims 
a. Federal courts employ the same flexible logical-relationship approach to the same-transaction-or-occurrence requirement of Rule 20(a) as they use under Rule 13(a) and (g) 
3. However, Rule 20(a) is slightly broader in scope 
a. It also permits joinder of parties when the separate claims of or against those parties arise out of the same “series” of transactions or occurrences 
4. Commonality Requirement: Rule 20(a) requires a showing that the claims asserted by or against the joined parties share at least one common question of law or fact 
a. Rationale: ensures that claims within a transaction or within a series of transactions are sufficiently linked to make joinder of the relevant parties and the related claims a sensible option 
5. As is the case with joinder of claims, joinder of parties must conform not only to the federal rules but also to jurisdictional and venue requirements 
Exxon Mobil Corp. v. Allapattah Services, Inc. (2005)
C. Joinder of Parties by Defendants 
1. Joinder of Third Parties Under Federal Rule of Civil Procedure 13(h)
a. Rule 13(h) sometimes permits a defendant who has filed a counterclaim or a crossclaim against an existing party to join a new party to that claim
b. If joinder is permitted it is also necessary that the court be able to obtain personal jurisdiction over the new party and that SMJ exist over the claim 
c. The text of Rule 13(h) provides, “Rules 19 and 20 govern the addition of a person as a party to a counterclaim or crossclaim” → this means that joinder under Rule 13(h) must accord with either Rule 19 or 20. 
2. Joinder of Third Parties Under Federal Rule of Civil Procedure 14
a. Rule 14(a) allows a defendant to file a third-party complaint against a nonparty who is or may be liable to indemnify the defendant for all or part of the plaintiff’s claim against him 
b. If joinder is permitted it is also necessary that the court be able to obtain personal jurisdiction over the new party and that SMJ exist over the claim 
Wallkill  5 Associates II v. Tectonic Engineering, P.C. (1997)
Guaranteed Systems, Inc. v. American National Can Co. (2013)
D. Intervention by Absentees
1. In certain situations, a stranger to a lawsuit may be allowed to intervene in the action, even over the existing parties’ opposition, particularly if the stranger has an interest that may be harmed if the suit were to proceed without her
2. Rule 24 governs intervention in federal court proceedings 
3. Rule 24(a) provides for intervention of right 
4. Rule 24(b) deals with permissive intervention 
5. Rule 24 Subdivisions (a)(1) and (b)(1)(A) allow intervention to the extent provided for by federal statute 
6. Rule 24 Subdivisions (a)(2) and (b)(1)(B) governs non statutory intervention 
Great Atlantic & Pacific Tea Co. v. Town of East Hampton (1998)
Mattel, Inc. v. Bryant (1998)
E. Interpleader
1. Interpleader = a joinder device that comes into play when two or more persons each claim that they are entitled to the same property or “stake”
2. The person holding the property (the “stakeholder”), rather than having to potentially defend separate lawsuits by each of the claimants, may bring an action against all of the claimants, forcing them to “interplead” or litigate amongst themselves to determine which of them is entitled to the stake 
3. Rationale:
a. Interpleader spares the stakeholder the vexation of multiple  lawsuits with respect to the same property 
b. Eliminates the risk that in separate suits the stakeholder might be found liable to more than one claimant for the same property 
4. Interpleader is available even to a stakeholder who has already been sued by one or more of the claimants
a. If already sued in FEDERAL court, can implead defensively by filing counterclaim for interpleader against plaintiff under Rule 13(a), joining other parties as additional parties to the counterclaim under Rule 13(h)
b. If already sued in STATE court, can file an interpleader action against other parties in federal court 
i. Assuming all requirement for interpleader were met, federal court could then enjoin the other parties from proceeding with or filing any individual suits against the defendant, forcing them to litigate their claims solely in the federal interpleader action 
5. Originally, interpleader was available only if a stakeholder conceded that it owed the property to someone and simply was unsure of which claimant it should pay 
a. In these cases, stakeholder deposits the stake with the court and drops out of the suit, leaving the claimants to litigate among themselves 
6. Interpleader was later expanded to cover situations in which a stakeholder believed that it did not in fact owe the property to anyone 
a. In these cases, court must first decide whether the stakeholder owes the property to anyone
b. If the answer is YES, the court dismisses the stakeholder from the suit and proceeds to determine which of the competing claimants is entitled to the property 
7. Interpleader comes into play ONLY when a stakeholder is faced with MULTIPLE claims involving a SINGLE obligation
a. A person who has incurred separate obligations to a number of parties CANNOT interplead them
i. Rationale: there is no risk that separate suits will result in multiple vexation or multiple liability 
ii. Ex: if driver negligently injures five people, driver has potentially incurred five separate obligations to compensate each of the injured BUT if driver carried a $500,000 liability policy, insurance company could interplead the five victims and force them to litigate their claims to the policy in a single suit because the company only has a singly liability as defined by the policy 
8. Interpleader actions proceed in two stages:
a. STAGE ONE: court determines whether the stakeholder faces adverse claims to the same stake or property, thereby making interpleader an appropriate remedy 
b. STAGE TWO: if stage one is met, adverse claimants then litigate against each other to see which of them is entitled to the stake 
9. Two distinct avenues for bringing interpleader actions in federal court today: RULE interpleader and STATUTE interpleader
a. Those brought under the interpleader statute 28 USC §1335 (“statutory interpleader”) and those brought under Rule 22 (“rule interpleader”)
b. Nomenclature is a little misleading since both types of interpleader rely on jurisdictional statutes and both rely at least in part on the federal rules 
i. Statutory Interpleader = United States Code (U.S.C.) Sections are known as statutes
ii. Rule Interpleader = Federal Rules of Civil Procedure (FRCP) are known as rules
iii. True distinction is between those interpleader cases that satisfy the jurisdictional standards of §1335 and those that must satisfy some other jurisdictional statute, most typically §1332 or §1367 
c. Statutory interpleader is governed by its own special provisions concerning SMJ (§1335), venue (§1397), and PJ over the claimants (§1261) → MUST deposit the stake (unlike Rule 22) 
d. Rule interpleader is governed by the normal statutes or rules concerning SMJ (§1331, §1332, §1367, etc), venue (§1391), and PJ (Rule 4(k))
10. Note: for statutory interpleader under §1335, diversity is measured “vertically” rather than “horizontally”
a. There must be diversity between at least two claimants 
i. Thus, if a stakeholder brings an interpleader action against four claimants, §1335 simply requires that at least two of the claimant-defendants be diverse from one another 
b. This contrasts with the “horizontal” measurement of diversity under §1332, where plaintiff must be diverse from all of the defendants 
11. Note: for statutory interpleader under §1335, diversity need not be complete 
a. State Farm Fire & Casualty Co. v. Tashire: a statutory interpleader action in which several of the claimants were citizens of the same state, the Supreme Court ruled that §1335 requires:
i. Only minimal diversity, that is, diversity of citizenship between two or more claimants, without regard to the circumstance that other rival claimants may be co-citizens 
12. The menus for statutory and rule interpleader are “fixed” and so “substitutions” are allowed 
a. An interpleader action must satisfy ALL of the requirements under at least one of the two menus
b. However, before checking to see whether either of these menus is satisfied, one must first make sure that the case involves “adverse claimants” to the same stake, thus making interpleader an appropriate option
	
	STATUTORY INTERPLEADER
	RULE INTERPLEADER

	SUBJECT MATTER JURISDICTION
	§1335: at least two claimants diverse from one another (i.e. vertical/ “minimal diversity”) and stake worth at least $500 
	§1332: stakeholder diverse from all claimants (horizontal/complete) and stake worth over $75,000

	PERSONAL JURISDICTION
	§2361: in any district (i.e. nationwide service), see Rule 4(k)(1)(C)
	Borrow state long-arm statute under Rule 4(k)(1)(A)

	VENUE
	§1397: district in which any claimant resides
	§1391

	DEPOSIT OF STAKE WITH COURT
	§1335: must deposit stake or bond with court
	Optional

	ENJOINING OTHER PROCEEDINGS
	§2361: court may enjoin all other suits against stake 
	Court may enjoin all other suits against stake 


Indianapolis Colts v. Mayor and City Council of Baltimore (1985)
Geler v. National Westminster Bank USA (1991)
F. Compulsory Joinder (Required Joinder of Parties) 
1. If plaintiff does not include additional parties to suit and if no additional parties try to intervene, at defendant’s insistence or on its own initiative, court might then order that plaintiff amend complaint to include some or all of these persons, on the basis that they are required parties to the suit 
2. However, this compulsory joinder might turn out not to be feasible if the absentee is not amenable to service or might destroy SMJ
a. In this event, if court concludes that it would be unfair to proceed without the absentee, it might dismiss plaintiff’s lawsuit on the ground that the absentee is an indispensable party to the action 
3. How courts decide when a plaintiff must expand the scope of lawsuit to include a person deemed to be a “required party” to the action is determined by Rule 19
4. Analysis under Rule 19 consists of three distinct inquiries:
a. Determination of whether an absent party ought to be joined
i. Rule 19(a) defines a required party as a person who falls into one of three categories:
· Those without whom a court will be unable to accord complete relief among the existing parties [Rule 19(a)(1)(A)],
· This standard refers to complete relief as between the existing parties 
· Ex: plaintiff seeks an injunction, the success of which requires the cooperation of the absent party 
· Those who claim an interest in the subject of the action and whose interest might be harmed in their absence [Rule 19(a)(1)(B)(i)], or
· Refers to the potential harm that the absent party might suffer if the absent party were not brought into the case
· The question is one of practical impairment to the absent party, much like the standard for intervention as of right under Rule 24(a)(2)
· Those who have an interest in the subject of the action and whose absence might harm an existing party by exposing that party to a substantial risk of incurring double or multiple liability, or otherwise inconsistent obligations [Rule 19(a)(1)(B)(ii)]
· Refers to the potential harm that an existing party might suffer if the absent party were not brought into the case 
ii. With respect to all Rule 19(a) categories, the essential question is whether, as a practical matter, the absent party is someone who, in all fairness, ought to be brought in the case 
iii. As to the existing parties, the potential risks must be “substantial,” which is to say that merely conjectural or hypothetical risks will not suffice 
b. If an absent party is deemed “required” under any one of the above criteria under Rule 19(a)(1), the court must order that party joined if it is “feasible” to do so (i.e. whether it is feasible to join that party)
i. Joinder is feasible if the absent party is “subject to service of process” and if joinder will not “deprive the court of SMJ” (not feasible if court lacks SMJ or PJ/Service of Process or if venue is improper as to that absentee party) 
ii. Venue might become a factor in determining feasibility if a party joined pursuant to Rule 19 raises a timely and proper objection to venue after being brought into the case [Rule 19(a)(3)]
c. If the absent party is deemed required but joinder is not feasible, under Rule 19(b), the court must “determine whether, in equity and good conscience, the action should proceed among the existing parties or should be dismissed”
i. Rule 19(b) provides a non-exhaustive list of factors that might be considered in making this determination (suggestions for the court to consider):
· (1) The extent to which a judgment rendered in the person’s absence might prejudice that person or the existing parties (low threshold because it says “might” but have to balance this with other interests such as the court’s desire to keep the case) 
· (2) The extent to which any prejudice could be lessened or avoided by:
· Protective provisions in the judgment
· Shaping the relief
· Other measures
· (3) Whether a judgment rendered in the person’s absence would be adequate
· (4) Whether the plaintiff would have an adequate remedy if the action were dismissed for nonjoinder (is there another forum where the plaintiff can file this action?)  
ii. Subsection (b)(1) revisits the potential harm to the absent party or to any existing party, but now from the perspective of whether the case can proceed in the absence of the required party 
· Inquiry is similar to that under Rule 19(a)(1)(B), but here the court will also consider whether any of the present parties has the same interest as the absent party, such that they can adequately represent that interest 
iii. Subsection (b)(2) requires the court to determine whether there is anything that can be done to avoid the harm identified under subsection (b)(1)
iv. Subjection (b)(3) raises an efficiency concern premised on the “public stake in settling disputes by wholes, whenever possible” 
v. If the above factors suggest dismissal as the appropriate remedy, subsection (b)(4) requires the court to consider the potential harm to the plaintiff if the case is dismissed, essentially calling for a balancing of interests that should inform the ultimate resolution of the joinder dispute 
5. Federal Rule of Civil Procedure 19(a)(1)
Temple v. Synthes Corp., Ltd. (1990)
A NOTE ON THE “COMPLETE RELIEF” CLAUSE OF RULE 19(a)(1)(A)
· In Temple, the hospital and LaRocca seemed to satisfy the “complete relief” clause of Rule 19(a)(1)(A), yet the court held they were not required parties to the suit against Synthes 
· While the Court relied mainly on the Advisory Committee Note specifically exempting joint tortfeasors from Rule 19(a)(1)(A), courts have generally construed the “complete relief” clause narrowly, seldom finding a party to be required on the basis of this provision alone 
· If the mere possibility that there could be other lawsuits involving an absentee were enough to trigger Rule 19(a)(1)(A), the traditional principle that a plaintiff may usually structure lawsuit as pleased would be eviscerated 
· Thus, in the view of most courts, the “term complete relief refers only ‘to relief as between the persons already parties, and not as between a party and the absent person whose joinder is sought” 
· The complete relief clause of Rule 19(a)(1)(A) will be met when any relief between the EXISTING parties would be hollow or meaningless without the absentee’s presence in the suit
Maldonado-Vinas v. National Western Life Ins. Co. (2014)
A NOTE ON THE FEASIBILITY OF JOINDER
· The joinder of a required party is mandatory if that party “is subject to service of process and if joinder of that party will not deprive the court of SMJ” [Rule 19(a)]
· The opposite is also true: if the required party is NOT subject to service of process or if that party’s joinder would destroy SMJ, he cannot be joined 
· Under this circumstance, the court must turn to Rule 19(b) and consider whether and under what circumstances it can proceed in the party’s absence 
· The phrase “subject to service of process” requires consideration of the usual rules and standards pertaining to service of process and personal jurisdiction, including waiver 
· There are no additional wrinkles here other than that the court may invite a party with potential objections to PJ to intervene and waive those objections 
· In short, Rule 19, invites a consideration of the law of PJ
· SMJ limitation on Rule 19 joinder appears, as a practical matter, to be limited to diversity and alienage cases
· As to federal question cases, it is quite unlikely that the joinder of an additional party would deprive a court of arising-under jurisdiction 
· With respect to venue, which is not mentioned in Rule 19(a)(1), there is a potential for a delayed determination of “unfeasibility” if the required party is joined and then files a timely and proper objection to venue 
· Under this circumstance, the district court must dismiss the party from the case and then consider whether and the extent to which the case can proceed under Rule 19(b)
· A problem of venue unfeasibility is most likely to occur when the original venue is premised on residency of the defendants
· If venue is premised on substantial events having occurred in the district, a successful objection to venue by a required party would be remote at best 
6. Federal Rule of Civil Procedure 19(b)
Provident Tradesmens Bank & Trust Co. v. Patterson (1968)
CHAPTER X: ADJUDICATION WITHOUT TRIAL
A. Summary Judgment 
1. Introduction
a. A motion for summary judgment tests the evidentiary sufficiency of a claim or defense 
b. Summary judgment is to be contrasted with Rule 12(b)(6) which tests the legal sufficiency of the pleadings
i. Rule 12(b)(6): non-conclusory factual allegations in a pleading are presumed to be true 
ii. Summary Judgment: no presumption of truth and inquiry extends beyond the pleadings to the evidence gathered and exchanged by the parties 
c. The entry of summary judgment hinges on whether the parties can carry their respective “burdens of production” on the motion 
i. The party moving for summary judgment has the initial burden of identifying evidence that, if not contradicted, would compel a reasonable fact-finder to rule in that party’s favor 
ii. If a movant carries this initial burden, the burden of production shifts to the non-moving party to identify evidence that would allow a reasonable fact-finder to find in its favor 
iii. If the non-moving party meets this burden, summary judgment will be denied, for this preview of the evidence has revealed that there is indeed a genuine issue of material fact that must be resolved at trial 
iv. However, if the non-moving party cannot identify any such evidence, the court will enter summary judgment for the moving party if, based on these undisputed facts, “the movant is entitled to judgment as a matter of law” [Rule 56(a)]
d. The scope of a party’s burden of production on summary judgment turns, in part, on whether that party would have the “burden of persuasion” at trial 
i. As to claims set forth in the complaint: burden of persuasion at trial normally rests on the plaintiff
ii. As to counterclaims and most defenses: burden of persuasion usually rests with the defendant 
iii. A party seeking summary judgment on a claim or defense for which that party has the burden of persuasion at trial must show that she has sufficient proof of each element of her claim or defense such that a reasonable fact-finder could rule in her favor 
iv. On the other hand, when a party seeks summary judgment on a claim or defense for which the opposing party has the burden of persuasion at trial, he need only establish that the non-moving party cannot meets its burden of persuasion on one element of that claim or defense
2. The Basic Requirements for Summary Judgment 
a. Federal Rule of Civil Procedure 56
i. Rule 56 provides federal courts with the authority to enter summary judgments and describes the general standards and circumstances under which a court may do so 
ii. Rule 56(a) authorizes either party to move for summary judgment or partial summary judgment
· It requires the moving party to identify the claim or defense, or part thereof, on which summary judgment is sought 
· This section further provides that the “court shall grant summary judgment if the movant shows no genuine dispute as to any material fact and is entitled to judgment as a matter of law” 
· A genuine dispute is one on which reasonable minds can differ 
· A material fact is one that is relevant to a claim or defense 
· Court must state on the record the reasons for granting or denying the motion 
iii. The only time limit imposed by Rule 56 is found in subsection (b), which provides that “a party may file a motion for summary judgment at any time until 30 days after the close of all discovery” 
· Other time constraints on summary judgment practice may be imposed by local rule or court order 
· Typically summary judgments are scheduled to be filed after the close of discovery 
iv. Rule 56(c) outlines the procedures to be followed on a motion for summary judgment
· Subsections (c)(1)(A) and (c)(1)(B) describe how the parties must show the presence or absence of a disputed, material fact  
· Parties may cite to a variety of factual materials in the record:
· Depositions, documents, electronically stored information, affidavits or declarations, stipulations, admissions, interrogatory answers, etc. 
· Or, parties may show that the evidentiary materials cited by an opponent “do not establish the absence or presence of a genuine dispute, or that an adverse party cannot produce admissible evidence to support the facts” [Rule 56(c)(1)(B)]
· The method will ultimately depend on the party’s relative burden of production on summary judgment and on that party’s burden of persuasion at trial 
· Subsection (c)(2) allows a party to object to the material relied on by an opposing party on grounds that it is not reducible to admissible evidence 
· Subsection (c)(3) allows a court to consider materials in the record not cited by the parties, but does not require it to do so 
· Subsection (c)(4) requires that any affidavit or declaration used to support or oppose a motion for summary judgment be based on personal knowledge, describe facts that would be reducible to admissible evidence, and show that the affiant or declarant is competent to testify to the matters described 
v.  Rule 56(d) is designed to address those situations where a motion for summary judgment has been filed before the opposing party had a sufficient opportunity to gather the facts necessary to contest the motion 
· It vests the court with discretion to:
· (1) Defer considering the motion or deny it
· (2) Allow time to obtain affidavits or declarations or to take discovery 
· (3) Issue any other appropriate order 
vi. Rule 56(e) vests a court with a range of options when a party has failed to meet its burden of production as to an assertion of fact 
· Court may:
· Give that party an opportunity to meets its burden of production as to that fact,
· Treat the fact as undisputed,
· Grant summary judgment if doing so is otherwise consistent with standards for granting summary judgment, OR
· Issue any other appropriate order 
vii. Rule 56(f) allows a court, “after giving notice and a reasonable time to respond,” to:
· (1) Grant summary judgment for a nonmovant,
· (2) Grant the motion on grounds not raised by a party, OR
· (3) Consider summary judgment on its own after identifying for the parties material facts that may not be genuinely in dispute (i.e. summary judgment sua sponte) 
viii. Rule 56(g) permits a court to grant summary judgment on less than all the relief sought 
· Thus, “it may enter an order stating any material fact...that is not genuinely in dispute and treating the fact as established in the case”
ix. Rule 56(h) authorizes the imposition of sanctions for the submission of an affidavit or declaration “in bad faith or solely for delay…”
b. Foundational Cases
i. Three decisions (Matsushita Electric Industrial Co., Ltd. v. Zenith Radio Corp., Anderson v. Liberty Lobby, Inc., and Celotex Corp. v. Catrett) elevated the pretrial summary judgment motion from a rarely used device to an effective and now often invoked means of disposing a case prior to trial 
ii. The current text of Rule 56 is designed to embody many of the summary judgment principles reflected in the trilogy 
Anderson v. Liberty Lobby, Inc. (1986): the inquiry involved in a ruling for a motion for summary judgment or for a directed verdict necessarily implicates the substantive evidentiary standard of proof that would apply at the trial on the merits → credibility determinations, weighing of the evidence, and drawing of legitimate inferences from the facts are jury functions, not those of a judge  → Rule 56(c) provides that a party opposing a properly supported motion for summary judgment may not rest upon mere allegations or denials of his pleading, but must set forth specific facts showing that there is a genuine issue for trial 
Celotex Corporation v. Catrett (1986): 
Matsushita Electric Industrial Co., Ltd. v. Zenith Radio Corp. (1986): 
· PLUS FACTOR: It further noted that to survive a motion for summary judgment or for a directed verdict, a plaintiff seeking damages for a violation of §1 must present evidence “that tends to exclude the possibility” that the alleged conspirators acted independently 
· Respondents must show that the inference of conspiracy is reasonable in light of the competing inferences of independent action or collusive action that could not have harmed respondents 
· This is similar to the plausibility formula adopted in Twombly (but was it appropriate for the Twombly court to import this summary judgment “plus factor” into the pleading analysis?) 
	STEPS FOR SUMMARY JUDGMENT ANALYSIS:
· STEP 1: identify the elements of the claim 
· STEP 2: identify the standard of proof applicable to claim (more likely than not vs. clear and convincing evidence)
· The quantum of evidence the plaintiff should offer to the judge or jury that he should win  
· STEP 3: identify the party with the burden of persuasion at trial that is the one moving for summary judgment would have a heavier burden (party with claim or affirmative defense) 
· This party will not be able to show the lack of evidence on the opposing party side, but would have to offer evidence instead 
· STEP 4: analysis for motion for summary judgment 
· General statements of the rules that guide the summary judgment analysis
· When ruling on a motion for summary judgment, the judge will draw the inference in favor of the party opposing the motion (non-moving party) 
· Motion for summary judgment is typically filed at completion of discovery (although it can be filed at the beginning of the litigation) and so IF the motion for summary judgment is filed prematurely, then the party might ask to delay judgment on the motion in order to be able to collect evidence (i.e. allow discovery to continue) 
· Judge is not supposed to make credibility determination (not supposed to weigh the evidence because that is for the factfinder) but whether or not there is a genuine issue of material fact is a question of law rather than a question of fact 
· Even when the party without the burden of persuasion at trial raises a motion for summary judgment, cannot simply offer conclusory allegations 
· The burden does not shift to the party opposing the motion if the moving party does not meet their own burden (only shifts when burden is met) 


CHAPTER XI: TRIAL 
A. Motions for Judgment as a Matter of Law
1. Even if the right to a jury trial attaches to a particular case and is properly invoked, it does not follow that a jury must decide the case (take case away from the jury because there is no factual dispute) 
2. Right to a jury trial can be viewed as conditioned on the existence of something for the fact-finder to do, that something being the resolution of a genuine factual controversy 
3. This “jury-divesting” principle applies after a case has gone to trial and sometimes even after a jury verdict has been rendered 
a. The court may enter judgment for the defendant based on the evidence’s inadequacy, but in most jurisdictions, this can be done only if the defendant renews a previously made “motion for judgment” 
b. As an alternative to entering a judgment at either stage of the proceedings, the court might instead order a new trial 
4. Names given to these motions for judgment vary somewhat from jurisdiction to jurisdiction
a. Motion for Nonsuit = if the motion is made at the close of the plaintiff’s case and before the defendant has presented any evidence
i. Basic idea: plaintiff has introduced insufficient evidence to support claim 
b. Directed Verdict = if the motion is made at the close of all of the evidence
i. Basic Idea: evidence taken as a whole, including any evidence of affirmative defenses, supports only one outcome 
c. Judgment Notwithstanding the Verdict = if the motion is made after a verdict has been rendered
i. Basic Idea: motion for JNOV renews the previously made motion 
ii. Renewed motion for judgment as a matter of law 
iii. Ask judge the disregard the verdict and ask to enter new verdict (in state courts) 
d. *In federal court, all three motions are simply referred to as “motions for judgment as a matter of law” or the renewed motion for judgment as a matter of law 
5. A motion for a judgment as a matter of law may be made at any time prior to submission to the jury, but only after a “party has been fully heard on an issue” [Rule 50(a)]
a. If the motion is denied, the movant may then renew the motion after the return of a jury verdict, or may in the alternative move for a new trial 
b. A motion for judgment may be made on entire claims or defenses, or just as to discrete issues 
6. Regardless of nomenclature, the same standards apply to all such motions
a. A party is entitled to judgment as a matter of law if, on the evidence finally submitted, no reasonable juror could find against that party (identical standard applied to summary judgments, only big difference being the motions timing) 
i. Not sufficient to submit a “scintilla” of evidence 
ii. Rather, evidence must be sufficient to meet the applicable standard of proof 
b. A judge may neither weigh the evidence in ruling on a motion for judgment, nor assess the witnesses’ credibility, rather, the judge must view all the evidence in the light most favorable to the nonmoving party 
7. In a bench trial a party may also move for a judgment as a matter of law
a. But since the trier of fact is the judge, the standard for granting the motion is not the reasonable-juror standard
b. Rather, judge is free to weigh the evidence and assess credibility (judge performs fact-finding function)
8. Are motions for judgment as a matter of law constitutional in the context of jury trials?
a. Seventh Amendment: preserves (but does not impose, parties have to ask for it) the right to jury trial “in Suits at common law,” and provides that “no fact tried by a jury shall be otherwise re-examined in any Court of the United States, than according to the rules of the common law”
i. In this case would also proceed under Rule 52(c) 
b. Constitutional problem can be subdivided further into those motions for judgment that operate pre-verdict (i.e. nonsuits and directed verdicts) and those that operate post-verdict (i.e. JNOVs)
i. Pre-Verdict: judges at common law had the authority to take a case away from the jury based on the inadequacy of the evidence SO the modern exercise of a similar authority does not offend the Seventh Amendment 
ii. Post-Verdict: merely a delay of exercise of the power to grant a nonsuit or directed verdict SO the necessity for an initial motion made before the case was submitted to the jury 
c. Both motions for judgment as a matter of law are deemed constitutional under the “no reasonable juror standard” (i.e. so long as the court does not reweigh the evidence or simply second-guess the jury’s judgment) 
Honaker v. Smith (2001): Rule 50 allows a court to render judgment for a party on a claim if a jury could not reasonably find for the opposing party. To overcome a Rule 50 motion, the nonmovant must present substantial evidence—more than a mere scintilla—in support of its claim. The court then considers such evidence in the light most favorable to the nonmovant. 
	FACTUAL STORY
Fred Honaker (P) was renovating a house he owned in the Village of Lovington, Illinois. The house was in poor condition and the subject of frequent complaints to the city council. Honaker had a rancorous history with the Village, especially its mayor and fire chief, Gary Smith (D). In 1995, the Village settled a civil rights suit brought by Honaker. In 1996, Smith allegedly told Honaker that if Honaker did not leave town, Smith “would burn [him] out.” In 1997, Honaker’s house was intentionally set ablaze. Four fire trucks and 20 firefighters arrived within minutes. Because the house appeared to lack structural integrity, Smith did not allow firefighters to enter the building. The blaze took three hours to extinguish. When Honaker saw the property, he became distraught, screaming and crying, but he never sought medical treatment for his distress. Honaker’s house was not the first in the Village to burn under suspicious circumstances following discussion in city council meetings. 
	PROCEDURAL POSTURE
Honaker sued Smith in federal court, alleging liability under: (1) 42 U.S.C. § 1983 for starting the fire and purposefully failing to extinguish it and (2) Illinois law for intentional infliction of emotional distress (IIED). After the parties presented their evidence at trial, Smith moved for judgment as a matter of law. The court granted judgment to Smith on the IIED claim. After the jury rendered a verdict for Honaker on his § 1983 claim, the court granted judgment to Smith on that claim as well. Honaker appealed.

	ISSUE
Should judgment as a matter of law be granted if a jury could not reasonably decide otherwise?
RULE
Judgment as a matter of law should be granted if a jury could not reasonably decide otherwise.

	HOLDING/REASONING
YES. The district court properly granted judgment to Smith on Honaker’s § 1983 claim, but it should have denied judgment on Honaker’s IIED claim. Rule 50 allows a court to render judgment for a party on a claim if a jury could not reasonably find for the opposing party. To overcome a Rule 50 motion, the nonmovant must present substantial evidence—more than a mere scintilla—in support of its claim. The court then considers such evidence in the light most favorable to the nonmovant. Here, judgment as a matter of law was warranted on Honaker’s § 1983 claim. § 1983 claims require that the defendant’s conduct be somehow related to the performance of his official duties. Here, Honaker failed to show that Smith’s actions related to an official duty as mayor or fire chief. Judgment on Honaker’s IIED claim, however, was premature. Here, Honaker’s evidence of IIED was sufficient to support a jury finding. Intentionally setting fire to someone’s house is extreme and outrageous conduct. While no direct evidence linked Smith to the fire, Honaker presented sufficient circumstantial evidence to warrant jury consideration. As to the severity of Honaker’s distress, Illinois law does not require physical manifestations or that the claimant seek medical treatment for it. Furthermore, the nature of the conduct itself may be considered evidence of the severity of the distress. Under the circumstances, Honaker satisfied the severity prong. Accordingly, the district court’s decisions are AFFIRMED in part and REVERSED in part. The case is REMANDED.


B. Motions for a New Trial 
1. Both state and federal courts permit a party to challenge an adverse judgment by moving for a new trial 
a. Motion may be filed in lieu of or as an alternative to a post-verdict motion for judgment as a matter of law → can file irrespective of any other motion (no requirements for filing) 
b. A motion for a new trial differs from the latter in two important ways:
i. Specific remedy sought is a new trial, not a judgment in favor of the moving party
ii. Standards for granting a new trial are significantly more flexible that the “no reasonable juror” standard applicable to judgments as a matter of law 
2. Typically, a party must make a motion for a new trial within a specified number of days of the entry of judgment 
a. Time limits are strictly enforced, depriving a court of the authority to grant a new trial if a motion is not timely filed 
b. Rule 59(b) provides that “a motion for a new trial must be filed no later than 28 days after the entry of judgment”
i. Federal court will not entertain a motion for a new trial filed after the specified period, no matter how unique or compelling the circumstances may be [Bowles v. Russell]
ii. Most state courts have adopted a similar position
3. Some state statutes specify the grounds for which a new trial may be granted, while other states, as well as federal rules, adopt a more general approach, allowing new trials on all grounds previously recognized at common law
a. Rule 59(a)(1) provides that a motion for a new trial may be granted “(A) after a jury trial, for any reason for which a new trial has heretofore been granted in an action at law in federal court; or (B) after a nonjury trial, for any reason for which a rehearing has heretofore been granted in a suit in equity in federal court” 
4. Regardless of the approach taken, a motion for a new trial will only be granted to address prejudicial errors
a. Prejudicial Errors = errors that affect the fundamental fairness of the trial process and that may therefore have infected the judgment 
i. Error must be very serious due to the fact that the consequence is very serious 
b. The range of potential reversible errors is broad, typical grounds include:
i. Errors in the jury-selection process
ii. Erroneous evidentiary rulings
iii. Erroneous jury instructions
iv. Verdict as being against the weight of the evidence (same as summary judgment ground, but not exactly the same as the no reasonable jury standard → this suggests that the judge can weigh the evidence unlike on a motion for summary judgment) 
v. Excessiveness or inadequacy of the verdict
vi. Misconduct by the judge, jury, attorneys, parties, or witnesses
vii. Newly discovered evidence 
c. ***Not an exhaustive list (all may properly support a motion for a new trial) → these come from common law, they are not in the rules 
d.  In all of the categories, trial court is given discretion to determine whether the purported error has so infected the trial process as to render the judgement suspect or the process fundamentally unfair 
5. The principal case, Tesser v. Board of Education provides an example of how a court might approach a motion for a new trial (opinion is fact intensive)
Tesser v. Board of Education  (1999)
	FACTUAL STORY
Gilda Tesser (P), a Jewish assistant principal at P.S. 177, applied to be principal. A committee of parents, teachers, Superintendent Donald Weber (D), and members of the Community School Board (CSB) (D) interviewed her. Tesser complained to Weber that the committee parents opposed her on religious grounds. Weber disagreed. The parents and teachers put forward five candidates, including Tesser, for Weber’s review. Tesser hired an attorney at that point, which Weber criticized. Weber did not recommend Tesser’s appointment because of concerns over her ability to work with the community. The CSB appointed a non-Jewish principal. Weber then reassigned Tesser to P.S. 128, where she had previously worked. 
	PROCEDURAL POSTURE
Alleging discrimination in the hiring process, Tesser filed a complaint with the Board of Education of the City of New York (BOE) (D). Over the next year, Tesser complained that the principal of P.S. 128, Michael Miller (D), discriminated against her by changing her office space and enlarging her duties. Those changes had been established while Tesser was working at P.S. 177. Tesser filed a discrimination and retaliation claim with the New York Human Rights Commission (HRC), which, after investigating, gave her whistle-blower status. Tesser sued the defendants in federal court for violating Title VII of the Civil Rights Act, 42 U.S.C. §§ 2000 e et seq., and the New York City Human Rights Law. Because of scheduling issues, Tesser testified before Weber and Miller at trial. The jury found for the defendants after deliberating for two hours. Tesser moved for judgment as a matter of law or, in the alternative, a new trial.
	ISSUE
Is a plaintiff entitled to judgment as a matter of law or a new trial if the evidence was sufficient to support the defendants defense, witnesses were credible, and any error was harmless?
RULE
A plaintiff is NOT entitled to judgment as a matter of law or a new trial if the evidence was sufficient to support the defendants defense, witnesses were credible, and any error was harmless.
	HOLDING/REASONING
NO. Judgment as a matter of law, governed by Rule 50, demands either a complete absence of evidence supporting the verdict or overwhelming evidence in the movant’s favor. In considering a Rule 50 motion, the court draws all credibility assessments and inferences in favor of the nonmovant. Here, judgment for Tesser is unjustified, because evidence supported the verdict of nondiscrimination. In addition, while the HRC’s grant of whistleblower status to Tesser was persuasive, it was not binding evidence of the defendants’ liability. Tesser also fails to merit relief under Rule 59, which allows the court to grant a new trial if the verdict manifests a serious error or miscarriage of justice. While the court may weigh the evidence under Rule 59, the Second Circuit has counseled that a jury verdict based on witness credibility should rarely be upset. Here, the parties presented conflicting evidence that hinged on witness credibility. The defense witnesses were not so lacking in credibility that the jury could not have believed them, nor is the duration of jury deliberations indicative of error. Brief deliberations alone do not prove that the jury failed to adequately consider the claims. The order of witness testimony is also unassailable. A court has considerable discretion in scheduling witnesses. Tesser could have asked to retake the stand after Weber and Miller testified but did not do so. Other errors cited by Tesser are harmless, because they were addressed through jury instructions. Tesser’s motions are, therefore, DENIED.


CHAPTER XIII: THE BINDING EFFECT OF A FINAL JUDGMENT
A. Introduction 
1. Once a court renders a final judgment in a civil action, the judgment binds the parties to the underlying action unless the judgment is reversed on appeal or otherwise vacated 
2. In our legal system, the principle of finality is embodied in the concept of res judicata (i.e. the thing or matter has been decided)
a. Res judicata prevents parties from relitigating matters that have been expressly or implicitly decided between them 
b. Res judicata actually encompasses two related but technically distinct doctrines:
i. “Res Judicata” or “Claim Preclusion” = defines the circumstances under which a claim or cause of action resolved in one case may operate to preclude further litigation on that claim in a subsequent case
· Final judgment fully extinguishes all aspects of a claim, both litigated and not 
· BUT, not foreclosed from bringing a separate claim even if it involves the same contract and roughly similar circumstances if it is not the same claim 
· Prevents a party from asserting any part of a previously resolved claim, including those aspects of the claim that may not have been raised or litigated in the initial proceeding 
· The key is the identity of the parties and a determination of whether the cases involve the same claim 
· Affirmative defense (defense that defeats an otherwise legitimate claim) → must be raised in the answer or in a pre-answer motion, whichever is filed first (listed in 8(c) but the list is not exhaustive) 
ii. “Collateral Estoppel” or “Issue Preclusion = denies the extent to which discrete issues decided in a prior suit may be binding in subsequent litigation involving different claims 
· A court will not revisit issues previously decided between the same parties, even if those issues arise with respect to different claims 
· If issue was actually litigated, decided, and necessary to the judgment, parties are bound by that finding (free to raise a separate issue/defense)
· Not dependent on the claim litigated in the first suit but on the discrete issues necessarily decided in that suit 
· When such a previously decided issue is identified, the doctrine prevents the parties from relitigating that issue in a subsequent suit even if it involves a different claim 
· Bars relitigation of an issue of fact or an issue of both fact and law (but NOT an issue of law) 
c. Typically, claim and issue preclusion problems arise in the context of successive lawsuits filed in court, however, sometimes one of the proceedings is filed between an administrative tribunal 
i. In general, a proceeding before an administrative tribunal will be accorded full res judicata effect so long as that tribunal provides essentially the same range of procedures and protections available in a traditional judicial forum (including notice, opportunity to be heard, and finality of decision) 
ii. Preclusive scope of administrative tribunal’s decisions may be limited by statute or other policy considerations
B. Claim Preclusion or Res Judicata
1. Introduction
a. Once a claim or cause of action between two parties has gone to final judgment, the party asserting the claim (i.e. the claimant) may not reassert it in a subsequent proceeding against the same adversary 
i. If the claimant party prevailed in the initial proceeding, further assertions of the claim are merged into the initial judgment 
ii. If the claimant lost in the first proceeding, any further assertion of the claim is said to be barred
b. In essence, the full breadth of the claim is forever extinguished other than for the purposes of enforcing the actual judgment
c. Claim preclusion is not, however, self-executing:
i. It is an affirmative defense that MUST be raised by the party against whom the challenged claim is being asserted 
ii. A failure to raise the defense in a timely fashion, either by pretrial motion or in the answer, constitutes a waiver (affirmative defense)
iii. The defense consists of three elements, each of which must be established by the party raising the defense (party raising must prove each element to prevail on the defense):
· (1) The claim in the second proceeding must be the SAME CLAIM or cause of action as that resolved in the first proceeding,
· (2) The judgment in the first proceeding must have been FINAL, VALID, and ON THE MERITS, AND
· (3) The first and second proceedings must involve the SAME PARTIES or those who, for specified reasons, should be treated as the same parties
2. The Same Claim 
a. Whether claims filed in successive lawsuits are “the same” depends in large part on how one defines the term “claim”
b. Over time, two distinct definitions of the preclusive litigation unit emerged, both of which were closely tied to the code-pleading rules of joinder
i. Primary Rights Theory = defined a claim or cause of action by reference to the primary right at the heart of the controversy 
· Primary Rights = the basic rights and duties imposed on individuals by the substantive law 
· Only CA applies this definition of a “claim”
ii. Transactional Test = set of operative facts giving rise to one or more rights of action
· Rest. version of the transactional test that takes much of the unpredictability out of the formula by focusing its application on particular factors
· (1) Relation of the facts in time, space, origin, or motivation
· (2) Trial convenience
· (3) Parties’ expectations (this prong has to do with fairness) 
· Plaintiff should err on the side of joinder to avoid the potential for splitting (and hence losing) a claim under this very liberal test 
iii. Same-Evidence Test = for two claims to be the same, the factual overlap between them must be perfectly coextensive (transaction’s scope is narrowed to the specific facts used to prove each claim → if evidence used to prove each claim is the same, then claims are the same) → a little harder to satisfy but depends on the courts 
Porn v. National Grange Mutual Insurance Co. (1996)
	FACTUAL STORY
Connecticut resident Daryl Porn (P) was in a car collision caused by Lori Willoughby. Because Willoughby’s insurance did not fully cover Porn’s damages, Porn sought underinsured motorist coverage from his insurer, National Grange Mutual Insurance Company (D). After National Grange refused to pay, Porn successfully sued it for breach of contract in federal court.
	PROCEDURAL POSTURE
Six months later, Porn filed another suit against National Grange in federal court, asserting claims for breach of the covenant of good faith, intentional and negligent infliction of emotional distress, and violations of Connecticut consumer protection statutes (collectively, bad-faith claims). The court awarded summary judgment to National Grange on the basis of claim preclusion. Porn appealed.

	ISSUE
Once final judgment on the merits is reached in an action, may the plaintiff bring subsequent claims against the defendant that arise out of the same transaction as the concluded suit?
RULE
Once final judgment on the merits is reached in an action, claim preclusion bars the plaintiff from bringing subsequent claims against the defendant that arise out of the same transaction as the concluded suit.
	HOLDING/REASONING
NO. Porn’s bad-faith claims against National Grange are precluded. Under the doctrine of res judicata, or claim preclusion, a final judgment on the merits prevents the parties from relitigating claims that were raised, or could have been raised, in that litigation in a later action. Here, it is undisputed that Porn’s first suit was decided on the merits and that both suits involve the same parties. The only issue, therefore, is whether the claims in the second suit are sufficiently identical to those in the first suit for preclusion to apply. This circuit defines the scope of a claim, for purposes of claim preclusion, pursuant to the transactional approach set forth in the Rest. 2nd of Judgments § 24. Under that provision, claim preclusion bars subsequent claims “with respect to all or any part of the transaction, or series of connected transactions, out of which the action arose.” The court considers various factors in assessing whether claims arise from the same transaction: (1) their relation in time, space, origin, or motivation; (2) whether adjudication in a single trial is convenient; and (3) whether adjudication in a single trial conforms to the parties’ expectations. As applied here, the factors all point to the operation of res judicata. First, Porn’s bad-faith claims derive from the same occurrences and involve the same underlying facts as his earlier contract claim: the car accident and National Grange’s failure to pay insurance proceeds. All claims seek to recover for the same underlying harm. Thus, the bad-faith claims are closely related to the contract claim in terms of time, space, origin, and motivation. Second, given the amount of overlap among evidence needed for both actions, litigating all claims in a single trial would be convenient and efficient. Applicable law does not require Porn to establish breach of contract before bringing an action for bad faith. To the extent that evidence on the bad-faith claims might prejudice National Grange’s defense on the contract claim, bifurcation of the trial would address such risk. Third, the parties could expect that all of Porn’s claims would be concurrently litigated. Porn’s claims are all based on similar facts, and he knew of the bad-faith claims when he filed the contract action. Finally, there is no justification for applying an equitable exception to the operation of res judicata here. Such exceptions have been discouraged by the United States Supreme Court and may be applied only in cases of unusual hardship. The district court’s decision is AFFIRMED.


       3.    Final, Valid, and on the Merits 
a. Finality
i. A claim is final when a trial court has definitively ruled on it (i.e. when all that remains for the court to do is assess costs or execute the judgment) → completely disposes of litigation 
ii. In a majority of jurisdictions, this finality is not altered by the availability of an appeal or by the ability to file a motion to reconsider or vacate the judgment 
iii. The trial court’s decision is the “final” decision until reversed or altered on appeal, or by its own reconsideration 
· Ex: if there is a claim for liability and court bifurcates the issue to resolve the judgment on liability and a judgment on damages, to be final, entire judgment must be resolved including both liability and damages
iv. If and when a new judgment is entered on appeal or on reconsideration, that judgment then becomes the final judgment with full preclusive effect [Rest. 27, cmm’t d]
v. Rest. 13 describes finality as follows: “a judgment will ordinarily be considered final...if it is not tentative, provisional, or contingent and represents the completion of all steps in the adjudication of the claim by the court, short of any steps by way of execution or enforcement that may be consequent upon the particular kind of adjudication”
· Thus, decision imposing liability but not assessing the amount of damages is not final since “all steps in the adjudication of the claim” have not yet been completed
· However, a decision entering an injunction is final even though the court retains supervisory authority over the enjoined party, for the adjudication is complete; all that remains for the court to do is to oversee the injunction’s enforcement
Federated Department Stores, Inc. v. Moitie (1981): strict application of preclusion doctrine and strict application of full faith and credit clause 
       b.    Validity
i. A judgment is deemed valid if the defendant had proper notice, if the requisites of personal jurisdiction were satisfied, and if the rendering court had SMJ over the controversy [Rest. 1]
· Court must have have power to resolve the claim 
· Party can waive notice and PJ if party makes an appearance and fails to object in a timely fashion 
· Collateral attack is available ONLY to a party who either did not appear in initial proceeding or who had no opportunity to raise an objection in that proceeding 
· Although SMJ can be challenged throughout the initial proceeding, including the appellate stage of review, a court’s SMJ may be collaterally attacked only under exceptional circumstances, the presumption being that the rendering court has properly decided the issue 
ii. Thus, although validity of a judgment is technically a requirement of claim preclusion, it is seldom a dispositive issue 
iii. A judgment’s validity can also be challenged on grounds of fraud, duress, or mistake 
· However, such challenges are typically addressed to the initial rendering court and not by way of collateral attack → plaintiff will be doing a collateral attack analysis in response to a judgment that they claim was not valid in the first litigation 
· As a result, a court confronted with a claim-preclusion defense is unlikely to find that a prior judgment by another court was the product of fraud, duress, or mistake 
· In this case, the judgment is void (preference of finality over validity) 
       c.    On the Merits
iv. A final, valid judgment will have claim preclusion effect ONLY if the decision is “on the merits”
· Can be a judgment on procedural grounds dismissed with prejudice 
· “With Prejudice” = on the merits (will have preclusive effect)
v. Every final judgment in favor of a plaintiff is on the merits (including defaults, summary judgments, and directed verdicts) 
· From the perspective of judgments for a plaintiff, “on the merits” means that the plaintiff won 
vi. The on the merits nature of a judgment in favor of a defendant is more complicated 
· Some judgments are clearly on the merits and will have full preclusive effect
· Some judgments for defendants so clearly rest on non substantive grounds (i.e. dismissal for lack of SMJ or PJ) that they will not be deemed on the merits and claim preclusion will not apply to them 
· In between these two extremes there lies a range of defense judgments that may or may not be deemed to be on the merits 
· Rest. 20(1) approach states that a judgment in favor of a defendant, although valid and final, will not trigger claim preclusion:
· (a) When the judgment is one of dismissal for lack of jurisdiction, for improper venue, or for nonjoinder or misjoinder of parties; OR 
· (b) When the plaintiff agrees to or elects a nonsuit (or voluntary dismissal) without prejudice or the court directs that the plaintiff be nonsuited (or that the action be otherwise dismissed) without prejudice; OR
· (c) When by statute or rule of court the judgment does not operate as a bar to another action on the same claim, or does not so operate unless the court specifies, and no such specification is made 
· Rest. 20(2) similarly states that: valid and final personal judgment for the defendant, which rests on the prematurity of the action or on the plaintiff’s failure to satisfy a precondition to suit, does not bar another action by the plaintiff instituted after the claim has matured, or the precondition has been satisfied, unless a second action is precluded by operation of the substantive law 
· Thus, the question to ask with respect to any judgment in favor of a defendant is whether it is a type specified in Rest. 20(1) or whether it falls into the prematurity category described in Rest. 20(2) 
· By process of elimination, all other judgments in favor of a defendant are presumptively on the merits 
· If judgment is disposed on procedural grounds AND the judgment does not have the additional “with prejudice” then it is not “on the merits”
· Any other judgment will be “on the merits”
       4.    Same Parties and Persons Who Should be Treated as Such 
a. If a claim is resolved in a final and valid judgment on the merits, the adverse parties on that claim are bound by the judgment 
b. The general rule is that, as a matter of due process, only the parties to a case are bound by the judgment and only those bound by the judgment can benefit from it (general rule against precluding nonparties)
i. BUT, others can be bound by or benefit from the judgment 
ii. There are exceptional circumstances where nonparties may also be subject to and benefit from a judgment’s claim or issue preclusive effects 
iii. When the two parties are “one” (really has to be the same party for the court to apply claim preclusion) → very narrow categories/reading (based on the case)
Taylor v. Sturgell (2008): “same parties” 
	FACTUAL STORY
Brent Taylor (P), an antique aircraft enthusiast, filed suit in the United States District Court for the District of Columbia seeking to obtain via Freedom of Information Act (FOIA) request the plans for a particular model plane’s engine. Prior to Taylor’s suit, his friend, Greg Herrick, also an antique aircraft enthusiast, filed a similar suit in the United States District Court for the District of Wyoming seeking the same information. Herrick’s suit was dismissed when the agency he made the request to, the FAA (D), refused to release the plans at issue. The FAA stated that they would not release the information as it constituted trade secrets on the part of the company that built the engine, Fairchild Corporation (D). When Herrick produced a letter written by Fairchild in 1955 that appeared to be a repudiation of trade secret protection on Fairchild’s part, the FAA contacted the company, which exercised its trade secret protection. Herrick’s suit was then dismissed. 
	PROCEDURAL POSTURE
Taylor sued, represented by the same attorney, arguing in addition to claims raised in Herrick’s suit that Fairchild is not able to now use trade secret protections when it appeared to dispense with them years prior. The district court granted summary judgment to the FAA and Fairchild, finding that Taylor’s claim was barred by claim preclusion. The United States Court of Appeals for the District of Columbia Circuit affirmed, finding that Taylor was “virtually represented” by Herrick. Herrick appealed. District court claims that they were in privity and so barred from litigating this case
· of
· o
	ISSUE
Can a claim be precluded if the litigant in the previous case was not the same as the one in the current case and there is no legal relationship between them? Is there an exception of “virtual representation” to the general rule that only parties to the litigation will be bound and benefitted by the judgment? Consider for the first time whether there is a “virtual representation” exception to the general rule against precluding nonparties. 
RULE
A claim cannot be precluded if the previous litigant is a different party and there is no legal relationship between the current and past litigants.
	HOLDING/REASONING
NO. At the district court and court of appeals level, this case was dismissed by invoking the doctrine of “virtual representation.” This theory states that a litigant may be subject to claim preclusion if they bring a claim that was litigated in a previous suit and (1) their interests were adequately represented by the previous litigant and (2) a close relationship between the old party and the new party, participation by the present party in the current case, or “tactical maneuvering” by the present party in order to avoid preclusion in the first case. This doctrine is an inappropriate application of claim preclusion for three reasons. First, litigants are generally not bound by the actions of another. There are discrete exceptions to this broad rule, but it is one that exists in order to ensure that parties are held responsible only for their own actions. The “virtual representation” doctrine contravenes that idea. Second, the “virtual representation” doctrine would hold a litigant responsible for a suit for which they were not noticed. While this is acceptable in certain types of suits, such as class actions, those exceptions are creatures of statute, not common law. Third, litigating these kinds of claims would take up a significant amount of the court’s time. Claim preclusion is a process designed to relieve the court of needless litigation, not create it. Therefore, this court does not recognize the doctrine of “virtual representation.” However, if a legal relationship between Taylor and Herrick existed, then claim preclusion would apply. Therefore, the decision of the court of appeals is VACATED and the case is REMANDED to determine whether there is a legal relationship between the two parties.


· Six Exceptions (to the general rule that a nonparty cannot be bound by a previous in personam judgment) 
· Exception 1: Agreement to be Bound by the Judgment 
· Exception 2: Premised on a Preexisting Substantive Relationship Between a Party and a Nonparty 
· Nonparty preclusion may be justified based on a variety of pre-existing “substantive legal relationships” between the person to be bound and a party to the judgment 
· Exception 3: Involves Cases in Which a Non-Party’s Interests are Represented by a Party to the Action
· “In certain limited circumstances,” a nonparty may be bound by a judgment because she was “adequately represented by someone with the same interests who was a party to the suit”
· Exceptions 4 and 5: Control and Agency (variations on the representational theme)
· Exception 4: a nonparty is bound by a judgment if she “assumed control” over the litigation in which that judgment was rendered → can control by having a say in the manner like with insurance (as opposed to adequate representation where do not have a say) 
· Exception 5: a party bound by a judgment may not avoid its preclusive force by relitigating through proxy (designated representative of a person who was a party to the prior adjudication)
· Exception 6: Narrow Category of True In Rem Proceedings in Which “All the World” is Bound by Prior Judgment 
· In certain circumstances a special statutory scheme may “expressly forecloses successive litigation by non litigants...if the scheme is otherwise consistent with due process”
· One might argue that there are no non-parties in such in rem proceedings
A NOTE ON INTERSYSTEM PRECLUSION 
· Interstate Preclusion = refers to the application of claim and issue preclusion across jurisdictional lines 
· Basic Rule: second court MUST apply the law of preclusion that the court that first rendered judgment would apply 
· Three scenarios under which the rules of intersystem preclusion might come into play:
· State-to-State
· Article IV, § 1 of the US Constitution provides that “full faith and credit shall be given in each State to the...judicial proceedings of every other State”
· The law applicable in the jurisdiction in which judgment is first rendered determines the scope of claim and issue preclusion 
· State-to-Federal
· The Full Faith and Credit Clause does not apply to the federal government 
· However, § 1738 imposes a statutory “full faith and credit” obligation on federal courts
· This means that a federal court MUST give a prior state court judgment the same preclusive effect as would a court of the rendering state
· Since the full faith and credit obligation is statutory rather than constitutional, Congress can make statutory exceptions to the rule 
· Federal-to-State (or federal-to-federal)
· Neither the Full Faith and Credit Clause nor § 1738 requires state courts to follow a federal court’s prior judgment 
· However, by virtue of Article VI, cl. 2 (Supremacy Clause) and the inherent power of an Article III court to determine the scope of its own judgments, it is generally agreed that state courts must adhere to the rules of preclusion that would be followed by that federal court 
· The rendering court determines the scope of its own judgment 
· Wrinkle in federal-to-state context: if the initial federal judgment arises in a federal question case, the subsequent state court must follow federal rules of preclusion 
· Controversy as to correct approach when the rendering federal court was exercising diversity jurisdiction 
· Some argue that federal preclusion law should apply 
· Others suggest that state law should control (i.e. the second court should apply the rules of preclusion that would be applied by a court of the state in which the federal court sits, at least to the extent that the underlying substantive rights are products of state law)
· This approach is based on an application of the Erie Doctrine 
· Erie Doctrine = rules of preclusion are treated as being substantive or “rules of decision” to the extent that they may affect the litigation’s outcome
· If claim is filed under federal question SMJ, then the second court will apply the federal law of preclusion 
· If the claim is filed under diversity SMJ, then the second court will apply the federal law of preclusion and will incorporate the state law of preclusion that the first court would apply
· This is a legal fiction
A. Issue Preclusion or Collateral Estoppel 
1. Claim Preclusion = extinguishes entire claims or causes of action, including those aspects of a claim that were not previously litigated 
a. Most often applies when plaintiff “splits” a claim by failing to allege it in its entirety 
2. Issue Preclusion = merely forecloses the relitigation of discrete issues that were actually litigated and decided in a previous case, even if that litigation involved different claims 
a. Rest. 27 defines scope of issue preclusion as follows:
i. When an issue of fact or law is actually litigated and determined by a valid and final judgment, and the determination is essential to the judgment, the determination is conclusive in a subsequent action between the parties, whether on the same or a different claim 
b. Doctrine of issue preclusion requires that the party asserting it (in the second action) must establish four elements, namely, that:
i. (1) The same issue is involved in both actions
ii. (2) The issue was actually litigated in the first action (more lenient than claim preclusion)
iii. (3) The issue was decided and necessary to a valid judgment in that action (without the decision on the issue, the judgment would not stand); and 
iv. (4) Both actions involve the same parties or those in privity with them (requirement is not the same as for claim preclusions: parties do not need to be exactly the same, more narrow, BUT has to the be party against which issue preclusion is raised) 
c. Issue preclusion ONLY applies if the party against whom it is asserted had full and fair opportunity to litigate that issue in the initial proceeding 
i. Although sometimes stated as a separate element, the full-and-fair-opportunity principle is usually presumed as being satisfied if the other four elements are met 
ii. The party resisting issue preclusion may, however, attempt to rebut that presumption by showing that the requisite full and fair opportunity was in fact lacking 
3. Same Issue 
a. An issue may comprise facts, law, or a combination of both 
b. For two seemingly separate issues to be treated as the “same issue,” perfect congruence of facts and law is not necessary, although if there is such a congruence the issues are quite likely to be treated as same 
c. Rather, there simply must be enough of a factual and legal overlap between the issues that it is reasonable, under the circumstances, to treat them as the same issue for purposes of issue preclusion 
i. Addresses expectation interest
d. The reasonableness inquiry should take into account:
i. Factual and legal similarities between the issues
ii. The nature of the underlying claims as to each
iii. Substantive policies that may argue for or against the application of issue preclusion
iv. The extent to which application of issue preclusion will promote or undermine principles of fairness and efficiency 
e. The determination of whether two issues are the “same issue” involves more than a description of the issues in the abstract
f. Any conclusions as to “sameness” must be premised on an examination of the factual and legal overlap between the issues, the contexts in which they arise, any relevant policy concerns, and the extent to which principles of fairness and efficiency may be advanced or undermined by an application of issue preclusion → some courts say issues have to be “identical” to trigger issue preclusion
Lumpkin v. Jordan (2001)
Rule of Law
If an issue is finally and necessarily decided as part of a federal claim, collateral estoppel bars a plaintiff from subsequently bringing a state law claim based on the same issue.


Facts
San Francisco Mayor Frank Jordan (defendant) appointed Reverend Eugene Lumpkin, Jr. (plaintiff) to the city’s human rights commission (Commission). The following year, Lumpkin publicly called homosexuality a sin. After Jordan declined to remove Lumpkin from the Commission, the San Francisco Board of Supervisors adopted a resolution seeking Lumpkin’s resignation or removal in order to “restore public confidence” in the Commission, particularly its work promoting equality and respect for gay and lesbian residents. A month later, Lumpkin publicly asserted that he believed everything stated in the Bible, including that homosexuals should be put to death. When Lumpkin refused to resign from the Commission, Jordan removed him. 
Procedure
Lumpkin filed a lawsuit against Jordan and the City and County of San Francisco (City) (defendants) in a California state court, alleging that he had been terminated solely on account of his religious beliefs in violation of his federal constitutional rights protected by 42 U.S.C. § 1983 and state rights under the California Fair Employment and Housing Act (FEHA). The case was removed to federal court, where the defendants moved for summary judgment. The court granted summary judgment to the defendants on the § 1983 claims, concluding that Lumpkin’s removal was attributable to legitimate secular concerns over facilitating the goals of the Commission and averting public controversy. The court declined to exercise supplemental jurisdiction over the FEHA claims. Lumpkin appealed to the Ninth Circuit. Pending resolution of that appeal, Lumpkin refiled his FEHA claims against Jordan and the City in state court. The defendants demurred to the complaint on the basis of collateral estoppel. The trial court agreed and granted a demurrer to Lumpkin’s FEHA action. Lumpkin appealed.
Issue
If an issue is finally and necessarily decided as part of a federal claim, does collateral estoppel bar a plaintiff from subsequently bringing a state law claim based on the same issue?
Holding and Reasoning (Champlin, J.)
Yes. Lumpkin is collaterally estopped from pressing his FEHA claims against the defendants. Collateral estoppel bars relitigation (1) between the same parties or their privities of (2) an issue of fact or law that was (3) actually litigated and (4) essential (5) to the prior determination of a valid and final judgment. All elements of the rule are met in this case. First, the parties to both actions are the same. Second, the issue determined on the merits by the federal court—that Lumpkin was removed for legitimate, nondiscriminatory reasons—is identical to the issue to be decided under Lumpkin’s FEHA action. In order to prevail under FEHA, Lumpkin would need to prove discrimination. Thus, once the operation of collateral estoppel is given effect as to Lumpkin’s § 1983 claims, the outcome of his FEHA claims are inevitable. Finally, even though Lumpkin’s appeal of the federal action remains pending, the district court’s grant of summary judgment operates as a final decision for purposes of collateral estoppel. Federal judgments are given the same effect in state court that such judgments would be given in federal court. Because the federal rule provides that a judgment is final for res judicata purposes until reversed on appeal or otherwise modified, the summary judgment decision in the federal court is deemed to be final with respect to the defendants’ collateral estoppel challenge here. Therefore, the decision of the trial court is affirmed.
A NOTE ON FORESEEABILITY: THE EVERGREENS PROBLEM (Evergreen v. Nunan)
· Every case comprises two types of “datum”:
· “Mediate facts” = the raw factual materials and findings that lay the foundation for a claim or a defense and from which inferences can be drawn to establish or defeat liability
· “Ultimate facts” = the mixed findings of law and fact that in themselves establish legal rights and obligations 
· Issue preclusion could be used only to establish the ultimate facts in a subsequent case (mediate or ultimate facts found in one case CANNOT be used to preclude litigation of a mediate fact in another case)
· It is close to impossible to distinguish between mediate facts and ultimate facts (so, Evergreens formula has largely been abandoned)
· Instead of Evergreens‘ formalistic rule, the modern approach to the Evergreens problem is simply to ask whether it was “sufficiently foreseeable at the time of the initial action that the issue would arise in the context of a subsequent action” 
4. Actually Litigated
a. Issue preclusion applies ONLY to those issues that were “actually litigated” in the previous proceeding 
i. This requirement is distinct from the “same-issue” element 
ii. The same-issue requirement is addressed to identifying the issues, while the actually-litigated requirement focuses on how the identified issue was treated in the first case 
iii. Thus, if the same issue is presented in both cases (STEP 1), the party asserting issue preclusion must also establish that the issue was not merely present in that proceeding but also that it was actually litigated there (STEP 2) 
b. For an issue to be actually litigated, it must be:
i. (1) Properly raised,
ii. (2) Formally contested between the parties, AND
iii. (3) Submitted to the court for determination
iv.  Actual litigation can occur at the trial itself (if there is one) or through a variety of pre and post trial motions (including motions to dismiss for lack of jurisdiction or venue, directed verdict, and the like) 
c. For an issue to be actually litigated, parties must formally oppose one another on the issue at some point in the litigation process AND must submit the issue to the court for a resolution of their dispute 
d. An issue is NOT actually litigated if it is admitted by the opposing party or if it is simply not contested by the opposing party (if waive PJ or venue or admit to it, then it has NOT been actually litigated or opposed) 
i. In general, no issues are actually litigated when a judgment is entered by default, confession, or stipulation, or due to a failure to prosecute 
ii. A settlement, omission, and default judgment do not qualify
e. Distinctions between issue preclusion and claim preclusion
i. Claim preclusion has no actually litigated requirement (claim preclusion applied even to aspects of a claim or cause of action that were never raised or disputed/litigated) → BUT claim preclusion still have to be fair 
ii. Claim preclusion DOES apply to uncontested judgments such as defaults, despite the obvious lack of adversarial litigation in such proceedings
iii. Claim preclusion may, therefore, seem to cut a broader swath than issue preclusion since it applies to matters that were not actually litigated 
f. Similarities between issue preclusion and claim preclusion
i. Both aim to conserve judicial resources
ii. Both aim to avoid the risk of inconsistent judgments
iii. Both are affirmative defenses (raising party must prove all elements to prevail)
iv. Judgment must be valid in both situations 
g. Do default judgments have claim preclusive effects? YES
h. Do default judgments have issue preclusive effects? NO (because not actually litigated)
i. BUT, in CA state courts, default judgments have issue preclusive effects (distinction)
5. Decided and Necessary 
a. A party asserting issue preclusion must establish that the issue on which preclusion is sought was previously resolved (“decided”) and that the resolution was essential (“necessary”) to the court’s ruling or judgment 
b. However, the prior ruling or judgment need not have been on the merits for issue preclusion to apply 
c. Thus, an issue can be decided and necessary to a motion to dismiss for lack of personal jurisdiction, and if all other elements of issue preclusion are satisfied, it gives the issue preclusive effect 
d. In addition, issue preclusion may sometimes apply to decisions that are complete but not technically final, so long as it is clear that the court’s decision on the issue was “adequately deliberated and firm” 
e. “Practical finality”
i. Ex: in a jurisdiction that severs a trial’s liability portion from its damages portion, a finding of liability will be treated as final for purposes of issue preclusion even though the entry of a final judgment must await that determination of damages (note: such a decision is not “final” for purposes of claim preclusion) → will trigger claim preclusive effects but not necessarily issue preclusive effects 
ii. The judgment must finally dispose of the issue but the judgment itself does not have to be final for issue preclusion 
iii. For issue preclusion, the judgment must also be valid as to the issue in question
f. An issue can be expressly or implicitly decided:
i. Express Decisions: if court makes findings of fact or conclusions of law, those conclusions represent express decisions on the particular factual or legal contentions involved 
ii. Implicit Decisions: if jury renders a general verdict, precisely which issues the jury decided may have to be inferred from the logic of the result and an assessment of the issues actually litigated (in such a case, second court may examine the pleadings or other materials found in the record of the previous case to determine what issues were litigated and decided → when the record is not adequate, extrinsic evidence may be considered as well) 
g. In cases with multiple issues, it may not be possible to determine which issues were raised by a prior judgment (ex: general verdict could have been based on failure to prove negligence or based on defendant’s affirmative defense)
i. In such a case, even if both issues were actually litigated, we cannot say for certain which issue was decided
ii. As a consequence, the decided requirement is NOT met with respect to either issue 
h. Once it is clear that an issue has been decided, the next question is whether the decision on that issue was necessary to the court’s judgment 
i. Necessary = essential (in the sense that resolution of the issue must be such that the court’s judgment could not stand without it) 
ii. In general, if a court’s decision of an issue can be excised from its judgment without altering the case’s outcome, that decision was not necessary to the judgment 
· Ex: if a court dismisses a case for lack of PJ but finds that defendant did have some contacts with the state, these findings are not necessary to the judgment of dismissal because they have no effect on the judgment entered → these findings may NOT be given preclusive effect in another proceeding 
· Rationale: concern that resolution of an issue may not have been given the full judicial attention it deserves and party against whom such an issue was decided may have had little incentive to appeal decision since it would have no effect on the case’s outcome  
i. Note: close relationship between determining that decision of an issue was implicit in judgment and determining whether that decision was necessary to the judgment 
6. Same Parties or Those in Privity with Them (and the Principle of Mutuality) 
a. In general, the same standards used to determine whether a person was a party or in privity with a party for purposes of claim preclusion are fully applicable to issue preclusion 
b. Thus, for purposes of issue preclusion: 
i. Party = “a person who is named as a party to an action and subjected to the jurisdiction of the court…” 
ii. Person in Privity with a Party = someone whose relationship with that party is such that the former will be treated as a party for purposes of preclusion 
· In addition, in the specific context of issue preclusion, a person not technically a party (or in privity) who controls a prior litigation or substantially participates in it will also be treated as a party as to those issues over which that control or participation was asserted 
· A few courts have also applied this “control” principle to assertions of claim preclusion 
c. Crucial distinction between claim preclusion and issue preclusion with respect to who may benefit from a prior judgment or decision 
i. Mutuality Principle = ONLY a person bound by a judgment or decision may benefit from it 
· Thus, only a party (or someone in privity with a party) may use a judgment in a preclusive manner in a subsequent proceeding 
· For the parties to be able to file or raise an affirmative defense of claim preclusion, both parties must have litigated and been parties to the action that was disposed of by way of the final, valid, and on the merits judgment → ONLY those parties can be bound by and benefit from that judgment 
ii. Mutuality remains the rule in claim preclusion (although its scope has been somewhat eroded by the increasingly broad sweep of privity and by some state courts’ willingness to recognize virtual representation) 
iii. Mutuality was also the rule for issue preclusion under the traditional approach BUT modern courts have moved away from this rigid model 
Bernhard v. Bank of America National Trust & Savings Associations (1942)
Rule of Law
A party who was not bound by a previous action may assert a plea of res judicata against a party who was bound by the previous action.


Facts
Clara Sather, an elderly woman, was in poor health so authorized Charles Cook, who had taken her in and was taking care of her, to make withdrawals from her account at the Security First National Bank of Los Angeles (LA Bank). Cook later opened an account at the First National Bank of San Dimas (SD Bank) in the name of “Clara Sather by Charles O. Cook.” Subsequently, in the presence of a teller, a cashier, Cook, and Sather’s doctor, Sather signed a form authorizing the transfer of all the funds in the LA Bank from the LA Bank account to the SD Bank account. Cook later withdrew the entire balance from the SD Bank account and opened a new account in the name of himself and his wife. When Sather died, Cook became executor of her estate and administered the estate without mentioning the funds transferred to the SD Bank. 
Procedure
Helen Bernhard and other beneficiaries of Sather’s will (plaintiffs) filed objections to the administration of the will in probate court. The probate court ruled that Sather, during her lifetime, had made a gift to Cook in the amount of the transferred money. Bernhard, after taking over as administratrix of the estate, brought suit against Bank of America National Trust & Savings Association (B of A) (defendant), the successor to the SD Bank. Bernhard sought to recover the amount of the transfer. The trial court ruled in favor of B of A because Cook’s ownership of the funds was established conclusively in the probate court and Bernhard’s claim was precluded as res judicata. Bernhard appealed.
Issue
May a party who was not bound by a previous action assert a plea of res judicata against a party who was bound by the previous action?
Holding and Reasoning (Traynor, J.)
Yes. A party who was not bound by a previous action may assert a plea of res judicata against a party who was bound by the previous action. This court continues the trend of other courts in abandoning the requirement of mutuality in collateral estoppel cases. Both parties, or their privies, need not have been bound by a previous litigation for a defendant to claim res judicata. Here, B of A may assert a claim of res judicata even though it was not bound by the probate court’s ruling. Bernhard, as administratrix of Sather’s estate, was in privity with the plaintiffs in the probate court action because in each case the plaintiffs were seeking to recover for the benefit of the beneficiaries. As a result, the probate court judgment is binding on her. And because B of A need not have been a party to the probate proceeding to assert res judicata, the court determines that res judicata applies and Bernhard’s claim is precluded. The trial court is affirmed.
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