GENERAL RULE: If he doesn't give us a CA distinction then we can assume it's the same as the Federal rule he gives us. 

Rules of evidence historically created to control juries. Control the basis of decision-making. But the rules apply even if there's no jury. Judge will apply even if judge is the trier of fact. 

B.
APPELLATE REVIEW OF EVIDENTIARY ISSUES

Rule 104. Rulings on Evidence

(a) Effect of erroneous ruling.

Error may not be predicated upon a ruling which admits or excludes evidence unless a substantial right of the party is affected, and there was an

1. Objection. - 

1. for a ruling admitting evidence: 

2. a timely objection OR motion to strike appears of record

1. objection timely if made before witness has answered the question

2. Motion to Strike Timely if right after witness has answered

· Rule 606(a) EXCEPTION: “opposing party afforded opportunity to object out of presence of jury” can wait until after testimony and court is cleared of jury 

3. stating the specific ground of objection, IF 

4. specific ground was not apparent from the context; or

1. “Objection Hearsay followed closely by “Objection” but no statement of grounds. Here same form of question immediately after the first question was objected to on stated grounds and therefore, it is clear from the context. 

· I.E.: Defendant’s counsel loudly states, “Objection!”  The court overrules the objection.  Testimony was inadmissible hearsay. How should the appellate court rule? Denied, failure to state the grounds for objection. 

2. Offer of proof. - In case the ruling is one excluding evidence, the substance of the evidence was made known to the court by offer or was apparent from the context within which questions were asked.

Once the court makes a definitive ruling on the record admitting or excluding evidence, either at or before trial, a party need not renew an objection or offer of proof to preserve a claim of error for appeal.

· I.E.  “Who had the red light?”  Before Plaintiff can answer: “Objection hearsay!” Plaintiff’s counsel has no evidence other than Plaintiff’s testimony. Trial court was wrong to sustain. Plaintiff’s counsel must make offer of proof.  Subject to 104(c).

(b) Record of offer and ruling

The court may add any other or further statement which shows the character of the evidence, the form in which it was offered, the objection made, and the ruling thereon. It may direct the making of an offer in question and answer form.

(c) Hearing of jury

In jury cases, proceedings shall be conducted, to the extent practicable, so as to prevent inadmissible evidence from being suggested to the jury by any means, such as making statements or offers of proof or asking questions in the hearing of the jury.

(d) Plain error

Nothing in this rule precludes taking notice of plain errors affecting substantial rights although they were not brought to the attention of the court.

Rule 104. Rulings on Evidence

(((REREAD))) Abuse of Discretion/Standards of Review to get to understand this: 

Most evidence rules are written with broad enough language to that the appeals court will overrule the trial judge only if it decides there was an abuse of discretion. 

1. Failure to object: plain error review

2. Harmless Error: if it's likely that the result would have been the same. If there's so much evidence offered and maybe a little of it shouldn't have been offered not affecting a substantial right. 

1. Exception: sometimes there is an affirmative obligation on the judge to raise an issue. 

2. Typically, parties must raise issue. Judge can act “on her own motion” but it's rare. 

I.E. If an appellate court finds that a trial court committed error in the admission or exclusion of evidence the appellate court will not necessarily reverse the judgment of the trial court:

Evidence is either: 

1. Tangible or (Must pass Authenticity)

2. Witness Testimony (Must pass Competency)

Witnesses Competency:

Rule 601. General Rule 

1. Every person is competent to be a witness EXCEPT as otherwise provided in these rules. 

2. In civil actions and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision, the competency determined according to State law.

· Distinguish between admissibility (competence) and the weight (credibility) of the evidence. 

1. I.E. A three-year-old child says she saw the incident in question and promises to tell “what really happened and not make-up something.”  She then gives a coherent description of the incident.  Is the witness competent. She is competent, barring some state rule. 

1. Opposing counsel can make credibility argument “just a kid.”

2. Witness, an atheist, states she does not believe she will be punished by God if she lies. Still competent. 

3. Civil action brought in a federal district court under diversity jurisdiction.  Plaintiff calls a three-year-old child to testify.  State law supplies the rules of decision.

Rule 610. Religious Beliefs or Opinions

1. Evidence of the beliefs or opinions of a witness on religion is not admissible for the 

2. Purpose: for showing the witness' credibility impaired or enhanced

· POLICY: 1st Am. to not bring witness' religion into courtroom for fear of impinging rights. 

C.E.C. 701.  California General Rule

(a) A person is disqualified to be a witness if:

1. Incapable of expressing himself or herself concerning the matter so as to be understood, either directly or through interpretation by one who can understand him; or

2. Incapable of understanding the duty of a witness to tell the truth.

1. MUST SHOW that the witness understands the duty to tell the truth 

(b) In any proceeding held outside presence of a jury, the court may reserve challenges to 

      the competency of a witness until conclusion of direct examination of that witness.

Rule 605. Competency of Judge as Witness

1. The judge presiding at the trial MAY NOT testify

2. No objection necessary to preserve the point

· Total exception to rule 104 objection requirement 

· POLICY  Impropriety is so obvious shouldn't have to object (only piss off the judge)

Rule 606. Competency of Juror as Witness

(a) At the trial.

1. May not testify (1) as a witness (2) before that jury (3) in the trial in which he's sitting. 

2. If called to testify, opposing party shall be allowed to object out of presence of the jury.

· Exception to rule 104 timeliness 

· POLICY  Impropriety is so obvious shouldn't have to object (only piss off the judge)????? (is this really the same as with judges?)

· Nothing here says that there must be a mistrial (like CA), after testimony and objection trial can continue

(b) Inquiry into validity of verdict or indictment.

1. a juror may NOT testify to

1. any matter or statement during the course of the jury's deliberations OR

2. the effect of anything on the mind or emotions of anyone on the jury that had influenced anyone to assent to or dissent from the verdict or indictment OR 

3. concerning the juror's mental processes in connection to this. 

2. a juror MAY testify about 

1. whether extraneous prejudicial information was improperly brought to the jury's attention, OR 

· “extraneous prejudicial information” refers to info outside of the record but not any knowledge the juror bring with them to the case (like specialized car knowledge, etc). Jury selection is the time to knock out the people with expertise in the world you 're looking for. 

2. whether any outside influence was improperly brought to bear upon any juror, OR

3. whether there was a mistake in entering the verdict onto the verdict form. 

3. A juror's affidavit or evidence of any statement by the juror may not be received on a matter about which the juror would be precluded from testifying.

· for clerical errors not misinterpretations made by the jury or jury reneging on what had been decided

· Bailiff may testify, however (subject to hearsay rules, etc.)

· I.E. Juror writes plaintiff's counsel a letter that jury misinterpreted law in deciding damages. He is speaking through the letter and, thus, 606 applies – letter is testimony. 

· I.E. Juror is a car buff and tells jury specifics about kind of car, case turns on info – is he employing improper personal knowledge outside the record? No. 

606

CEC 703.  Presiding Judge Testify 

Before presiding judge testifies in his trial he must, in proceedings held out of the presence and hearing of the jury, inform the parties of the information he has concerning any fact or matter about which he will be called to testify.

1. He may NOT testify in that trial as a witness if there's been an objection. Upon such objection, the judge shall declare a mistrial and order the action assigned for trial before another judge.

2. Calling a presiding judge shall be deemed a consent to the granting of a motion for mistrial, and an objection shall be deemed a motion for mistrial.

3. In the absence of objection by a party, the presiding judge may testify as a witness.

CEC 704.  Juror Testifying 

1. CA juror is competent to testify where in Fed he would not be but can object in CA

(a) Before a juror may be called to testify, he must, 

1. in a proceeding out of the presence/hearing of the jury, inform the parties of all of what he'll testify about

(b) If there's an objection

1. the juror may not testify AND

2. the court shall declare a mistrial and order the action assigned for another jury trial

(c) Calling the juror shall be deemed a consent to the granting of a motion for mistrial AND an objection shall be deemed a motion for mistrial.

(d) Absent objection, a juror may be compelled to testify 

Intoxication

Tanner: (alcohol, marijuana consumption by jury)

1. Allegations of juror misconduct, incompetency, or inattentiveness, raised for the first time days, weeks, or months after the verdict seriously disrupt the finality of the process.... 

2. Full and frank discussion in the jury room, jurors' willingness to return an unpopular verdict, and the community's trust in system would all be undermined by a barrage of post verdict scrutiny of juror conduct. 

3. Substance abuse is not an improper "outside influence'' from 606(b): No, drugs or alcohol voluntarily ingested no more than virus, ill-prepared food, or a lack of sleep

CEC 1150.   Inquiry as to Validity of a Verdict ????

(a) 

1. Any otherwise admissible evidence may be received: as to statements made, conduct, conditions, events occurring, either within or without the jury room, of such a character as is likely to have influenced the verdict improperly. 

2. No evidence is admissible to show the effect of such statement, conduct, condition, or event upon a juror either in influencing him to assent to or dissent from the verdict or concerning the mental processes by which it was determined.

(b) Nothing in this code affects the law relating to the competence of a juror to give evidence to impeach or support a verdict.

Recollection Refreshed Through Hypnosis

Hypnosis is a process of suggestion so things can be unintentionally implanted. 

People v. Shirley (1982) Cal. Decision – too tainted by hypnosis, can't testify. 

1. Any witness who has been hypnotized prior to trial should not be permitted to testify about matters discussed during the hypnosis session. 

2. Defendant in a criminal case has a constitutional right to testify on his or her own behalf even if he or she has been hypnotized. 

Two years later CA legislature enacted C.E.C. § 795

CEC 795. Admissible Hypnosis Testimony in Criminal Proceeding 

(a) Testimony is not inadmissible in a Criminal proceeding because of prior hypnosis in order to  recall events which are the subject of the witness' testimony, if all of the following are met:

1. Testimony is limited to matters witness recalled and related prior to the hypnosis.

2. The substance of pre-hypnotic memory preserved: written, audiotape, or videotape form prior to the hypnosis.

3. The hypnosis conducted in accordance with all of the following:

(A) Written record made prior to hypnosis documenting the subject's description of the event, and information provided to the hypnotist about subject matter of the hypnosis.

(B) The subject gave informed consent to the hypnosis.

(C) Session, including the pre and post interviews, videotaped for review

(D) The hypnosis was performed by a licensed professional MD, Psych, Soc. Worker, M&F Therapist experienced in hypnosis 

1. AND independent of/not in the presence of law enforcement, the prosecution, or the defense.

4. Prior to admission of the testimony, the court holds a hearing pursuant to CEC 402 (preliminary fact) where proponent proves by Cle&Co Ev that  hypnosis did not render the witness' pre-hypnosis recollection unreliable or substantially impair the ability to cross-examine the witness concerning the witness' pre-hypnosis recollection. At the hearing: each side - expert testimony and cross-examining witnesses.

(b) Nothing in this section shall be construed to limit the ability of a party to attack the credibility of a witness who has undergone hypnosis, or to limit other legal grounds to admit or exclude the testimony of that witness.

795.

Fed on Hypnosis 

· Fed Rules: Everyone competent under 601

· I.E. Civil action/Fed. Ct./diversity jx. 601 and hypnosis – State (CA) law applies: Shirley. 

Rock v. Arkansas 

RULE: When there's a conflict between state evidence law and the constitution the constitution wins – Rock v. Arkansas: ∆ permitted to testify despite only remembering facts under hypnosis because of 6th Amendment.  

· A state evidence rule can impose limits on the admissibility of evidence. Just can't exclude all evidence of a certain category. State or congress could adopt evidence rules narrowly drafted to limit admissibility. 

· Unclear whether an accused has a constitutional right to present the hypnotically refreshed testimony of a witness other than the defendant when that testimony is crucial. 

1. Court explicitly limits testimony to that which violates the constitution, BUT 

2. The reasoning used by the court could be extended to any defense witness. 

Personal Knowledge

General Strategy: 

1. Look at FACT witness is testifying to: 

1. Does fact testified to MATCH

2. the Fact Perceived 

1. Requires P.C.Pr.Mun.

1. Perception: must have perceived with ONE or MORE of their senses. 

2. Comprehension (i.e. content of foreign language)

3. Present recollection (must be able to remember presently)

4. comMUNication (must be able to communicate)

2. No need for corroboration for personal knowledge 

Rule 602. Fed Rules  Lack of Personal Knowledge

1. A witness may NOT testify UNLESS evidence is introduced SuffSuFi that the witness has personal knowledge of the matter. 

1. SuffSuFi is less than BRD, C&CE, and PrePro – Could a reasonable person believe that a witness perceived the fact testified to

2. Evidence to prove personal knowledge may, but need not, consist of: 

1. The witness' own testimony.

· Subject to the provisions of rule 703 (opinion testimony of expert witnesses)

· Impaired perception does not mean have not perceived (perception need not be perfcct)

· I.E. Witness testifies police told him ∆ shot Joe. Has personal knowledge of cop's saying that

· I.E. Witness testifies to dream he had about case. PK: No. Dreams are not perceptions.??? Relevance: No. 

· I.E. Witness testifies ∆ told him “I had a dream I shot Joe.” PK: Yes. Relevance: Perhaps.

CEC 702.  Personal Knowledge

(a) testimony of a witness on X inadmissible unless personal knowledge of X

1. On objection, personal knowledge must be shown before witness may testify on X

(b) PK may be shown by any otherwise admissible evidence, including own testimony.

· Subject to Section 801 (expert), 

Rule 603. Oath or Affirmation

1. Timing: Before testifying, 

2. Every witness required to declare: will testify truthfully, by oath or affirmation 

3. Administered in form calculated to 

1. awaken the witness' conscience AND

2. impress the witness' mind with the duty to do so.

CEC 710.  Oath or Affirmation 

1. Timing: Before testifying 

2. Every witness required to declare: an oath or make an affirmation 

3. In form provided by law

4. EXCEPT that a child under the age of 10 or a dependent person with a substantial cognitive impairment MAY (court's discretion) be required only to promise to tell the truth.

· Policy (two reasons): 

1. Perjury requires lie after giving oath – mechanism to hold perjury prosecution over heads

2. Hope that going through exercise make witness more likely to tell the truth

· I.E. ∆ refused to take an “oath,” as an atheist. The court allowed her to state that she would testify “honestly.” Can still be tried for perjury – this is an affirmation. 

· CANNOT testify if refuse to take oath or make affirmation 

Rule 901. Requirement of Authentication or Identification

(a) Authentication or identification:

1. Condition precedent to admissibility 

2. Satisfied by evidence SuffSuFi that the matter in question is what its proponent claims

· Simply: evidence is what you claim it to be

· An extension of the relevance requirement

· I.E. π and ∆ each bring contradictory experts on authenticity issue. Assume judge finds both experts to be qualified and believes their opinions are equally convincing. Authentic - SuffSuFi

(b) Illustrations. The following conform:

3. Testimony of witness with knowledge. 

4. Nonexpert opinion on handwriting, based on familiarity not acquired for trial purposes.

5. Comparison by the trier of fact or expert with specimens which have been authenticated.

6. Distinctive characteristics and the like. Appearance, contents, substance, internal patterns, or other distinctive characteristics, taken in conjunction with circumstances.

· I.E. jewel encrusted antique dagger: in other words more-or-less unique appearance so witness can say “I recognize that.”

· Problem when real evidence looks just like all the other baggies in the world. 

7. Voice identification whether firsthand or through transmission or recording, by opinion based upon hearing the voice at any time where can be connected to alleged speaker.

8. Telephone conversations, by evidence that a call was made to the number assigned at the time by the telephone company to a particular person or business, if: 

(A) for a person, circumstances show: one answering was the one called, OR

(B) for a business, call made to place of business and conversation related to business reasonably transacted over the telephone

9. Public records or reports. Evidence that writing authorized by law to be recorded/filed or a purported public record, report, statement, or data compilation, in any form, is from the public office where items of this nature are kept.

10. Ancient documents or data compilation in any form: (A) is in such condition as to create no suspicion concerning its authenticity, (B) was in a place where it, if authentic, would likely be, and (C) has been in existence 20 years or more at the time it is offered.

11. Evidence describing a process or system used to produce a result and showing that the process or system produces an accurate result.

12. Any method of authentication or identification provided by Act of Congress or by other rules prescribed by the Supreme Court pursuant to statutory authority.

CEC  CA  Rule (403(a)(3)) seems to have been written like it only refers to writing however, the courts construe the C.E.C. law for authentication same as the Fed. Are construed. BuPro: SuffSuFi same too. 

· π testifies that Exbt. A is original K. ∆ testifies to the contrary. Authenticity still met: SuffSuFi.

Chain of Custody

TEST: SuffSuFi - Even though there is a small break, it is sufficient to support a finding. 

1. If doesn't have generic appearance, aren't a million of these things floating around. No  need for chain of custody.

· I.E. Officer left baggie in the men’s room of the bus station overnight. Approximately same position when returned next day. Not admissible big break in the chain of custody.

· I.E. Murder, gun is identical to thousands. Officer testifies etched initials in gun.  Then examines  says, “That’s the gun—has my initials.” Authenticated – gun unique like serial number.

Self-authentication  Fairly narrow list of things:

Rule 902. Self-authentication

1. Sealed domestic public documents. A document bearing a seal purporting to be that of the United States, or of any State, district, territory, insular possession etc.

2. Unsealed domestic public documents. A document purporting to bear the signature in the official capacity of an officer or employee of entity from (1) having no seal, IF a public official in position certifies under seal that the signer has the official capacity and signature is genuine.

3. Foreign public documents. Executed by an official position relating to the execution or attestation. 

4. Certified copies of public records. Authorized to be recorded, certified as correct

5. Official publications. Books, pamphlets, etc. purporting to be issued by public authority.

6. Newspapers and periodicals. Printed materials purporting to be newspapers or periodicals.

· Alice for murder. Newspaper article about the crime the day after it was committed – but watch for hearsay

7. Trade inscriptions and the like. Inscriptions, signs, tags, or labels purporting to have been affixed in the course of business and indicating ownership, control, or origin. 

· bottle imprinted with the words “Whoopsie Cola.” 

· No comparable “trade inscription” rule in CA. 

8. Acknowledged documents, by notary public or other officer authorized by law 

· I.E. a will

9. Commercial paper and related documents. Commercial paper, signatures thereon, and documents relating thereto to the extent provided by general commercial law. NOT will

10. Presumptions under Acts of Congress. Gold stated “who the hell knows what that is” 

11. Certified domestic records of regularly conducted activity. As in Rule 803(6) w/written declaration (from records keeper or person with knowledge) certifying that the record:

1. made at or near the time of the occurrence or from a person with knowledge (business records keeper)

2. kept in the course of the regular activity AND  made by activity as regular practice

3. Party offering under MUST 

1. give written notice to all adverse parties, AND

2. make record available SUFF in advance to give fair opportunity to challenge them.

· I.E. Violation of antitrust - 100s of internal business files to prove it was not fixing prices.

· Don't have to call that person to testify. 

· In CA there is no comparable rule, must call a witness to authenticate. 

· XX Once you have a certified copy of the public record it's going to be admissible XX

12. Certified foreign records of regularly conducted activity. In a civil case: as in Rule 803(6) w/written declaration certifying that the record:

1. made at or near the time of the occurrence or from a person with knowledge

2. kept in the course of the regular activity AND  made by activity as regular practice

3. Must be signed in a  manner subject to criminal penalty in country where signed. 

· Party offering under MUST 

· give written notice to all adverse parties, AND

· make record available SUFF in advance to give fair opportunity to challenge them.

Photographs (A, O, D, OC)

Authentication: Only the photographer can vouch that photo is a photo of a particular thing at a particular time. 

· Ask: What does proponent of photo claim it to be? Can this individual vouch for that claim. 

· I.E. Photo, one year before: “Does this photo fairly and accurately depict what the intersection looked like at that time?”  Objection: only the photographer can authenticate. Overruled. 

· I.E. Non-photographer is asked: “Is this a photo of the intersection?” Objection: Sustained. Did not perceive what the photographer was pointing the camera at.

Rule 1001. Definitions

1. Writings and recordings: letters, words, or numbers, or their equivalent, set down by some form of data compilation/printing.

2. Photographs: include stills, X-rays, video, and motion pictures.

3. Original: 

1. the writing or recording itself or 

2. any counterpart intended to have the same effect by a person executing or issuing it - where there were originally two documents that were identical – if separately executed with intention to...) count as originals 

1. photocopy separately signed then we can call it a counterpart

3. Photo: the negative OR any print therefrom

4. Data stored in computer or similar device (source code, etc.) – any printout or other output 

1. readable by sight

2. shown to reflect data accurately

1. NEED a witness with personal knowledge of the program AND

2. someone familiar with the way that this printout is created 

· Alteration of the original – outcome unclear: how do we know if there's bad faith? 

4. Duplicate: a counterpart produced by same impression/from same matrix/by means of photography – including enlargements and miniatures, or by mechanical or electronic re-recording, or by chemical reproduction, or by other equivalent techniques which accurately reproduces the original.

Rule 1003. Duplicates admissible UNLESS:

1. a genuine question authenticity of the original

2. in the circumstances, unfair to admit the duplicate in lieu of the original 

· I.E. Photocopy – but if K and claim of forged signature then genuine question

CEC 1520.  The content of a writing may be proved by an otherwise admissible original.

· CA is same as to printouts as well. 

· CA very similar to the definition of original/duplicate as in Fed. Code. 

Rule 1002. The Best Evidence Rule – Requirement of Original – 

1. To prove content in (WRP) writing, recording, or photograph

1. Anything you can hold in your hand that compiles data: Computer disks, CDs, DVDs, Photographs

2. MOST OFTEN: 

1. this is with regard to legal instruments.

2. witness is called to testify about some facts but the witness' knowledge about those facts comes from the witness seeing them depicted in a writing

2. original required or some acceptable duplicate from Rules OR A/C (act of Congress)

· POLICY: When offering evidence of data in tangible format (writing) frequently that data is fairly detailed/complicated and we worry about getting reliable evidence about the contents and since the most reliable is the original we favor that – issue of reliability 

· XX Nowhere in federal rules do you actually see the phrase “best evidence rule.” XX

· If witness testifies as to what she heard does not matter if there's a transcript somewhere that contains what was said, she's testifying to what she heard not contents of the transcript.

· Video, X-ray: subject to best evidence rule

· I.E. Theft of briefcase/contents. Officer testifies Sam had a briefcase. No best evidence objection, not writing.

· I.E. Testimony that ∆ was arrested with business card with π's name on it – yes subject to best evidence rule.

· I.E. Dr. testifies to her opinion/diagnosis of π's condition, says has based this on x-ray, NO best evidence problem – not testifying to the contents of the X-ray

Rule 1004. Admissibility of Other Evidence of Contents

1. Original NOT required / other evidence of the contents of WRP admissible IF

1. ALL originals: lost or destroyed UNLESS proponent lost or destroyed in bad faith

2. Original NOT obtainable by any available judicial process or procedure

3. Possession of opponent. Notice to party against whom offered at time was in their possession that would be a subject of proof at the hearing, AND do not present it

4. Collateral matters. NOT closely related to a controlling issue.

· Treasonous note eaten by ∆, admissible because original destroyed. But ∆ cannot testify to contents of note because he destroyed it in bad faith. 

CEC 1523. Secondary Evidence Rule (Best Evidence Rule) Same as Federal but also including: 

(d) Oral testimony of the content of a writing is not made inadmissible by subdivision (a) if the writing consists of numerous accounts or other writings that cannot be examined in court without great loss of time, and the evidence sought from them is only the general result of the whole.

CEC 1530. Copy from public entity: prima facie evidence of existence and contents if domestic or certified from international

· XX Once you have a certified copy of the public record it's going to be admissible XX

Judicial Notice

Adjudicative facts: facts at issue in this case that has existence in the real world 

Legislative facts: Policy Determination i.e. Brown v. Board takes judicial notice of fact that separate is not equal – policy determination – Court can take judicial notice of legislative facts at will

· Legislative facts have no rule that govern them. pg. 76. Broader, policy oriented facts not limited to the lawsuit

Rule 201. Judicial Notice of Adjudicative Facts

1. Facts not subject to reasonable dispute which are:

1. Generally known within jx OR

1. Just because a judge happens to know doesn't mean anything. Has to be a fact beyond reasonable dispute. 

2. can be determined by resorting to sources whose accuracy cannot reasonably be questioned

2. Discretion when not requested court has discretion

3. Mandatory when requested and supplied with necessary information

4. Opportunity to be heard. In the absence of prior notification, the request may be made after judicial notice has been taken.

5. Judicial notice may be taken at any stage of the proceeding (including on appeal)

1. this is the only way you can supplement the trial court record on appeal

6. Jury instruction: 

1. Civil court instructs jury to accept any fact judicially noticed

2. Criminal court instructs jury it may, but is not required to, accept as conclusive

· POLICY right to a jury trial, judge can't determine a fact for jury 

Rae v. State – Relying on records of DMV court took judicial notice of the fact that his license had been revoked. Then instructed the jury that he must conclude that license had been revoked. Court could not hold this way.

· Courts often reluctant to notice municipal law (but could if wanted)

· I.E. Says was at Sunday Mass but date was Wednesday, π provides calendar. Judicial notice taken. If Criminal still may only tell jury it “may” accept. 

· I.E. Judicial notice that a breathalyzer accurately measures the concentration of alcohol in blood when properly calibrated. Yes, “generally known.”

CEC 451. Notice MUST be taken as to: Facts and propositions universally known so they cannot reasonably be disputed.

CEC 452. Notice MAY be taken as to: Facts and propositions not reasonably subject to dispute and capable of immediate, accurate determination by sources of reasonably indisputable accuracy. (i.e. Calendar)

· Fed and CA same as to what facts can be Judicially Noticed: 

RELEVANCE

Rule 401. Evidence is relevant if:

1. it is offered to prove a fact of consequence, AND

1. To know if it's of consequence/at issue must call upon knowledge of the applicable law:

1. i.e. K dispute: acceptance – I was joking when I said I accept not relevant 

2. i.e. Product liability offering evidence of negligence when PL is SL

2. it makes that fact more or less probable

· About admissibility and not about probative value (Relevance is a yes or no proposition)

· CEC 210 Same BUT ALSO has “disputed” facts of consequence: If it’s undisputed then it’s not relevant in CA

Additional Relevant Evidence: 

1. Evidence as to witness credibility is always relevant – though doesn't go directly to fact at consequence, has indirect effect

2. Background evidence is relevant evidence: i.e. name and address at start of testimony – effect on credibility 

Fact in consequence 

Inference – how far is inference drawn? - The more inferences needed, the lower the probative value

Generalization – how valid is the generalization?

Rule 403. Exclusion on Grounds of Prejudice, Confusion, or Waste of Time

1. May be excluded if its probative value is substantially outweighed by: 

1. the danger of (UPCIM) unfair prejudice, confusion of the issues, or misleading the jury, OR

· Where would move the jury to decide the case on some improper basis

· i.e. gory picture of victim

2. (UDWaTNPCum)undue delay, waste of time, or needless presentation of cumulative evidence

· Can also give a limiting instruction

- CA Equivalent CEC 352 is same

· 352 not affected by Prop 8 of CA Constitution (Article I §28(d)) – Relevant evidence shall not be excluded in any criminal proceeding

· Balancing can be between two different ∆s or parties also

Evidentiary richness: sometimes you need to give the attorneys room to tell the story their way

(a la Old Chief, below)

· ∆ can agree to stipulate to various facts and if stipulation is refused or after stipulation π gives facts anyway, ∆ can object – but Judge must include “story value”/Ev.Rich. in 403 calculation

Feaster v. US

Grand jury testimony of Mitchell excluded from the trial because he was belligerent, etc. Appeals court holds that the trial court erred when it excluded the evidence on the ground that the trial judge believed the witness lacked credibility

· Credibility determinations for the jury, not judge. Judges cannot make probative value judgements based on perception of credibility. Must assume credibility/determine logical value.

Old Chief v. US

∆ stipulates to prior felony to avoid prosecution's revealing to jury. Judge allows prosecutor to do so anyway. S.Ct. Overturns saying 403 should have balanced in favor of ∆. When stipulated to there is very little probative value. 

· Evidence going to facts not in dispute may still have story value so relevant but must 403 – like name and address of witness

· Here you didn't need “story value” to prove status as a felon

Probabilistic Evidence

When evidence is presented in numerical format

Product rule: What are the chance of all these factors being present? Factors must be independent, when you're talking about “bald and bearded and blonde and interracial,” etc. you're not talking indie. 

· Cannot just make up proportions: i.e. “assume 1 in 1000 couples are interracial” 

· How to Attack Evidence: Blood samples from several hundred men show that chances of all the DNA characteristics present would be one in 700,000 – ask 

1. Independent variables? 

2. Should be more particular

3. Sample size – need more than a few hundred me

Preliminary Questions

Rule 104. 

1. Judge decides, by PrepEv:

1. Qualifications of a person to be a witness

2. Existence of a privilege

3. Admissibility of evidence

· When determine, party offering must show by PrepEv.

· Not bound by the rules of evidence in making this determination except for privileges

2. When relevance depends on a condition of fact, standard is SuffSuFi as to existence of fact

· lower standard because relevancy is more common sense than witness testimony

· judge can admit evidence subject to the later introduction of evidence connecting it

3. Hearings on the admissibility of confessions out of the hearing of the jury, on other preliminary matters  when the interests of justice require

4. The accused, by testifying on prelim. matter NOT subject to cross as to other issues

· I.E. Oral contract over telephone. π claims talked to ∆, ∆ claims wasn't on phone. This is relevance question, if not on phone then not relevant. 

· I.E. W1 will testify that he saw ∆ pickpocket π and said as much at the time of the incident. Exception of hearsay if present sense impression. This relevant either way: 104(a) fact.

· I.E. Auto accident. Driver/passenger. π heard “I don't know fell asleep before accident.” Relevance question even though hearsay issue because only relevant if driver. 

· I.E. Same but remark: “window was all fogged” now a hearsay problem so 104(a)

CEC 403 (104(b)) 405 (104(a)).

· I.E. Witness heard “I ran the red light.” If ∆ then relevant, if not then not. 104(b), 403 question

· I.E. Bystander: “That car just ran a red light, I'm so excited!” Hearsay unless excited. 405/104(a). Difference: Court in Fed can look at any evidence outside rule (statement itself, here). In CA, cannot. 

Similar Events Evidence 

1. No specific rule

2. Only rule is relevance

3. When can we show other events and people than those in the case to be relevant 

1. Must be substantially similar – consider particular qualities of event 

2. Can't be remote in time or place

· Evidence of non-occurrence could also be relevant 

HEARSAY (rule 801)

1. Statement.

1. an oral or written assertion or 

2. nonverbal conduct of a person, IF 

1. intended as an assertion

· i.e hand signals, opening an umbrella

· Based on how we'd normally understand that conduct. Ask: 

1. normally, would this conduct in this context be intended as an assertion?

2. Is there anything in the context implying he's trying to communicate something?

· Old hearsay – ships captain inspects, brings family aboard, sets sail – not hearsay

2. Person not animals or machines 

EXAMPLES

· I.E. bloodhound points to someone – not hearsay (not person) relevance issue 

· I.E. Surfers head to beach – showing surf was up. In 19th century was hearsay because could be mistaken. Today not hearsay because principle concern is sincerity 

· “Atten-Hut!” - either an assertion that commanding officer is present or non-assertive order

· Stands up at trial and shouts “denise is the murderer” not hearsay, not testifying 

· Warning siren: if human initiated then hearsay, if automated NOT

· Doctor puts patient in isolation room. NOT, but hangs sign saying "isolation ward" IS hearsay

· Fleeing cops – assertion not intention, trying to get away

2. Hearsay.

1. a statement, other than one made while testifying at THE trial or etc. 

1. Even if can cross now, can't cross at time statement was made 

2. Sworn affadavit for this trial counts as in this trial

2. offered to prove the truth of the matter asserted.

1. Ask: 

1. Who is offering?

2. How is it relevant? (what will party claim it means)

2. Every fact needed to get to the relevant part counts as the matter asserted

· Various forms:

· I.E. ∆: “alternate killer said 'I hate victim'” to prove ∆'s innocence – hearsay

· Indirection. π offers:  “least I never robbed a bank.” Relevant only if means ∆ has. 

· Metaphor. “you killed my brother” v. “you dirty rat!”

· Underlying. “I am Elvis.” vs. “I believe I am Elvis.”

· Question: “did you see him run the red light?” If the assumed fact is the same as the fact statement is offered to prove then it's hearsay.

3. Make sure it's NOT 

1. Offered to prove the affect on the listener

1. Offered to show notice was given

2. Offered to show probable cause in deposition

2. Words of Independent Legal Significance/Verbal Acts - where the mere making of the statement is what's important, mere fact statement was made IS the event

· Ask yourself “is this a statement that is relevant simply because it was made?” 

· No need to cross. 

1. “I accept” in K dispute.  

2. Murder victim said “I'm alive.” Mere fact he spoke has significance. 

3. Libel: newspaper article said π is child molester. Statement on its face is libel 

4. “Verbal act:” i.e. Corporate dirs. say “aye” to vote

5. Adverse possession posted sign said: “Private property of Joe. Stay off!”

6. Hablo espanol (if offered because it's a spanish sentence not hearsay but if offered for meaning it it 

7. Prior inconsistent statement 

3. Made during transfer of property concerning nature of the transfer – this has independent legal significance (bar tests this old rule often) 

1. Must be at the time of transfer 

4. Circumstantial Ev. of Declar's State of Mind if not directly asserting it

1. Shepard v. U.S. army Dr. wife says “he poisoned me” offered as dying statement, appeals held admis. as evidence state of mind was not suicidal – S.Ct. said not strong enough for that purpose compared to hearsay (and not offered for that)

2.  “I’m switching because your future is uncertain.” v. “I'm afraid your future is uncertain” (or “I believe”) which is hearsay 

3. Determining whether a suicide offers deceased's statement to friend: “Don’t give up!  There’s always hope.” Not Hearsay. But “I have hope is hearsay

4. “Please make my husband disappear.” On wire tap. By woman at hit-man's office. NOT shows her state of mind – believes them to be murderers, doesn't say “I believe”

5. Particular factual description offered to show that the particular item was present or that the individual has particular knowledge about the item/location/etc. 

The Testimonial Dangers: Perception, Narration, Recollection, Sincerity

· purpose is reliability 

· a judge does not have discretion to let in hearsay

3. Not hearsay IF:

1. A prior statement where

1. declarant testifies/subject to cross-examination concerning the statement AND it is:

1. inconsistent AND under oath, subject to perjury (trial, hearing, proceeding, deposit)

1. CA 1235 does not require prior statement to be under oath 

2. consistent AND offered to rebut express/implied charge against the W1 of recent fabrication or improper influence or motive, OR

1. No 403 balancing with prior consistent. Admissible for all purposes or nothing

2. MUST truthfulness of statement must first be called into question

Recent Fabrication:

Statements are relevant to rebut a charge of recent fabrication only when those statements were made before the charged recent fabrication... 

----X-----(bribe)-----Y----Y----->Trial

Must be X to refute.

NOT HEARSAY – offered to refute charge not to prove matter asserted S.Ct. reading into rule

· Similar to CA CEC § 1236 ( and § 791)

3. one identifying a person made after perceiving the person; OR

1. Like when person identified in a line-up

2. Witness who IDed must be able to testify to prior ID at trial (if so then cop could also testify to line-up ID)

3. Photo array counts too

4. A description (even after percieving) isn't proper IDing, must ID

5. In CA the IDing must occur when the occurrence is fresh in the witness' memory

2. A party admission 

1. a statement by a party (individual or representative capacity)

2. offered against him by opponent (regardless of content – needn't be against interests)

1. rep. means like executor or something 

1. scope – nature of the work 

2. during existence of relationship – timing 

· No Personal Knowl. objection here Figure if ∆ didn't have it then can testify as much

· completeness, 106, does not apply unless writing or recording, can't tell full story

2. party has manifested an adoption or belief in its truth

1. Adoption is a preliminary fact 104(a) (prepo) must show that the action manifests an adoption of the truth of the statement

2. wife says tracks from shooting up, hangs head and shakes it – adoption? Yes or no.

3. Standing/silent could be (gang member confronted with murder accusation) but...

4. Must look at circumstances/post miranda constitutionally precluded from read in

3. by a person authorized by party to make a statement concerning the subject

1. i.e. press agent, high ranking officer of the company 

4. by an agent or servant 

1. concerning a matter within scope of agency or employment

2. during the existence of the relationship

· any employee, even low-level employees

5. by a coconspirator  (all 104(a) facts)

1. there was a conspiracy that each was a part of 

1. In Fed: if just proposition might not be a conspiracy yet, CA lets statements prior to conspiracy 

2. Conspiracy need not be charged, just need to show there was one

2. during AND 

3. in furtherance of the conspiracy.

1. “Shoulda' picked a less detectable poison to kill 'im..” NOT in furtherance

· Statement itself can be considered but isn't alone sufficient to pass 104 analysis for 3, 4 & 5

· Nothing comparable to this under CA law

Under CEC § 1220 (party), 21(adoptive), 22(authorized), 23(coconspirator) the admissibility of these is if SuffSuFi. 

CEC § 1223 Admission of a Coconspirator. 

1. There is a conspiracy (criminal or civil wrong), statement made in furtherance of 

2. Made prior to or during 

CEC § 1224 – in agent cases: boss responsible for the employee's statement only if the employer is being made liable under respondeat superior for that same employee's negligence which made liability 

CEC 1200 series – virtually same, but: 

1. no exemptions to hearsay only exceptions AND 

2. judge can make common law exceptions not like Fed where judge is bound by the rules. 

3. All this comes in after SuffSuFi or in court's discretion as to order subject to admission of such

Rule 105. Limited Admissibility

When evidence which is admissible as to one party or for one purpose but not admissible as to another party or for another purpose is admitted, the court, upon request, shall restrict the evidence to its proper scope and instruct the jury accordingly.


Rule 106. Remainder of or Related Writings or Recorded Statements (Completeness doctrine)

When a writing or recorded statement or part thereof is introduced by a party, an adverse party may require the introduction at that time of any other part or any other writing or recorded statement which ought in fairness to be considered contemporaneously with it.

1. Though restricted to writing and recorded statements, courts will often go beyond this

2. In CA completeness 

CEC 356.  Where part of an act, declaration, conversation, or writing is given in evidence by one party, the whole on the same subject may be inquired into by an adverse party; when a letter is read, the answer may be given; and when a detached act, declaration, conversation, or writing is given in evidence, any other act, declaration, conversation, or writing which is necessary to make it understood may also be given in evidence.

Before moving on to exceptions, determine that it is hearsay!

HEARSAY EXCEPTIONS 

Rule 803. Availability of Declarant Immaterial

· Usually gonna be PreponEv – since would be relevant either way 

Rule 803. (1) Present sense impression. 

1. Statement describing or explaining event or condition 

2. made while the declarant was perceiving the event or condition, OR

3. immediately thereafter.

1. Key is timing – event being described and statement basically simultaneous

2. Rationale: no gap so speaker has no time to forget/memory loss - reliable enough to admit

EXAMPLES

1. IE – narration as doing things is present sense if can be preponed (like on the phone) 

CEC § 1241.  Contemporaneous Statement

1. Is offered to explain, qualify, or make understandable conduct of the declarant; AND

2. Was made while the declarant was engaged in such conduct.

Rule 803(2). Excited utterance. 

2. Statement relating to startling event or condition 

3. made while under the stress of excitement 

4. caused by the event or condition.

· Focus on the emotional state of the speaker – not concerned with timing!

· Rationale: if speaker is excited won't have presence of mind to lie

· Look for: verbs “scream” and punctuation “!” - give these a lot of weight

· For situation where data comes to eyes and statement immediately pops out – no processing

EXAMPLES

1. IE – emerge from coma shout “You did it!” IS excited utterance 

2. IE – no expert opinions on photo or remnant must have perceived event or condition 

CEC § 1240.  Spontaneous Statement 

1. Statement purports to narrate/describe/explain act/condition/event perceived by declarant; AND

2. Made spontaneously while declarant was under stress of excitement caused by such perception.

CEC § 1370. Threat of Infliction of Injury (O.J. 911 Call responsive §)

1. purports to narrate/describe/explain infliction or threat of physical injury on declarant

2. declarant is unavailable as a witness pursuant to § 240 (§ about being unavail.)

3. made at or near the time of incident – no longer than five years before action filed 

4. made under circumstances that would indicate statement's trustworthiness

1. Trustworthiness determined by factors such as:

1. made with interest in litigation

2. bias or motive and extent of bias or motive

3. corroboration by other evidence 

5. made in writing, e-recorded, or made to physician, nurse, paramedic or law enforcement 

· Must give time and notice to other side 

(No comparable Fed. Rule to 1370)

Rule 803(3). State of mind exception (all about content not purpose)

1. Statement of the declarant's then existing: 

2. (SoMESP) state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but 

3. NOT (MB) a statement of memory or belief to prove the fact remembered or believed 

4. UNLESS it relates to the declarant's will as to execution, revocation, identification, or terms

· Rationale: not going to misperceive what goes on in own head – might lie but won't misperc. 

· CA basically same CEC 1250 

1. NOT: when making a statement about external world using language that sounds like talking about something in own head

2. MUST be the same person who's condition is being described 

3. Admissible to prove both internal State'o'M. AND subsequent conduct conforming with it

EXAMPLES

1. “I believe I am Queen Caroline” excepted because present sense not offered to prove belief

2. joint state of mind (what both have in mind)? “Zed and I are planning” circuit split: Some say admissible, applies to speaker alone, others say inadmissible “mixed” statement 

CEC § 1251. Evidence of a statement of the declarant's state of mind, emotion, or physical sensation  at a time prior to the statement is not made inadmissible by the hearsay rule if:

1. The declarant is unavailable as a witness; and

2. The evidence is offered to prove such when itself an issue and 

3. NOT offered to prove any fact other than such state of mind, emotion, or physical sensation.

Rule 803(4). Purposes of medical diagnosis or treatment. (about purpose)

1. PURPOSE of medical diagnosis or treatment AND 

2. CONTENT describing (H.PPS.P.S.CCES) medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof

3. insofar as reasonably pertinent to diagnosis or treatment.

· not going to lie because they're gonna be wanting to get reliable evidence

1. Simply requires that purpose of statement is to get diagnosis – need not be made to doctor

2. MUST be the same person who's condition is being described 

EXAMPLES

1. “I was feeling fine before the accident” can count if for the purpose of diagnosis 

CEC § 1253. Generally the same except: CA med diagnosis exception applies only to: 

1. a statement made by a victim who is a minor at the time of the proceedings, 

2. provided the statement was made when the victim was under the age of 12, AND

3. describes any act, or attempted act, of child abuse or neglect.

· Typically don't have a lot of objective evidence as to state of mind yet many legal issues hinge on this question, only way to prove through a statement of person in question, so necessity is important reason for these exceptions. 

Rule 803(5). Recorded recollection. (same in CA)

1. A memorandum or record 

2. concerning a matter witness once had knowledge about but now insufficient to testify

3. shown to've been made or adopted by witness when matter fresh and to reflect it correctly

4. If admitted, may be read into evidence but NOT entered as exhibit unless offered by adverse p

· about keeping the impact the same as live testimony 

· Can refresh witness memory without resorting to 803(5)

1. Must lay requisite foundation 

2. NOT simultaneous, just a matter of showing fresh in memory – circumstantial determination 

3. If written by someone else and adopted must be verified by witness and for writer to testify 

Rule 612. Writing Used to Refresh Memory

1. If a writing is used to refresh memory for the purpose of testifying while or before testifying

2. Adverse party is entitled to have writing produced, to inspect it, cross the witness on it, and  introduce, in evidence, portions which relate to the testimony IF: 

3. the court in its discretion determines it is necessary in the interests of justice

4. IF Claim: writing contains matters not related to testimony 

5. THEN: court examines in camera, excise unrelated portions, and order delivered remainder 

6. Any portion withheld over objections preserve for appeal. If not produced on order court do as justice requires, except in criminal when prosecution not compliant order to strike or mistrial

CEC § 771.  The same as 612 except: 

1. such writing must be produced at the hearing at the request of an adverse party and, 

2. unless the writing is produced, testimony of the witness concerning such shall be stricken.

3. EXCUSED (and not stricken) if 

1. not in the possession or control of the witness or the party who produced

2. not reasonably procurable by such party through the use of the court's process or other available means.

4. If produced may enter relevant sections into evidence (like 612) 

Rule 803(6). Records of regularly conducted activity.  

1. FORM: Report, record, data compilation or memo in any form.

1. Must show that it's a “record” or “report.”

2. Oral statements not included under “any form”

2. TIMING: Made at or near the time of the act or event

3. AUTHOR: a person with knowledge (by or from info transmitted by) of the event, etc. 

4. CONTENT: of acts, events, conditions, opinions or diagnoses

· CA's exception the same except NO opinions or diagnoses (must be observations not opinions)

· CA will admit simple opinions or diagnosis but NO complicated ones – meaning unclear

5. TYPE: Kept in the course of a regularly conducted business activity 

1. Must show it was the regular practice of the business to make the record or report

6. AUTHORIZATION: Testimony of the custodian of records or other qualified witness OR Rule 902(11), Rule 902(12) (certain types of documents that are self-authenticating)

7. UNLESS the source of info, method or circumstances of prep. indicate untrustworthiness. 

1. Burden on opposing party to show untrustworthiness

2. In CA burden on party offering to show untrustworthiness

8. “Business” includes business, institution, association, profession, occupation, and calling of every kind, whether or  not conducted for profit. 

· Covers w/in hearsay (w/in, etc) as long as all are under a business obligation to be accurate 

· Need not all be employed by hospital. Must simply be working on single business endeavor

1. Must be reasonably pertinent to business endeavor/not privileged information 

1. These are questions of preliminary fact 104(a) can use any info but priv. to determine 

Rule 803(8). Public records and reports. 

1. Records (etc. like 803(6)) of public offices or agencies, setting forth 

1. the activities of the office or agency, or 

1. i.e. personnel files (incl. police dept. personnel files)

2. matters observed pursuant to duty imposed by law where there was a duty to report, OR

1. EXCLUDING: (in criminal cases) matters observed by law enforcement personnel

2. Cannot use 803(6) if can't use under 803(8)

3. Exclusion does not apply to ∆s they can use it

1. Gov't could feasibly enter the rest via 106 but Const'n precludes

3. factual findings resulting from an investigation made pursuant to authority granted by law

1. (in civil actions and proceedings and against the Gov. in crim. cases) 

1. Same as above as to criminal case exclusion (3 prongs)

2. i.e. an investigation of a downed plane 

4.  UNLESS the sources of information or other circumstances indicate untrustworthiness

CEC § 1280.  Record by Public Employee.

1. IF all of the following applies: 

1. Writing was made by and within the scope of duty of a public employee, AND

2. Writing was made at or near the time of the act, condition, or event, AND

3. Sources of info, method and time of preparation indicate trustworthiness

2. Evidence of a writing made as a record of an act, condition, or event is admissible to prove the act, condition, or event

· Can make the argument exceptions unnecessary because absence is no statement so no hearsay

Rule 803(7). Absence of entry in records. 

1. Evidence that a matter is not included in the records consistent with requirements of 803(6)

2. Is admissible to prove the nonoccurrence or nonexistence of the matter

3. IF: it was of a kind of which a record was regularly made and preserved

4. UNLESS: sources of info or circumstances indicate untrustworthiness.

· CA burden of proof on party offering

Rule 803(10). Absence of public record or entry. 

1. FORM:

1. a certification in accordance with rule 902 (self-authentication), OR

2. testimony, that diligent search failed to disclose the record, etc., or entry 

2. Is admissible to prove the absence of a record, etc., in any form, OR 

3. the nonoccurrence/existence of which a record was regularly made/preserved by public office

CEC § 1284 Absence of Public Record – 

1. Diligent search and failure to find 

2. by official custodian of records in public office 

3. admissible to prove absence of record in that office. 

REPUTATION and HEARSAY 

Rule 803(19). Reputation concerning personal or family history. 

1. Among members of a person's family 

2. by blood, adoption, or marriage, or among a person's associates, or in the community, 

3. concerning a person's birth, adoption, marriage, divorce, death, legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar fact of personal or family history.

Rule 803(20). Reputation concerning boundaries or general history. 

1. Reputation in a community, arising before the controversy, as to boundaries of or customs affecting lands in the community, and reputation as to events of general history important to the community or State or nation in which located.

Rule 803(21). Reputation as to character. 

1. Reputation of a person's character among associates or in the community.

UNAVAILABILITY

1. 804, 807 must be unavailable to testify as a witness 

Rule 804(a). Unavailability 

INCLUDES: 

1. Exemption: Privileged from testifying concerning subject matter (“use immunity”)

2. Refusal: Person is refusing to testify despite an order of the court (CA doesn't have )

3. Claim of lack of memory: Testifies to a lack of memory of subject matter (i.e. read into record)

1. CA doesn't have  but could construe as infirmity in CA

4. Inability: D.EPM.I

1. Death 

2. Then existing physical or mental illness

3. Infirmity

5. Proponent unable to get attendance or testimony by process or reasonable means (subpoena)

· NOT unavailable if exemption due to procurement or wrongdoing of the proponent of a statement w/intent to prevent attend/testify (BOTH Fed and CA identical)

CEC § 240.  Unavailability 

1. 1, 4, 5 above, AND

2. Disqualified from testifying to the matter

1. i.e. refuses to take oath or affirmation 

3. Reasonable diligence but unable to procure his or her attendance by the court's process.

1. NOT “reasonable means” like Fed. Only obligates court's process (no need to call cell)

Rule 804(6). Forfeiture by wrongdoing. 

A party forfeits its right to object to statement offered against it when it engaged or acquiesced in wrongdoing intended to and did get rid of the declarant as a witness. 

C.E.C. § 1350. Forfeiture by wrongdoing. (differs) 

1. Requires wrongdoing made the d. unavailable by death, homicide or kidnapping of declarant

1. Just bribing someone wouldn't qualify under the CA rule

2. Statement must be in tape recording or written statement made by law enforcement officials.

1. Must be a much more formal type of statement

· Party offering has the burden and the burden is a preponderance of the evidence. 

Rule 804(1). Former testimony. 

1. Witness is unavailable

2. Testimony from another hearing or deposition is admissible (as transcript or testimony of W2)

1. NOT grand jury: ∆ can't cross and π often doesn't have same motive (a la S.Ct.)

2. deposition testimony in the same case, long as the deponent is unavailable, is admissible

1. CA doesn't cover deposition testimony given in the case being tried BUT for civil there is CA Civ. Pro. rule: it's admissible if deponent unavail. or lives over 150 mi. from court 

3. IF the party or, (in civil action only) predecessor in interest against whom testimony is offered

4.  had opportunity AND 

5. similar motive to develop by direct, cross, or redirect examination

1. Were present/party in first case and had opportunity to examine the witness

· CONSIDER: was on same side, burden of proof in 1st trial was lower

· I.E. if one is ∆ at both criminal and civil trial on same incident then YES 

2. Predecessor in interest & similar motive

1. Jx. Split: some construe two phrases as different: privity-like relationship required – a legal connection beyond contractual – matter of privity must be the interest in question

2. Bar requires privity

3. Consider what theory of defense is used in each trial to get clues

CEC § 1291 The same except for either initial party or successor in interest: 

1. May simply be a person who offered it on his own behalf on the former occasion

1. This is the only way a successor in interest gets in

Rule 804(2). Dying Declaration. 

1. Witness is unavailable

2. WHEN: In a prosecution for homicide OR a civil action or proceeding

3. CONTENT: concerning cause or circumstances of declarant's believed impending death

1. TIMING: anytime as long as declarant reasonably believed death was imminent 

2. belief is a preliminary fact often based on what decl. said (look at words of decl.)

4. SPEAKER: made by declarant while believing his death to be imminent

· “I'm done for. See to it ∆ pays.” will count as indicating belief in imminent death

CEC § 1242 Dying declaration. 

1. NOT limited to civil/homicide cases, merely: 

2. Made by a dying person 

3. respecting cause and circumstances of death 

4. Adds upon his personal knowledge

Rule 804(3). Statement against interest. 

1. Witness is unavailable

2. CONTENT: at the time of its making was contrary to the declarant's interests, i.e.:

1. contrary to pecuniary or proprietary interest, or

1. This doesn't mean social or spiritual interests (not priest declaring “I've lost faith”)

2. tended to subject declarant to civil or criminal liability, or 

1. Suicide not considered criminal liability (according to one sample question about priest)

3. tended to render invalid a claim by the declarant against another, 

3. Such that a reasonable person in d's position wouldn't have said unless believed it to be true

4. Statement tending to expose decarant to criminal liability and offered to exculpate NOT admissible UNLESS corroborating circumstances clearly indicate trustworthiness

· Distinguish: here not party admission 801(d)(2), admission against the interests of declarant

1. Consider context. Against interests as reasonable person in d's position at time would judge them

CEC § 1230.  Statement against interest.

1. CA Adds: 

1. or risks his becoming an object of hate, ridicule, or social disgrace in his community, 

2. that a reasonable man in his position wouldn't have said it unless he believed it to be true

Rule 807. Residual Exception (Catch-all)

1. Not specifically covered by 803 or 804 but equal circumstantial guarantees of trustworthiness

2. Not excluded by the hearsay, if the court determines that statement is:

1. Offered as evidence of a material fact, AND

2. More probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts, AND

3. the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence. 

3. HOWEVER, may NOT be admitted UNLESS: 

1. proponent makes known to adversary with sufficient advance notice to prepare to meet it

2. notice of proponent's intention to offer the statement and the particulars of it

3. including the name and address of the declarant

· Rarely works but is there to try to use

· Judged largely on trustworthiness (as parsed out in class) 

· In CA there is no exception 

CEC § 1228.  Residual 

1. A court has discretion to determine a statement of complaining witness is NOT inadmissible hearsay, if:

1. SPEAKER: under age 12, AND

2. REPORTED: contents included in written report of law enforcement or welfare department, AND

1. Memorialized in a trustworthy fashion by a law enforcement official.

3. CONTENTS: describes the minor child as a victim of sexual abuse, AND

4. TIMING: Made prior to the ∆'s confession. Caution if evidence of personal bias or prejudice, AND

5. NO circumstances, such as significant inconsistencies, would render the statement unreliable, AND

6. Minor child is found to be unavailable or refuses to testify.

7. If the prosecution intends to offer pursuant to this section, it shall serve written notice at least 10 days prior to the hearing or trial at which the prosecution intends to offer the statement

8. If offered during trial, determination shall be made out of the presence of the jury. If the statement is found to be admissible pursuant to this §, admitted only to determine admissibility of ∆'s confession.

· Applies only where defendant has made a confession. 

CONSTITUTIONAL LIMITS: 

Confrontation Clause:

All criminal prosecutions the ∆ shall have the right to be confronted with the witnesses against him. 

1. Applies only in a criminal case

2. Only where the hearsay is offered against the defendant

1. Not where offered by defendant – no separate right for prosecution 

TEST

1. Can it be called testimonial by nature? If so inadmissible unless it can be shown that:

2. as in: its admission against ∆ will violate the confrontation clause UNLESS:

1. the declarant is unavailable AND

2. the defendant had a prior opportunity to cross-examine the declarant 

OR

3. The prosecution actually produces the declarant at trial and he can be cross-examined there

· If it's not testimonial then its subject to regular rules. 

· Police interrogating a witness not to build the case but to deal with an on-going emergency that's not a testimonial statement so not subject to Const'n Problem????

1. Non-testimonial: Dealing with an ongoing emergency. Shooting and the shooting is not in custody and we're at the scene. i.e. a dying man shouts “you did it!” at shooter and cop overhears. 

DUE PROCESS

Chambers v. Miss. - ∆ called other guy to stand who had confessed to crime. Repudiates on stand. ∆ wants to enter confession to impeach but rules do not permit. S.Ct. says this violated 5th Amend. D.P. 

1. To Work: has got to be very convincing exculpatory evidence such that there's a high likelihood we're excluding exculpatory evidence. Here someone else confessed to the murder repeatedly. 

2. You need corroborating evidence

3. Looking for the key that'll open the door for the defendant nothing weak

CHARACTER EVIDENCE

Character evidence: a general statement, conveying a moral or ethical judgement about that person.

· Think character evidence anytime see evidence being offered to prove somebody's conduct

· What constitutes character should be judged by average juror not psych. professional

1. The admissibility depends on what character evidence is offered to prove. 

2. Three possibilities:

1. To prove character. (rare) Only where character is a fact in issue. 

1. Never in Criminal, 

2. Sometimes in civil: virtually no limits on admissibility in a civil case where it's at issue.

2. To prove the conduct. The conduct of the person the character evidence is about. 

1. To prove conduct is often inadmissible.

3. To impeach a witness. 

Rule 404. Character Evidence Not Admissible To Prove Conduct (CEC § 1101 is the same)

1. Character evidence (or of a trait) NOT admissible to prove action in conformity w/that character on a particular occasion, EXCEPT:

1. Evidence of character of accused is admissible: 

1. IN a criminal case, 

2. IF a pertinent trait 

3. WHEN offered by an accused, or by the prosecution to rebut 

OR

4. IN a criminal case 

5. IF a pertinent trait of victim is offered by accused 

6. WHEN offered by the prosecutor to show the same trait in the accused 

· This is the same in CA: CEC § 1102 – except rule says π and ∆ can only use reputation/opinion

· CA constitution permits “all relevant evidence in a criminal case” and so conduct comes in constitutionally – door being closed till opened by ∆ remains in tact, however 

2. Character of alleged victim. 

1. In a criminal case, and subject to the limitations imposed by Rule 412

2. evidence of a pertinent trait is admissible IF

3. offered by an accused, or by the prosecution to rebut the same

OR 

4. in a homicide case

5. ∆ presents evidence/claim that victim was the first aggressor

6. prosecution can offer evidence that the victim was peaceful to rebut 

1. Nothing like this in CA rules (but const'n let's it in)

7. Evidence of the same trait of character of the accused offered by the prosecution is admissible – door is opened only a crack just to show that the ∆ has the same trait that the victim says the ∆ has

· This is the same in CA: CEC § 1103 – except not limited to reputation/opinion can use any

· Rules: ∆ can open door with rep./op./spec. conduct, π can rebut with all as well – but Const'n kicks down this door and π can use any relevant evidence no need to wait on ∆

3. Character of witness is admissible 

1. As provided in rules 607, 608, and 609.

2. (b) Evidence of other crimes, wrongs, or acts: NOT admissible to prove the character of a person to show action in conformity therewith. 

· Not limited to Criminal Cases also in Civil Cases

1. HOWEVER, may be admissible for other purposes

2. Subject to 403 balancing

3. Such as: (MOIPPKIASD) proof of motive, opportunity, intent, preparation, plan, identity, knowledge, or absence of mistake or accident, common plan or scheme, Doctr. of Chances

1. Common plan or scheme: series of crimes are interconnected pieces of a larger picture – (like stole car Mon. for bank robbery Fri.) NOT a crime spree

2. Identity (and others at time) needs:

1. Uniqueness and 

2. Similarity (when such a unique way of doing it and similar to other crime pulled)

1. cannot be too remote in time

3. Doctrine of chances revolves round cases where ∆ is there but has innocent explanation

1. NOT where ∆ claims he wasn't there (asks what are the chances this was innocent)

4. Plan can be seen as another way to prove character- i.e. molester does so again in same way and prosecution wants to bring in priors.

5. Prior charge fort which convicted gets in on 104(b) determination like:

1. Huddleston case - ∆ charged with receiving stolen goods and defense was didn't know they were stolen, so prosecution offers evidence that previously ∆ received other stolen goods from the same source. In first case said he didn't know they were stolen goods. S.Ct. says this is 104(b) fact SuffSuFi, court determined. 

1. Priors cannot be too remote in time

6. Look at what's in dispute, that tends to be the 404(b) fact. 

7. Question is: Can you make the connection without implicating character?

4. PROVIDED THAT upon request by accused in criminal case, prosecution provides reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial.

· i.e. Robbins v. Texas – ∆ charged with homicide murder of baby 17 mo. daughter. Found with bruises. ∆ said must have been caused when I tried to give her CPR. Trial court admitted on four prior occasions w/in 6 mo.s preceding ∆ was babysitting child suffered physical injuries. 

CEC § 1104.  Character trait for care or skill. 

1. Evidence of a trait of a person's character with respect to care or skill is inadmissible 

2. to prove the quality of his conduct on a specified occasion.

3. Except as provided in Sections 1102 and 1103.

· CEC same as FED basically: inadmissible to prove conduct. 

· Character evidence NOT admissible to prove conduct in a civil case

· ONLY ONE exception: sexual assault or child molestation

· 412 is a special exception to 404 as to victim's character evidence in sexual offense cases

· Memory is not a character trait. 

Michelson v. U.S.

Guy on trial for bribery. He says he's got good character. He calls four witnesses up to say that they've known him for some time and that he has good character. On cross prosecutor gets up and asks “had you heard that defendant had been arrested for this?” etc. This is fine: π can cross once ∆ opens door.

(if admissible under 404 then look to 405 for further limitations) 

Rule 405. Methods of Proving Character

1. Must be  pertinent trait

2. Reputation or opinion. Where admissible, proof may be made by testimony as to these.

1. On direct can only use these.

2. On cross: can inquire into relevant specific instances of conduct

1. gov't can ask about anything but must go to pertinent trait of character with opened door

2. prosecutor must have a good faith belief that what he's asking about is true

3. On re-direct you can counterpoint but only within limits (limits of direct????)

4. If π calls witnesses to rebut specifics roles reverse 

3. Specific instances of conduct.

1. Cases where character or a trait of character of a person is an essential element 

2. proof may also be made of specific instances of that person's conduct.

1. must be a pertinent trait probative of conduct

2. court retains authority to forbid from asking about specific instances on cross: Rule 403

Hearsay Exceptions: 

Rule 803(19). Reputation concerning personal or family history. 

Rule 803(20). Reputation concerning boundaries or general history. 

Rule 803(21). Reputation as to character. 

Rule 413. Evidence of Similar Crimes in Sexual Assault Cases 

1. Evidence of prior offenses admissible in:

1. Criminal case 

2. where ∆ is accused of an offense of sexual assault

3. there is evidence of ∆'s commission of other offenses of sexual assault

4. may be considered for its bearing on any matter to which it is relevant.

2. Government shall disclose evidence to ∆: 

1. statements of witnesses or summary of the substance of any testimony t

2. 15 days before the scheduled date of trial or at later time the court may allow for good cause

3. Rule not construed to limit the admission or consideration of evidence under any other rule

4. Crime under Federal law or the law of a State that involved – description omitted 

Rule 414. Evidence of Similar Crimes in Child Molestation Cases – same as above but for molestation

· We can hear evidence of other acts for which never convicted or charged. Because it simply says “another offense” need not be a conviction. 

· BUT, these are about specific offenses NOT reputation 

· Might not get in prior uncharged conduct IF directed at other than victim in this case

The one exception to the General Ban on Character Evidence to prove conduct in Civil Cases

Rule 415. Evidence of Similar Acts in Civil Cases Concerning Sexual Assault or Child Molestation

1. 413, 414 are applicable in civil cases predicated on ∆'s alleged commission of that kind of act

2. Same notice elements as 413, 414

3. Same as 413 – not to be construed, etc. 

Special Exception

Rule 412. Relevance of Victim's Sexual Past/Predisposition in Sex Offense Cases

1. Evidence generally inadmissible as to:

1. victim engaged in other sexual behavior

2. victim's sexual predisposition.

EXCEPT

2. In a criminal case, evidence of victim's past sexual behavior admissible if:

1. offered to prove that someone else was the source physical evidence;

2. behavior W/the accused offered by the accused to prove consent or by the prosecution; and

3. where exclusion would violate constitutional rights of ∆

1. i.e. Olden v. Kentucky – woman raped, asked to be dropped off at home of Russell, guy she was dating. Reports to Russell she was raped. ∆ wants to ask about Russell saying this relationship was motive to claim rape. Judge doesn't permit (Russell is black, victim is white). S.Ct. says violates confrontation clause. 

3. In a civil case, if:

1. it is otherwise admissible under these rules AND 

2. probative value substantially outweighs: 

1. the danger of harm to victim OR 

2. of unfair prejudice to any party.  

3. Reputation (of victim) admissible ONLY IF been placed in controversy by the victim

4. Procedure: party offering MUST: 

1. Motion at least 14 days before trial or otherwise with good cause

2. Service and notification to all parties

3. Determination made in camera/parties can attend/remains confidential

CEC § 1103. (with respect to sexual offenses)

1. Reputation/specific instances NOT admissible by ∆ in order to prove consent

1. NOT applicable to evidence of the complaining witness' sexual conduct w/∆

2. Manner of dress

1. In any prosecution 

2. manner in which the victim was dressed at the time of the commission of offense

3. NOT admissible when offered by either party 

4. on the issue of consent 

3. If the prosecutor or complaining witness opens the door to the complaining witness' sexual conduct, ∆ may cross and offer relevant evidence limited to rebuttal

4. Nothing construed to make inadmissible evidence offered to attack credibility

· CA Const'n does not block this one 

CEC § 1106. Rape shield

1. In a civil action evidence of victim's conduct inadmissible to prove consent or absence of injury

1. Unless injury claimed is loss of consortium

2. If π introduces evidence ∆ can rebut

3. Nothing construed to make inadmissible evidence offered to attack credibility

HABIT

Habit – specific repeated conduct in a specific situation

NOT Character – general statement that conveys a moral judgement 

Rule 406. Habit; Routine Practice

1. Evidence of the habit of a person or of the routine practice of an organization, 

2. whether corroborated or not AND regardless of the presence of eyewitnesses 

3. Relevant to prove conduct on a particular occasion was in conformity with the habit or routine

· No defined number. Use common sense. If can count on one hand not going to be habit.

· “He's a good” is not habit even if stated from experience with person 

CEC § 1105.  The same as Fed. (but no #2)

Despite relevance, the following are inadmissible for policy reasons as to how evidence laws will affect real world behavior.

Rule 407. Evidence of Subsequent Remedial Measures

1. Not admissible to prove: 

1. negligence, culpable conduct, OR

2. manufacturing defect (SL), design defect (balance), warning defect (balance)

1. CA doesn't extend to strict liability products liability 

2. NOT EXCLUDED when offered for another purpose, such as: 

3. proving ownership, control, or feasibility of precautionary measures, if controverted, or impeachment

1. If ∆ claims there is nothing we could have done to avoid the problem then it's only fair to say to the jury that ∆ did try something later, π should have the right to rebut

2. i.e. Toyer case where hospital changed procedure but doctor said it would have been bad for patient to have done otherwise at the time (why then the later change?)

· Saying “what I did was safe” is more like “I wasn't negligent” than “noting is safer”

· Rule only excludes evidence of repair occurring after the event

· i.e. After redesign someone hurt by initial defect – here, redesign admissible. 

Rule 408. Compromise and Offers to Compromise

1. Evidence of: 

1. furnishing, offering or promising to furnish, or

2. accepting, offering or promising to accept, a deal to give up a claim

OR

3. conduct or statements made in negotiations regarding the claim (more broad than 409)

EXCEPT 

1. in a criminal case AND

2. negotiations related to a claim by a public office/agency that was regulating, investigating, or enforcing authority

4. Is not admissible by any party 

5. when offered to prove liability for a claim, invalidity for it, amount disputed in it, or to impeach through a prior inconsistent statement 

6. At the time of the statement must have: 

1. a claim – either brought or threatened AND

2. a claim that's disputed as to validity or amount 

1. saying “I can't afford that” is not disputing it – must be “I don't owe that”

· typically this rule is applicable only where a claim has been asserted or at least threatened

· other deals, i.e. my fault but let's make a deal to bypass insurance – not covered by this rule 

2. The following, however, is permitted: 

1. evidence offered for another purpose, i.e.: 

1. proving a witness's bias or prejudice

1. Mary Carter agreements: I'll testify favorably for you if you settle/split the winnings

2. negating a contention of undue delay or

3. proving an effort to obstruct a criminal investigation or prosecution

· If lawsuit is about enforcing the settlement, compromise etc. then this rule is not applicable 

Rule 409. Payment of Medical and Similar Expenses

1. Furnishing/offering/promising to pay medical or similar expenses because of an injury

2. NOT admissible to prove liability for the injury

1. Any other statement you make is admissible 

2. Statement need not be made by a party to be covered by rule 

3. Policy: just write the check, don't say anything else about it (unlike 408)

· If party is asking for something back in exchange then it falls under 408

CEC § 1160.  Benevolence.

1. In a civil action. 

2. The part of statements, writings, or gestures expressing sympathy or a general benevolence 

3. Shall be inadmissible as evidence of an admission of liability, if

1. Relating to pain, suffering, or death of a person involved in an accident AND

2. Made to that person or to the family of that person 

4. A statement of fault, however, part of or in addition to such a statement is admissible 

DEFINITIONS:

1. "Accident" – not the result of willful action by a party.

2. "Benevolent gestures" conveying compassion or commiseration from humane impulses

3. "Family" spouse, blood, step, half, adopt, in-laws

Rule 410. Inadmissibility of Pleas, Plea Discussions, and Related Statements

1. NOT admissible in civil or criminal, against ∆ who made the plea or was in discussions

1. a plea of guilty which was later withdrawn;

2. a plea of nolo contendere;

3. any statement made in the course of any proceedings regarding either of the foregoing pleas; 

OR

4. Any statement made in the course of plea discussions with an attorney not resulting in plea or resulting in plea withdrawn

2. HOWEVER, these are admissible 

1. where another statement made in the course of the same plea or plea discussions has been introduced AND

2. The statement in fairness ought to be introduced, OR 

3. In a criminal proceeding for perjury or false statement if the statement was made by the defendant under oath, on the record and in the presence of counsel

· ∆ can waive 410 rights (even if waives as part of a plea later withdrawn waiver remains in tact)

· No CEC rule equivalent to 410 but CA courts have recognized a similar rule in case law 

Rule 803(22). Judgment of previous conviction. 

1. Evidence of a final judgment, entered after trial or plea of guilty (not nolo contendere)

2. For a felony (death or imprisonment 1yr) 

3. admissible to prove any essential fact 

4. but NOT including:

1. offered by Gov., in a criminal prosecution, for purposes other than impeachment, judgments against persons other than the accused. 

· The pendency of an appeal may be shown but does not affect admissibility.

Rule 411. Liability Insurance

1. Evidence that a person was or was not insured against liability is not admissible

2. On the issue whether the person acted negligently or otherwise wrongfully. 

3. DOES NOT APPLY when offered for another purpose, such as proof of agency, ownership, or control, or bias or prejudice of a witness.

RULES OF INTERROGATION

Rule 611. Mode and Order of Interrogation and Presentation (most notable and noted)

1. The court has reasonable control and order over interrogation of witnesses to: 

1. Make interrogation and presentation effective to ascertain truth, AND

2. Avoid needless consumption of time, AND

3. Protect witnesses from harassment or undue embarrassment.

· This is the way to control evidence presented and the way it's presented, can be broadly applied

1. Keeps out stuff like (these are objections to be raised or found): 

1. Argumentative (not asking question so much as making argument to jury) “You expect us to believe that?”

2. Compound question: asking a lot of things so unclear what W1 is answering

3. Asked and answered (might let it go to avoid wasting time or otherwise)

4. Misleading: assumes facts not in evidence – assuming things denied, thus misleading

· Court has a lot of discretion under this part often may let things go in the interests of time

2. Scope of cross – limited to: 

1. subject matter of direct, AND

2. credibility 

3. Court has discretion to permit inquiry into additional matters as if on direct 

· Much more narrow in its application 

3. Leading questions: a question that suggests the answer (yes or no ques. are not nec. leading)

4. NOT to be used in direct (or cross if adverse/hostile witness)

1. EXCEPT as necessary to develop witness' testimony. 

2. Ordinarily leading permitted on cross

5. Leading questions permitted for: (1) a hostile witness, (2) an adverse party, or (3) a witness identified with an adverse party

1. W/Hostile witness need leave of court 

1. UNLESS: it's an adverse party – or some other obviously adverse witness

IMPEACHMENT

Three step checklist for impeachment evidence:

1. Ask: is the evidence being offered to impeach extrinsic (any source other than 2, incl. W1)

OR

2. evidence coming out of the witness we're trying to impeach while testifying at this trial 

3. If extrinsic: is it admissible under this method of impeachment? 

4. Are there any foundation requirements for this method of impeachment?

Rule 607. Who May Impeach (CEC § 785 identical)

1. Credibility can be attacked by any party, including the party calling the witness.

· Repeal of “voucher rule” where vouch for anyone you put on the stand 

· Hogan case – π calls witness who, in the past, testified against ∆ but had subsequently revoked testimony and sided with ∆. π knows W1 will defend ∆ but calls him to enter past statement for impeachment purposes (when really wanting the hearsay purpose). NO CAN DO:

· Must be genuinely surprised by what W1 says, can't be testifying to what you expected 

CEC § 780. Proof of impeachment.  

1. Any matter that has any tendency in reason to prove/disprove truthfulness may be considered:

1. Demeanor while testifying

2. Character of his testimony

3. Extent of his capacity to perceive, recollect, or communicate any matter he testifies about

4. Degree of opportunity to perceive

5. Character for honesty or veracity or their opposites

6. Existence/nonexistence of a bias, interest, or other motive

7. Prior consistent testimony at the hearing

8. Prior inconsistent statement (with any part of his testimony at the hearing)

9. Existence or nonexistence of any fact testified to by him

10. Attitude toward the action in which he testifies or toward the giving of testimony

11. Admission of untruthfulness

Rule refresh – 801(d)(1)(a): a prior inconsistent statement of a witness testifying at trial now that was given under oath is not hearsay

Motion in limine: motion prior to witness testifying to stop testimony for particular reason

Common Law Rule (nothing in the rules): “extrinsic evidence is inadmissible to contradict a witness on a collateral matter” (like you were at the bank for a deposit not a withdrawal, weren't you)

Rule 608. CREDIBILITY: Evidence of Character and Conduct of Witness

1. For credibility purposes Opinion and Reputation evidence of character ARE admissible with these limits:

1. The evidence can only refer to character as to truthfulness or untruthfulness

2. Evidence of truthful character is admissible only AFTER the witness' character with regards to truthfulness has been attacked

· Policy: Can assume most people are truthful so no need to take time to prove this unless questioned

2. Specific instances of conduct to prove truthfulness NOT to be proved by extrinsic evidence

1. Other than conviction of crime as in rule 609

3. HOWEVER, evidence of spec. inst. MAY be inquired into on cross (not so in CA)

1. IF probative of truthfulness or untruthfulness, AND

2. Concerning:

1. witness' character for truthfulness or un-, OR 

2. another witness' character for truthfulness or un- when witness had testified to it

1. Refers to a character witness 

· Policy: it is now worthwhile to take time for extrinsic of spec. inst. because get 2 for 1: show witness is truthful AND show W2 doesn't know what he's talking about

4. Giving testimony does not waive 5th Amend. right against self-incrimination 

Rule 609. Impeachment by Evidence of Conviction of Crime

· No limits on extrinsic evidence for 609

1. For the purpose of attacking the credibility of a witness

1. If the accused then only IF probative value outweighs its prejudicial effect

1. Burden of proof on prosecution as a preliminary matter

2. If other than the accused then subject to 403 balancing 

1. burden on objecting party, must raise objection

· The older the conviction, the less it's probative value 

2. Conviction of a for a felony (death or 1 year plus) admissible 

1. For a witness other than an accused

· Luce case: ∆ wanted pretrial ruling on motion-to-exclude his 609 priors. Didn't get it. Didn't testify. Claimed violation of right to testify. S.Ct. said nope, had to take the stand and take his chances if he wanted to have standing to challenge.

2. Admissible regardless of punishment

1. IF it readily can be determined that elements of the crime required proof or admission of: 

1. an act of dishonesty OR 

2. false statement by the witness.

3. No 403 balancing here! – of convicted of this kind of crime we know it's probative 

· Applies to crime of lying “false statement” i.e. lying on driver's license application

3. TIMING: NOT Admissible if more that 10 years have elapsed since conviction or release (whichever is later) 

1. UNLESS probative substantially outweighs prejudice (but then offering party must give written notice)

2. NOT Admissible if received pardon, annulment, certif. of rehab. and no subsequent felony

3. OR was subject of pardon, annul., certif. based on a finding of innocence

4. Juvenile adjudications generally inadmissible. 

1. Court may allow it in if 

1. conviction of the offense would be admissible to attack the credibility of an adult AND 

2. the court feels admission is necessary for fair determination of the  guilt or innocence

5. Pendency of appeal is admissible but does not render evidence of conviction inadmissible. 

· Arrest is not a conviction under 609 is only evidence of convictions. 

Rule (refresh) 803(22). Judgment of previous conviction. 

Rule (refresh) 803(21). Reputation as to character. 

2. Reputation of a person's character among associates or in the community.

CEC § 787.  Specific Instances for Credibility 

1. For credibility, evidence of spec. inst. is inadmissible 

2. Subject to Section 788

· Unlike Fed. where evidence can come in on cross

CEC § 788.  Prior Convictions for Credibility

1. For the purpose credibility, a felony conviction admissible by record or testimony, UNLESS:

2. Pardon based on his innocence

3. A cert. of rehabilitation and pardon.

4. Accusatory pleading has been dismissed 

5. Equivalent of one of the above under laws of another jurisdiction 

· No provision in CEC for lying crimes

· Const. all relevant gets – need not be a felony accordingly, only relevance and 352 balancing

· Relevant if it's conduct involving moral turpitude – gotta be an act of lying, violence, theft, extreme recklessness or sexual misconduct (from class notes) – misdemeanor/felony both

1. Crimes involving mere negligent or involuntary acts are not crimes of moral turpitude. 

Cal. Const. Art. I § 28 – Right to Truth in Evidence 

1. Relevant evidence shall not be excluded in any criminal proceeding, EXCEPT: 

1. Privilege

2. Hearsay

3. 352 (403 type balancing)

4. 782 (past sexual conduct), or

5. 1103 (character inadmissible to prove conduct)

Cal. Const. Art. I § 28 – Any prior felony conviction shall subsequently be used without limitation. 

Rule 610. Religious Beliefs or Opinions

1. Beliefs or opinions of a witness on matters of religion NOT admissible for credibility

1. Are admissible for bias and other reasons

CEC § 789.  (the same as above)

1. Religious belief or lack thereof NOT admissible for

2. to attack or support the credibility of a witness.

US v. Able (gang affiliation) – ∆ charged with bank robbery. Prosecution calls, as a witness an alleged accomplice who testifies against the ∆. ∆ calls another witness who says prosecution's guy had told him we was gonna lie to get ∆. Prosecution puts their witness back saying we're all members of a gang requiring its members to lie cheat and steal to protect each other. Common law rule allows this to prove bias. Rules don't say anything clear. Court hold that: Whatever rules didn't change remains good law.

RULE: extrinsic evidence is admissible to prove bias

· Why more on easy on bias? Courts think that it's particularly probative.

Rule 613. Prior Statements of Witnesses

1. In examining a witness concerning a prior statement don't need to show contents of prior statement (no matter its initial form), BUT 

1. must show it to opposing counsel on request

2. Extrinsic evidence of prior inconsistent statement of witness NOT admissible UNLESS

1. the witness is afforded an opportunity to explain or deny the same AND 

1. Could be you ask while on the stand, could be you present while witness still in the courtroom and available 

2. the opposite party is afforded an opportunity to interrogate the witness thereon, OR 

3. the interests of justice otherwise require. 

3. This does NOT apply to admissions of a party opponent as defined in hearsay exceptions

· CANNOT be on a collateral matter – otherwise improper impeachment 

· Contradiction goes to collateral if the fact we're contradicting is not material to issues in the case and says nothing more about credibility

EXAMPLES

1. i.e. I can't remember what he was wearing. Isn't it true that you told a police officer right after robbery that you remembered. - This is NOT inconsistent – BUT:

1. if statement about what he was wearing was made just prior to taking the stand it is inconsistent – not plausible that witness forgot in that time

ASK:

1. Is it extrinsic? 

2. What is the technique for impeachment? (i.e. bias, bias comes in more readily) 

3. What are the foundational elements? 

Rule. 806. Credibility of a Hearsay Declarant (exception to 613(b))

1. Hearsay declarant's credibility subject to the same rules as he would be if testifying in court

2. No requirement that he be given opportunity to explain or deny

3. If party against whom hearsay was offered calls declarant, can address as though on cross

CEC § 770. is the equivalent of 613(b) – in CA prior inconsistent statement admissible for all purposes even if it's not under oath 

Compare 1235 with 801(a) – CEC makes all prior statement admissible over a hearsay objection don't need to show that they were under oath 

Owens Case – attempted murder. Victim interviewed in hospital. Once didn't know who did it. Next time claimed it was ∆. At trial couldn't remember who did it but remembered that he had said ∆ did it. Court said he WAS subject to cross and, therefore, this was properly admitted. 

Rule 701. Opinion Testimony by Lay Witnesses

1. If not an expert then opinion limited to those: 

1. rationally based on the perception of the witness, AND

1. Must be a logical connection between what you perceived and the opinion you drew

2. Must be a sufficient perception to draw the conclusion you drew 

2. helpful to understanding of the witness' testimony OR the determination of a fact in issue, AND 

3. NOT based on scientific, technical, or other specialized knowledge within scope of 702

1. Opinion testimony must be based on the witness's perceptions.

2. it gives the jury more than the jury could get for just testimony limited to explanation 

· i.e. whole is greater than the sum of the parts where just perception (like how fast was defendant driving) isn't gonna make things very clear without a lay opinion 

1. A few types that satisfy: 

1. how fast automobile is driving 

2. inebriation

3. emotion

4. as to value of her own property 

Rule 702. Testimony by Experts 

· qualifying a witness is a preliminary fact 104(a) 

· party offering has burden of proving by PerPondEv. 

1. IF expert testimony will be helpful (assist)

1. must tell us something we couldn't figure out for ourselves 

2. a witness qualified as an expert by knowledge, skill, experience, training, or education

1. don't need fancy degrees, could be a plumber with no formal ed. but years of experience 

3. MAY testify thereto in the form of an opinion or otherwise, IF (must satisfy all three)

1. the testimony is based upon sufficient facts or data

1. If he didn't consider eye-witness testimony or something 

2. the testimony is the product of reliable principles and methodology, AND

1. i.e. failure to test at all 

2. i.e. animal testing irrelevant to human response

3. the witness has applied the principles and methods in a reliable way to the facts of the case.

1. standard required by this rule is “reliability” not perfection – mistake must be material to matter, non-material mistakes are okay

· Must ensure area of expertise/qualification matches area of testimony sought

· generalists without specific knowledge – usually court finds admissible and lets cross ferret out the lack of particular expertise

· Astrology – not relevant 

· Cannot tell us about credibility “she's not telling the truth” that is a jury determination 

· CAN testify that a condition makes it difficult to differentiate fantasy and reality 

· Translators must qualify as experts 

EXPERT QUALIFICATION 

Daubert v. Merrill Dow Pharmaceuticals 

1. Judge to serve as gatekeeper to determine evidence is "relevant" and "reliable" 

2. Includes a preliminary determination: 

1. is expert to testify to scientific knowledge that would assist the jury 

2. assessment whether reasoning/methodology underlying is scientifically valid AND

3. whether that reasoning or methodology properly can be applied to the facts in issue

Daubert criteria 

Four criteria for determining its reliability (balancing, not resting solely on acceptance): 

1. Reasonable level of acceptance: Level of Acceptance in scientific community 

2. Subject to retesting: Is this opinion evidence the product of testing (an earmark of good science)

3. Published: Have the results been subject to peer-review and publication 

4. Low error rate: Is the evidence subject to a known error rate? 

Kumo Tire case – scientific expert testimony has to be reliable and based on science, same true of any expert testimony whether science or not. 

Kelly/Frye test: 

1. for testimony based on the novel scientific techniques

2. allows courts to exclude based on controversial scientific techniques

3. RULE: evidence is inadmissible when the scientific principles upon which the procedure is based are not "sufficiently established to have gained general acceptance (this is the key to this test) in the particular field in which it belongs."

4. LIMITS: only applies to that limited class of expert testimony which is based, in whole or part, on a technique, process, or theory which is new to science and, even more so, the law.

- still the law in CA but limited in application

Rule 703. Bases of Opinion Testimony by Experts

1. The facts an expert bases testimony on may be those perceived by or made known to the expert at or before the hearing. IF: 

1. of a type reasonably relied upon by experts in the particular field in forming opinions 

1. these need not be admissible in order for the opinion or inference to be admitted

2. Inadmissible facts or data forming the bases NOT admissible UNLESS probative value in assisting jury to evaluate expert's opinion outweighs prejudicial effect

3. Expert may be required to disclose the underlying facts or data on cross (Rule 705.)

The facts or data in the particular case upon which an expert bases an opinion or inference may be 

(three bases)

1. PK: those perceived by or 

2. Evidence Admitted (described in hypothetical question) made known to the expert at or before the hearing

3. Other evidence (like lab reports) typically relied on by such experts (need not be admissible)

· Issue: does hypothetical accurately describe what witnesses have said or does it mischaracterize

· “assume the following facts” but you MUST accurately describe what's in evidence

Rule 704. Opinion on Ultimate Issue (added after attempted assassination of Reagan)

1. Opinion or inference otherwise admissible is not objectionable because it's on an ultimate issue 

2. BUT:

1. In a criminal case

2. No expert witness testifying on mental state or condition of ∆ may state an opinion or inference as to whether the defendant did or did not have the mental state that is an element of the crime or of a defense

· experts cannot give that final opinion (∆ did or did not have the requisite mental state) but they can give opinions that walk right up to that point as long as they don't cross the line

· Can't say “he had intent to...” but could: “typical drug dealer with this quantity would intend...”

Opinion with No Foundation: If other party does not object then the testimony just goes forward. 

· Almost never happens, though, because of anticipation by offering party – lots of qualification testimony to lay foundation 

· After foundation, CAN turn to judge and say “I offer ___ as an expert witness” get an okay

Rule 705. Disclosure of Facts or Data Underlying Expert Opinion

1. Expert MAY testify in opinion or inference and give reasons 

2. Need NOT first testify to the underlying facts or data

1. UNLESS the court requires otherwise

1. i.e. if it would be unfair to make ∆ attorney set out a cross blindly

3. MAY be required to disclose the underlying facts or data on cross

Rule 803(18). Learned treatises. 

1. To the extent 

1. called to the attention of an expert witness upon cross-examination or 

2. relied upon by the expert witness in direct examination, 

2. statements contained in published treatises, periodicals, or pamphlets 

1. on a subject of history, medicine, or other science or art, 

3. established as a reliable authority by the testimony or admission of the witness or 

4. established by other expert testimony or by judicial notice.

5. If admitted, the statements may be read into evidence but may not be received as exhibits.

Rule 706. (all we need to know) – courts have the power to appoint experts. Rare but it can be done. 

1. where it happens, happens because the court feels it needs a neutral expert to advise it

PRIVILEGES

Rule 501: The privilege of a person shall be governed by the principles of common law 

· (basically, we, the members of congress, punt) 

Eerie doctrine: in Fed. diversity cases, state privilege law applies. 

Privileges: Operate to protect confidential communication w/in protected relationships. Confidential = people outside relationship wouldn’t hear (not in crowded room where many would hear)

What is protected: 

1. Confidential communications 

1. Communications intended to be privileged

1. Intent judged by objective standard – would a reasonable person in client's position expect this conversation to be privileged – i.e. confidential

2. Wiretap, eavesdrop, etc. irrelevant to overcome privilege unless client knew

2. If client has no way to secure privacy. i.e. jail won't let him see lawyer without guard present then can assume the client did not intend to waive this privilege

2. W/in particular relationships: 

1. i.e., attorney client, spouses, doctor-patient, members of the clergy 

· Privilege applies during discovery – typically rules of evidence don't apply to discovery (can discover hearsay, etc. privilege is exception)

· Attorney can assert privilege on behalf of client 

Attorney-client:

Communication w/in this box going in any direction (doesn't matter who speaks) among any of these:

1. Intended to be confidential 

1. Attorney as agent:

1. Press conference: presumed client had intent/gave permission to disclose publicly 

2. Speaking for client will be an authorized party admissions for reasons of hearsay

2. To facilitate the rendering of legal services 

1. Preliminary interviews protected, even if attorney doesn't end up taking the case

2. Attorney need not be licensed, as long as client believes he is covered, he's covered 

3. Social context is not protected

· Box comprised of (people in the scope of privileges): Attorney, Attorney Representative (secretary, etc.), client, client representative

· Does NOT say that every part of the communication has to be pertinent. 

· Communication itself is what's privileged not the fact of meeting but, there might be a situation where the mere fact that communication took place says something and is privileged.

· Purpose must be legal and not non-legal business (for priv. and work prdct.)

1. Whether or not privileged is 104(a) preliminary fact – but judge can't consider privileged info in making determination so judge peaks, if some reasonable basis then reads on, if not stops

2. Once the client has voluntarily disclosed the communication it is waived forever. 

3. Vince Foster Case: Att-Cli. Privilege survives the death of the client 

· Sometimes ethical obligations extend beyond privilege 

For Client Rep: Question is why are they there: are they there to facilitate professional services or because they didn't want to hang out in the car.

Proposed rule 503. EXCEPTIONS – not enacted but accurately describes the common law. 

1. Where communication was made for purpose of furthering a crime or fraud

2. By two or more parties making a claim through deceased client

3. Communications relevant to situations in which client claimed lawyer breached her duties or client claims lawyer breached her duties (like failing to pay fees)

4. As to a communication relevant to an issue concerning an attested document to which the lawyer is an attesting witness

1. typically this gets used in a will contest where the attorney is one of the attesting witnesses. 

5. Communications between two or more joint clients when offered in an action betwee those joint clients 

6. CA EXCEPTION the so-called “Dangerous Client” exception:

1. attorney reasonably believes 

2. disclosure of client communication is necessary to prevent a crime 

3. that would result in death or substantial bodily harm. 

· distinguished from crime fraud exception – services not sought to further the commission of the crime (under Fed would still be privileged, under CA not) 

· A duty like Tarasoff

Upjohn v. US case: 

Held that attorney-client privilege protects communications made between company lawyers and non-management employees. Old rule only communications from the so-called “control group” at a corporation. Upjohn says no, that should not be the standard. Unfortunately, Supreme court did not give a new standard. (Also) Work production may apply to tax summonses.

Basic RULE: If not speaking for the company, not privileged. Is the employee acting on behalf of the client-corporation (speaking for the company) or is the employee simply acting as a witness? 

Work Product Doctrine: Work produce is protected UNLESS justice requires otherwise (not absolute)

1.  Scope: Covers the things an attorney does in preparing her case. NOT privileged because not communications with the client. BUT work-product doctrine might protect them, nonetheless.

2. i.e. Interviewing witnesses (notes, not might be covered)

3. EXCEPTION: material other side could create for itself/get on its own by doing work itself

· Typically courts distinguish product reflecting attorney's own thoughts and ideas from work product describing evidence – i.e. notes about witness interviews v. memo written

Patient/(psycho)therapist, social worker Privilege

1. Communication intended to be kept confidential AND 

2. made to facilitate the rendering of professional psychological services. Sounds a lot like the attorney client privilege. Judged like the attorney client privilege as well.  

· (Both Fed and CA)

· Exceptions are same as doctor patient privilege 

· Anyone licensed to engage in psychotherapy fits in

· EXCEPTION IN CA: Tarassoff: reasonably believes patient is a danger to himself or others. 

Doctor-Patient Privilege (ONLY CA)

1. Patient has privilege 

2. to withhold disclosure of confidentially conveyed information

1. information: all that a physician learns not just what comes out of your mouth

2. Must be intended by client to be confidential

1. presence of another there to help render professional services don't lose privilege 

2. Nurses, EMTs can be considered Doctor's representatives 

3. if purpose was to obtain medical diagnosis or treatment and 

4. info was reasonably pertinent to diagnosis or treatment 

· This is broader (than atty. or psycho): confidential information - broader than communication

· Info conveyed to testify as expert witness is not intended confidential, it's for open court 

· Patient explains to doctor that he has the bullet wound and adds “by the way, I got it from robbing the bank” it's not reasonably pertinent to med. diagnosis or treatment, so not privileged 

EXCEPTIONS (no privilege where:)

1. π puts physical or mental condition in issue – i.e. personally injury action 

2. professional services sought to aid in crime or fraud, to escape capture after a crime or tort 

3. breach of duty by a doctor or therapist is alleged (like malpractice suits)

4. ADDITIONAL EXCEPTION in CA: 

1. No privilege in a criminal case OR 

2. For info where statutory duty to report, i.e. gunshot wounds and communicable diseases 

Spousal Confidential Communication privilege 

1. Any confidential communication between spouses that takes place while married

1. Timing consideration: married when said. Apply this privilege even after a divorce

2. Both spouses hold this privilege – one can stop the other from testifying

1. One can waive his side (by telling) but it wouldn't destroy the other's

3. Must be CONFIDENTIAL: 

1. none if other present, i.e. at a party, for the kids, though Open question. 

4. Must be a LEGALLY VALID marriage 

· Both civil and criminal cases

EXCPETIONS: (spousal privilege is against the rest of the world but not each other)

1. NONE in any situation where they are suing each other 

2. NOR in a criminal case where one is charged with a crime against the other or their children 

Spousal testimonial privilege 

1. Witness spouse MAY refuse to testify as to anything against her spouse 

· CA civil and criminal cases

· Fed just criminal cases 

· Applies so long as they are married at the time the witness is called to testify (at trial) 

Policy: uphold communication between spouses – to not worry something said might become admissible in court at some future time. 

Privileges in CA  ALONE:

1. Counselor and victim of sexual assault for domestic violence 

2. Penitential communications – between a penitent and a member of the clergy 

3. CA grants immunity for contempt of court to reporters who refuse to disclose their sources 

4. No parent child  privilege in CA.

RULE: Can combine privileges, i.e. spousal and psycho (talking w/therapist while wife present)
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