I. INTRODUCTION

1. What are “Foreign Relations?” 


a. Treaties, war, trade, diplomacy, multinational orgs 

2. Sources of International Law: 


a. Mostly constitutional law, large parts international law and federal law/federal 
court decisions, very small part international human rights law



1. Customary International Law: 




a. practice becomes generally consistent eventually ripening into 



international law; AND




b. nations feel a sense of obligation to begin following the custom 



(e.g. to stop acting in a particular manner)





1. sense of obligation is called opinio juris




c. in theory, customary international law is the most powerful 



because its binding on all nations, as opposed to just some nations





1. Exception: persistent objector






a. a country which objects to a rule before it ripens 





into international law and continues to object to the 





rule, is not subject to the rule







1. this is difficult to do and rarely occurs


2. Treaties:




a. treaties are not binding, even upon signatories, until the country 



has ratified the treaty domestically and entered it into force





1. bilateral: treaties takes effect when both countries ratify 




2. Multilateral: text of the treaty usually specifies when its 




ratified (ratified or takes effect?)






a. date for ratification or a number of countries 





required to ratify is often set forth in the treaty




b. countries are only bound by treaties when they ratify



3. Court decisions




a. not technically international law, but they are used to interpret 



international law and become reasonably authoritative





1. highly influential, though not usually referred to as 




precedent




b. ICJ decisions only binding on nations party to the dispute

3. Foreign Relations Issues


a. Competing Views:



1. Inherent in US sovereignty: by being a nation, the Const. inherently 


creates a gov’t that has the same rights and duties of other nations



2. Delegated by the states: Const. is a delegation of authority from the 


states and the fed. gov’t only has the foreign relations power the states 


clearly delegated to it in the Const.


b. Federalism: international law is binding on the federal government and not the 
states, and states often contravene international law and the federal 
government is responsible (ex: executions)


c. Authority of the President and Congress: Generally President is more powerful 
than Congress in the field of foreign relations, but the issue is up for debate


d. Justiciability of FRL questions: Courts have a pretty small role to play 


e. Applicability of the Constitution abroad


f. International law as a constraint on: Government and Private parties

4. Constitution’s Historical Antecedents 


a. Authority for U.S. Government



1. 1607 -1776: Individual British colonies




a. 1607: Jamestown: no US government at this time, but there is a 



colonial charter that governs each colony





1. the charters were essential contracts or corporate charters



2. 1776: Declaration of Independence



3. 1776-1781: No legal authority for the government b/c not enough states 


would sign the Articles of Confederation




a. governemnt was still acting as the United States 




b. the only sign of authoiryt is that states consented by sending 



representatives to the convention 



4. 1781-1789: Articles of Confederation Period




a. States retained sovereignty




b. Congress needed 9 states’ approval to act





1. easy for the states to veto the federal government 




c. Each state got one vote, but they could send many 




representatives





1. States would vote against each other for the sake of it




d. No executive authority




e. Lack of credible diplomatic representation




f. Treaty compliance unenforceable





1. States wouldn’t honor debts 





2. Congress could not enforce trade agreements 




g. No federal courts, exception for Prize cases



5. 1789 -The Constitution

5. The Constitution 


a. Constitutional Precursors: Powers of the Monarch



1. As defined by Blackstone’s Commentaries: positive attributes of the 


monarch (Blackstone liked monarchy)




a. Vested with “supreme executive power”; Sole power to send & 



receive ambassadors; Makes treaties and alliances with foreign 



states; Sole prerogative of making war and peace; Issues letters or 



marque and reprisal; representative of his people to other nations





1. Marque: grants private parties commission to seize 




warships and vessels





2. Reprisal: during peacetime, British citizens wronged by 




another government so private citizens would go and seize 




something to cover the damages for the wrong


b. Best understood as an effort to balance the AOC and Monarchy systems



1. Monarchy weakness: authoritarian, you want checks



2. AOC: not enough power


c. Fundamental Structure of U.S. Government



1. 3 Branches: Checks and Balances




a. Article 1: Legislative




b. Article 2: Executive




c. Article 3: Judicial




d. Under the Branches are the States: Federalism 


d.  Constitutional Provisions




( One Scholar’s Observation: The Constitution is an invitation to 



struggle for the privilege of directing American foreign policy


1. Article I: Congress’ foreign affairs powers




a.  Article 1, Section 8





1. Naturalization: How you become a citizen( some 




naturalization is the textual source for immigration 





authority





2. Regulate Foreign Commerce





3. Define and Punish Clause: Define and Punish Offenses 




Against the Law of Nations, Piracies and Felonies on the 




High Seas 





4. Declare War, Letters of Marque and Privateering





5. Captures Clause: Rules concerning Captures on Land 




Waters 





6. Raise and support Armies






a. congress enacts the rules governing the Army and 




Navy: how much $$, how big they are






b. In practice, the rules governing them have had 





broad implications and may stretch further than 





actual members





7. Necessary and Proper clause




b. Congress’ war powers show that the Framer’s envisioned a more 


limited role for the Executive as Commander in Chief 



2. Article II: President’s foreign affairs powers




a. Receive and send ambassadors





1. This might mean nothing more than an announcement to 




the world that when you come to the United States you are 




received by the White House and not Congress (pre-Const. 




Congress would receive)




b. Commander in Chief




c. Make Treaties: 





1. subject to advice and consent of Senate, 2/3 must pass





2. Senate does NOT ratify treaties, the President ratifies the 



treaty AFTER he receives the Senate’s advice and consent






a. the president can decide not to ratify it but there 





must be 2/3 Senate to ratify 





3. President negotiates ( presents to Senate who approves 




under 2/3 ( President ratifies




d. Vesting Clause: Executive Power vested in the President of the 



United States 





1. Historic argument: at the time of founding the executive 




power was understood as equal to what the monarch 




enjoyed






a. favors the vesting clause as FRL authority





2. FRL power not mentioned elsewhere in the constitution 




find their source here 



3. Article III: Courts role in foreign affairs 




a. USSC has jurisdiction extends to: 





1. treaties: federal law, thus federal question jx





2. Ministers and Consuls: foreign affairs related






a. Fear that foreign ministers would be targets of 





crime in the United States, thus Framer’s wanted 





federal courts to be deciding these questions and 





uniformity of the laws as applied to ministers and 





consuls





3. Admiralty and maritime



4. Article VI: Status of Treaties and the Law of Nations




a. Treaties and Statutes made under the Constitution are the 



Supreme Law of the Land




b. Customary Law of Nations: not explicitly mentioned 





1. Scholars and courts have not yet settled on where 




customary international law fits under the constitution






a. Some scholars argue that since its not mentioned, 





it is essentially federal common law 







1. this is weird b/c federal common law at 






the time of founding was made up by federal 





courts and was eliminated by Erie, and is 






now argued by these scholars that federal 






common law is the law of nations



5. Amendment X: The powers not delegated to the United States by the 


Constitution, nor prohibited by it to the states, are reserved to the states 


respectively, or to the people.




a. This is a question mark in the foreign affairs realm




b. One view: if we can find something in foreign affairs that the 



Const. doesn’t leave to the federal government, then maybe these 



residual powers are left to the states


e.  FRL issues that aren’t included in the Constitution 



1. neutrality – Const. says congress gets to declare war, but who decides 


that we ARENT going to war



2. Receive Ambassadors: does this mean President just says hi, or does he 


decide who is the official government of a nation if it is in dispute



3. Foreign Policy:




a. Monroe Doctrine: proclaims that the rest of the world was to 



stay out of the united states – but who had the authority to do this?

6. The Neutrality Controversy


a. Chronology



1. 1776 U.S. declares independence



2. 1778: U.S. & France conclude 2 treaties: Treaty of Alliance and Treaty 


of Amity and Commerce




a. US was very weak and couldn’t defeat Britain alone, and began 



looking for allies 




b. treaties intended to secure reciprocity 



3. 1781 French fleet/army key to Yorktown victory




a. this is probably the only reason we are independent is that the 



French fleet drove off the British and forced their surrender 



4. 1789 Constitution enters into force and the French revolution begins



5. 1793 France becomes more radical




a. French revolution becoming bloody and the Americans are 



becoming concerned about what is going on in France:




b. War declared v. Great Britain, Holland, Spain by the radical 



France (pseudo world war)




c. France expects us to help them b/c we signed two treaties with 



them and they came and helped us


b. The Neutrality Controversy



1. U.S./French treaty obligations:




a. French warships and prizes to use American ports




b. Deny use of American ports to France’s enemies




c. Defend French possessions in Western hemisphere 



2. Washington’s Proclamation of Neutrality: all of these decisions violated 

the US treaties w/ France




a. Declares U.S. will be friendly and impartial





1. the word neutrality is not used




b. US decides it not in their best interest as a developing nation to 



involve themselves in the war with European nations




c. Citizens warned to avoid any acts violative of this impartiality





1. Citizens could not take sides in violation of the neutrality 



position of the U.S.




d. No U.S. protections for violators overseas: US was not going to 



help an American citizen who gets in trouble with a foreign nation 



for aiding in the conflict




e. U.S. to prosecute “law of nations” violators “within cognizance” 


(territorial jx) of U.S. Courts





1. Presumption that US could prosecution violations of 




international law by participating in the neutrality principle






a. Source of this authority was federal common law 





b/c there was no statutory authority for this



3. Pacifus/Helectivus debate




a. President can declare war: can he declare the opposite of war?





1. Executive criminalization of international law violation 






a. John Jay Grand Jury Charge handed down from 





the executive branch: John Jay says that people can 





be indicted for violations of international law even 





though that power to define offenses is left to 





Congress





2. Pacificus (Alexander Hamilton): federalist – believer in 




the power of the federal government






a. “Executive power” committed to President







1. Executive power includes foreign 







relations power and this is committed to the 






President subject to explicit const. 







limitations








Ex: President cant just make a treaty 







bc the senate has to consent to them 






b. General foreign affairs powers w/Executive







1. Senate consents to treaties







2. Courts interpret when actual case and 






controversy (justiciable)







3. But, the constitution doesn’t say who 






interprets absent a case or controversy: here, 





the French treaties needed interpretation 






immediately to know if we needed to be 






neutral or not






c. President’s duty to preserve peace







1. Because Congress hasn’t altered the 






ability to preserve peace by declaring war, 






the President has the continued ability to 






maintain peace/neutrality in wartime




b. Congress ( Helvidius (James Madison): anti federalist





1. Congress determines when country at war and not






a. duplicative roles of President and Congress 





doesn’t make sense 





2. Dangerous to have C-in-C decide war & peace: because 




Pres runs the military, he shouldn’t be guiding them also





3. Legislature has role in treaty process, and by default, 




they should have a role in the interpretation of treaties 






a. Congress can attach understanding or 






reservations of the treaties upon treaty approval 






b. Congress can pass laws in compliance w/ the 





treaty



4. The Final Word




a. President declares neutrality





1. there was never a serious challenge to Washington’s 




decision to keep the US out of the conflict in Europe





2. If the Pres says we aren’t going get into a war, that 




would win (Helivictus lost)




b. Presient interprets treaties absent a case or controversy





1. still not formally decided, but never overturned





2. if case or controversy: USSC






a. Jefferson asks for Supreme Court interpretation: 





Court politely declines to assume advisory role: no 





advisory opinions, only cases and controversies 







1. USSC says don’t ask us, use your 







constitutional authority to call on your heads 





of department 






b. most cases dismissed by the Court as non-






justiciable, leaving very little case law in the area




c. President decides which foreign governments to recognize





1. never seriously challenged






Ex: Washington decides to recognize Genet







a. “he shall receive ambassadors . . . .” is 






cited as the basis that President is more than 






just an acceptor, but he also gets to decide 






which ambassadors to receive 




d. Congress declares law of nations violations as federal crimes





1. mostly under define and punish clause power for 





international crimes and crimes on the high seas






a.  this is Congress power and the President cannot 





declare something to be criminal





Ex: Congress passes Neutrality Act






1. statutory criminalization of neutrality violations






2. authorizes use of military to compel foreign 





vessels violating neutrality to depart U.S. waters

7. Nature of Foreign Relations Authority


a. Constitutional Basis: 



1. Vesting Clause



2.  take care caluse: may include compliance w/ the law of nations



3. Text/Structure of the constitution makes President the “organ” of FR


b. Source of FR power: 3 theories 



(1) Expressly Delegated in Constitution




a. President only has those powers explicitly enumerated




b. US gov’t is one of explicitly enumerate powers





Ex parte Merryman: Lincoln authorizes suspension of the 




writ of habeas corpus where bridges were burned in 





Maryland to detain those hostile.  Holding: The constitution 



permits the suspension of the writ of habeas corpus by only 



by Congress b/c the US government is only a government 




of explicitly enumerated powers and that there are no 




emergency powers – there is nothing more than what is 




explicitly delegated.





Carter v. Carter Coal: New Deal legislation struck down 




using a narrow view of Congressional power, justified by 




the rationale that Congress is bound by what is explicitly 




delegated in the constitution



 (2) Inherent in national sovereignty and implicitly vested in federal 


government by the Constitution – domestic law basis




a. inherent powers are exist which make the United States equal to 



other countries sovereign power




Chinese Exclusion Case: Did Congress have the authority to pass a 


law that barred the re entry of Chinese nationals who left the 



United States, even though had been granted entry previously.  



Court says: inherent in the sovereignty of the US is the ability to 



include and exclude who you want in the country.  Here inherent 



powers are held to exist in order to make the United States equal to 


other countries who have the power to exclude/include



 (3) Inherent in national sovereignty and derived from external sources 


(Crown/international law) – not based in domestic law 




a. the Crown (Sutherland theory) 





1. Foreign relations powers passed from the Crown to the 




federal government when independence declared 






a. as a matter of legal history, this opinion is flawed 





b/c there was no federal government at the time



b. international law: by creating a nation we created a const. for a 



nation and it must vest the government with all th authority that 



comes along with being a nation 




c. this theory enjoys the greatest favor




Curtis Wright (same year and Court as Carter Coal): DOJ 




prosecutes individuals for selling arms to countries in violation of 



the president’s prohibition on arms sales. Holding: this is the 



foreign affairs powers of the US bc its embargos w/ other 




countries.  Even though these same actions do not have a domestic 



basis for the president to act, in the area of foreign affairs a much 



greater delegation is allowed.  States granted the federal 




government broad powers in the international realm, as opposed to 



the domestic realm.

SOURCES OF CONGRESSIONAL POWER

1. Article I:


a. lay and collect duties: idea that American federal government would be funded 
primarily by taxes on imports


b. provide for the common Defence


c. regulate Commerce with foreign Nations and Indian tribes



1. the Foreign Commerce power, by implication, is much broader than the 


domestic commerce power and is like the power to regulate with Indians




a. Circular argument: foreign commerce power is broad b/c its like 



Indian commerce power which is broad because its like the foreign 


commerce power



2. Court is unwilling to find the same degree of restraints on external 


commerce (foreign countries and Indian tribes) as they will on domestic 


commerce




a. Why:





1. States: federalism is a check on the domestic power of 




the federal government 





2. Individual rights: no individual has a vested right 
to 




trade w/ foreign nations which is so broad in character as to 



limit the power of Congress




Buttfield (1904): Congress passes a law saying all tea must be 



suitable for sale in the US.  Owner of tea has six months to get the 



tea, and if not its destroyed.  Person’s tea gets destroyed and they 



challenge the constitutionality of the act.  Government justifies the 



Act on the basis of the Commerce Clause.  Court upholds the 



action using the above justifications.



3. the constraints on Congress’ foreign commerce power are unclear




a. The implication is that the residual powers would be few and far 



between, if any




b. there are likely no individual rights constraints either




c. Lopez limits have not yet been applied to foreign relations





1. Channels of interstate commerce





2. Things/persons involved in interstate commerce





3. Activities having substantial effect on commerce


d. establish uniform Rule of Naturalization



1. source of authority for immigration




a. naturalization




b. commerce power: movement of people is commerce 





1. this theory has declined 




c. inherent sovereign authority





1. case law approach (Fong Yue Ting)

 

2. Power to exclude v. power to deport




a. exclude: constitution only applies within the borders and 
to 



citizens abroad, thus greater latitude exists in exclusion




b. deportation: constituion applis w/in the united states, thus less 



latitude 





Fong Yue Ting (1893): Congressional statute said that 




Chinese could be deported if they could not prove that they 




were here before 1892 even if they were here legally and 




working legally.  Most of the constitution refers to persons, 




thus the understanding is that by being lawfully present in 




the united states, aliens are entitled to the full constitutional 



protections.  The court holds this is a non-justiciable issue 




for courts to handle. 3 dissents.






1. brewer: the power is unchecked, and he doesn’t 





buy that there is an inherent sovereignty power that 





is so broad that it could overcome everything else







a. distinguishes from Chinese exclusion b/c 






under exclusion the constitution is not 






applied outside our territory, but once you 






get ashore the constitution applies to you







b. its one thing to keep out, but another to 






throw out once they are in






2. field: its one thing to say that you can exclude, 





but that doesn’t mean you can expel.  once people 





are here they are protected and the law has to 





recognize that






3. fuller: there has to be judicial oversight if these 





people are in the country – they must be able to sue



c. immigration (deportation) is a matter for the applicable 




branches, not the judiciary 





1. Some due process in the area today, people challenge 




immigration detentions via habeas corpus, so some judicial 




review is available


e. define and punish piracies and felonies on the high seas and Offences against 
the Law of Nations 



1. DP clause allows Congress to pass laws holding citizens accountable for 

conduct that US may be held accountable for abroad



United States v. Arjona (1887): Congress had criminalized 




counterfeiting foreign money within the United States, which 



would have the effect of weakening the currency and investments 



of the foreign country.  Government says that its constitutional b/c 



its legitimate under the Define and Punish Clause.  Holding: If the 



federal government is going to answer for the wrongdoing of our 



citizens abroad (i.e. the federal government is accountable to other 



countries and therefore must be able to suppress), the United States 


must have laws that also hold citizens accountable domestically for 


the same conduct.





Note: even though the Framers were genuinely concerned 




with our image abroad, the DP clause was included b/c 




Framer’s were concerned about the states inability to 




protect the US  






Ex: Under AOC, a French Ambassador was 






assaulted in Philadelphia



2. Congress’ power to DP conduct not explicitly criminalized by the law 


of nations




a. Law suggests that so long as the conduct is proscribed by 



international law, it may not have to actually constitute a crime per 


se under international law





Ex: you are tried for violation of a law of state, not 





international law, but the justification of the law of 





the state is international law



3. Does law of nations include post 1789 developments




Sosa case: USSC says alien tort claims act applies to the 




law of nations as defined in 1789



4. open question as to whether the define and punish clause 
encompasses 


treaty violations or whether they had to be defined previously by 



international law



5. Modern applications/issues




a. Treaties on hijacking and terrorism




b. UCMJ (uniform code of military justice) authorization for 



courts-martial





1. Court martial has jurisdiction over any offense that is a 




war crime




c. War Crimes Act of 1996





1. Specific set of war crimes that are made regular federal 




statutes




d. Military commissions: Arguably common law application of 



define and punish laws



6. Law of Nations: Two approaches:




a. Conduct has to be a crime under the law of nations




b. Conduct itself has to violate international law (arjona)



7. What about conduct that international law doesn’t deal with




Ex: piracy: under international law there is a two vessel 




requirement in international law, requiring pirates to go from their 



boat and attack another boat.  But if someone sneaks on the boat 



and then attacks while at sea, there is no piracy under international 



law, even though the same conduct as a boat to boat jump.  Can 



congress write their piracy statute broad enough to sweep up the 



second guy? Glazier says it would be the faithful reading of the 



understanding


f. make laws “necessary and proper”



1. Early cases interpreted very broadly (McCullough v. Maryland)



2. Tie to other authority required




Ex: Admiralty laws 



3. Source in Art. III grant of jurisdiction


g. War Powers (?)

2. treaty power: 


a. explicitly mentioned in the constitution but not clear whether this was a 
separate power or a procedural way treaties were made (2/3 consent of Senate)



1. judges and scholars generally believe it is a separate power

3. Appropriation 


a.  Congress controls federal budget 



1. Two part process: Authorization and Appropriation


b. Control of the purse can equal control:  U.N. reform, End of Vietnam War

4.  Congressional Processes 


a. Normal legislative process may not be conducive to FR management: 
Committee Hearings, Bill mark-up, Floor Debate, Amendments, House-Senate 
Conference

5. Other Congressional powers: Investigations, Resolutions, Impeachment, Hear speeches

SOURCES OF EXECUTIVE POWER IN FOREIGN RELATIONS

1. Constitutional Authority of the Executive


a. Article II grants the President power



a. short compared to Article 1, mostly deals with election criteria, not 


presidential duties



b. foreign affairs related powers: commander-in-chief, to make treaties, 


to send and receive ambassadors


b. The “Vesting Clause”: “The executive Power shall be vested in a President of 
the United States of America”



1. compare to Art. 1 vesting clause: all legislative powers herein granted 


shall be vested in Congress 




a. Congress has powers “herein vested” and then there is a long list 


in const. of things congress can do following, but in executive it 



just says “shall be vested” without any limitations, lending 




credence to the argument that the executive is not limited by 



enumerations in the constitution


c.  “Take Care Clause”: “he shall take Care that the Laws be faithfully executed”



1. One argument is that this is the executive version of the necessary and 


proper clause and thus it’s a source of authority



2. One argument is that it’s a limitation by asserting that Congress is the 


only one that gets to make the laws and the executive is bound

2. Theories of Executive FRL Authority


a. Delegated powers: only those expressed or implied in the Constitution and 
statutes



1. a number of USSC cases talk about the federal government being one of 

enumerated powers and it only has the powers given to it by the 



states/people via const.





a. problem: many issues arise that are not facially clear in the 



const.: are delegated powers adequate to explain the president’s 



FRL powers as intended by the Framers? 





Ex: neutrality controversy: who declares neutrality? – 




Washington kept us out of the war, but this isn’t facially 




clear from the const.


b. Historical practice: longstanding practice coupled with congressional 
acquiescence yields authority



1. if the executive acted a certain way in the past and Congress 



acquiesced, this can be used to justify current, similar behavior




a. not necessarily originalism, so we could look to Roosevelt, 



Truman, etc


c. Sole organ: role as spokesperson of the US may include related authority


1. meaning that the President is the spokesperson of foreign affairs



2. others say that sole organ power necessarily includes authority to define 

US foreign relations policy and messages 


d. Vesting clause: “executive power” includes foreign affairs power not granted 
Congress



1. vesting clause is intended to include those foreign relations powers not 


granted to Congress




a. the executive power is akin to what the monarch exercised 





criticism: Framers didn’t intend to create another monarch





response: this is why some executive FRL powers are 




carved out in the constitution to avoid problems inherent in 




the monarch 



2. why mention a few powers if they are all vested in the president?




a. Possible explanations:









1. Explains provisions to be shared with congress





2. C in C: addressing that president is personally CinC and 




that no general or admiral can assume that power





3. Under AOC, Congress received ambassadors so it could 




be intended for the external audience for other nations to 




understand that now you have to go to the white house 


e. Sovereignty powers: President exercises powers inherent in sovereignty not 
granted to Congress



1. Framer’s intended our nation to do what every other nation could do, 


they just didn’t enumerate all of these things 



2. Is the President’s action something that other nations can do and 


actually do?




a. if its something every other country can do it would be 




characteristic of sovereignty

f. Take care clause: law President executes is a source of executive authority



a. Laws the President executes: 




1. Const.: b/c supreme law of the land and Pres is sworn to uphold 



the const.




2. Federal laws pursuant to const.




3. International law: 





a. Conservatives: say president is not bound by customary 




international law





b. But international law can also be a source of authority 




under the take care clause which would grant the executive 




more power



b. must be able to trace the Presidential action to a const. provision or 


federal law that is in place at the time 

3. Presidential Actions in History


a. The Monroe Doctrine 



1. 1823 Presidential message to Congress: U.S. declares American nations 

“free and independent” and declares any act of European colonization 


unfriendly and dangerous to U.S. “peace and safety”



2. Presidential Authority for the above statement 




a. Sovereign: To the extent other nations issue broad policy 



statements and send signals to other countries on their FR policy




b. Sole Organ/Vesting Clause: fits well with these




c. Delegated Powers and Historic Practice: doesn’t fit with either: 



nothing delegated here and not consistent w/ historic practice in 



1823 (stretch argument: Washington in neutrality)




d. Take Care Clause: cant trace to any const. provision or statute


b. Theodore Roosevelt’s Autobiography



1. Executive power is not limited unless expressly stated:




a. Express limits in the Constitution 




b. Constraints imposed by Congress under its constitutional 



authority





1. Respect Congress’ express constitutional limits, not 




necessarily statutes passed by Congress 



2. Where does this authority come from?




a. Sole Organ: not using the terminology but it’s a possibility




b. Vesting Clause


c. William Howard Taft “Our Chief Magistrate and His Powers”:



1. President only has express and implied powers: Constitution, Statutory 


Grant by Congress



2. Opposite of Roosevelt, this is a strong statement of delegated powers: in 

the absence of the constitution or a grant by Congress, the President has no 

power to act


d. The Reagan Doctrine



1. President Denied legitimacy of communist states




a. called for “rollback” with U.S. support




b. incorporated moral critique of non-democracies




c. focus on human rights: weird coming from conservatives, but 



makes the Bush retraction on these issues worse



2. Source:




a. Historical practice: Monroe doctrine( President articulating an 



overall strategic vision of what the US will stand up for




b. Sovereign: other countries can articulate values




c. Vesting clause: classic executive authority argument




d. Sole organ: this works to




e. Take care clause: hard to argue b/c laws were broken in Nica. C



ontra crisis 




f. Delegated powers: not as strong as the other theories 


e. Bush National Security Strategy



1. Terrorism and “rogue nations” (North Korea) primary threat




a. Rouge nations defined by strategy: nations conducted 




themselves outside the law thus they were not subject to normal 



international law




b. Terrorism: not containable through traditional deterrence (e.g. 



cannot put economic sanctions on al Qaeda)




c. asserted right to “preemptive” action



2.  Sources




a. Delegated power: hard to find const. power




b. Historical practice: probably not going to work




c. Sole organ: yes




d. Vesting clause: yes, King George




e. Sovereignty: under an aggressive reading of sovereign powers, 



meaning if it was legal for other countries




f. Take care clause





1. pre emptive strikes not consistent w/ take care clause





2. exceeded what was allowed under international if the 




take care clause incorporates international law

4. Steel Seizure Case (1952 Korean War Era): Different theories on executive authority


a. Majority: Delegated Powers Theory



1. President’s power limited to express grants : acts of Congress; text of 


Constitution




a. C-in-C:  limited to theater of war



2. Take care clause limits executive authority by telling the president he 


has to faithfully follow the law made others  


b. Frankfurter Concurrence: history can be used to understand delegated powers



1. Historic practice may be a “gloss of authority”: the const. is ambiguous 


and we look to historic practice to help us interpret the meaning of 



ambiguous terms or unclear provisions



2. Here: congress has always been concerned about Americans rights to 


property, and congress always carefully authorized takings, so for pres to 


say he has power runs contrary to history in the united states.  




a. this is not a historic practice argument.  Hist. practice doesn’t 



apply here b/c Congress expressly limited seizure authority, so 



there is no historic practice of Congressional acquiescence. 



c. Jackson’s concurrence: 3 zones



1. Zone 1: President acts with Congress’ express or implied authority




a. President maxes out b/c he gets authority congress delegates 



plus all inherent executive authority whatever it may be



2. Zone 2/Zone of Twilight: President acts when Congress has not spoke



3. Zone 3: President acts contrary to express or implied will of Congress




a. President only has his const. authority, since Congress cannot 



strip this away





Ex: if congress passes a law saying he cant receive 





ambassadors its likely unconst. and he can still act


d. Justice Vinson’s dissent: Finds authority in “take care” clause



1. Laws: Treaty commitments, UNSCR Resolution, Congressional funding 

of “war”

RELATIONSHIP BETWEEN CONGRESS AND PRESIDENT 

1. Jackson’s 3 zones: 


a. President acts with Congress’ express or implied authority


b. President acts when Congress has not spoke


c. President acts contrary to express or implied will of Congress

2. Viewing Jackon’s 3 zones on a contiuum


Dames and Moore v. Reagan: Shah admitted to U.S. for cancer treatment and 
U.S. embassy captured by radicals two weeks later. Carter implemented economic 
sanctions under IEEPA and allowed suits to be brought in U.S. Court.. IEEPA lets 
President declare nat’l emergency and bar trade/eco sanction. Carter also allowed 
for pre-jmt attachment of claims. Carter also launched a resue effort b/c the 
Hostage Act allows the president to seek release of citizens imprisoned by foreign 
governments. Dames and Moore sued Iran for unpaid bills for business done 
under the Shah.  After, Regan negotiated Algiers accords, releasing hostages and 
pledging to unfreeze assets.  In the agreement, the US arranged to transfer Iranian 
assets to the federal reserve, terminate all suits pending, and set up an arbital 
claims tribunal who would arbitrate all the claims.  This was accomplished by 
Reagan through an executive order.  Dames and Moore challenged the executive 
order.  Court upholds the executive authority of the government



1. Unfreezing assets/nullifying attachments: Zone 1




a. IEEPA: plain language of the statute: uses the words assets, 



nullify, etc. Congress has delegated this authority to the President 



in the field of foreign relations, thus the court interprets the 




President’s power over assets broadly.



2. Suspending claims in U.S. courts: Between Zones 1 & 2




a. Removal of cases not explicitly in IEEPA or Hostage Act




b. Congress has never spoken against this in the statute




c. Historic practice: president ahs negotiated many executive 



agreements similar to this over time





1. compare to steel seizure which is more between zones 2 




and 3 b/c Congress has spoken on seizure just in different 




contexts






a. Historic practice as gloss on authority: in steel 





seizure this worked against the president, but here it 




helps the president b/c there is evidence of broad 





acquiescence 



Hypotheticals: the Court did not discuss the const. authority for:




1. Economic sanctions: 





a. Congress specifically authorized action via IEEPA:





b. Congress likely had power under foreign commerce 




clause b/c this is as strong as the Indian commerce power 




which is stronger than domestic commerce power




2. Rescue attempt





a. Power of most sovereign governments and something the 



US has done historically 





b. Government acting to protect the interest and welfare of 




their citizens outside the country





c. Americans feel that we have a right to call on our 





government overseas





d. Sov. theory and vesting might explain how the US can in 



fact do this w/o specific textual support




3. Negotiated agreement





a. Controversial: Const. talks about treaties which don’t 




take effect until ratification, but most of our agreements w/ 




other countries are not treaties, but Executive agreements 




which the senate is not able to vote on

3. Legislative Vetos


a. Unconst. violations of bi-cameralism and presentment



1. both houses have to enact legislation, must be presented to the president 

who can veto, and then it goes back to Congress for override w/ 2/3



2. Only four exceptions to this rule, and they are expressly in the 



constitution


INS v. Chadha: Man is about to be deported.  The AG can decide under certain 
circumstances that aliens can stay (note: AG=executive branch), and the AG’s 
decision is subject to veto by the House only.  The constitutionality of the House 
being able to override an executive veto is challenged.  Even though there are 
around 200 legislative veto provisions on the books, why this case different:



1. Domestic v. Foreign: even though deportation is a foreign relations 


power, the individual is physically w/in the united states which invokes 


constitutional protection and the court might be viewing this as a domestic 

case and not a foreign relations case




a. FR cases tend to give government more power and court often 



takes short cuts



2. Individual rights: Court is cautious in applying const. to individuals 


within the United States 



3. Court is limiting Congress by prohibiting legis veto




a. Vesting arguments: Art 1 power “herein granted” indicates that 



Congressional power is supposed to be restrained and executive 



vesting clause intended to be broad



4. Political Question Doctrine: it is easier for the court to draw lines in 


Congressional power b/c there is express authority granted to congress.  


Given the vagueness of the commitment of power to the executive, the 


court has a harder time drawing lines. 

4. Congress in Foreign Relations: 


1. Burmese Freedom and Democracy Act (2003): bars trade, requires President to 
freeze assets


2. Comprehensive Peace in Sudan Act (2004): calls for sanctions/US to push for 
UN action


3. Iran and Syria Non-Proliferation Act: requires President to report on activity


4. Iran and Libya Sanctions Act of 1996: imposes specified sanctions  

5. What can the President do when a law is unconstitutional( what constitutes taking care that a law will be faithfully executed3? 


a. Veto: no const. problem, expressly permitted


b. signing statement: before signing a law, President attaches a statement saying 
what he agrees w/ and disagrees with



1. essentially a declaration of what the President will enforce (de facto line 

item veto)


c. sign and enforce the law


Ex: Jerusalam Embassy Act: Called for US Embassy move from Tel Aviv 
(recognized Capital) to Jerusalem (Israels proclaimed Capital) by 1999.  
Presidential Administration held bill to be unconstitutional b/c recognizing which 
city as capital has huge foreign relations implications and many people would be 
upset if we recognize Jerusalem as capital since the UN original agreement for 
Israel was supposed to be a joint jewish/palenstine nation and tel aviv allowed 
that.  Statue allows for a Presidential waiver saying that building the new 
embassy is not the in the bests interests of the US.  Even though the statute is on 
the books, the President renews the waiver every six months, thus it hasn’t posed 
a problem yet.  But this raises the issue of what the president can or should do 
where he believes a statute is unconst. 

ROLE OF THE JUDICIARY IN FOREIGN RELATIONS 

1. Constitutoinal Judicial Authority Article III

a. federal courts have power to decide cases or controversies::



1. Controversy: where the party is public:  a state, US or a foreign entity




a. Even though Art 3 grants power over controversies, in actuality 



the courts are less likely to resolve disputes of this kind because 



there isn’t always a particularized injury to private litigants




b. Case: dispute between private litigants





1. More likely to get an answer from the court b/c its 




individuals that are wronged


b. Disputes arising under the Constitution, federal laws, and treaties (federal Q jx)


c. Disputes of admiralty or maritime jurisdiction


d. Disputes affecting Ambassadors, public Ministers & Consuls


e. between U.S. and foreign States/citizens/subjects


f. between citizens of different states (diversity jx)

2. Article III FRL Provisions


a. Resolving disputes between states and between citizens of different states
b. Ambassadors, public ministers, consuls


c. Admiralty and maritime:



1. cases are going to arise outside the physical territory of a state



2. most of the law in these cases is international so no country is going to 


be able to apply its own law



3. more likely to involve dealings w/ foreign parties than a basic dispute in 

state court

3. History of the Judiciary


1. Federalist No. 80: Judicial authority extends to all cases “which involve the 
Peace”



a. Involve the peace: Meaning cases that had the potential to embroil the 


US in a dispute




1. if the dispute could be potentially hostile between the US and 



foreign parties, then the dispute could be heard in federal court



b. “Union” answerable to foreign nations



c. Denial of justice a just cause of war



c. Federal jurisdiction established for: cases involving foreign citizens and 


cases depending on treaties & law of nations


2. Judiciary Act of 1789: Statutory Grant of Judicial Authority



a. Established initial federal courts




1. Supreme Court (Chief Justice + 5 Associates)




2. 3 Circuits (2 S. Ct. Justices + District Judge)




3. 13 federal districts



b. Less than the full scope of jurisdiction available under Art. III




1. Congress has never given courts the full scope of jx available




Ex: under the Constitution there is not a requirement for complete 



diversity or an amount in controversy



c. provided for removal to federal courts 



d. Alien Tort Claims Act/Alien Tort Statute 



e. Established position of Attorney General 




1. represents U.S. before Supreme Court and provides legal advice 



to President and “heads of departments”


4. Judiciary in Foreign Affairs: Why Aren’t More Cases Decided?


a. Political questions



1. Categorical Approach: list is not exhaustive, but historically held as Pol 


Q and never overturned   




a. Whether a foreign nation is still a treaty party





1. As a practical matter president is most likely to make this 



decision




b. Which competing government U.S. should recognize





1. President via right to receive ambassadors




c. Status of a conflict between foreign nations





1. Dispute as to whether or not two countries are at war: 




political branches determine this




d. When a war has ended





1. Legal ramifications because for example military 





commissions only have jurisdiction during war time




e. National boundaries: questions regarding borders between US 



and other nations, or between two other nations 



2. Current Approach: Baker v. Carr Criteria




( not clear how this test is applied and unlike other balancing 



tests, it is not clear that each factor has to be applied and 




satisfied: they can use one or all



a. Constitutional text commits to a political branch




b. Lack of judicially discoverable/manageable standards for 



resolution




c. Requires an initial non-judicial policy determination





d. Would express lack of respect for other branches




e. Unusual need for adherence to a prior political decision




f. Potential embarrassment from “multifarious pronouncements” 



by different branches



3. Goldwater v. Carter (1979): President Carter decided to recognize PRC 

in 1979.  Announced termination of mutual defense treaty with Taiwan 


(treaty called for 1 year notice by either side if they wanted to terminate).  


8 Senators and 16 Congressmen sued to maintain treaty.  USSC granted 


cert and vacated the lower court jmts, but they didn’t issue a clear opinion 


on the issue, rather it’s a series of individual opinions styled as 



concurrences/dissents, but not an opinion of the court




a. Powell Concurrence: the case was not ripe because the Senators 



didn’t pass a law or resolution saying that the president could not 



abrogate the treaty





1. b/c the senate hasn’t reached a constitutional impasse 




resulting from trying to fix the problem and it failing





2. if a const. impasse was reached, the court could hear b/c 




abrogation of treaties is a legitimate const. question 






a. even though treaty abrogation isn’t addressed in 





the constitution, that hasn’t stopped the Court from 





resolving other ambiguous issues




b. Rehnquist Concurrence: 3 Justices





1. Basic question involves authority of President to conduct 



foreign relations





2. Constitution is silent as to Senate participation in 





abrogation





3. Should be controlled by “political standards”




c. Brennan dissent: Court has the authority to decide the antecedent 


question of which branch has been committed the constitutional 



authority to abrogate treaties





1. Court should conclude that President has authority to 




decide which nation to recognize and b/c the mutual 




defense treaty was based on the view that Taiwan was 




sovereign to the gov’t of China




d. Blackmun dissent: Court should grant cert to decide if:





1. plaintiffs have proper standing





2. issue is ripe for adjudication





3. President has power to terminate the MDT


b. Mootness/Ripeness



1. Premature: injury is too speculative



2. Ripe for adjudication: actual case amendable to judicial resolution



3. Moot: no actual issue left for the court to resolve




a. Exception: issue is capable of repetition yet evades judicial 



review (ex: abortion, usually by the time the case is heard the child 


is born)





1. Repetition: same injury must be suffered by the same 




individual






a. Not another person it has to the same person


c. Standing



1. Federal courts hear only actual cases




a. Must fall within Article 3 cases & controversies, and




b. Congress must have authorized jurisdiction



2. Article Three Standing Requirements:




a. suffered a concrete & particularized injury that is





1. serves as a vehicle for the courts to decline to hear a lot 




of foreign relations cases (e.g. a public official brings a 




case because he doesn’t like the decision of an apposite 




branch)




b. Causation: fairly traceable to defendant’s illegal conduct 




c. likely to be redressable via requested relief





 e.g. the judgment of the court has to actually redress the 




injury



3. Legislative Standing Requires: 




a. Individual injury from disparate treatment: the legislator who is 



filing the suit has been treated differently from all other similarly 



situated legislators 





Powell v. McCormack, 395 U.S. 486 (1969): legis is voted 




into Congress and Congress refused to seat him




b. votes are deprived of all validity: 





1. NOT where they lost, its where those that won the vote 




are somehow seeing the effect of their vote negated





Coleman v. Miller, 307 U.S. 433 (1939): state considers 




ratifying constitution, the Congress splits 20/20 and the 




governor casts the deciding vote and the state law doesn’t 




authorize this.  Thus the legislators successfully argued that 



their votes were deprived. 





Raines v. Byrd (1997): Challenge to “line item veto,” 




which allows the President to veto certain items in 





appropriations bills.  This allowed the President to cut 




costly pork barrel spending that Congressmen included to 




please constituents.  Some Congressmen challenge the line 




item veto act on the grounds that it dilutes their votes.  The 




Court says no standing, just because they lost the vote 




doesn’t mean that their vote was diluted. 



4. No standing where vote lost or failure to meet general “case or 



controversy” criteria




a. taxpayers lack standing for generalized harm





e.g. cannot object to the war in Iraq simply because you are 



a taxpayer




b. generally can’t sue for third party injuries 





1. often non Americans are affected by US foreign relations 



action (bombing injuries abroad)






a. b/c of 3rd party standing rules Americans cannto 





generally sue on these persons behalf

5. Deference to the Executive


a. common in foreign relations: opposite of SOP (common criticism)



1. None --------------------------------------( Absolute




a. Skidmore/Chevron falls in the middle 




b. Court more likely to defer to executive in FRL than in domestic 



law



c. absolute/full deference: political question (treaty party status, 



gov’t recognition, foreign conflict status, conflict end dates, 



national boundaries


b. Executive “entitled to substantial deference in foreign relations”



1. In this case, the deference was to a combination of the President and 


Congress, even though it is articulate as deference to the executive




a. This case would be distinguished where the executive did not 



have congressional support 



Mingtai Ins. Co. v. UPS (9th Cir. 1999): UPS loses package and only 


covers 100$ for lost goods. Mingtai insured computer chip shipment lost 


by UPS between Taiwan and the U.S. Shipment valued at $83K. UPS 


waybill limited liability to $100.  Warsaw Convention provided higher 


liability if shipment between two treaty parties. China and U.S. both treaty 

parties but not Taiwan.  China declared its ratification to include Taiwan 


(this is the argument advanced by Mingtais lawyers in this case) Court 


examines the history of President and Executive in recognizing Taiwan:




1. President severed formal relations with Taiwan, but kept 



commercial and cultural relations





a. DOS “Treaties in Force” lists Taiwan separately






1. lists Warsaw convention under China only, and 





not Taiwan: Court says that the treaty is not 






enforced w/ Taiwan b/c it would be listed under 





Taiwan and in addition there would not be a 






separate list of Taiwan treaties if the executive 





recognized Taiwan as part of China





b. Amici brief by U.S. said Taiwan not bound by China act, 



even when China says its ratifying on Taiwan behalf




2. Congress structured ties in Taiwan Relations Act





a. all US FRL provisions are still applicable to Taiwan





b. provided that treaties were to remain in force: treaties w/ 




Taiwan b/fore discontinuance of diplomatic relations 




remain in force


c. Deference to Administrative Agencies



1. Substantial body of federal law made by Executive (C.F.R.)




a. Courts uphold as “execution of law,” so long as:





1. Congress provide “intelligible principles” that the 




agencies can use






a. Cannot just says pollution regulations, rather 





rules on emissions of new cars to help health




b. Rules made via hearings or notice & comment




c. agencies may also adjudicate issues: Interpretations typically 



binding



2. Chevron deference: Applies to Executive agencies charged with 



executing specific federal statutes




a. Has Congress spoken to precise question?





1. look to the words used and the “spaces between those 




words”





2. Where there are ambiguities in Congress’ delegation to 




the agency, the deference is given to the agency decision on 



rules and regulations




b. Is the agency determination reasonable?





1. Reasonableness factors:






a. Must follow rules imposed by statute (if there are 





rules)






b. Must follow agency’s own regulations (if in 





place)







Ex. agency says they will have hearings and 






then they don’t – this wont get deference b/c 





agency hasn’t followed its own regulation






c. May not be capricious or arbitrary




c. Mead limits Chevron deference to agency acts w/ “force of law”





1. only Chevron deference where there is a formal decision 




making process specifically authorized by congress, thus a 




decision made during a hearing does not get Chevron 




deference






E.g. notice and comment rulemaking and formal 





adjudication  



3. Skidmore deference applies to less formal agency actions




Ex: policy statements and opinion letters




a. these decisions are given less deference than Chevron deference 



where formal decision making processes are undertaken 




b. weight given agency position depends on:





1. thoroughness evident in consideration





2. validity of reasoning





3. consistency with other pronouncements





4. factors giving it ‘power to persuade’ (well written, 




compelling argument) 



Gonzalez v. Reno (11TH Cir. 2000): Cuban boy lands in U.S. after boat 


capsize kills mom. Immigration law says “any alien” may apply to stay.  


Great uncle files asylum request on his behalf. Father in Cuba wants him 


returned. INS rules that parent’s wishes govern minor b/c minors cannot 


make their own decisions.  Govt seizes boy to return to Cuba.  Uncle filed 


challenge in federal court.  INS decision made during hearing process (not 

a formal agency policy).  Gonzales was decided when it was unclear 


whether hearing process was entitled to Chevron or Skidmore deference 


and the court applied Skidmore, after Mead Chevron deference was 


limited to the above

6. International Law in Judicial Decisions


a. Courts place “great weight” on the interpration of a treaty by executive of our 

federal government. 



1. where the executive writes an amici brief, courts give this strong 


deference




a. if amici is inconsistent with previous position taken by the 



president, more deference is given to an act of the president 


De Los Santos Mora v. N.Y. (2nd Cir. 2008): Vienna Convention on 


Consular Relations requires aliens be informed of right to consular 



notification when they are arrested.  But, U.S. courts routinely convict 


foreigners who are not informed of this right after arrest.  Recurring issue 


of whether any judicial relief is due to those arrested and that haven’t 


received the notification .  Here, the executive branch wrote an amici 


saying that the treaty is not self executing and that there was no individual 


right of action created absent implementation.


b. Vienna Convention Claims are usually held “proceduraly defaulted” for not 
being raised at trial 



1. Paraguay sued U.S. in ICJ over Breard case in 1998




a. executed by Virginia after S. Ct. denied stay while case was 



pending in the IJC




b. VA S. Ct. held claim procedurally defaulted b/c it wasn’t raised 



at trial



3. Germany sued U.S. in ICJ over LeGrands in 1999 




a. executed by Arizona despite provisional order issued by the ICJ 



while the case was pending




b. Az. S. Ct. held claim procedurally defaulted b/c not raised at 



trial




c. ICJ went on to rule provisional orders binding




d. Mexico sued U.S. in ICJ over 52 citizens in 2003. ICJ found 



U.S. in violation in Avena. President Bush “ordered” states to 



review cases. Texas court rejected his authority. S. Ct agreed in 



Medellin

7. International Sources to Interpret Domestic Law


a. Foreign legal materials: International court cases, Foreign court cases, Treaties 
and conventions (ones that we aren’t a  party to, because these MUST be 
considered), NGO arbitration, UN Documents, Foreign laws, statutes, Customary 
International law: treatises and commentary


b. Commonly used in 8th Amendment Jprudence “evolving stds of decency”



Roper: dealing with execution of minors.  international consensus against 


capital punishment for minors.  Whose emerging standards of decency 


apply? American: could be limited to American views only or 



International: are foreign materials limited in 8th amend. Interpretation 


c. use of int’l law depends on school of interpretivism 



1. originalism might bar entirely




a. exception: old foreign materials (e.g. British materials pre dating 


the const.) that reflect on the Framer’s ideas


d. Appropriate use of international materials: there is no “yes/no” answer



1. International contracts: if the other party is foreign, their law has to be 


examined





2. Treaty law: by definition it is between two or more countries 




a. Decisions of other countries interpreting treaties (persuasive 



authority) and law of other countries interpreting the treaties



3. Cases of first impression 



4. Cases implicating international law 

SOURCES OF U.S. LAW: TREATIES AND CUSTOMARY INT’L LAW

1. Treaties Under International Law 


a. Most practice related to treaties is considered customary international law


b. Vienna Convention on the Law of Treaties (1969): specifies in detail how 
treaties are agreed to and enforced



1. U.S. has not ratified; ICJ generally holds to be customary int’l law



2. Treaty definition from Art. 2(1)(a) of Vienna Convention:




a. an international agreement concluded between states




b. in written form and 




c. governed by international law 





1. meant to distinguish from Ks governed by state law




d. whether embodied in a single instrument or in two or more 



related instruments and whatever its particular designation





1. does NOT have to be one piece of paper, there can be 




separate documents constituting one agreement



3.  Treaty nomenclature varies widely: if you meet the criteria above it’s a 


treaty regardless of what it is otherwise called (agreement, convention, 


charter, declaration, protocol)




a.  CANNOT be called: Memorandum of Understanding b/c parties 


do not intend for these to be binding as treaties 


c. Treaties are not binding until their entry into force



1. Bilateral: once each country has notified the other country that they 


agree to the treaty, it is entered into force and its binding on both



2. Multilateral: usually specify in their text when they enter into 



force or the requirements for entering it into force




a. there must be some criteria 



3. Different from ratification: entry into force specified by treaty


d. Signature requires only that states refrain from acts that would invalidate basic 
purpose of the treaty



Ex: anti weapons treaty has int’l inspection criteria: a country would not 


have to allow this, but it would not be able to proliferate weapons



1. Signatures often confused w/ ratification



2. Once negotiations are complete and a text is agreed on, treaty is open 


for signature


e. Ratification signifies legal consent to be bound



1. If you ratify a treaty entered into force, it applies immediately



2. If ratified before entered into force 


f. Reservations are unilateral statements by a country that modify the legal effect 
of treaty provision(s) to a state



1. Ratification subject to the reservation = we are not accepting the 


reserved portion of the treaty




Ex: human rights treaty banning capital punishment, US will 



reserve he right to use capital



2. Not all treaties allow reservations



3. General international law rule: a reservation may not be incompatible 


with object and purpose of the treaty

2. States vary in treatment of treaties as domestic law


a. Monist (one) approach treats treaties as law without legislation



1. may be limited to “self-executing” treaties 



2. single act of ratifying the treaty makes it binding law in the country w/o 


any legislation



3. once the gov’t agrees to a treaty it’s the law of the land 


b. Dualist approach always requires legislative enactment of a treaty before a 
treaty can be considered their domestic law



1. Treaty is binding as a matter of international law and countries can 


enforce the treaty against each other, but there is no domestic effect



2. treaites never binding w/o implementing legislation

3. U.S. Treaty Making Process: US follows “qualified monist” approach


a. Treaties Under the Constitution



1. Article I, Sec. 10, Cl. 1 & 3:




a. No State shall enter into any Treaty





1. states can enter into agreements with foreign nations




b. No State shall, without the Consent of Congress . . . enter into 



any Agreement or Compact . . . With a foreign Power



2. Article II, Sec. 2, Cl. 2:




a. [The President] shall have Power, by and with the Advice and 



Consent of the Senate, to make Treaties, provided two thirds of the 


Senators present concur



3. Article III, Sec. 2, Cl. 1




a. The judicial Power shall extend to all Cases arising under 



Treaties



4. Article VI, Cl. 2




a. All Treaties . . . Shall be the supreme Law of the Land; and the 



judges in every State shall be bound thereby


b. Process



1. Executive officials negotiate/sign treaty



2. President submits treaty to the Senate for approval 



3. Appropriate Senate committee holds hearings




a. This Senate chance to chill treaties: many stall at this process



4. If it passes hearing committee, the Full Senate votes on “advice and 


consent” authorizing President to ratify



5. President may ratify if Senate approves 




a. Signals US intention to be bound 




b. Pres can still decide not to ratify



6. Effect




a. International ( ratification and entry into force




b. Domestic ( self execution or legislation 


c. Individual rights expressed in the cosnt. limit the treaty power



Ex: cannot say US citizens cannot speak bad about Russian gov in a treaty


d. Article II Treaty Subjects



1. constitution does not say what the subject matter of a treaty should be



2. Political bodies (NATO, UN Charter, etc.) traditionally done by treaty



3. Defense alliances: usually bilateral treaty



4. Arms control agreements (except for the first SALT agreement)



5. Human rights agreements 



6. Environmental agreements 



7. Extradition agreements

4. Treaties are Supreme Law of the Land


a. self-executing treaties judicially enforceable: courts will enforce the treaty w/o 
extra legislation  



1. General indications a treaty is self-executing:




a. prohibitions vice requirements of affirmative act




b. mandatory and present-tense wording




c. specific obligations rather than general





1. the more specific, the more likely




d. rights of individuals versus governments





a. likely that rights are intended to be enforceable, but 




gov’ts indicate a diplomatic intent to be enforceable only




Asakura v. City of Seattle (1924): Seattle law required 




pawnbrokers to be citizens.  But US treaty with Japan barred 



discrimination in trades (American could work in Japan in any 



business where they were qualified and vice versa).  The city 



ordinance violated the facial terms of the treaty by saying that only 


citizens could be pawn brokers. Court held city ordinance invalid 



and found treaty self-executing: Jap citizen could bring a suit on 



the terms of the treaty in US court even though the US Congress 



had never enacted legislation based on the treaty



2. Clear Statement Rule: the treaty language is often the clearest way to 


show that the President and Senate intend the treaty to be self-executing




Medellin: Avena rules that Mexican citizens denied Vienna 




convention rights to consular notification were entitled to have 



their cases reconsidered. Bush issues EO to courts telling them to 



reconsider.  Medellin brings suit demanding reconsideration.  The 



Court holds that the treaty is not self-executing b/c there is no clear 


statement that it is.  President Bush did not have the authority to 



unilaterally make the treaty self-executing because the Senate must 


ratify or legislate, thus he was acting unconstitutionally.



3. negotiating history and ratifying history



4. Asakura is still good law, but Clear Stment Rule is followed more

b. Non self executing: courts will not enforce the treaty provisions w/o 
congressional legislation



1. Indications a treaty is not self-executing: 




a. language calls for implementing legislation




b. if it requires action reserved to Congress





Ex: if a treaty calls for US to collect a tax on something, it 




would be non-self executing b/c Const. says the house has 




to initiate tax legislation, thus it would not make sense for 




the president and senate to be able to create a tax on 




Americans based on this const. requirement 




c. lack of common intent for self-execution 





1. does the other country intend the treaty to be self-





executing: UK treaties are always non self executing, so if 




we make a treaty w/ them chances are its not self executing




d. rights of individuals versus governments





1. this is opposite of what the court said above where it 




indicated that individual rights meant self executing




e. inconsistency with standing national policy




f. language and purpose of agreement as a whole




g. circumstances surrounding its execution




h.  nature of obligations imposed 




i. alternative enforcement mechanisms




j.  implications of a private right of action




k. capability of judiciary to resolve dispute

5. Last in Time Rule


a. based on the hierarchy of the supremacy: unclear whether treaties or statues are 
ranked higher (U.S. Constitution, Fed. Statutes, Treaties, St. Const., St. Statute.)
b. Last in Time Rule: Constitution treaties and statutes “on the same footing”



1. Court first tries to avoid conflict by interpreting the language of statute 


and treaty to give affect to both




a. Courts should construe so as to give effect to both if possible 



without violating language of either




b. Obligation to interpret a statute and treaty so that they don’t 



conflict only kicks in if the statute is ambiguous





1. If the statute is plain on its face, no obligation to 





reconcile the conflict and you can go straight to the last in 




time rule





2. Rationale: Ambiguous statutes should not be construed 




to violate treaties





Fund for Animals v. Kempthorne: Migratory bird treaty and 



subsequent act.  Act is amended to exclude birds not native 




to the US.  Wildlife fund sues, saying that the court should 




give effect to both.  Court says only where the statute is 




ambiguous.  Not the case since the exclusion was express.


2. If inconsistent “the one last in date will control the other”




a. provided treaty provision is self-executing  




b. if treaty comes after, it only trumps where self executing




c. if the treaty comes first and the statute comes second, Congress 



must clearly express intent to override treaty





1. congress must indicate that they are superceding a treaty






a. If congress overrides a treaty w/ statutory terms 





w/o stating an intent to override, there is room for 





the treaty to remain in effect






b. deference to exec. may influence





Cook v. United States (1933): 1922 law authorized customs 



searches to 12 miles.  1924 U.S.-U.K. treaty allowed 




searches of vessels within one hour of coast.  1930 customs 



law re-enacted – generic statute saying coast guard can 




search up to 12 nautical miles. Seizure from slow vessel 11 




½ miles offshore (the boat moved ten miles per hour, so 




under the treaty ten miles is when they could be legally 




seized) challenged as treaty violation and court held treaty 




supersedes statute.  Court mentions that the Dept. of 




Treasury instructed the coast guard to follow the 1924 




treaty, giving the executive “some deference”





Breard v. Greene: 1963 Vienna Convention, 1996 





(AEDPA) establishes later in time procedural default rules 




requiring that right to a hearing under the Vienna 





Convention must be preserved at trial.  Later in time statute 



trumps treaty.



Whitney v. Robertson (1888): dispute regarding difference of treatment 


between sugar from Hawaii and sugar from the DR (Hawaii has no duty 


on the imports, but DR does).  There is trade treaty giving DR “most 


favored nation” status, meaning they are to get the best customs terms.  


Thus by having the most favored nation clause they should not pay duty 


on sugar because Hawaii doesn’t pay duty on sugar (this is before Hawaii 


was a state).  Law comes later in time and imposes duties. Holding: 


because the statute came later in time, DR was subject to the duties 


imposed in the statute 

6. Reservations, Understandings, Declaratins 


a. Reservations 



1. Vienna Convention on Treaties’ Definition: a unilateral statement, 


however phrased or named, made by a State when [agreeing] to a treaty, 


whereby it purports to exclude or modify the legal effect of certain 



provisions of the treaty in their application to that State




a. Effort by a country to change the legal force on them at the time 



they agree to the treaty





1.  Must be made when agreeing and usually attached w/ 




ratification




b. doesn’t matter what the state calls it, the key point is that a 



reservation is characterized by it being made when the treaty is 



ratified




c. the state expects the reservation to change the terms of the treaty 


AS A MATTER OF LAW



2. in a bilateral treaty this is treated as an offer, and if its accepted its 


ratified by both countries



3. multilateral treaties: must parse which obligations apply between which 


countries based on their reservations



4. Logic: treaties only apply once signed and they are not obligatory, thus 


parties have a right to keep themselves off certain provisions



5. Limitations on Reservations (Vienna Convention)




(a) reservations are prohibited by the treaty;




(b) outside scope of reservations allowed by treaty





E.g. only Art. 1 can be reserved




(c) incompatible with treaty’s object and purpose 





1. default rule: treaty reservation is acceptable unless it is 




contrary with the treaty’s obligation and purpose






a. same terminology for signatories





2. Difficult to apply where the purpose of the treaty isn’t 




explicit (e.g. nuclear proliferation treaty)


b. Declarations in International Law



1. Vienna Convention on Treaties’ Definition: a unilateral declaration, 


however phrased or named, made by a State or by an international 



organization whereby it purports to clarify the meaning or scope attributed 

by the declarant to the treaty or to certain of its provisions




a. trying to clarify meaning or scope of the terms or provisions of 



the treaty




b. not an effort to modify the legal obligations of the treaty, just a 



nations opinion on how the treaty should be interpreted




c. lesser legal effect than a reservation


c. U.S. Practice: Reservations, Declarations and Understandings (under 
international there are only reservations and declarations)



1. Reservations: used the same way as the international rule




Power Auth’ty of NY v. FPC (1957): US/Canada treaty for Niagra 



Falls, dividing the area between the two countries.  US attaches 



reservation saying that the Federal power act will control how that 



US side is developed and how the water is used.  Holding: 




“Reservation” dealt with domestic application only and the 




Court concludes it is not a reservation.  Appears that to be a 



reservation under US domestic law you must also be a reservation 



under international law as well 


2. Declarations: use the same way as the international rule



3. Understandings: possibly for domestic effect only?




a. Difference between understanding and declarations is impossible                                  



4. Internationally: regardless of name:




a. always a reservation if it purports to change legal obligations




b. always a declaration if its to clarify



5. Either Senate or President may initiate RUDs




a. President’s options: 





1. after obtaining the advice and consent of 2/3 of the 




Senate, the President can either:






a. Ratify exactly as Senate approved: RUDs must be 




included






b. Decline to ratify 




b. President can only act unilaterally on RUDs before presenting 



the treaty to the senate for their advice and consent



6. Constitutional basis for Senate reservations 




a. B/c the Senate has the power to reject or accept treaties, it 



necessarily follows that they can say will accept under certain 



conditions





1. greater/lesser power argument



7. U.S. tends to attach VERY specific RUDs to human rights treaties 




Ex: International Covenant on Civil and Political Rights: 




reservation on anti propaganda provision, execution of minors

8. Treaty Termination


a. Presidentital Authority to Terminate

Goldwater v. Carter (1979): President Carter announced termination of 


Taiwan defense treaty in conjunction w/PRC recognition.  8 Senators & 16 

Congressmen sued (interesting that the court granted standing to the 


legislators). District Court held 2/3 of Senate had to consent to 



termination.  D.C. Circuit reversed in this opinion.  Supreme Court 


subsequently dismissed as a “political question” in case we read in 



Chapter 2.




1. Treaty contained termination procedure and Senate said nothing 



of reserving a role in process




2. Senate has taken no formal action to disapprove President’s 



termination announcement




3. Constitution is silent as to termination





a. Art. II gives president ability to appoint officers but Art. 




II has no provision for termination of officers, but courts 




hold President has that authority





b. Art. II gives the executive powers generally w/o 





specificity, unlike Congresses powers.






1. Thus an unenumerated power logically goes to 





the executive whose powers are not spelled out, 





rather than Congress who has enumerated powers




4. President represents U.S. in external affairs




5. treaty power contained in Art. II pres powers




6. Treaties are unique and no reason to conclude unmaking 




would follow procedure to make




7. Foreign policy considerations call for President to be able to 



rapidly unmake treaties




8. Some treaty provisions clearly call for presidential 




determination, e.g.: termination because of breach, termination due 


to changed circumstances




9. No judicially manageable method to decide which treaties would 


call for Senate role in ending




10. Taiwan treaty termination clearly implicates presidential 



authority to recognize governments




11. President’s act consistent with terms of this treaty





a. Taiwan treaty had provisions for termination and the 




presidents acts were consistent with it



ABM Treaty Termination: allowed party to withdraw if “extraordinary 


events” related to treaty subject matter “jeopardized its supreme interests.”  

President determined “changed circumstances” – breakup of USSR and 


emerging threat from terrorists and “rogue states” called for termination

9. Separation of Powers/Delegation/Executive Agreements


a. Article I, Sec. 10, Cl. 1 & 3: No State shall, without the Consent of Congress 
enter into any Agreement or Compact With a foreign Power



1. appears as a negative power on the states, not a positive power on any 


branches of the federal government 



2. indicates that the framers knew that there were other forms of 



international agreements available 


b. Early Executive Agreements



1. Washington Administration settled claims against seizure by Dutch 


privateers in 1789 (first year in office)



2. First Post-Office statute (1792) authorized the postmaster general to 


make international agreements



Note: Important to look at what the agreement was about and the stronger 


the claim of executive authority over the subject matter the more this 


weighs in his favor

c. Types of Executive Agreements



1. Article II Treaty Agreements (Zone 1)




a. treaty passed under Art II process, but details of the treaty are 



gradually implemented via executive agreement, but the treaty 



itself is passed by Art 2 process





1. sometimes treaties provisions call for executive 





agreement





2. sometimes the need is only implied/inferred by the treaty




b. Executive view/Foreign Affairs Manual: “The President may 



conclude an international agreement pursuant to a treaty brought 



into force with the advice and consent of the Senate, the provisions 


of which constitute authorization for the agreement by the 




Executive without subsequent action by the Congress” 


2. Congressional-Executive Agreement  (Zone 1)




a. international agreement made:





 (1) pursuant to ex-ante authority in statute enacted by 




Congress; or,






a. common in trade agreements, most are executive 





agreements b/c Congress delegated foreign 






commerce power to Pres, via statute, to make Exec 





Agreements





(2) endorsed ex-post by both Houses  






a. common where the agreement requires some kind 




of implementing legislation and congress passes the 




implementing legislation




b. Sources of legislative power upon which President may enter 



into an international agreement:





1. existing legislation






a. based on Congressional approval: strong footing






b. historically Congress has authorized president to 





make agreements 





2. legislation to be adopted by Congress 






a. congress gets to review the specific terms of the 





treaty 






b. the legislation is also later in time and might be 





more credible b/c this would be congresses 






opportunity to reject or change the treaty 





3. congressional failure to adopt a disapproving resolution 




within designated time periods






a. doubtful: seems like the executive crafting a way 





around congress




Made in USA Foundation v. U.S:  NAFTA negotiated under “fast 



track” provisions of Trade Acts of 1974 and 1988 from 1990-92.  



Congress passed NAFTA Implementation Act in 1993- passed 



Senate 61-38 and House 234-200.  Plaintiffs argued for literal 



treaty clause enforcement.  Gov’t contended treaty clause not 



exclusive (judicial interpretation of the constitution has said that 



treaties and legislation are co-equal).Congress has foreign 




commerce authority. NAFTA upheld as valid exercise of 




Executive and congressional authority.  Only persuasive authority 



though the holding has not been challenged.


3. Sole-Executive Agreement (Zone 2 or 3)




a. international agreement made without any specific congressional 


authorization or approval




b. Based on being in zone 3 possibly and last in time rule, sole 



agreements can overridden by a statute 




c. Typical uses:





1. Foreign claims settlement: generally done w/o objection






E.g. Litinov agreement, Algiers accors





2. Interim agreements





3. Postal agreements





4. Wartime strategy: classified information better handled 




by executive than congress where it would be publicized 




d. Sole agreements are binding on states: U.S. conduct of foreign 



affairs not subject to state interference





United States v. Belmont (1937): U.S. negotiated claims 




settlement agreement with USSR in conjunction with 




diplomatic recognition (note: Pres gets to make decisions 




about diplomatic recognition – which makes sense that his 




agreements likely have more weight here b/c this is an area 




of recognized presidential power. U.S. received all sums 




due Soviet government. Trial court held Soviet 





expropriation violated NY law. Court held no state policy 




can prevail over “compact.”  This is because states do not 




have foreign affairs power, and if the national government 




makes a decision in the foreign relations realm then the 




states cannot prevail over this.  agreement was part of 




recognition “transaction” which authority is vested in the 




president. 




e. Authority for Sole Executive Agreements





1. President’s generic authority as Chief Executive to 




represent the nation in foreign affairs (sole organ)





2. President’s authority to receive ambassadors and to 




recognize foreign governments





3. President’s authority as Commander-in-Chief





4. President’s authority to “take care that the laws be 




faithfully executed”





5. Maybe the answer isn’t in one of these, but the subject 




matter of the agreement determines what source of 





authority grants the president his power (Belmont)




f. Case-Zablocki Act (1972): Requires transmittal of all non-treaty 



international agreements to Congress within 60 days (Binding 



agreement between united states and one or more countries that is 



not presented to the senate for its advice and consent).  Case-



Zablocki Report states: The right of the President to conclude 



executive agreements is not in question .the bill in no way 




transgresses on the independent authority of the Executive in the 



area of foreign affairs. executive agreements have the same effect 



as treaties in international law.  To the nations with which they 



have been concluded, there is no difference between the two. 



executive agreements no less than treaties bind the United States of 


America as a whole nation--not just the President or administration 


which makes them . . . .

10.  International Agreement Authority
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1. sole executive agreements: full executive power


2. Treaty authority: 



a. Missouri v. Holland held treaty power to be fairly broad



b. things requiring participation by both houses cannot be done by 



treaty (e.g. putting ourselves at war)



c. constitutional constraints on treaty power (e.g. US has insisted on 


reservations where there would be infringements on individual rights)



d. international law constraints (e.g. cannot sign a treaty to torture)


3. Congressional-Executive Agreements: encompasses power of Congress and the 
Executive



a. If president could make the agreement on his own, wouldn’t he be on 


the strongest ground w/ Congresses approval, eg. Zone 1 

11. Int’l Agreement Selection Criteria


1. state department foreign affairs manual criteria:



a. Extent of commitments agreement makes and the risks affecting nation 


by participation




1. substantial commitment & high risks: Art 2 treaty – in the Const.




less commitment and less risk: congressional-executive, then sole



executive



b. Whether intended to affect State laws




1. Art 2 treaty: saftest constitutional ground if the treaty wasnts to 



override state law




2. congressional-executive bicamerialism and presentment




3. courts have upheld sole exec. agreements as trumping state law





a. Usually claims agreement: clearly falls w/in presidents 




sole authority and has been recognized by USSC as such 




(risk where the sub. matter hasn’t been endorsed by USSC)



c. Whether agreement requires legislative act




1. treaty may put subsequent legislation on the soundest ground




2. Or have Congress legislate first and then let president act 



d. Past U.S. practice with similar agreements




1. weakest basis for passing international agreement



e. Preference of Congress




1. senate has passed resolutions saying they expect president to 



make certain agreements as treaties 



f. Degree of formality desired for the agreement



g. Proposed duration/need for prompt conclusion



h. General international practice for similar agreements




1. other nations only have treaties even though we have several 



different agreements, thus practices of other countries don’t really 



shed light 

11. Customary International Law as Part of US Law


a. Definition: General and consistent practice of states followed from a sense of 
legal obligation- opinio juris



1. Binding on all but “persistent objectors”




a. Persistent objectors: those who objected to the practice at the 



time of adoption and continued to object




b. Binding simply because they are nation: bound by customary 



international law before they are a nation, and once a nation can 



object but cannot change the prior customary international law



2. Law of Nations 




a. 1789: law of war had lots of coverage in the 18th and 19th 



century (Prizes and captures and the rules for their disposition), 



diplomatic relations (immunities and their effect), Piracy




b. Human rights arose in 20th Cent.


b. Treaties v. Customary International Law



1. Treaties: Clear statutes, Express consent on terms, Binds parties only



2. CIL: Ambiguous, unwritten, common law, Binds all, Develops 



progressively


c. CIL Under the Constitution



1. Article I, Sec. 8, Cl. 10: To define and punish offences against the Law 


of Nations




a. Only place customary int’l law mentioned in the constitution




b. b/c not mentioned by the const can argue that it has little power




c. suggests the court doesn’t interpret Law of Nations b/c Congress 


defines offenses against the Law of Nations (unless Congress has 



previously defined the offense)


d. International law is part of our law 



1. must be ascertained and administered by courts when questions are 


properly presented



2. but courts can only look to customary international law where there is 


no: treaty, judicial decision or a controlling executive act or legislative act




a. what constitutes a controlling executive act?



3. Rule set forth in Paquete, but CIL has been applied by our courts, 


including to judge the president in wartime, long before Paquete decision




a. focus on Paquete discredits the importance of CIL to Framers


e. Do treaties trump customary international law?



1. Between two countries: treaty terms adopted between the parites will 


trump default CIL




a. Exception: Jus cogens: pre-emptory norms of CIL from which 



there is no departure.




b. not yet decided, but US stat. in US court may trump CIL


f. CIL Today



1.  CIL applies in current form, not as it stood in 1789



2. Modern international law addresses internal state acts




a. Originally regulated only int’l conduct of states





1. No effort to regulate treatment of citizens





2. International/non-International conflict distinction


3. Torture is now prohibited by the law of nations (U.N. Charter, 



Universal Declaration on Human Rights, U.N. General Assembly 



Resolution 3452, National constitutions, Usage of nations, judicial 



opinions, works of jurists



4. Law of nations is part of federal common law


g. Restatement (3rd) treats CIL as post-Erie federal common law



1.  Bradley-Goldsmith Syllogism: Federal common law is recognized U.S. 

law not mentioned in the Supremacy Clause or the Constitution; 



Customary international law is law not mentioned in the Supremacy 


Clause; Therefore customary int’l law is part of federal common law




a. Customary international law: made by nations to bind nations




b. Common law: judge made law that binds citizens domestically 



(property, Ks, torts)



2. The supremacy clause is geared to the states, its telling state courts that 


they have to apply federal rules as superior to their own constitution and 


state laws. Best explanation for why its not mentioned in supremacy 


clause is that framers didn’t want CIL applying to state law decisions 


h. CIL and Congressional Law Making



1. Some say that the define power just allows congress to give teeth and 


clarity to CIL 



2. Other view is that the treaties are contracts and CIL is stronger and 


congress cannot just pass statutes that they want



3. When Framers gave Congress DP power and letters of marque and 


reprisal, these areas were clearly defined in international law so did they 

i. CIL and the Executive



1. Take Care Clause is the easiest place to find the executive bound



2. To the extent that international law is binding on sovereigns, the 



executive as head of state weighs in favor of it being binding



3. President unilateral violation of CIL




a. US centric view: the American people crated our republic and 



we explicitly agreed to be bound by our constitution, but we never 



agreed to be bound by international law, therefore why should the 



President be bound by it.




b. Customary international law is shaped through the actions by 



nations, so if the President cant ever break international law, then 



how can international law change





1. C/O: the idea of customary international law is that its 




formed in new areas and developed over time, there is no 




international customary law that has been formed by 




BREAKING rules 


j. CIL and the Courts



1. Pauqete Habana calls for the court to apply it in the circumstances of 


that case



2. CIL has provided the rule of decision for a good number of cases, more 


so than most judges or scholars are aware of


k. CIL and the States



1. Not included in Supremacy Clause: Framers probably envisioned that 


customary international law acted upon the federal government and not 


state gov’t

12. Charming Betsy Canon


a. Rule of statutory construction: Where fairly possible, courts will construe 
federal statutes to avoid conflict with international law



1. Betsy is different than a constitution/statute conflict, because the statute 


may win if the conflict persists, but courts will still try to give both fair 


meaning


United States v. PLO (S.D.N.Y. 1988): “Strong” application of Charming Betsey.  
Congress was clear about not wanting the PLO in NY, but court interprets the 
statute to avoid conflict w/ the United Nations Headquarters agreement which 
required the US, as a neutral host to the UN, to bring whomever they wanted into 
the country.  Even though Congress was clear, court construed PLO to be 
consistent with Headquarters agreement, and let both stand.


Ma v. Reno (9th Cir. 2000): Statute is challenged as contrary to limitations on 
detention in ICCPR (Indefinite detention contrary to ICCPR). Court holds that the 
detention violates ICCPR (see case for brief in book)

FOREIGN RELATIONS AND THE STATES 

1. States in Foreign Relations


a. State laws regulate foreigners’ conduct in U.S. (police powers)


b. State courts decide cases involving foreigners


c. State/local governments take stands on political issues


d. States send missions abroad
2. Relationship Between Treaty Power and Federalism


a. Treaty power expressly granted to federal govt



1. Outside of 10th Amendment reservations,




a. 10th Amd: The powers not delegated to the United States by the 



Constitution, nor prohibited by it to the States, are reserved to the 



States respectively, or to the 
people



Missouri v. Holland:Congress passed Lacey Act in 1900 banning interstate 

traffic in illegally taken birds and left regulation of taking the birds to the 


states. Congress passed Weeks-McLean law in 1913, placing migratory 


birds under federal protection b/c too difficult for states to resolve. Weeks-


McLean struck down by two federal courts as being within the police 


powers of the state and not the fed. gov. U.S./U.K. migratory bird treaty 


ratified in 1916, Congress passed implementing law in 1918.  Enforcement 

challenged by Missouri on violation of 10th. 


b. If treaty is valid then implementing statute is too



1. “Necessary and proper” clause would permit



2. Supremacy clause has different standards than the treaty clause




a. Statutes must be “in pursuance” of Constitution (congress can 



only pass a statute pursuant to an enumerated power), but treaties 



need only be “under authority of” U.S.





1. A treaty isn’t limited to the specific powers delegated by 




the United States to Congress and the treaty power is more 




expansive than the legislative power





2. Statutes require affirmative constitutional authority





3. Treaty only restricted by “prohibitory” language




b. Why the different language: because treaties were in effect 



before the constitution was, and it wanted those treaties to be 



preserved in the constitution 




c. recent limitations on Congress’ federal power may lead to a 



restriction on of MO v. Holland


c. Treaties not limited to matters of international concern





1. “all proper subjects of negotiation . . . [with] other nations”



2. Necessary and proper clause permits implementing laws



3. If the subject matter is something for two nations to make an agreement 


about, then the law is legitimate



United States v. Lue (2d Cir. 1998): Terrorism treaty called for 



criminalizing hostage taking. Congress passed Hostage Taking Act in 


response. Lue says there is no basis int eh constitution for making hostage 


taking in his case a crime because it was a local matter requiring local 


laws. Lue challenged his conviction under Act, argued 10th Amd ban on 


criminalization of “local concerns.” Court rlies on MO v. Holland: once 


there was a treaty, congress was free to legislate on the treaty. There has 


been no international agreement on what defines terrorism.


d. individual rights cannot be trumped by the treaty power 



1. not necessarily bill of rights powers that are applied to states 



Reid v. Covert (1957): military officer stationed in UK, and wife killed 


husband. Treaty with UK gave U.S. military exclusive jurisdiction over 


service members, families and accompanying civilians.  Wife claimed 


violation of 5th Amendment jury trial right. Supreme Court held jury trial 


required since: “no agreement with a foreign nation can confer power on 


the Congress, or on any other branch of Government, which is free from 


the restraints of the Constitution." 

3. Treaty Delegation Issues


a. U.N. Security Council



1. can direct actions by all member states



2.  can authorize use of military force


b. International Court of Justice



1. UN Charter requires parties to accept decisions of ICJ



2. U.S. consent to general jurisdiction withdrawn




a. Originally US consented to general jx of ICJ 



3. Many treaties require accepting jurisdiction of the ICJ 




1. includes treaties US is party to





a. Not general jx, just ICJ decisions on the subject matter of 



the treaty 



4. United States can consent to individual suits


c. if the United States is a party to a suit before the ICJ:



1. Is the decision binding on U.S.?




a. ICJ set up by UN Charter to which we are a member and as a 



matter of international law we are required to accept their decisions




b. International ramifications for failing to follow ICJ ruling:





1. Sanctions by the security council 





2. Practical consequences for foreign relations with the 




other cournties 





3. compensate the state whos rights we are not honoring 




c. ICJ rulings in US courts





1. argue it’s a treaty obligation via supremacy clause 





2. Medellin: ICJ decisions are not enforceable in domestic 




courts




d. takeaway: ICJ decisions makes us accountable to the countries 



that have won the jmt, but you probably cannot go into a US court 



and get an enforcement 

4.  Federalism in the Constitution


a. Domestic Law General default: Presumption against Pre-emption



1. find that the state law can co-exist w/ the federal law 


b. Types of Pre-emption



1. Field preemption: Congress has enacted complete scheme of regulation 




a. federal regulatory scheme “pervasive” leaving no room for state 



regulation




b. federal interest “so dominant” field considered occupied





1. congress hasn’t done that much but the area is so 





inherently part of Congress’ power than its sufficient 




Hines v. Davidowitz (1941): 1939 Pa. state law required alien 



(non-US citizen) registration in the state.  Also subject to more 



intrusive encounters by law enforcement who would sometimes 



stop them.  District Court panel enjoined enforcement b/c statute 



was unconstitutional.  Congress then passed 1940 Alien 




Registration Act- similar to, but less restrictive than Pa.  Congress 



law isn’t as intrusive and doesn’t require payment of a fee.  Is the 



federal statute preempted state law.  Court held that burdens on 



aliens national concern, thus Congress has the sole power to 



regulate in this field: responsibility of government is to protect 



their citizens abroad by negotiating reciprocal treatment,  




“establish an Uniform Rule of Naturalization.” Stone dissent: 



every federal statute exists in a field of something, but congress 



really has to fill the field before field pre emption exists.   



2. Obstacle preemption: State law conflicts with scheme enacted by 


Congress




a. Congress hasn’t anticipated every element of the subject, but 



they have a general scheme in mind and the state



3. Conflict preemption: cannot comply with the state and federal 



regulation 




a. both laws cannot be complied with in their entirety


c. if we don’t like the law, state is taking FRL action.  But if we do like the law 
then state is acting w/in police powers.


d. Congressional intent to preempt: 2 views



1. Express Preemption: Congress must state a clear and manifest purpose 


to preempt state law 




a. it should be clear in the statutory language that Congress wants 



to preempt 





1. to argue in favor of the state statute, argue that there is 




no clarity 



De Canas v. Bica (1976): CA law penalized knowing employment 



of illegal aliens if the employment would have an adverse impact 



on lawful residents (take jobs, decrease tax revenue).  State courts 



held law preempted by INA (immigration and naturalization act) 



b/c it covers the same ground.  S. Court held employment law w/in 



police powers of the state and this is fairly regulated by state law.  



The court says there is no preemption b/c the regulation is not of 



immigration (w/in Congresses powers), but of the employment 



rights of their citizens. Difference between Hines and Decanas:





Hines: federal statute trump state law absent express intent.  



This is 
b/c the scheme burdens aliens and foreign govt’s 




would the ones to complain, this implicates foreign 





relations.





DeCanas: the lawful citizen employers are burdened, 




protecting some CA residents, but the burden is falling on 




that group of CA residents who are themselves employers. 




In CA, CA legislature gets to speak for these citizens



2. Implied Preemption: Statutes that interfere with Congressional intent




Crosby v. Nat’l Foreign Trade Council (2000): June 1996 MA law 


barred state purchases from entities doing business with Burma.  



Congress imposed Burma sanctions in Sept 1996, giving President 



substantial authority/discretion in determining business affairs w/ 



Burma and negotiate with other countries.  He can also lift 




sanctions where helpful. (carrot and stick: law gives him power to 



reward and ability to punish). Congressional statutes said nothing 



about state laws. Court overturned on basis of Obstacle 




preemption: Limited President’s flexibility/diplomatic leverage, 



Exceeded limits of Congress’ “middle path,” Undermined 




“comprehensive, multilateral approach


e. Statutory Preemption Presumption



1. Domestic laws presumed not to preempt state action



2. Foreign relations preemption assumed?




Case


Pre-emption



Hines                             Yes: 




De Canas                       No (this might have been no presumption 



in favor or pre emption, or the case implicated more traditional 



state authority)




Crosby                          Yes (strongly in favor of pre emption, even 



though in De Canas the court vocalized the rule about needing a 



congressional statement)



3. Overall: balance leans in favor of finding pre emption in FRL

5. Treaty Preemption 


a. Per se existence of a treaty is not sufficient to keep states from regulating in the 
field (like US laws)


b. All three types of preemption apply:



1. Field preemption: Treaty provides complete scheme of regulation 




a. Statute/treaty provides a complete scheme of regulation




b. Courts feel that the field is full b/c there is such a strong federal 



interest in the filed




c. Immigration 



2. Obstacle preemption: State law interferes with treaty purpose or 


scheme




a. Court perceived that the state of MA producing sanctions against 


Burma was an obstacle to the President’s general authority in 



sanctions w/ burma 



3. Conflict preemption: State law conflicts with federal treaty (can’t 


follow both in full)




a. State law terms expressly conflicting with existing treaties are 



overturned Clark




b. State law conflicts w/ federal law written in such a way that both 


cannot be complied w/ simultaneously 


c. Incidental impacts on foreign relations are permissible



Clark v. Allen (1947): CA probate law made inheritance by foreigners 


conditional on equal rights for Americans, e.g. if CA resident left 



something someone in a foreign country, if an American could inherit 


under the same terms in the US in the foreign country, then the national of 


that country can inherit.  If not, property is distributed to people in the US 


and if not the property would deed to the state.  Case was wartime dispute 


over estate left to Germans.  Statute had separate provisions for personal 


and real property w/ different language, but essentially the court holds that 

inheritance is a matter of state law and the court defers to this. S. Court 


generally upheld California statute: inheritance matter within State law, 


incidental impact on foreign relations not impermissible (sometime 


inheritance matters will impact those outside the country and these may 


sometimes have an effect on foreign relations).  The US did have a treaty 


that addressed some issues of property rights of citizens of different 


countries and the court said that those provisions of the state law that 


expressly conflicted w/ the German treaty weren’t valid and it didn’t 


matter that the US was at war w/ Germany and there wouldn’t have been 


cooperation w/ the German government at the time 



In re WWII Era Forced Labor, (N.D. Cal 2000): 1999 CA law created 


cause of action against Axis companies for use of WWII forced labor.  


1951 peace treaty waived claims “arising out of any actions taken by 


Japan and its nationals.” Can suit proceed under state law? No, treaty 


trumps state statute, purpose of the statute was to “settle the issue of 


reparations once and for all.”

6. Dormant and Executive Branch Preemption


a. Dormant Preemption: generic ability of federal law without actual law to 

preempt state law



1. dormant foreign affairs power: state statutes that do not conflict with 


treaties or other federal statutes can be struck where they interfere with the 

federal govt’s general foreign relations power




a. applies where state acts outside its traditional legal sphere and 



exercises authority constitutionally committed to federal 




government 





1. Why?:  states cannot have an attitude on foreign policy 




b/c this belongs to the fed. gov’t 






a. we don’t want state courts to criticize foreign 





countries b/c this could have a negative impact on 





foreign relations 




b. form of field preemption 



2. only one case on the matter 




a. not much subsequent enthusiasm for Zchernig




1. court could have used Zchernig in Garamendi but 




instead used executive obstacle preemption, suggesting to 




some that Znig is limited to its facts 



3. If a state is doing something that bothers your client, you can argue 


DFA power, e.g. something is in the purview of the federal gov. and the 


states are regulating 



Zschernig v. Miller (1968): Oregon conditioned inheritance by foreigners 


on reciprocity/freedom from “confiscation”-e.g. OR wanted to be sure that 

if anyone inherited US property it wouldn’t be confiscated. (CA law in 


Clark was just based on reciprocity and the court didn’t have problem with 

this).  Cold War statute aimed at Communist states that the US feared 


would take the property from their citizens. Interpreting the same treaty as 


the Court in Clark, the Court overturned the Oregon law as a per se 


conflict with foreign relations power (bold decision).  S. Ct. overturned 


Oregon law as conflicting with federal foreign relations power per se (bold 

decision). Executive as amici stated Oregon law was not undue foreign 


affairs interference, but, Court did not defer to that conclusion. 


b. foreign commerce clause 



1. apply speak with one voice standard




a. there must be an effort by Congress to regulate foreign 




commerce 




b. Commerce belongs to Congress under the const. and they can 



weigh in if they want, but if they don’t weigh in then nothing can 



be done b/c this is not the executives power 



2. where the power at issue belongs to congress, courts less likely to find 


pre emption unless congress has spoken 




a. Courts will look to Congress for intent to preempt in areas of 



Article I authority (e.g., foreign commerce power)



Barclays Bank (1994): CA’s “worldwide combined reporting” tax scheme 


for multinationals. CA has multi-nat’l corps report on all their global 


business, then they calculate the percentage of that in CA, and they tax 


this percent.  Differs from the federal tax methodology. Protested by many 

foreign nations and Executive criticized CA approach. Holding: Although 


the tax scheme logically fails the “one voice of the federal gov’t” test, 


Congress hasn’t exercised their commerce authority.  Congress voiced no 


concern w/ the CA rule.  Court thus upheld CA tax scheme. 


c. Executive Branch Preemption



1. Valid executive agreements preempt state law




a. treaty foundation: Art 2 argreements




b. congressional authorization of negotiations or endorsement 



after: congressional/executive agreements




c. recognized Executive authority (e.g., claims): sole agreement





1. lots of cases accept sole negotiation of claims settlement 




and this will pre empt conflicting state law



2. Three types of preemption applied to executive branch




a. obstacle preemption





1. Garamendi is an example of general obstacle preemption 



(loose obstacle preemption) b/c there is no conflict




b. Field preemption: might be appropriate when state acts outside 



traditional spheres




c. Conflict preemption: Actual conflict likely required for 




preemption when state acts within “traditional competence”



American Ins. Assoc. v. Garamendi (2003): Case was Challenge to CA’s 


Holocaust Victim Insurance Relief Act (HVIRA). Idea is to facilitate the 


ability of CA holocaust survivors to recover claims that were supposed to 


be paid to Holocaust victims by German companies. The statute said if 


you insured people in Germany during WW2 and you wanted to do 


business in CA, you had to disclose this.  This reporting requirement is at 


issue in the case – not about the money but about the reporting. Clinton 


negotiated a 10$ mil contribution fund for people wrongfully denied 


insurance claims by the German govt’.  Although the executive 



agreements did not specifically state that they were meant to settle all 


disputes (clauses often found in other claim settlement agreements), the 


president has independent authority to make executive agreements and the 


authority to settle claims is well established. CA scheme differed 



substantially from President’s b/c the exec. agreement promised to 



persuade courts not to hear lawsuits, and the CA statute had mandatory 


disclosures and causes of action. Court finds CA statute “obstacle” to 


Executive




Dissent: would limit Zschernig to cases where state “sit[s] in 



judgment” of foreign nations





1. Ginsburg: Executive Agreement can preempt, but is 




unwilling to preempt absent a head to head conflict (actual 




conflict) between the two.





2. JJ. Stevens and Ginsburg sympathetic to CA law





3. JJ. Scalia and Thomas consider “implied preemption” to 




be judicial activism

7. Federal Common Law of Foreign Relations


a. Background



1. Erie: court rejected general federal common law that was binding on 


states



2. Post-Erie: federal common law can be made in unique areas of federal 


concern: Admiralty, potentially foreign relations 




a. issues ordering our relationships with other members of the 



international community must be exclusively federal law





1. Matters that must be treated the same in every state 




necessary to protect uniquely federal interest




b. binding federal common law under Erie




c. allows lower courts to decide that issues dealing w/ other 



members of international community, rather than using a rule



Banco Nacional de Cuba v. Sabbatino (1964): Primary issue 



involved application of “Act of State Doctrine” (this doctrine was a 


general rule of comity, e.g. respect for other countries, saying that 



US courts should not pass judgment on how foreign countries 



execute and rule on their domestic laws internally) to suit over 



Cuban asset seizure.  A key issue in case was status of Act of State 



doctrine as federal or state law.  Act of state doctrine should be 



decided by the federal courts.



3. Post-Erie federal common law is a basis for jx in federal court


b. Circuit Split on the Federal common law of foreign relations 



1.  2nd Circuit: Federal jurisdiction upheld based on “common law of 


foreign relations”




a. cases that necessarily implicate foreign relations concerns





1. Foreign policy concerns have been held sufficient to 




implicated the foreign relations concerns 




b. Foreign heads of state issues implicates on policy grounds 



foreign relations concerns




c. note: Marcos is unique b/c the P’s in this case could have stated 



a federal law basis on the face of their complaint (e.g. seeking to 



enforce a nat’l jmt)




Rep. of the Philippines v. Marcos (2d Cir. 1986): Philippines 



sought freeze on former dictator Marcos assets in NY. Brought in 



NY state court and removed to federal. Philippine asking for its 



rules and jmts be given force in US courts: logic suggests that this 



issue should bet treated uniformly in federal court. Court holds that 


case between current gov’t and former head of state necessarily 



implicates foreign relations concerns: Philippines pissed if they 



lose, Philippines’ request should be treated uniformly in states.



2.  5th Circuit: important foreign policy concerns create federal question jx 


under federal common law




a. Differs from Marcos because there were issues of law 




implicated: head of state, recognition of head of state





1. In the 5th circuit case, no law implicated, instead the 




Peruvian gov’t is pissed and has a stake in the outcome 




b. Torres factors/implicating the economic vitality





1. country protests the case






a. nation’s involvement in the lawsuit is not 






sufficient on its own to implicate an important 





foreign policy concern, but in conjunction with 





other policy issues it is





2. industry is important to the country





3. specific matter is important to the country 




c. Not pointing to an item of law that would properly be federal 



law or requiring uniform application, but politically federal courts 



are preferable b/c of the foreign policy concerns implicated 



Torres v. Southern Peru Copper (5th Cir. 1997): Peruvian citizens 



sued corporation over pollution harm (Southern Peru Copper 



incorporated in DE) and suit brought in Texas state court.  P 



brought only state law claims, but the case was removed to federal 



court, but dismissed on forum non conviens and comity grounds. 



5th Circuit upheld federal law basis and dismissal: Peru injecting 



itself into the lawsuit is not sufficient, standing alone, to create a 



question of federal law However, it’s vigorousness in opposing the 


action and Peru’s extensive involvement in the mining industry 



and its regulation, and their substantial involvement in venture at 



issue in the case, implicates impt. foreign policy concerns.



3. 11th Circuit: balancing whether important foreign policy concerns were 


implicated


Perez v. AT&T (11th Cir. 1998): Venezuelans injured in pipeline 



explosion sued AT&T. Action filed in GA state court, AT&T 



removed to federal court, Suit then dismissed on forum non 



conviens grounds.  Was the removal to federal court valid? Yes.





1. government has taken no position: unlikely to find impt 




foreign policy concerns where the gov’t has said nothing






a. even though the gov’t saying something isn’t 





sufficient alone 





2. Vz. Interests in the P’s action is too speculative and 




tenuous. 






a. Vz. Corporations and entities owned partially by 





the gov’t participated in activities that might have 





given rise to the explosion, evidence of Vz.’s direct 





participation is weaker than in Torres.





3. no evidence regarding importance of the industry to Vz. 





4. no evidence regarding the importance of the specific 




project to Vz.


4.  9th Circuit: foreign affairs impact is insufficient 





a. Sabbatino dealt with an actual federal law issue, the act of state 



doctrine, and these are what are implicated in foreign relations 



federal common law




Patrickson v. Dole Food (9th Cir. 2001): Latin American banana 



workers brining a class action suit over pesticide exposure.  



Pesticide has been banned in the united states, but still being used 



in Central America.  Action filed in HI state court because they are 


suing Dole.  Dole removes to federal court and its dismissed. 9th 



circuit rules that removal invalid, rejecting the approach of Marcos 


and Torres.  Foreign affairs impact insufficient to make case 



federal.  Sabatino is not about ambiguous language, it was actually 



about the Act of State doctrine, and there was actual law in that 



case that the court was 
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Sabatino:



1. Government was a party: the national bank of communist country is 


essentially a state entity



2. Gov action involved: yes seizure of property



3. The government did not object



4. Act of state doctrine


Marcos: 



1. gov’t actually brining the suit



2. Gov’t contests



3. Government did not object



4. Head of state immunity issues, and court specifically said it would make 

sense for the treatment of the Phillipine assets to be the same all over 


Peru:



1.  S. Peru was a corporation chartered in DE, although there were 



substantial gov’t interests at take in the litigation



2. Government has invested



3. Government protested



4. no


ATT:



1. Gov’t is not a party



2. Government not involved



3. No government protests



4. no


Dole:



1. Govt not a party



2. Government not involved



3. No government protest



4. No

EXTRATERRITORIALITY 

1. The Constitution and U.S. Statutes Abroad


a. Constitutional guarantees only apply in the actual US



1. Court held that the const. “for the United States of America”




In re Ross, 140 U.S. 453 (1891): Sailor convicted of murder by 



consular court in Japan. Jurisdiction by treaty w/ “non-Christian 



nations.”  Congress authorized consular courts by statute. No 



requirement for grand or petit jury b/c there is no requirement to 



honor rights citizens are granted in the constitution overseas: 5th 



Amd. “indictment of a Grand Jury”, 6th Amd. “speedy & public 



trial by impartial jury.”  These requirements under the const. which 


were not given to D, the Japanese government did not have to 



honor.



2. Supported by several Insular case holdings stating that US const. only 


applies to incorporated territories




a. incorporated: rights essentially equal to US




b. unincorproated: set of basic fundamental rights





1. court and congress has never clarified what these rights 




are, but they have held that the right to the jury trials is not 




fundamental 




DeLima v. Bidwell, 182 U.S. 1 (1901): PR is part of the 




US for economic purposes after cession, and therefore no 




customs b/w US and Puerto Rico





Downes v. Bidwell, 182 U.S. 244 (1901): Puerto Rico is 




not U.S. for purpose of Constitution. Not part of the US so 




far as const. rights are concerned





Hawaii v. Mankichi, 190 U.S. 197 (1903): Constitution 




does not apply before incorporation into U.S. 





Dorr v. United States, 195 U.S. 138 (1904): No jury trial 




right in unincorporated Philippines 





Rasmussen v. United States, 197 U.S. 516 (1905): court 




held that the terms of the treaty that purchased Alaska 




incorporated





Balzac v. Porto Rico, 258 U.S. 298 (1922): Puerto Rico 




Organic Act did not incorporate territory. Only 





“fundamental rights” apply. Right to jury trial is not 




fundamental



3. 4th Amd. protection limited to “the people”




a. people includes: 





1. Americans, whether overseas or not





2. Non-Americans with a substantial connection to the 




county




b. However, the 4th is intended to protect Americans in their homes





1. 4th violation occurs at the time of the search/seizure, thus 



if there was a violation it was in Mexico, not in the US 




when the evidence was admitted at trial.




c. Reinforced validity of Insular Cases




U.S. v Verdugo-Urquidez (1990): Mexican arrested on U.S. 



warrant and turned over to Border Patrol.  DEA then searched 



Mexican home w/o warrant, although there is cooperation from 



Mexican officials in carrying out the search. Trial judge excluded 



evidence from search via exclusionary rule. He had no substantial 



connection just by being brought over for trial and being held in 



the jail.

b. Plurality in Reid holds that protections of Constitution/Bill of Rights apply to 
citizens at home and abroad



1. J. Harlan concurrence: can’t court-martial civilians in capital cases




a. not willing to overrule Ross & Insular Cases




b. decision based on Nec. & Prop. Clause 



2. J. Frankfurter concurrence: court martial jx over capital cases goes too 


far




a. Need to balance Art. I v. Art. III & Amendments



Reid v. Covert (1957): Case involved two military wives who killed 


husbands. Both convicted by overseas courts-martial (being tried by 


military officers, not exactly impartial) and both had strong claims to have 

been insane. Jurisdiction based on UCMJ article 2(11): subject to 



provisions of treaty or agreement, persons accompanying armed force.  


Court holds const. applies to the trials. Specific problems with 



prosecution: trials here were before a panel of military officers, this was 


not a jury of your peers (Art III, §2), 5th Amd. “indictment of a Grand 


Jury” (makes an exception for the military), 6th Amd. “speedy & public 


trial by impartial jury.”  Court skeptical in restricting rights of civilian Ds.


c. Military dependants cannot not be tried by court-martial overseas



1. must have a const. trial




a. Why: Jurisdiction over dependents exceeds Congress’ Art. 1 



authority to make rules for government armed forces Ex rel 



Singleton, 361 U.S. 234 (1960)

2. Federal Statutes Abroad


a. Presumption Against Extraterritoriality



1. Longstanding canon of statutory interpretation: statutes which are 


ambiguous regarding their application abroad, should be read only to 


apply w/in the US



a. Rationale underlying canon:





1. International law barred extraterritorial application






a. Charming Betsy canon called for presumption





2. Choice of law principles originally required application 




of domestic law





3. Comity requires respect of foreign countries and their 




legal systems





4. Early congressional focus on domestic matters, although 




a recent trend towards external application has started





5. Due process concerns in criminal cases




b. Called into question in 1950s








1. International law began to allow extraterritoriality





2. Choice of law had become more flexible





3. Congress more externally focused




2. Congress can regulate extraterritorially, but it must do so expressly 





a. presumption is still strongly applied





Aramco: even though it’s more permitted for congress to legislate 



outside the US, courts are still taking this presumption seriously.  



Unless congress makes it clear that a statute is intended to apply 



outside the US, the court will apply the presumption and hold that 



it only has domestic affect






EEOC v. Arabian American Oil (1991): U.S. citizen discriminated 



against by U.S. corporation.  Action clearly violated Title VII if in 



U.S., but the conduct took place in Saudi Arabia.  Court holds 



statutory language is ambiguous and Congress could regulate 



employment abroad if wanted to.  However, absent legislation, the 



presumption applies. Title VII does not apply extraterritorially to 



regulate employment practices of United States employers who 



employ United States citizens abroad.



3. U.S. laws can be applied extraterritorially when there are effects in the 


U.S.




Hartford Ins. Co v. California (1993): CA suit alleged London 



based re-insurers conspired to limit coverage available in U.S.  UK 


Gov’t as amici said conduct legal under British law.  Court held 



U.S. antitrust regulation enforceable abroad when effects are in 



U.S.  No actual conflict with UK law because companies can 



follow both US and UK rules Dissent called for application of 



both: Presumption against extraterritoriality and the Charming 



Betsy canon.



4. Ambiguous statutes are to be read to avoid unreasonable interference 


with sovereignty




a. If its unclear whether the law also applies to foreigners, then the 



law needs to be read to avoid unreasonable interference with 



sovereignty




Hoffman-La Roche v. Empagran (S. Ct. 2004): Class action suit 



alleged vitamin price conspiracy. Specific issue was right of 



foreign purchasers to sue for harms under U.S. law. Foreign Trade 



Antitrust Improvement Act (FTAIA) limited Sherman Act to cases 



with U.S. effect- but could foreigners sue for their harm once U.S. 



harm was also shown to exist?

3. Application of the Constitution: criteria to be used to determine whether the constitution applies to particular persons 


a. Is government acting inside or outside the U.S.?



1. general expectation w/in the United States the full constitution is 


applied



2. US territories overseas: at least fundamental rights



3. the rest of the world: next to nothing is owed



4. This breaks down in some places 




a. Military law (Reid v. Covert: you don’t get a lot of the things 



ordinary civilians get)




b. Special maritime and territorial jx





1.embassies: we consider it US territory but international 




law says its not




c. Detention of Immigrants





1. in the united states immigrants after 9/11 were detained 




for long periods of time




d. Gitmo: not a territory but const. applied

b. If outside, how much U.S. control over location?: more control, more 


application, less control, less application)



Habaes Cases: Three key factors in determining if U.S. law applies (case-


by-case)




1. citizenship & status of detainee and due process provided in 



determining status




2. nature of apprehension/detention site




3. practical obstacles to writ entitlement




Boumediene v. Bush (S.Ct. 2008): Availability of habeas after 



DTA/MCA (stripping of habeas corpus jurisdiction). B/c it was 



stripped, detainees would have to have a const. right to habeas for 



it to apply at Gitmo.  Issues: 1. Is there a constitutional entitlement 



to habeas corpus for aliens at gitmo, 2. If yes, were the statutes 



legitimately suspended per the suspension clause (invasion or 



rebellion). Holding: gitmo is close and there are not practical 



obstacles for this reason, and it was under the control the US, thus 



there was a constitutional entitlement to the writ and Congress has 



not validly suspended 





1. Guantanamo under effective control of U.S.: practically 




this looks like US territory in spite of ultimate sovereignty






a. Ultimate sovereignty: original meaning of 





ultimate is last in time, meaning that Cuba has a 





reversionary interest and should the United States 





choose to give up the lease, Cuba’s sovereignty is 





restored 






b. U.S. has “complete jurisdiction and control”: 





these are strong words




Johnson v. Eisentrager:  Eisentrager was the head of a group of 



civilian employees of the German government providing 




intelligence to the Japanese government.  After the german 




surrender, they continue working for Japan.  They are charged 



and tried for this in China by a US military commission, and they 



are sent to Germany to serve their sentences.  They filed a habeas 



petition in US courts from Germany. USSC said no right to habeas 



b/c these were aliens being held outside the United States.  




Although they were United States prisoners, this was not akin 



to being on U.S. territory where the const. applies. 


c. Is person being acted upon a U.S. citizen?



1. Citizens usually have substantial force of the constitution applied 


d. If a non-citizen, what degree of connection to U.S.?



1. greencard holder? Illegal immigrant? US employee abroad or an 



embassy visitor? 



2. Dissenters have used the prisons as a way to argue connection but pre 


existing connection is stronger


e. What constitutional right is at issue?



1. For example, no right to a jury trial in the unincorporated territories


f. What are the practical consequences of extending the right in question?



1. If the court holds certain benefits/consequences of the constitution, are 


they too difficult to apply practically?



2. But if it wont hurt the government to apply the constitution or the 


situation arises rarely, court may be persuaded to find the right  

3. Random Dist. Crt. Decision for application of Fed. Statute Abroad


1. Does international law allow jurisdiction; and,



a. can argue the charming Betsey cannon: USSC interprets statutes to 



presumptively compliant w/ international law, so should be okay 



b.  Is U.S. statute intended to apply extraterritorially?



United States v. Noriega (S.D. Fla. 1990): N part of armed forces and is a 


head of state.  Noriega part of drug conspiracy while head of state.  Later 


“declared war” on U.S./deposed in invasion. Brought to U.S. and tried in 


federal court, challenged subject matter & personal jurisdiction.

4. Extraterritoriality under International Law


a. Traditional basis for jx under int’l law



1. Territoriality: act or substantial effects take place within the nation’s 


territory




a. classic example: someone just north of US border in Canada 



shoots a gun and the bullet kills a citizen





1. no act in the united states, but there is substantial effect





2. as you move away from the actual act, what constitutes 




sufficient effects is up for dispute



2. Nationality: regulation of conduct (at home or abroad) of the country’s 


own nationals




a. US has not done much of this historically, but has done so 



recently 




b. Classic modern example: sex trafficking: illegal for American 



go abroad to commit a sex crime outside the united states 



3. Protective principle: regulation of conduct abroad threatening national 


security




a. the more threatening the conduct, the stronger grounds are for 



assertion



4. Passive personality: regulation of conduct harming nationals abroad



a. different from protective: protective is that the conduct abroad 



impacts national security in the united states 




b. usually laws are not written to address this except for terrorism:




e.g. attorney general can only prosecute murders of 





nationals by non nationals overseas if they find the purpose 




of the murder was to intimidate citizens






1. this principle criminalizes war crimes against 





nationals 



5. Universality: regulation of serious offenses subject to jurisdiction by 


any nation (genocide, piracy, slavery, torture)


b. Restatement of Foreign Relations law adds additional requirement that exercise 
of jurisdiction be “reasonable”



1. Additional guidelines US court should consider in making a case-by-


case determination




a. it is not clear that the restatement rules are all incorporated in 



international law, but the USSC cited to it in Hoffman


2. Factors to be applied include:




a. connection of activity with national territory




b. connection of person regulated with nation




c. importance of regulation to regulating state




d. importance of regulation to international system




e. consistency of regulation to international system




f. interests of other states




g. likelihood of conflict with other state’s regulation


c. Universal Jurisdiction



1. Historically applied to piracy, later slave trading and expanded at the 


end of World War II to include war crimes and crimes against humanity




a. Other uni jx crimes (United States v. Yunis (D.C. Cir. 1991)):





1. Piracy, trafficking in slaves, aircraft attacks/hijacking 




(terrorism)






a. uni jx authorizes specific crimes of terrorism via 





treaties, since CIL doesn’t have a defintion 



2. The US allows for universal jurisdiction under:




1. torture statute 18 U.S.C. § 2340: whosoever outside the US 




2. piracy 18 U.S.C. § 1651




3. Geneva Conventions mandate universal jurisdiction over “grave 



breaches” defined by treaties





a. but U.S. War Crimes Act requires that either perpetrator 




or victim be U.S. for jurisdiction




4. U.S. pressured Belgium to repeal its assertion of universal 



jurisdiction over US


d. U.S. Extraterritorial Jurisdiction



1. U.S. does assert substantial extraterritorial jurisdiction, including:




a. Anti-trust laws: effects of monopolizing activities within the 



united states





Ex: British insurers actions have an anti competitive effect 




w/in the US, and the US regulates this bc of its effect even 




though the conduct arises outside the US and might be legal 



where it occurs 




b. drug trafficking: world community has come together against 



this




c. genocide: international law allows uni jx




d. war crimes: international law allows uni jx, but US statute 



doesn’t go as far as treaties/international law allows us to




e. hostage taking




f. terrorism-related offenses (extradition is important here)




g. illicit sexual activities/child pornography

5. Extradition


a. extradition is on shaky legal ground, the main support for it is that we have 
followed it for nearly 100 years so its unlikely to be struck down


1. Two Types:




a. Person convicted in a foreign country and flee: extradition 



requested to return less frequent)




b. Person charged w/ a crime in another country and extradition 



request is to send them to another country to serve trial


b. Process:



1. Diplomatic channels: Requesting state makes request via State Dept




a. if the law enforcement agency w/in US wants someone 




extradited from a foreign country, they have to work through our 



state department to get the information forwarded to the foreign 



country



2. State verifies treaty compliance: the extradition must:




a. fall w/in the scope of a general treaty, or 




b. the countires must have have an extradition treaty between the




Issue: can you extradite w/o a treaty?

 

3. once treaty verified, DOJ reviews for legal sufficiency and forwards to 


local U.S. Attorney where they believe the individual can be found



4. U.S. Attorney requests arrest warrant from judge




a. the individual usually does not have an attorney at this part 



because they don’t know they are in trouble yet



5. Judge holds hearing to establish if individual is extraditable:




a. if crime charged is extraditable offense, and




b sufficient probable cause has been asserted



6. If the judge says they are extraditable, the Judge certifies 



extraditability to Secretary of State




a. Secretary of State makes final decision





b. if criteria met: secretary cannot second guess, but he can decide 



to move forward or not




c. if criteria not met, its over


c. The Law (based upon treaty agreements)



1. Dual criminality: only looking at the conduct, not the punishment




a. Conduct that is going to be punished (via extradition) must be a 



crime in both countries





1. Countries are not going to send someone to face a crime 




they won’t prosecute themselves (eg. US doesn’t extradite 




someone to face punishment for speech)




b. Doesn’t have to be equal in wording, but the conduct giving rise 



to the crime has to be criminal in both



2. Political offense exception




a. Countries do not have to extradite where the prosecution is for: 



1) political purposes or 2) for an offense that is political in nature





e.g. US wouldn’t extradite Irish nationals for terrorism 




charges b/c it was argued that the prosecution was political 




in nature




b. growing concerns over terrorism has narrowed this doctrine 



significantly over the years



3. Statute of limitations: apply the SOL of a requesting country




a. some countries toll the SOL where the person is a fugitive of 



justice



4. Specialty doctrine




a.  individual being extradited can only be prosecuted for the 



offenses for which extradition is requested





1. designed to prevent countries from defeating things like 




the political offense exception




b. Individual or sovereign right?





1. if right between sovereign states: states can waive this 




right






a. US views as sovereign right






Ex:  US requests extradition and we get the person 





extradited and when they get into the country US 





realizes they committed other crimes, US can ask 





sending country to waive their rights under the 





doctrine and allow prosecution for the other crimes 





in addition to the crime extradited for.  If US 





violates, the remedy lays w/ the government and the 




individual doesn’t really have recourse


d. Extradition issues internationally 



1. Extradition of nationals: many countries like France and Israel will not 


extradite nationals



2. Death penalty: sore subject for countries that bar capital punishment




a. European convention on human rights bars capital punishment 



and extradition where capital punishment is at issue





1. some countries require assurance of no excution






a. problem: fed. gov’t cannot ensure that states 





won’t execute







1. DOJ can promise not to execute on 






federal grounds, but they cannot make 






promises for the states and Fed gov’t can 






send statement to sending gov’t that they 






will try to convince the states not to execute, 





but nothing more


e. Extraterritorial Abduction and Extradition



1. Definition: Bringing someone back to the US w/o the permission of the 


individual country or the person being “extradited”




a. This could violate other countries laws and subject the persons 



involved to prosecution abroad




b. US federal courts do not ask or care however



2. Ker-Frisbie Doctrine: allows trial of defendants present because of their 


abduction




a. Ker was “private” abduction from Peru (different from Alvarze)




b. Frisbie “public” interstate abduction




c. Together these cases say public or private, interstate or 




international, it is fine



3. Extradition treaty does not bar prosecution based on extraterritorial 


abduction




U.S. v. Alvarez-Machain: Mexican doctor accused of involvement 



of slaying of DEA agent.  He was abducted from Mexico and 



prosecuted.  USSC says that he can be tried.  He was tried and 



acquitted.  He brings another suit against those responsible for his 



abduction.  USSC threw out the second case saying there was not a 


sufficient enough harm for compensation.  Remember: state right, 



Mexico can complain but the individual cannot

THE WAR POWERS 

1. President’s const. war powers


a. Article II, § 2:  The President shall be Commander in Chief of the Army and 

Navy of the United States, and of the Militia of the several States, when called 

into the actual Service of the United States



1. militia is the national guard and they work for the governors of states 

2. Congress’ const. war powers


a. Article I, § 8:  The Congress shall have Power . . . to provide for the common 
Defence



1. To declare War, grant Letters of Marque and Reprisal, and make Rules 


concerning Captures on Land and Water;




a. Marque and reprisal is no longer in existence




b. Declare war still exists




c. Do captures on land and water include people?: If so, Congress 



has the right to determine how people captured are treated, not the 



President (impt. in the war on terror)



2. To raise and support Armies, but no Appropriation of Money to that 


Use shall be for a longer Term than two Years;




a. Two year limit: Framers concerned about having a standing 



army that would be disloyal and could be used to subvert power





1. The specific limit is also the term of Congress, ensuring 




that no one Congress can bind the country for an excessive 




period of time 




b. Congress can conditionally fund, giving president armies for one 


purpose but not another, thus limiting the president


3. To provide and maintain a Navy;




a. Navy is harder to pose a threat, so they don’t have the same 



limitations as the army above





1. They have boats, they cannot march



4. To make Rules for the Government and Regulation of the land and 


naval Forces;



5. To provide for calling forth the Militia to execute the Laws of the 


Union, suppress Insurrections and repel Invasions;




a. President gets to control militia when called into service, but 



Congress determines when they are called





1. They can delegate this to the president w/ limitations



6. To provide for organizing, arming, and disciplining the Militia, and for 


governing such Part of them as may be employed in the Service of the 


United States, reserving to the States respectively, the Appointment of the 


Officers, and the Authority of training the Militia according to the 



discipline prescribed by Congress




a. Congress provides rules for the militia and those in the militia 



called to duty




b. Either the same laws as military or new laws





1. Usually militia laws are lax



7. the states oversee the training of the militia using the standards provided 

by Congress

3. Roots of the War Powers Provisions


a. British Precedent



1. King had authority to (on his own): declare war, raise armies, 



promulgate “Articles of War”: detailed rules that regulate the conduct of 


the army, issue letter of marque and reprisal




a. he would need money from parliament eventually but he could 



get the ball rolling on his own



2. Parliament maintained the standing army in Britain via Mutiny Acts




a. annual acts that put parliament in charge of mutiny and serious 



acts




b. A little separation between king and parliament via renewal





1. This is where the framers got the idea for renewal of two 




year appropriations


b. American Militia Experience



1. Professional soldiers found militia badly wanting




a. poorly trained and disciplined, short periods of active service



2. Framers’ apparent views




a. cost-effective means of defense 





1. they have to use their own funds






b. check on usurpations by standing army





1. if the president uses standing army to turn on the people, 




the thought was that the state militias would save us


c. Federalist No. 25 (Hamilton)



1. Pays homage to valor of militia during the revoluation, but then says




a. Militia alone would have ‘lost us our independence’




b. not worth millions spent




c. regular and disciplined army required



2. Consistent with George Washington’s views/experience


d. Articles of Confederation



1. Reserved to Congress “sole and exclusive right to determine peace and 


war”




a. This makes sense bc Congress had most of the foreign powers 



authority



2.  States could fight only if invaded or threatened with imminent invasion 


by Indian tribes



3. Critical weakness was that Congress was dependent on states to provide 

funds and troops, bc they had no way to do this on their own




1. Constitution had to address these weaknesses





a. Power to tax and raise armies on their own w/o being at 




the mercy of individual states

4. Congress’ role in authorizing war


a. What does it mean to declare war?



1. Vattel/In’tl Law Definition: Suggests that the declaration serves 


a formal purpose and it should lay out why you are going to war in the 


hopes that your adversary will realize you are serious and thus they 


compromise




a. Dec. of War Contents: 1. intent to use force and 2. Reasons



2. Domestic rationale: Dec. of War is a combination of the Presient’s 


authority exercise his powers as commander in chief and the int’l law 


rationale.


b. President’s conduct in war is strictly limited to the Congressional authorization



1. “perfect” v. “imperfect” (limited) war




a. perfect: total war, invoking the full scope of internationally 



recognized war powers




b. limited war: significant constraints on how American military 



force can be used





Little v. Barreme: quasi war w/ France where US has 




authorized limited hostilities, including 1799 statute 




authorizing seizure of U.S. vessels sailing to France.  




Executive Order issued subsequently allowed seizure of 




vessels sailing from France.  USS Boston captured Danish 




vessel Flying-Fish believing it to be under false colors (in 




disguise to avoid capture) and sailing from France at the 




time. Prize court restored the boat to owners w/out 





damages.  Issue on appeal whether damages allowable?  If 




it was a good faith mistake, the court may not award 




damages.  But, b/c the ship was sailing from France not to 




France as required by the statute, a good faith mistake 




regarding identity might be irrelevant because you could 




never seize a vessel sailing from France.  Court upholds 




literal congressional mandate, individual officers liable for 




violation.  Congress can chose to authorize a limited scope 




of hostilities and when they do so those limitations are 




binding on the executive, they don’t have to declare only 




blanket wars, Pres is then constrained by Congresses’ 




limitations.


2. Executive is bound by whatever Congress authorizes (conduct is strictly 

limited to the scope of the statutes)




Bas v. Tingy: Quasi-War with France. Limited to naval activity 



against armed French vessels. Authorized by series of statutes. S. 



Ct. upheld congressional authorization.  This is a limited war bc its 


only against French vessels, not the full amount of capture allowed 


in perfect war.  Holding: executive is bound to only what is 



authorized by congress, and captures made beyond the scope are 



personally liable to the owners of the captured vessels for 




damages.  



3. Applies where there are formal declarations of war




Brown v. US (1814): The US seized French private property w/in 



the United States.  International law allows seizure of enemy 



property domestically during a war.  But the common practice was 



to allow the other side time to remove, but this practice was not 



legally mandated. Issue: did the War of 1812 formal declaration of 



war give the president full power to do whatever he wanted, or was 


he bound by common practice, or was it up to congress to decide?  



Holding: it was up to congress to decide, president cannot seize 



property on some war power when Congress has the power to 



decide. 


c. Courts look for “any action by the Congress sufficient to authorize or ratify 

military activity”



1. Continued appropriations are sufficient




a. Vietnam War. Low-level involvement under Eisenhower/JFK. 



Tonkin Gulf Resolution enacted August 1964, repealed in January 



1971.  Nixon claimed authority to protect troops in Vietnam.  



Congress continually appropriated funds after repealing the 



resolution which was sufficient to continue the war



2. Repealing a war resolution is not sufficient to determine that Congress’ 


authorization is repealed




Orlando v. Laird (2d Cir 1971): Congress has “duty of mutual 



participation”. Courts look for “any action by the Congress 




sufficient to authorize or ratify military activity.” Even though the 



resolution was repealed, they did not try to bring troops home.  Its 



not the declaration of war per se, but congressional participation in 



the decision to commit troops to military action

5. Declaration of War today 


a considered a sovereign right


b. UN Charter prohibits uses of military force in other than a purely defensive 
intention 



1. do declarations of war violate of the charter


c. Components of a declaration of war: 



1. International notice and 



2. Domestic authorization


d. Three theories on declaration of war



1. Congress uses magic words: “declare war”




a. only five wars have formally declared in this manner





1. War of 1812, Mexican-American War, Spanish-





American War, World War I, World War II






a. This amounts to 11 declarations of war b/c each 





country is a separate declaration of war



2. Declare war is a term of art that invokes the international law rule 


requiring that:




a. notice be served and list your grievances; and




b. domestic authorization (two houses + presentment)




c. AUMF, Tonkin Gulf, and Iraq/Kuwait all state the grievances 



against the country





1. This theory seems to comport best with what Congress 




has done after WWII



3. Congressional authorization only saying that the President can use force 


e. What scope of military employment requires congressional authorization? E.g. 
How big does a use of force have to be before Congress has to specifically 
authorize it?



1. War is so expensive and funding is not a practical constraint for the US 


b/c we have so much pre approved by Congress every year, so this is an 


important question 



2.  You can violate jus ad bellum (rule requiring self defense) but still 


must comply with rules for the use of force “jus in bello” (law of law, 


international humanitarian law)


f. When is a war not a war?



1. Declaration of War required (United States v. Averette)



2. Declaration of War NOT required (United States v. Bancroft)


g. War on Terror



1. AUMF of Sept. 2001



2. Iraq authorization 

6. President’s Role in War


a. Constitution: Article II, § 2: Commander in Chief 



1. Are “vesting” and “take care” clauses source of any additional 



authority?




a. often seen as a limitation on the President’s authority 



2. Federalist No. 69 (Hamilton): C-in-C amounts to nothing more than the 


supreme command and direction of the military forces and naval forces, as 

first General and admiral . . . 


b. President has sole discretion as to means to carry out the war



1. this is a political question and not for courts to adjudicate



2. officers following the directions of the President are not civilly liable 


for the consequences of their actions. 



Durand v. Hollins (Cir. Ct. 1860): Mexican/American war case.  



US/Mexico break relations over Texas border, US moves troops into the 


Rio Grande, Mexico attacks, Congress declares war against Mexico at 


President Polk’s request. Hollins, a US naval captain, orders bombardment 

of Nicaragua in response to the theft and destruction of American 



property, and an attack on an American minister, under authorization from 

the Secretary of the Navy.  Durand, an American citizen, sues Hollins for 


the destruction of his property. Did executive authorization justify Hollins' 

bombardment? Yes. Citizens abroad are entitled to government protection.  

Must look to Executive for this protection: this is who would send troops 


or protection to help.  However, it is the President’s choice on how to 


help, and those unhappy with the choice can take it up as a political 


question, but not in the courts. 

7. President’s Unilateral Authority (Cong. Authorization not needed)


a. U.S. is attacked, president does not have to wait for congress to authorize 
military response



1. What does it mean for the US to be attacked?




a. President can respond to an attack on the 50 states (probably 



territories too, but the answer becomes less clear)




b. Military forces abroad 





1. Unclear whether embassies would qualify or not, b/c 




these are sort of fictions



Prize Cases: The Civil War. Confederates bombard Fort Sumter April 12, 


1861. President Lincoln takes immediate action: convenes special session 


of Congress for a couple months in the future, calls up 75,000 militiamen, 


seeks volunteers for Army and Navy, imposes blockade on southern ports, 

authorizes suspensions of habeas corpus.  Lincoln delivers message to 


Congress on July 4, 1861 saying that the Confederates were clear 



aggressors, that the Militia call-up & blockade qwew within President’s 


power.  Lincoln asked for ex-post ratification of his actions.  Congress 


explicitly ratified actions ex post.  Dissent argued that Congress must 


authorize execution of belligerent rights.

b. People politically like what the President is doing



The Korean War: Executive commits troops based on UN security 



council call for action to be taken.  Pres does not seek Congressional 


authorization.  But there was little opposition and appropriations were 


made.  In 1949 China fell to the communists, and this took place in 1950.  


People didn’t care because they were scared of communism in Korea. 


Historically, whether people raise constitutional objections at the time 


something is happening is based on politics at the moment




1. people want to use this as a precedent for broad executive 



authority but the irony is that is in response to UN security council 



call for action, and many who favor aggressive executive authority 



also think its bad to give away power to the U.N.


c. American civilians abroad



1. President can send troops where he sends civilians to a dangerous area 





Somalia: Initially humanitarian operation.  Armed insurgents 



meant military protection necessary, b/c aid shipments were liable 



to be stolen by armed persons.  This required protection of the aid 



workers, leading to troops being sent in.  Bush Sr. dispatched 



28,000 troops Office of Legal Counsel (OLC) justification: 




President has authority to protect Americans and President has 



acted similarly in the past. 




Grenda war is an example of this ( to save medical students



2. What about legal persons (corporations), if you are on vacation abroad?

d. Authorized by defense treaties



1. Defense treaties are usually in compliance w/ Const. procedures (e.g. 


declaring war using bicameralism and presentment)




a. John yoo would say that the constitution gives the president 



power to declare war unilaterally so you don’t need Congress b/c 



under the constitution President has a ton of power to protect us


e. Attack Imminent 



1. UN charter argued that the preemptive right to attack is narrow 




a. an attack has to be legitimately imminent





1. Classic example: six day war ( Egypt looming over 




Israel and Israel struck first





2. Even if iraq was supporting terrorism and making 




weapons of mass destruction it wouldn’t meet this standard


f. American property abroad

8. War Powers Resolution: Congressional authority to regulate the use of force


a. Broad executive authority fans believe this is unconstitutional b/c it’s a statute 

and it cannot interfere w/ legitimate authority



1. But the constitution isn’t clear on the presidential and congressional 


bounds in the area, so its unclear if its unconstitutional and if so, which 


parts


b. War Powers Resolution § 2, Pub. L. 93-148  p. 246-7



1. Calls for the Application of “collective judgment” of the president and 


Congress about



a. Introduction of U.S. forces into hostilities





1. Legality/Constitutionality: Congress the power to declare 



war, meaning they get a say: so doesn’t the introduction of 




US forces into hostilities encompass the Framer’s vision of 




Congress’ participation in declaring war



b. Situations where imminent involvement likely





1. more than where hostilities are already occurring 





2. We don’t know what constitutes imminent






a. But, Polk sending troops to Mexican territory, 





knowing its going to provoke a reaction, is exactly 





the kind of situation Congress had in mind





3. Those who favor congressional authority interpret this on 



the side of over inclusiveness (e.g. sending troops to 




Somalia to protect civilian aid workers)





4. might give congress power to micromanage, but there is 




a strong argument in favor of executive authority here b/c 




President might have the power to control



c. Continued use under these circumstances



2. C-in-C authority constrained unless




a. Declaration of war




b. Specific statutory authority




c. Attack upon U.S./territories/armed forces


c. War Powers Resolution § 3, Pub. L. 93-148 



1. Requires consultation in “every possible instance” before:




a. Introduction of U.S. forces into hostilities




b. Situations where imminent involvement likely



2. Requires Regular consultation until situation terminates



3. Issues with § 3?




a. Actual practice has been to inform Congress, not consult





Ex: President has sent troops places where they have ended 




up in hostilities.  Sometimes specifically authorized by 




congressional statute, sometimes not.  In the latter 





situations congress informed congress, but not formal 




approval (e.g. grenada)




b. If the operation requires congressional authorization, the 




consultation section would be inadequate




c. Unilateral executive people say that this constrains presidents 



power




d. Who gets to decide what a “possible instance” is?


d. War Powers Resolution § 4, Pub. L. 93-148 



1. President must report to Congress w/in 48 hours if:




(1) Forces introduced into hostilities or situations where imminent 



involvement in hostilities likely




(2) Into foreign territory or waters equipped for combat unless for 



supply, training, etc.





a. when a naval vessel goes overseas its equipped for 




combat




(3) In numbers which substantially enlarge combat ready presence 



in foreign nation



2. Follow-up reports due at least every 6 months



3. Typically reports say “consistent with” WPR



4. Issues with § 4?




a. Probably the least controversial of the provisions b/c if President 


is doing these things he is spending money they have appropriated 



and they often require reports on spending of money




b. On the strongest constitutional grounds 




c. Reality is U.S. forces widely deployed/ Routine Forward 




Deployments





1. our routine deployment patterns might lead to technical 




violations of §4 for failure to report (military will argue its 




for supply or training, but literal reading could be 





problematic)



Campbell v. Clinton (D.C. Cir. 2000): 03/26/99 NATO Yugoslavia 


bombings campaign begins, and Clinton reports to Congress 03/26 (no 


prior consultation).  It took congress a month to anything, and on the day 


they consider Clinton’s actions they also considers four acts supporting 


Clinton’s actions 04/28: 1. Votes down declaration of war 427-2, 2. 


Authorization for air strikes fails 213-213, 3. Immediate termination of 


hostilities resolution fails, 4. Funding for strikes approved.  31 



Congressmen opposing strikes sue to block.  What should be the 



outcome? Held to lack standing: no injury for legislators losing, so long as 

their voted counted.


e. War Powers Resolution § 5, Pub. L. 93-148 



1. Reportable operations required to terminate w/in 60 days unless:




(1) Congress declares war or statutory approval





a. this applies where Congress has not yet authorized




(2) Congress extends 60 day period by law




(3) Congress can’t meet due to attack on U.S.



2. President can extend 30 days if safety of U.S. troops requires



3. Congress may direct withdrawal by concurrent resolution at any time




a. This can direct forces to be withdrawn




b. Like a legislative veto, doesn’t need presidential approval, just 



needs passage by both houses 





1. to undo presidential action you need 2/3 of each house, 




as opposed to majority in declaring war.  If president 




knows he has favor, this might encourage his unilateral 




action.


f. War Powers Resolution § 8, Pub. L. 93-148 



1. Authority to introduce troops may not be inferred from:




(1) Any provision of prior/future law unless it specifically declares 



it meets WPR definitions








a. prior is okay





b. future might be problematic b/c you are telling Congress 




to comply w/ a statute of a prior Congress




(2) Any prior/future treaty unless implemented by specific 




legislative authorization



( Treaties and statutes should not be read to imply authority to introduce 


troops

9. Summary


a. Permissible Executive Use of Force: President can defend against an actual 
attack, probably against a very imminent attack, protect territories/forces, 
probably Americans abroad 


b.  Permissible Congressional Constraints?: Cut off funding (appropriations 
power), they can place limits on the use of funds, they can limit authorization in 
the first place where they give an authorization (think about this in relation to the 
“global war on terror”( what did congress authorize w/ AUMF)

THE WAR ON TERROR

1. Trials Under the Law of War


a. Court Martial: jurisdiction limited to essentially military offenses



E.g.: Desertion, subversion, striking a superior( but you could not be 


tried for rape, robbery, murder, arson, e.g. garden variety crime




a. If a solider was accused of one of these offenses, they had to be 



turned over to the local magistrate





1. However, this is not practical on enemy territory, 
(we are 



not going to turnover Americans), leading to the creation of 



military commissions in the Mexican American war) 


b. Military Commission



1. Created in Mexican War to maintain order and discipline in the army




a. General Scott promulgates G.O. 20 (martial law) 





1. GO classified civilian offenses allowing military  





commission jx, using authority from the law of war





2. Military commission looked just like a court marital: 




same evidence rules , post trial review, etc





3. He viewed as congressional authority, administration did 



not assert any unilateral Executive authority



2. Military Commissions in the Civil War




a. More than 4,000 trials during the war: many took place in the 



South (occupied enemy territory) 




b. USSC established judicial review identical to 
court-martial





1. Vallandigham: No direct appellate review like art. 3, but 




collateral challenges like habeas petition can be heard




c. Military commission doesn’t apply to trial of U.S. civilians in a 



free state Ex parte Miligan 




d. Controversial military commission cases 





1. Lincoln assassination conspirators tried by military 




commission (how does this comport w/ Miligan if it was 




civilian?)





2. Andersonville prisoner of war camp was really 





troublesome, people died, and the head of the prison was 




tried before military commission 



3. Philippine Insurrection 1899-1902




a. More than 800 Filipinos tried by Military Commissions




b. Court-martial procedures/rules of evidence were the same 




c. Several dozen Americans court-martialled, 5 tried by military 



commission





1. Command responsibility issues






a. Failure to prevent soldiers from retaliating






b. Fostering hostile attitudes





2. Killing prisoners/Ordering mock hangings


c. Historic Common Uses of the Military Commission



1. Try U.S. personnel outside statutory criminal jurisdiction of the court 


martial or other US courts




a. Once scott created these, they tried some Mexicans




b. ¾ of MC trials during Mexican American war were Americans 



2. Enforce order in occupied territory



3. Try law of war violations




a. invoked in the current war on terror as justification for MC



4. Try citizens under martial law




a. during the civil war, as a matter of constitutional law, martial 



law is on shaky ground and Milligan question its existence 


d. Legislation of Court Martial and Military Commission 



1. 1862/63 – First statutory treatment




a. JAG to review convictions of court martial and MC




b. statute treats the both as equivalent giving them the same review




c. MC statutory jurisdiction over “common law” crimes





1. concurrent with court-martial





2. Congress approving Scotts use of the MC during 





Mexican American war



2. 1916 re-write of Articles of War




a. Expansion of General Court Martial jurisdiction




b. “Savings clause” for military commissions (Art. 15)





1. fear that expansion of GCM would eviscerate MC





2. preserves MC jx as being concurrent w/ CM




c. Authority for President to prescribe rules (Art. 38) for CM and 



MC





1. Rules of evidence supposed to be similar to US courts



3. 1950 Uniform Code of Military Justice (UCMJ): current law 




a. Art 21 “Savings clause” for commissions (former 15)




b. Art 36 authority to prescribe “uniform” rules (former 38)


e. USSC decisions on Military Commissions (these are the Quirin holdings)



1. the power to conduct Military Commissions is Art 1 (Congress), not 


President’s unilateral authority (Art. 2). 




a.  Congress passed the “Articles of War” pursuant to their Art. 1 



power to provide rules for governing the Army, and Congress 



delegated this authority to the President in UCMJ





1. Two articles that the Court finds has delegated authority






a. Art 15: jx of court martials and military 






commissions is concurrent






b. Art 38: allows president to proscribe rules for 





trial by court marital and military commissions 



2. To be constitutional, the military commission is constrained by the law 


war 




a. charges can only be prosecuted where the offenses are 




prosecutable under the law of war. 




b. charges must not violate any constitutional constraints





1. this is not explained further in Quirin, but the implication 



is that they mean there are some charges which might be 




recognized by the law of war but which the constitution 




might require to be tried in art 3 courts (ex: treason)



3. Unlawful combatants can be tried before a military commission 




a. lawful combatants can be captured and detained: POW




b. unlawful combatants can also be captured and detained, but in 



addition you can be put on trial for the acts which rendered your 



belligerency unlawful





1. unlawful combatants get this title by committing an act 




which violates the law of war






a. the violation makes you unlawful and allows trial 





before MC for the specific act, but unlawful 






combatant is NOT a general status



Ex parte Quirin (1942): Germany decides to sabotage key defense 



industries in the US, and they recruit individuals who lived in the US 


during outbreak of hostilities but moved back.  They all speak fluent 


English and have family in the United States.  They are given uniforms 


and arrive on boats going to Long Island and FL, and when they arrive 


they bury their uniforms on the beach and blend in (Germany wanted them 

to have uniforms so they get prisoner of war protection).  The leader of the 

LI group calls the FBI and squeals. Eventually FBI sends someone to 


investigate, and he types a 250 page statement of every detail.  The men 


are tried under a Military Commission. 




1. Is there constitutional authority to conduct a military trial 



instead of trial before a regular article 3 court?  Yes, Congress has 



the Constitutional authority to pass laws regulating the government 


of the Army, and it delegated this power to the President. 




2. Are the charges valid: The court agrees that the law of war 



recognizes it as an offense for an enemy to go behind the lines (i.e. 



come into the united states in civilian clothes for the purposes of 



making war)




3. Can they be tried: they can be tried b/c they are unlawful 




combatants





a. lawful combatants can be captured and detained: POW





b. if you are unlawful, you can be captured and detained, 




but in addition you can be put on trial for the acts which 




rendered your belligerency unlawful


f. Subsequent Judicial Review of Military Commissions (e.g. Habaeas petitions) 



1. Command responsibility is valid charge under the law of war( 



subsequent judicial review OK




In Re Yamashita: General Yamashita was commanding the 14th 



Area Army of Japan in the Philippines when some of the Japanese 



troops engaged in atrocities against thousands of civilians. As 



commanding officer, he was charged with "unlawfully 




disregarding and failing to discharge his duty as a commander to 



control the acts of members of his command by permitting them to 



commit war crimes."  He was tried before a MC, charged solely for 


command responsibility based on his omission to act, even though 



there was no evidence that he knew of, encouraged or was able to 



prevent them (he was held up in the mountains under 




bombardment).  He was convicted under the principle of 




“command responsibility” if a commander knows or should know 



that their troops are going to violate law of war…(ask).  He 



petitioned for habeas review (Philippines were still a territory) and 



USSC heard appeal.  Yamashita is convicted and executed.  



Command responsibility is valid under the law of war.



2. No subsequent judicial review from non-US tribunal(US courts only 


have jurisdiction to review proceedings from a US tribunal




Hirota v. MacArthur: The international military tribunal for the Far 


East was not a US court, it was an international proceeding.  



MacArthur was acting in his Allied Role, not as an American 



officer in setting it up, and thus US courts had no jx to consider the 


outcome



3. limited/no habeas to aliens held outside the united states




a. this is probably the reason we used Gitmo (even though right to 



habeas at Gitmo subsequently found)




Johnson v. Eisentrager (1950): Eisentrager was head of a group of 



German civilians providing Japanese government intelligence.  



They did through the summer of 1945 (between the time Germany 



and Japan surrender).  Even though they weren’t fighting, they 



were charged w/ continuing to fight the war effort after Germany 



surrendered, b/c the surrender required all Germans to stop efforts. 



Once convicted, they were sent to Germany to serve their 




sentences.  They petitioned seeking a writ of habeas corpus in DC 



district court.  At the time, precedent said you could only hear 



habeas 
petition where detained, and DC district court denied.  



Holding:  No habeas review if held outside the US (presumably the 


reason why we chose gitmo( we have sole control so no risk of 



interference but its outside the US)

2. War on Terror


a. September 11, 2001



1. Significant outpouring of global sympathy: most governments 



denounced attacks and heightened global law enforcement efforts



2. Advantages of calling it a war




a. Ability to kill vice capture




b. military v. police




c. attack




d. Incapacitating detention without trial: you can detain more 



freely than under typical criminal justice system, under war you 



just have to establish affiliation w/ the adversary and you can 



detain for rest of hostilities 





1. if civilian, must demonstrate they are a security threat 




and must prove every 6 months),



e. Expanded prosecution options





1. Offenses against the Law of War





2. Military tribunals (CM or MC)





3. Art. 3 court otherwise required (this is where Quirin 




comes in)



3. Disadvantages:




1. Requires law of war compliance





a. War is heavily regulated under int’l law and US has 




always accepted these limitations in the past, including 




prosecuting our adversaries 


b. Terrorism as Crime



1. never defined explicitly by the international community





a. every country has a different definition of terrorism, and there is 



support for some groups that other countries consider terrorists (we 


supported insurgents in Iraq during war w/ Russia, but to Iraq these 


were terrorists)



2. instead specific acts of terrorism have been defined by treaties




a. Approach specified by a range of treaties:





1. 1970 Hague Convention for Suppression of Aircraft 




Seizure





2. 1999 Convention on Suppression of Terrorist Financing




b. Treaties require criminalizing offenses deemed terrorism under 



domestic law





1. “No safe haven” concept: any country which finds a 




perpatrator of an offense in their territory, must prosecute 




themselves or you are supposed to extradite them to 




someone who will prosecute them






a. treaties provide authority to extradite suspected 





terrorists( no separate extradition treaty necessary 





bc this provides authority 


c. Support for “war on terror”



1. Still controversial, some think going to war w/ terrorist groups is wrong, 

but this is a losing argument b/c solid legal support for calling it a war




a. UNSC Resolutions 1368 & 1373 allowing “inherent right of self 



defense” 




b. NATO invocation of collective self-defense after 9/11 attacks




c. Australia and OAS consider 9/11 “armed attack”




d. Authorization for the Use of Military Force considered 9/11 an 



“armed attack”


d. Bush Administration “War” on Terror( Post-AUMF Actions



1. Hostilities in Afghanistan opened



2. Nov. 2001 Military Order authorized trial by military commission of 


suspected terrorists (quirin)



3. Guantanamo detention facility 



4. “Enemy combatant” classification of adversaries in the “war on terror”




a. linguistically appealing but under the law of war is not a 




recognized classification





1. has no external legal significance allowing other 





countries to bind us



5. Geneva Conventions effectively inapplicable: al Qaeda is not a nation, 


and treaties are only binding on participating nations. 




a. They should apply to Afghanistan b/c they are a state party to 



the Geneva Convention, but what about Taliban?: Taliban was a 



“failed state” b/c they did not wear uniforms and weren’t an 



official government 



( war on terror language sought to give us the benefits of the war, but 


exclude us from the burdens (Geneva)




a. “law free” approach to the war




b. we could apply the law to adversaries, but we weren’t bound by 



the rules  

3. Detention of Enemy Combatants


a. U.S. Citizens detained in the U.S.



1. Citizens detained in the United States are required some due process in 


the absence of any effort to suspend habeas




a. Notice of factual basis for detention




b. Fair opportunity rebut Govt’s assertions




c. Hearing before neutral decision-maker


2. Court balances individual rights v. national security




a. AUMF triggers President to exercise fundamental incidents 



related to waging war b/c it legally places US in armed conflict





1. This includes detention 



Hamdi v. Rumsfeld (S. Ct. 2004): Hamdi captured under arms in 



Afghanistan.  Sent to Gitmo.  While at Gitmo, the US discovers that he 


has a legitimate claim to be a US citizen (born in Louisiana).  As a result, 


they move him to Virigina and South Carolina facilities.  He gets into 


district court in VA, and demands that the government meet higher 


standards of proof.  Appeal to fourth circuit, and it overrules district court 


judge.  Holding: AUMF places the US legally into an armed conflict and 


that doing so allows the president to exercise the “fundamental incidents 


to waging war” ( e.g. detention authority.  Majority focus on AUMF.




Scalia and stevens dissent: US citizen cannot be detained w/o



 charge.  Dissent calls it a “mr fix it” mentality: they are just trying 



to smooth things over.


b. Statutory habeas applies to Gitmo b/c it is under effective U.S. control Rasul


1. Statutory habeas is written broadly enough to cover Gitmo and opens 


the door for judicial review




a. muddies the waters bw being an alien at gitmo and a citizen in 



the US


c. Detainee Treatment Act (2005): Passed in reponse to Rasul



1. The Good (McCain): Barred torture & cruel/inhuman treatment



2. The Bad (Graham): Denied GTMO detainees habeas


d. Military commissions used to try Gitmo detainees unconstitutionally violated 
UCMJ and Geneva Conventions Hamdan v. Rumsfeld


1.  UCMJ, Art. 36 (b) requires that rules applied in courts-martial and 


military commissions be "uniform insofar as practicable." Stevens found 


several substantial deviations, including:




a. The defendant and the defendant's attorney may be forbidden to 



view certain evidence used against the defendant; the defendant's 



attorney may be forbidden to discuss certain evidence with the 



defendant;




b. Evidence judged to have any probative value may be admitted, 



including hearsay, unsworn live testimony, and statements 




gathered through torture; and




c. Appeals are not heard by courts, but only within the Executive 



Branch (with an exception not here relevant).



2. The majority also found that the procedures in question violate the "at 


least" applicable Common Article 3 of the Geneva Conventions, which 


requires a regularly constituted court



3. Court does not decide if conventions apply



4. Four judges in plurality say conspiracy is not a war crime


e. MCA passed in response to Hamdan in 2006, updated in 2009



1. Format: addendum to the uniform code of military justice, purporting to 

provide specific rules for military commissions, implying that the rest of 


UCMJ rules applies only to courts martial




a. MCA increases commonality w/ court marital





1. Rules of evidence/appeals process are the major 





difference






a. Cases appeal directly to DC circuit instead of the 





military courts of appeal






b. Lower hearsay standard than FRE





2. More comprehensive habeas stripping


f. Gitmo detainees have a constitutional right to habeas corpus



Boumediene (2008): Challenge from Gitmo detainee.  Holding: Gitmo 


looks a lot like the US (we have complete control, Cuban gov. has no say) 


and Gitmo is functionally the US.  Thus, suspension of the writ requires 


adherence to the suspension clause.  Absent those reasons, federal courts 


have to hear detainee Gitmo petitions.


g. Torture Memos (Bybee memo)



1. Conclusion: to apply the federal torture statute to limit the conduct of 


the US in interrogating detainees would violate the president’s 



constitutional commander in chief authority 




a. The memo falls short b/c it treats the torture issue as if Congress 



is passing laws to constrain presidents power, but really Congress’ 



laws are implementing treaties (CAT and GPW) that the president 



NEGOTIATED AND RATIFIED




b. Treaties clearly state however that wartime is not exception to 



torture (another memo problem)



2. Should there be legal accountability 




a. Argument that lawyers should be unconstrained in giving their 



legal answers and should not be chilled




b.  argument is that this is biased lawyering





1. These lawyers obligation to the US was to provide 




unbiased legal advice of the quality produced in court 




decisions but that instead these lawyers fed the bush lawyer 



requests to support torture legally

SUING FOREIGN ENTITIES IN U.S. COURTS

1. Foreign Governments have sovereign immunity


a. History of Sovereign immunity in the US



1. The origin of sovereign immunity was individual: dealing w/ monarchs 


and its been extended to people like foreign ministers and diplomats



2. The Schooner Exchange (1812): Public armed vessels immune (still 


good law).  Dicta: Sovereign’s ministers/diplomats personally immune.



3. Warship sovereign immunity remains customary international law 




a. U.S. captains must insist on immunity: Obey foreign laws but do 


not let foreign state enforce


b. Immunity is a matter of comity, not legal mandate



1. courts therefore defer to the executive (st. dept)


c. restrictive theory



1. immunity ony for public “non-commercial” acts by the gov’t




a. similar to the market participant doctrine in us constitutional law




b. gov’t not immune when acting in their commercial/proprietary 



interest



3. but they should get immunity where acting like a government



3. state dept adopted this approach, but disparate treatment resulted


d. FSIA (1976): codifies the restrictive theory of sovereign immunity



1. FSIA: foreign governments and their agents get immunity unless the 


conduct at issue falls into one of the specific exemptions in the act




a. If you want to sue a foreign government you need to be familiar 



with the exception in FSIA and the causes of action must be cast in 


a way thtat fits the conduct you want to sue over



2.  Applies to foreign states/agencies/instrumentalities




a. Agents or instrumentalities could involve a national bank or 



other government entities




b. Not just congress/courts, but the FCC, agencies, all the 




branches, all the independent agencies, fed. reserve bank




c. political subdivisions




d. majority owned corporations/“legal persons”





1. an airline is majority owned by gov’t is immune



3. Foreign states per se not liable for punitive damages



4. FSIA can be applied retroactively to conduct occurring before 1976




a. subeject to SOL


e. FSIA Exceptions


1. Waiver – express or implicit




a. Just like a US state can waive immunity 




b. Why waive: who would invest in a country if you have to worry 



about your money being seized w/o recourse 




c. No good doctrine for what criteria constitute an implicit waiver 



2. Commercial activity 




a. Was there commercial activity? (One of the following must be 



established) 







1. answer depends on how the question in the case is 




framed (see below)
 




b. Was the suit based on an act in conjunction w/ the commerical 



activity?




c. Was there a connection between activity and US?





1. Commercial activity carried out inside the U.S.






a. If a foreign country comes to the US and 






buys/sells something they can be sued in the US 





court 




2. Act inside U.S. but done in connection with activity 




abroad





3. Activity causes direct effect in U.S. 





( Must look to the nature of the act, not the purpose






a. Was the nature a government function or a 





commercial function?






b. “analogous to a private commercial 






transaction?”: could private parties engage in such 





acts?




Saudi Arabia v. Nelson (1993): Nelson was recruited to work in 



Saudi gov’t owned hospital by Hospital Corporation of America.  



Initial contact and contract signing in U.S.  Nelson arrested and 



“tortured” by Saudi police after complaining about hospital 




conditions in 1984.  Embassy said Nelson not mistreated and he 



was released after his Senator intervened.  He filed suit in federal 



court in 1988: 11 intentional tort counts, 3 counts of negligent 



failure to warn, 3 counts of harm to wife.





a. FSIA Analysis






1. Is there a state actor being sued: Saudi hospital an 




agent or instrumentality of the Saudi government? 






2. Does a FSIA exception apply?.





b. Commercial Activity Exception Analysis:






1. Was there commercial activity: he was hired and 





signs an employment K and works at hospital







a. Even though these events are commercial, 





the majority says NO: they define the 






activity in the 
case as police conduct( its 






not about a guy working at a hospital, its 






about the Saudi police conduct and that is 






not commercial activity






2. Was the suit based on an act in conjunction w/ it?






3. Was there a connection between activity and US?







a. Nature: police type functions







b. Purpose: be a better employee to keep his 






mouth shut (Doesn’t matter if this is 







commercial) 




3. Property taken in violation of Int’l law and there is a connection to the 


U.S. 




Ex: owner of the property is in the United States, moveable 




property is found in the US (stolen art)



4. Rights in certain property in U.S. at issue




a. Property invested in by the foreign nation, inherited by a foreign 



nation 



5. Tort loss in U.S. from official conduct




a. Based on liability under FTCA: where you could sue a the 



federal government for a tort, you could probably sue a foreign 



government 




b. Requires actual injury or loss in U.S. from foreign state act or 



employee in course of duty





1. Focus on physical injury, not emotional or breach of K




c. Does not apply where:





(1) Act involves performance of discretionary function





(2) Act is malicious prosecution, libel, slander, 





misrepresentation, interference with contract rights, etc.




d. Legislative history suggests auto accidents were purpose





1. Courts are not bound by this but many keep it in mind



6. Issue is contractually subject to U.S. arbitration



7. Gov’t sponsorship of torture or terrorism AND the US has placed that 


country on the list of countries that sponsor terrorism 




a. The country doesn’t have to be on list at the time of the act, so 



long as the act that you are suing over put the country on the list


f. Application of FSIA is sufficient to invoke SMJx for Art. 3



1. any suit against a foreign government requires initial application of 


FSIA to determine if the suit can proceed




a. Anytime you want to sue a foreign gov’t entity, the first step any 


court has to take, is determining whether or not the case is within a 


FSIA exception b/c the case can only move forward then




b. Fed law is necessary in these cases



2. when you are suing a foreign gov. entity, the fed. law doesn’t have to be 

stated in the complaint under the well pleaded complaint rule b/c its 


obvious that fed law will be invoked by suing a foreign government



3. note: PJx still has to be established 



Verlinden v. Central Bank of Nigeria (S. Ct. 1983):  Netherlands corp. 


contracts to sell cement to Nigeria. K called for Dutch law to govern 


transaction, any disputes to be arbitrated in Paris.  Nigeria to establish 


confirmed letter of credit in Amsterdam.  Nigeria fails to follow through 


on K. Central Bank of Nigeria gets lesser assurance from NY bank 



(unconfirmed letter of credit) and amends letters of credit to require 


shipment pre-approvals. Verlinden sues Nigerian bank for anticipatory 


breach in SDNY, asserts jurisdiction based on FSIA.  Bank defends on 


lack of personal/subject matter jurisdiction.  There is no SMJx based on 1. 


Diversity b/c two aliens doesn’t meet the statutory or constitutional 


requirements; 2. Federal question: Contracts for cement are state law, No 


ambassadors or ministers: even though the Nigerian bank is government 


its not one of these people, Not a case of admiralty and maritime; and 3. 


Statute required a “well pleaded complaint that states a federal law issue.”  

But there is SMJx b/c any suit against a foreign government invokes FSIA 

which is fed. law which must be interpreted by the court to see if any 


exceptions apply. 


g. FSIA analysis



1. Is there a state actor?




a. broad definition but the threshold: if no state actor, then no 



exception can come into play



2. Does an exception apply?

2. Act of State Doctrine


a. Basic Principle: Courts will not judge state acts done w/in their territory



1. Roots traced to sovereign immunity: e.g., The Schooner Exchange



2. It is not for American courts to decide whether a government was 


lawful within its own territory Underhill v. Hernandez (1897)



3. Reaffirmed in early 19th century cases where Court refused to hear 


expropriation claims


b. Source of the doctrine:



1.  Not required by international law-- therefore not limited to legal acts




a. Not mandated by constitutional text



2. Arises from separation of powers




a.  Judging foreign state acts can hinder foreign relations




b. Such decisions best left to political branches



3. Necessarily involves federal authority




a. qualifies as post-Erie enclave of federal common law




b. equally binding on federal and state courts


c. Act of state doctrine applies to conduct which violates international law, 

precluding the court from hearing the case



1. Federal courts will not judge foreign state’s expropriation under 



customary international law



2. may adjudicate under treaties or “other unambiguous agreement,”( but 

there is consent where there are agreements 


d. Invocation of doctrine not dependent on request from Executive branch



Sabbatino: On the heels of the Cuban Missle crisis, post failed Bay of Pigs 

invasion.  U.S. commodities broker Farr-Whitlock contracts to deliver 


sugar to customer in Morocco.  Farr-Whitlock then contracts to buy sugar 


from American-owned Cuban firm C.A.V. to deliver to Morcco.  Before 


FW can get the sugar, the Cuban government seizes the assets of the sugar 

co.  The broker having already agreed to sell the sugar, buys it from the 


Cuban government instead.  Broker delivers the sugar, gets paid, but the 


American owners of the sugar company assert a claim to proceeds b/c it 


was stolen sugar by the Cuban gov.  NY court directs proceeds be held by 


temporary receiver Sabbatino pending judicial resolution.  Cuban bank 


sues Sabbatino for payment for having delivered sugar to Farr Whitlock.  


Farr Whitlock counters that sugar seizure violated international law and 


therefore no payment due.  Banco Nacional counters that Act of State 


doctrine precludes U.S. judging lawfulness of seizure.  Trial and circuit 


court agree Act of State doctrine applies only to lawful actions.


e. Second Hickenlooper Amendment overrode specific Sabbatino holding



1.  Barred use of Act of State Doctrine to prevent courts from judging 


legality of confiscations




a. Applied retroactively to deny Cuba’s claim against Sabbatino



2.  Does not alter other provisions of decision


f. AOS only applies where the legality of the foreign government conduct is 
outcome determinative



1. applies where its not necessary for the court to rule on the conduct of 


the foreign gov’t under their laws



Kirkpatrick: American CEO bribed Nigerian official to win contract. 


Unsuccessful competitor ratted him out to U.S. gov’t.  CEO and 



corporation indicted and plead guilty. Competitor then filed civil suit 


under RICO. Kirkpatrick sought to use Act of State Doctrine as defense-- 


argued U.S. court could not judge Nigerian conduct.  AOS doesn’t apply 


b/c this suit is really about the American conduct, not the Nigerian 



conduct.  The conduct is whether the American Company bribing the 


Nigerian violated American law.  Thus the overoall scheme will be 


inquired into, but the court will not have to rule on the legality of Nigerian 

action bc of AOS doctrine.  It is not necessary for the court to rule on 


whether the Nigerian officials complies w/ their own rules, but whether 


American complied with American law so the AOS doesn’t bar the suit.

g. Court assumes that foreign conduct is legal w/in its own territories



1. Causes embarrassment to govt where other countries judge their 



domestic conduct

3. Possible AOS Exceptions


a. Commercial activity – not judicially adopted in the US, but not definitively 
rejected either 


b. Bernstein exception – doctrine not invoked if Executive has no objection to 
litigation



1. rejected by majority of the Court in City Bank


c. Reverse Bernstein exception – doctine only invoked at Executive request



1.  rejected by Sabatino


d. U.S. Government as plaintiff – lower courts have held AOS inapplicable



1. when gov. is plaintiff it appears AOS is inapplicable and its possible a 


commercial activity exception is invalid

4.  Act of State Doctrine & FSIA Compared


a. Similarities:



1. Both doctrines limit suits against foreign sovereigns



2. Both are intended to reduce international friction



3. Both are federal law binding on states


b. Differences:



1. AOS is federal common law while FISA is statutory



2. AOS can be invoked by non-government parties



3. AOS applies only after subject matter jurisdiction




a. Jurisdiction under FSIA does not bar AOS use





1. If no smjx, don’t get to AOS





2. FSIA jx doesn’t mean AOS jx



4. AOS limited to acts within state’s territory



5. FSIA immunity waivable, AOS may not be

5. Suing Foreign Entities in U.S. Courts 


a. Two potential challenges to suing foreign states (downside to suing a foreign 
state): Sovereign Immunity and Act of State Doctrine



1. One advantage to suing foreign states: FSIA provides basis for federal 


question jurisdiction


b. Obtaining Jx over foreign non-state actors: Alien Tort Claims Act (ATS); 
Specific federal statutes, e.g., Torture Victim Protection Act



1. unanswered when individuals can claim the immunities allowed for 


states

6. Alien Tort Statute (ATS)


a. Judiciary Act of 1789 




1. Sec. 9 [Statutory Jurisdiction of federal courts]: [district courts] shall 


also have cognizance, concurrent with the courts of the several States, or 


the circuit courts, as the case may be, of all causes where an alien sues for 


a tort only in violation of the law of nations or a treaty of the US. 




a. Alien gets to sue for a tort in federal or state court





1. Jx is concurrent w/ the courts of the several states 





2. law of nations isn’t in the supremacy clause, so state 




courts do not have to grant this jx






a. This is saying that if state courts already 






recognize some of these torts, they can continue to 





hear them and the alien has the choice where to file





3. law of nations tort (international law) or treaty tort



2. Sec. 11 [Diversity jurisdiction]: Case removeable where: an alien is a 


party and $500 threshold




a. Cannot be alien v. alien, one party ahs to be a state or a citizen 



of the state




b. Probably deliberate nothing in 1789 addressed alien v. alien 




1. Framer’s wanted to avoid offending other countries, so 




why would they want to create a statute that would draw 




them into these conflicts 


b. 28 U.S.C. § 1350: 1789 Act now codified in the USC



1.  The district courts shall have original jurisdiction of any civil action by 


an alien, for a tort only, committed in violation of the law of nations or a 


treaty of the United States.


c.  Purpose of the ATS:



1. to provide a peaceful remedy so that when an alien was wronged by an 


American, the alien would be sure to have a court where they could get a 


jmt in the United States and it would save them the trouble of complaining 

to their government




a. think: ambassador assaulted in PA case


d. ATS offered an opportunity for foreign entities to be sued in US courts, 



1. US courts could become a forum for litigating human 




rights disputes around the world


e. Jx split on whether ATS provides a basis for SMJx



1. 2nd Circuit: ATS (28 U.S.C. § 1350) provides basis for subject matter 


jurisdiction 




1. Customary Int’l Law applies in current form, not as it stood in 



1789





a. Modern international law addresses internal state acts






b. Torture is now prohibited by the law of nations (U.N. 




Charter, Universal Declaration on Human Rights, U.N. 




General Assembly Resolution 3452, National constitutions, 



Usage of nations, judicial opinions, works of jurists)






1. Law of nations is part of post erie federal 






common law






2. Must still get personal jurisdiction




Filartiga v. Pena-Irala (2d Cir. 1980): Filartigas and Pena-Irala 



were Paraguayian citizens.  17 year-old Joelito Filartiga tortured to 


death by police.  Police official Pena-Irala moved to U.S., 




overstaying visa.  Dolly Filartiga lived in D.C., learned of Pena’s 



presence.  Filartigas filed suit for civil damages under ATS. Trial 



court dismissed for lack of subject matter jurisdiction, held 




international law only governed international acts. 2d Cir.
 



reinstated in decision in textbook, eventual $10M judgment. 



2. DC Circuit




Tel Oren v. Libya (DC Cir. 1984): family of those killed in Israel 



terrorist attacks seek to sue for damages in US court.  Three-judge 



panel rejected federal court jurisdiction over terrorist act in Israel 



in a per curiam opinion





1. Edwards endorsed 2d Circuit’s decision in Filartiga but 




believed it was properly limited to state-affiliated acts






a. Int’l law governs states, so only applies to acts 





conducted by or on behalf of states






b. here non-State PLO was perpetrator of attack





2.  Bork would hold ATS merely jurisdictional but would 




uphold several limited tort claims recognized in 1789






a. You can sue in court, but you still need a separate 




cause of action and the causes of action are only 





those recognized in 1789 and since there are only a 





few of those, terrorism isn’t one of them





3. Robb would hold the case to be a non-justiciable 





political question



3. 9th Circuit: allowed ATS as a basis for jx




Doe v. Unocal: Unocal entered joint pipeline venture with 




Myanmar.  Myanmar alleged to have used forced labor, 




relocations, murder, and rape to build pipeline.  Unocal was sued 



for complicity with int’l law violations.  District Court granted 



Unocal summary judgment. 9th Circuit reinstated case. Unocal then 


settled out of court.





a. Unocal is being sued b/c there is no question that US has 




PJx over an American company.  





b. A lot of the cases brought against foreign entitles under 




the ATS, they go after an American partner or joint 





venture, that is where its easy to get the PJx






1. Problem: how do yodu prove the American 





company did something wrong when the 






government was committing the atrocities (usually 





argue aiding and abetting)


f. USSC finally holds that ATS is ONLY jurisdictional, and does not provide a 

separate cause of action



( Sosa has spoken definitively, and its hard to bring cases now that argue 

ATS constitutes a cause of action



1. ATS found in § 9, covering federal jurisdiction: b/c no other cause of 


action in 9, the ATS is not intending to provide cause of action, just 


provides federal jx



2. Framers concerned about enforcement of laws protecting foreigners and 

ambassadors




a. Congress requested state legislation under AOC to help wronged 


foreigners




b. Federalist highlighted need to resovle these types of disputes 



when arguing for need for federal judiciary




c. S. Ct. given original jurisdiction over Ambassador’s cases( 



Framers took resolution of these issues seriously




d. Aliens specifically included in diversity jurisdiction: but only in 



suits against American 



3. Exceptions: ATS does provide some limited causes of action




a. Can sue under ATS for law of nations violations, as understood 



in 1789





1. There does need to be an independent cause of action but 



at the time of framing some torts were recognized, and 




those common law causes of action should be preserved 




and still available under the law of nations today





Ex: issues from prize captures and piracy, violation of a 




safe conduct (government doesn’t protect you in their 




territory), offenses against an Ambassador




b. Congress can define private rights of action





Ex: TVPA (Torture Victim Protection Act 1992)






1. Creates personal liability for persons acting under 




authority or color of law of a foreign nation who:







a. Subjects an individual to torture, or







b. Subjects an individual to extra-judicial 






killing






2. Must have exhausted remedies where act 






occurred






3. Ten-year statute of limitations







a. Tension w/ exhaustion b/c some regimes 






are impossible to do this 






4. Suits against states must still fit into FSIA 





exception







a. Torture exception (#7) for terrorism 






sponsors 



c. “Door ajar” for limited judicial recognition of additional causes 



of action, if 





1. Based on norm accepted by civilized world, and





2. Defined with specificity of the 18th century examples





Ex: torture (except congress already defined this)



Sosa v. Alvarez-Machain (S.Ct. 2004): Alvarez-Machain was abducted 


from Mexico to stand trial for role in DEA agent’s murder. S. Ct. ruled 


overseas abduction was no bar to trial in United States v. Alvarez-Machain 

(1992).  Alvarez-Machain then acquitted, sued for damages.  He sues US 


gov’t and Sosa.  Alvarez relied on ATS as source of his cause of action.  


Alvarez asserted ATS created new cause of action for torts that comprised 


international law violations.  Sosa argued statute required separate 



legislative creation of cause of action  Court holds that the ATS is 



jurisdictional only, and requires an independent cause of action, with some 

exceptions. 




a. Concurrences:





1. J. Breyer concerned about comity: reach of national 




courts should be limited, would restrict to “universal 




jurisdiction”





2. J. Scalia, Thomas, Rquist rejected new causes of action






a. argued Erie closed door on new creation and 





congress is responsible for causes of action 






b. up to Congress to define or authorize 

g. Five Key Unresolved ATS Issues After Sosa



1. Does the ATS apply extraterritorially?




a. Were the framers creating a forum where you could come to the 



US and sue for something that happened outside the US, or was it 



intended to prohibit: conduct w/in the US or by American citizens 



outside the US




b. Filitarga has upheld extraterritorial jx, but USSC hasn’t 



2. Is exhaustion of local remedies a prerequisite?




a. Requirement in TVPA: but this isn’t necessarily a pre req for 



one of the 1789 causes of action





1. So maybe you don’t have to exhaust if you want to sue 




Somalian pirate in the US



3. Are private entities liable for aiding and abetting human rights abuses 


by foreign governments?




1. Usually foreign gov’ts are abusing and P’s claims this was done 



on behalf of a multinational company





Ex: Unocal, but this was settled out of court, so no 





definitive statement 



4. How to determine that an international law norm is “sufficiently 



accepted and specific?”




a. Souter’s language from Sosa



5. When should courts dismiss suits in “case-specific deference to the 


political branches”? 




a. To what extent can a President prevent a case from being heard 



based on comity/foreign relations implications 


 h. State Dept Concerns After Sosa 



1. “Diplomatic Costs”: nations get mad at us



2. Other nations resent U.S. jurisdiction




a. U.S. rejects universal jurisdiction applied to it




b. Refuses to be subject to ICC





1. Hypocritical to judge other nations’ cases





2. Even close allies protest (UK/Canada/Australia) 



3. No practical checks on private litigation



4. No formal process for Executive participation

7. Individuals and Sovereign Immunity


a. Should FSIA immunities apply to individual?



1. FSIA doesn’t mention individuals anywhere in it, only says gov’t 


which applies to political subdivisions and agencies/instrumentalities 




a. Is an individual an agent or instrumentality?





1. Answer depends on who you are representing






a. If you want to sue them: you want them to be part 




of the gov’t, you DON’T want them to be an agent 





or instrumentality 



2. Argument against FSIA is that you can get around it based on how you 


plead your complaint




a. You can name individuals instead of gov’t 

8. Human Rights Suits Against Non-State Actors


a. Potential human rights defendants



1.  Pros




a. States: image, deep pockets, historic focus on international 


law is states (the largest body of law that could be violated is 


applicable to states)




b. Corporations: super deep pockets, much harder to run into




immunity issues (might happen in defense contractors/people 


performing gov’t functions), personal jx is easier over 



multinational corporations (MC/PA)




c. Individuals: liability (individual liability for violations of 


law of nations is well established), less chance of immunity, 


personal vindication 



2.  Cons




a. States: sovereign immunity (the state has to consent to being 



sued), diplomacy




b. Corporations: they can defend themselves well, liability (unclear 


that int’l law applies to them), mens rea (a lot of time they didn’t 



have the intent, you have to go w/ aiding and abetting, mens rea w/ 


specific intent is hard to establish)




c. Individuals: personal jx, jmt proof, might be able to claim st. 



immunity 


b. ATCA reaches the conduct of private parties provided that their conduct: 1) is 
undertaken under the color of state authority or, 2) violates a norm of international 
law that is recognized as extending to the conduct of private parties.



1. Genocide and war crimes do not require state act




a. Karadzic thus liable to suit as an individual



2. Torture/summary execution require state action to constitute law 


of nations violation (why torture different? TVCA?)




a. P’s entitled to present evidence of state tie on remand 


c.  U.S. recognition of state not required



1. it doesn’t matter whether US has recognized the state to constitute state 


action: so long as you meet the international requirements for a state, 2nd 


cir. Says U.S. recognition not necessary



2. non nations acting in conjunction with states satisfies state action (al 


Qaeda acting w/ the Taliban) 


d. Kadic - Reaffirmed ATS as broad grant of jurisdiction



1. provides implicit cause of action for intl law violation



2. ATS grants jx where Filartiga: 





(1) an alien sues




(2) for a tort




(3) constituting a violation of the law of nations



Kadic v. Karadzic: Bosnia-Herzegovinian citizens sued self-proclaimed 


Bosnian Serb republic president Karadzic.  Alleged responsibility for 


genocide, rape, torture, etc.  Based suit on ATS and TVPA.  


e. If you are suing on behalf of an American, the ATS doesn’t apply (e.g. 
American court w/ American victim, ATS cannot be used for jx)



1. the ATS is a way to give an alien access to the courts




a. Must find another basis for jx: diversity jx for example




b.  still need a cause of action, but even ATS doesn’t serve as a 



cause of action





1. Congress has a cause of action for American victims of 




terrorist acts

9. Post Sosa Litigation


a. District Judge in the 2nd cir. Declares that Sosa is ambigious and that they will 
follow Filartiga to the extent they can



1. Will only dismiss, post Sosa, where the claim clearly runs afoul of Sosa



2. Shows there is still disagreement in the circuits


b.  SDNY applied Sosa gatekeeping language in denying aiding and abetting 

cause of action under ATS.



 In re S. African Apartheid Litigation (S.D.N.Y. 2004): Case was class 


action lawsuit against corporations doing business in apartheid South 


Africa.  Alleged complicity with various int’l law violations.  No direct 


linkage shown with unlawful acts, essentially companies just profited from 

business. Court held “aiding and abetting” liability not established under 


current international law, and finding this cause of action would violate 


Sosa “vigilant doorkeeping” b/c it would be finding liability where there is 

not clear international agreement. “Although it is clear that the actions of 


the apartheid regime were repugnant it is this Court’s job to apply the law 


and not some normative or moral ideal.”




a. Court also noted political consequences of suit





1. Current S.A. govt opposed as domestic interference





2. U.S. govt had encouraged “constructive engagement”


c. 2nd Cir. splits on aiding and abetting 



Khulumani v. Barclay Nat’l Bank (2d Cir. 2007): ATS actions brought 


against corporations which did business with South African apartheid 


regime,  “aiding and abetting” human rights violations. District court 


dismissed based on Sosa, Second circuit reversed 2-1.  Judge Katzman 


said Sosa criteria satisfied b/c the Rome Statute recognizes aiding and 


abetting rights violations.  Because there is clear international law on 


point, as required by Sosa, it passes Sosa.  Judge Hall would look to U.S. 


law for standards-- aiding and abetting defined by Halberstam.  Hall 


agreed that the suit could go forward, but b/c they are an American court, 


the American statute must be applied, even though the suit is for a 



violation of int’l law.  Judge Korman held corporate liability not settled-- 


would look to international law if it was.  Cannot proceed unless the int’l 


law is clearly settled which it isn’t 


d. Summary 



1. Law clearly unsettled at this juncture




a. availability of ATS as remedy varies by circuit




b. 2d and 9th Circuits apply most liberally



2. Action most likely to succeed if 




a. Based on separate cause of action (paritcualry one used before)




b. Articulable exemption under FSIA (then you don’t have to 



worry about D claiming to be agent or instrumentality of a state)





1. otherwise defendants must be non-state entities



 3. Cause of action extends to non-state parties



4. Torture victim protection act: cause of action for ATS

· Boim v. Holy Land Found’n (Boim II) (7th Cir. 2007):  Family of U.S. student killed in attack in Israel sued Islamic organizations which supported attack

· Court addressed liability for support and causal relationships required by ordinary tort law

· 
What was the relationship to ATS?: None, these were Americans suing in an American court, they didn’t need ATS

· 
What was cause of action? 18 USC 2333: gives a national of the united states who is injured or a surivivor of someone who is inujured subject matter jx

Frolova v. USSR





Among US academics, the term RUD has been adopted b/c it’s so hard to distinguish between all 3





Note: none of these circuit cases state an explicit federal law issue (e.g. a foreign policy question) on the face of the complaint – as required for federal jx by the well-pleaded complaint rule.  Yet removal is allowed anyways.  Are these cases an exception?











blue cases: in favor of the federal issue








red cases: not in favor of the federal issue








Majority understanding





makes sense to sue someone in one suit that requires state action and one thing that doesn’t: thus if the court decides that they don’t have state status they can still move forward   











