Foreign Relations Law Outline 
I. Introduction 

     1. Course introduction (Constitution and its Historical Antecedents) 

A. What are foreign Relations (what is it that countries do in relation to other countries?) 

1. War Power 

2. Treaty Power 

3. Trade 

4. Diplomacy (communicating with other nations) 

5. Multinational organization (related to diplomacy) 

                 2. What is foreign relations law? 



(1) Constitutional law 

Interface between US and the rest of the world, but more specifically advanced course in Con Law

Allocation of powers in these areas, who gets to make treaties, who decides to make war, conduct of hostilities once we’re in the war 




Interpreting the US constitution 



(2) Statutory, federal courts and federal law 

What role do the federal courts get to play in adjudicating questions of foreign policy 




Courts generally reluctant to decide cases in foreign arena 

When and how federal courts chose to avoid deciding these issues 



(3) International Law 



(4) International Human Rights Law 


3. Core Issues 

Recurring themes, where there is no black letter law, open to debate two sides 

(A) Source of federal foreign relations power (where does foreign relations power come from?) 

Two Approaches 


Delegated by the states 



Inherent in US Sovernity 

(1) Foreign affairs power come from the states, and so if constitution doesn’t say congress can do it in the constitution then the federal government can’t do it 

a. Delegated by the states? 

i. 13 independent states, which chose to give up some rights to a national government 

ii. Federal government is only supposed to have specific powers granted in the constitution 

iii. 10th amendment all that is not given to the federal government remains with the states or with the people respectively 

(2) 2nd view, foreign relations power is different, independent, the states never had it, the United states collectively has it because it is inherent in sovereignty 



(B) Where does foreign relations power belong, congress or president? 

(1) President 

Bush administration, believes foreign relations power lies in the president, this administration pushes hard for executive centered view of foreign affairs

Trend that has been consistent throughout 20th century 

(2) Founders intended the powers to be broadly shared, and congress does have power in foreign affairs 

a. View of executive only foreign affairs in a 20th century idea 

(C) Justiciabilty of foreign relations questions 

This administration has stressed that courts stay out of this field (foreign relations) 

Yet Supreme Court has issued decisions that no you are wrong president, these detainees in quantanamo do have some rights and also military commissions not constitution 



(D) To what extent does the constitution apply abroad? 

(1) applies in detainee issues, war on terror 

a. does president, military, executive branch have to follow rules in constutiton when treating people that are not americans outside the US 

b. does US have to give american citizens protection of constitution outside of the US

c. what about in the US, someone that is not a citizen on trial (specifically criminal cases) 

i. what if US kidnaps someone puts them on trial in the US, does the court care? Not really 

ii. what about evidence, can seize it illegally overseas and bring it into federal courts? 

(E) International Law as a constraint? 


Does it constrain our actions, 

Ex. President in war on terror said I’m going to decide what the treaties mean, not sure the constitution says president can decide but doesn’t say can’t, (ex. Geneva Convention) 

(F) Federalism 



Federal government generally does foreign affairs



But States, mostly does criminal trials, 

So a federal treaty can say something, but is it binding on the states?  

Vienna convention says that if you are not a national in a country in which you are arrested of a crime, then have the right to have your consular officials notified and provide assistance, Texas often arrests people and executes them without notification to consular officials 

Problem state governments that are conducting these trials, and federal government that does foreign affairs, so can the federal government actually direct the state governments to do things in these areas


4. Authority for the US Government

· 1607 -1776

· Individual British colonies
there was no US government, by 1776 was 13 colonies, each one of these was entirely independent of the other, charter and governor granted by the British Crown, no connection between the colonies, each had independent line back to the English crown 

· 1775 first Continental congress sends representatives to Britain 

· 1776-1781

· None
For the bulk of the period of the revolution, time when negotiating treaty of alliance with France, no authority to do this at all, congress doesn’t have any clear source of power, articles of confederation not adopted until 1781




No clear source of power 

· 1781-1789

· Articles of Confederation
Give foreign relations powers, sound like those in constitution to continental congress, 

But what is missing in any real means for congress to enforce its decisions and treaties 


So have all powers to tax, make treaties, make war 

Issue – is no federal courts, no real means for central government to enforce these powers against the state

Also nothing about the people, nothing that gives congress authority over the people, just authority over the states, if states blow of decisions of congress, no ability of congress to affect the rights of the people 

Ex. Treaty with great Britain 

Gave independence, and territory to US, but required US to honor debts from before the war, but the states wouldn’t do it, so Britain said until you honor the treaty we are keeping soldiers and garrisons in your territory 

Other countries saw this, then wouldn’t enter into treaties with US and US ambassadors not taken seriously because no enforcement power

· 1789 -

· The Constitution

Articles of confederation important because problems of the articles was key to developing the constitution and explain why some things included in the constitution are there 

5. Precursors to the Constitution 
(1) King – don’t like the unfettered power of the monarch 

a. Rejected this model 

b. Powers of the Monarch 





What can monarch do in foreign affairs? 






Vested with “supreme executive powers” 

Parliament strong domestically, king still has a lot of powers abroad 

King considered to have “supreme” executive power 

King had sole power to send and receive ambassadors 

King had sole power to make treaty and alliance with foreign states 







King had sole power to make war and peace 







Issue letters of marque and reprisal 

Allow private citizens to engage in warfare for profit 

King considered to be the sole representative of people for other nations 

Could speak for British people abroad 

(2) Articles of Confederation – only have a congress, no executive at all 

a. 1776 – 1789 no executive only a congress didn’t work all that well 

b. But did win a revolution, did negotiate peace treaty with Great Britain, did enter into treaty with France

i. Today people think it takes a president to do foreign relations, but here just had a congress and it did actually work a little bit 
ii. Point – tempting to bring a modern view to foreign relations, have to have an executive to do, keep in mind does work a bit 

1. good reason to believe congresses could do a lot in foreign affairs 

c. Problems with this model 

(1) states retained sovereignty under the articles 

a. congress had to get the approval of 9 states to do anything 

(2) No executive authority 

(3) Lack of credibly diplomatic relations 

a. Nations didn’t believe US could deliver on promises it made

(4) Treaty compliance unenforceable 

a. States wouldn’t honor debts 

b. Congress could not enforce trade agreements 

i. Nations act discriminatory against US trade because not way that US could retaliate, no uniformity/enforcement 

(5) No Federal Courts 

a. Could not enforce anything 

(3) Structure of Government today - Model adopted is a middle ground 

(1) Article 1 – Congress 

(2) Article 2 – President 

(3) Article 3 – The Courts 

And power is shared between these 

Where did this idea come from? 




This system essentially existed in the States already 




Governor 





All had legislatures 





State Court system 

A lot of what is in the constitution is not new, comes from articles of confederations and state constitutions 


6. Constitutional Provisions 
A. Article I – Powers of Congress 


What are congress’ foreign relations powers? 




Section 1 – legislative powers belong to congress 

Section 8 – 

a. legislative tax and collect duties, custom duties, 

Congress can tax something that comes in from other  countries, 





       b. Regulate commerce with foreign nations, several 

states, and Indian tribes, 

Foreign nations gives congress a lot of potential cloud and influence with foreign relations realm 

c. Uniform rule of naturalization – congress in charge of people that come into the US 

Originally, more immigrants then people born in US 


Important today in war on terror, people today detained in US for immigration procedures, deported, 

d. Authority to criminalize and make violations of International Law (laws of nations), under US federal law 

Not major at this time, just piracy, but very foresighted 

       e. Congress gets to declare war, 

       f. Congress makes rules for capture on land and water 

g. Congress gets to raise and support armies, provide and maintain navy, disciplining militia, etc

Congress – necessary and proper clause 

Congress gets to make all the laws they need to, to carry out other duties and laws 





Section 10 – 

Here limits on the states, unlike articles of confederation when states doing stuff whether supposed to or not, constitution saying states you can’t do this 

B. Article II – President 

What is the president’s foreign affairs power? 

Section 2 

a. President shall be commander and chief of army and navy and militia when called into the action 

b. Power to enter into treaties, with advice and consent of senate and 2/3 approval 

c. Nominate ambassadors public ministers and consuls and judges to the Supreme Court with advice of the senate

Who has more foreign relations Power: Congress 

*More substantial foreign affairs powers explicitly vested in congress than most people assume
C. Article III – Judiciary 

a. What is the judiciary’s foreign affairs power? 

Section 2 – 

all cases, treaties, and cases affecting the ambassadors and public ministers and counsels, cases of admiralty and maritime jdx






**treaties (foreign affairs cases)

**admiralty and maritime jdx, cases outside territory of US

**cases involving foreign officials, ambassadors, ministers, counsels 

Cases whose resolution will affect relations with other countries 

Supreme court only required to hear cases or controversies, don’t have to give advisory opinions 

Crimes - 

Congress gets to specify where the trial will take place (if crime is committed outside of the United States, then congress decides where the trial takes place) 

**treason cases – involves foreign affairs, involved with someone trying to fight against the US 

D. Article VI – Supremacy Clause 

All treaties shall be the supreme law of the land and all judges in every state shall be bound there 



       So: what is the status of treaties and law of nations? 

Supremacy clause does not tell us what takes precedent, statute or treaty

   Order 

(1) Constitution 

a. Always supreme law 

(2) Then Statutes or Treaties? Which comes next

a. Look later at how courts chose which one to follow if a treaty and a statute conflict, supremacy clause is silent 

BUT Supremacy clause does not mention law of nations 

Law of nations/customary international law not included in the supremacy clause 

Impact today in war on terror, proponents of war on terror without constraints use this exclusion from supremacy clause to say that international law is no constraint or restriction on administration 

So argument - President not bound by it and administration can do whatever it thinks it needs to do 

Argument – War on terror  

Treaty - Conflict between US and non state actor (ex. al quida) don’t fall within terms of the Geneva convention, so US says don’t have to apply Geneva Convention (ex don’t have to apply treaty because not a nation/state actor) 

Customary international law - Another argument (this administration is using to fight terror) supremacy clause doesn’t mention customary international law, so president is not bound by customary international law 



Another Approach - 

Professor thinks supremacy clause is addressed to states, and not envisioned at the time of the founding that customary international law would apply to the states (like it does today, tell people what to do within their own boarders) only envisioned that it would apply to national government (ex. How US communicate with other nations etc) so maybe founders took it for granted that it was understood that customary international law applied to national government and so left it out of the constitution 

 Aside: Definitions (sources of international law) 

(1) Law of Nations - Customary Practices/customary international law  

More like common law, tradition practices between nations, scholarly writings



(2) Treaties 




More like a statute, goes thru a ratification process 




Treaty, convention, protocol – these are all treaties 

Treaties are signed by nations and ratified by some process in the countries 




Once have a treaty, it is like a statute  

E. What is left out of the constitution? 



(1) Neutrality 

Constitution says who gets to declare war, but does not say who declares neutrality 

(2) Interpretation of treaties 

Constitution says who makes treaties, president with help of senate, but who interprets them once they are made 

(3) Breaking or abrogating treaties 

Constitution tells us how to make a treaty, and tells us treaty will become supreme law of the land 

But who gets to decide that circumstances have changed and abrogate or break the treaty 

2. The Neutrality Controversy

A. Chronology 

· 1776 U.S. declares independence

· 1778 U.S. & France conclude two treaties

· Treaty of Alliance
Says when France does go to war with Great Britain the US and France will be allies at that point, and now France will aid the US 

Bilateral agreement, two countries pledge to come to aid of each other/defend each other 

Treaties are generally written in a bilateral sense, but an assumption at the time they are made that really it is just one country (strong country) pledging to come to the aid of the other 

Ex. Purpose here French help to defeat the English

(US really would be no help to France)
· Treaty of Amity and Commerce
Remain friendly, open to trade, if war then continue to receive vessels and do things that other parties wouldn’t get to do 

· 1781 French fleet/army key to Yorktown victory in US Revolutionary war 

· Without French army and navy, no Yorktown Victory 

· 1789 Constitution enters into force

· George Washington inaugurated

· French Revolution limits monarchy
· Should be good, that France is headed into a democracy like the US 

· As long as there is a French nation then treaty is still good (even if the king signed the treaty) unless the new government decides to abrogate the treaty 

· 1793 France becomes more radical

· Louis XVI executed

· War declared v. Great Britain, Holland, Spain

France wants the US to comply with the treaty, have treaty work the other way around 




Treaty obligations 

(1) allow French warships and prizes use of American ports 

(2) Deny use of American ports to France’s enemies 

(3) Defend French possession in Western Hemisphere

US does not want to honor treaty obligations 

· Washington declares that the US will be friendly and impartial to all of the parties of the conflict 

a. Washington’s proclamation of Neutrality (but did not use word neutrality) 

b. Citizens warned to avoid any acts volatile of this impartiality 

i. No US protection for violators

ii. US government will not come to the aid of any citizen who gets in trouble for aiding helping in the war, US government will not do anything on your behalf 

This is not controversial 

c. Washington says US will prosecute violators of the laws of nations” within the cognizance of the US courts 

This is Controversial – congress has the power to prosecute, congress passes laws that says/define when conduct is a crime, not up to president/executive to declare that something is a crime  

B. Issues that arose with Neutrality Controversy and Washington’s approach 



Issues with Washington’s Approach in the Neutrality Controversy 




(1) Who declares neutrality?



(2) Who determines treaty compliance?
Is it against the supreme law of the land, that we don’t follow our treaty obligations 




(3) Criminalization of international law?
Isn’t this the job of the legislature/congress, not the executive  

These issues were the subject of famous public debate 
Pacificus – Helviduis Debate 




Alexander Hamilton (Pacificus) Argues 





These kinds of things fall within the executive power 





Argues: 

(1) Foreign affairs powers clearly belong to the federal government (states do domestic affairs) 

(2) Article 2 vests executive power to the president 

a. Hamilton argues that if foreign affairs powers are not specifically given to congress then they vest in the president 

b. If not explicitly committed to someone else like congress, then vests in the president 

(3) general foreign affairs power with executive 

a. senate consents to treaties 

b. courts interpret treaty …only when actual case or controversy 

i. court does not get to interpret treaty unless called upon by two  actual litigants in a case (must be a case or controversy) 

ii. Argues - if no case or controversy, then interpretative power should be with president 

(4) Congress gets to declare war 

a. Argues that president’s duty to preserve peace in the time when there is no declaration of war

James Madison (Helvidius)  




Argues 

(1) congress determines when country is at war, but implied in this power is to determine when not at war (peace) 

(2) would not work to have duplicate roles 

(3) Congress should get the on and off switch, president just engage in tactical and strategic direction of armed forces 

a. Dangerous for person controlling troops to says when war is over 

(4) legislature has a role in treaty process  

(4) 4th Issue  - Who is the legitimate French ambassador? 





Ambassador in Washington from king 





New French government sends an ambassador 

Power: President shall receive ambassadors 

(a) Does it simply mean that president is the guy that you go to with your documents, is it just administerial function if there is any doubt 

Might be nothing more then don’t go to congress anymore, go to president and present documents to president 

(b) OR does power to receive ambassadors mean president gets to decide whether or not US will recognize a country, and if competing ambassadors does president decide who to receive (again deciding which government to recognize?) 

C. Summary of Law after Neutrality Controversy 


As of 1794 

(1) who gets to declare neutrality 

a. seems to be the president (unclear before then) 

b. make war congress, but president seems to declare neutrality

(2) Who interprets treaties if there isn’t a case or controversy that will get the case into the courts

a. president/executive function (through his cabinet) 

Jefferson’ asks for Supreme Courts interpretation 

Jefferson was secretary of state, want to interpret treaties once and for all Writes letter to supreme court says please interpret treaties tell us what they mean 

Court says no, we only interpret case and controversies and constitution says president can call on his cabinet for advice, so he should as cabinet 

Law today – court does not have an advisory role, cannot just interpret or give advice, must be a case or controversy for court to interpret 

Attorney general guides government until actual case, new treaty, or congress passes or clarifies law which supersedes opinion from attorney general

(3) Who decides which foreign governments we recognize and don’t? 

a. President 

**Today, broader interpretation is accepted as correct one as a result of Washington recognizes Genet and no one objecting 

President gets to decide which countries we recognize and which we don’t 

President power to receive ambassadors more broadly means who we recognize around the world and who we don’t 

(4) Who declares what law of nations violations constitution federal crimes? 

a. Congress 

b. Unless congress makes a declaration that it is president 

Government prosecutes neutrality violators (Cause Washington declared it was a crime) 

· Chief Justice declares law of nations enforceable

· Juries acquit






 Congress then passes Neutrality Act

- statutory criminalization of neutrality violations

- authorizes use of military to compel foreign vessels violating neutrality to depart U.S. waters





Basically: 

Congress then gets involved, then passes neutrality act 






Now everyone happy, congress carrying out its role 

So president ends up getting a majority of the authority that is in dispute 

D. What is the constitution source of (broader) Executive authority? 



No clear answers but scholars have following theories/possibilities 

(1) Vesting clause of Article II 

(2) Stem from president’s duty to “take care” laws be executed, laws in broader sense include authorities and obligations under foreign law 

(3) textual/structurally president is the guy that is the organ of foreign affairs/relations 

a. president guy day to day that has people go overseas, etc 

b. structurally makes sense to have president take this power 

Is this source of executive authority for broader foreign affairs powers not defined in constitution? *ask professor 

E. Nature of Foreign Affairs Powers (federal government in general) 

Three theories to where broader foreign affairs powers not explicitly mentioned in the constitution come from 

(1) constitution is an explicitly list of authority contained by US government, if not mentioned in the constitution then government does not get to do it (if not explicitly then at least must be fairly implied) 

a. must be delegated in the constitution (could argue that if framers didn’t delegate it then federal government doesn’t have the power) 

i. cases 

1. ex parte merryman 

a. suspend writ of habeus corpus 

2. carter v. carter coal 

a. domestic case (keep this in mind) 

cases stand for idea that president and federal government as a whole only gets to do what is explicitly given to them by states in the constitution 

(2) Inherent in national sovereignty and implicitly vested in the federal government of the constitution 

a. So whether or not the constitution explicitly or implicitly vests the powers they are in the federal government because to be sovereign means that you/nation have this power 

b. The source is in the constitution 

c. Chinese exclusion law case  (*****look at this case) 

i. Idea that to be a sovereign nation, other nations get to declare war, peace, control territories etc

ii. So for you to be a nation you get to do them to 

(3) US inherited these powers at the moment of creation, federal government has these powers because sovernty shifted from the king to the federal congress

a. Difference between 2 and 3, Extra constitutional authority – foreign relations not constrained by anything else in the constitution (do not need to identify power in the constitution)

b. If the powers had shifted to the states, then it would have been up to the states like the rest of the powers to decide what powers they were going to give up to the federal government 

c. But it did not go to the states, inherited directly to the federal government, so states did not give up to federal government, states never had it 

i. Idea – foreign affairs different from domestic affairs 

1. domestic world federal government only gets to do what the states let it 

2. foreign affairs world federal government gets all the power for foreign affairs because states never had it 

Case – Curtis Wright 

Idea foreign affairs are different, broader, don’t need to be identified in the constitution the way domestic powers do 

II. Congress and the President 
1. Congress 

    A.  Sources of Congressional Foreign Relations Power 

a. Article 1 of constitution – list of specific things congress gets to do in foreign relations 

(1) Power lay and collect duties (tariffs) 

a. today not a big deal, 1% - 2% of federal budget 

b. 1789 percentage of government revenue from tariffs was 100% 

c. First part of federal history, government funded completely from tariffs

i. Originally, most important power congress had   

ii. Income tax didn’t start until 20th century 

d. today element of regulating commerce, rather than raise revenue 

(2) Provide for the common defense 

a. Seems this might be very useful for hanging different things the country might want to do on the constitution ,

b. Potentially powerful wording, but seems like not really doing much work (could be strong constitutional authority for lots of things, but doesn’t seem to be doing much) 

(3) Authority to regulate commerce with foreign nations 

(4) Establish uniform Rule of Naturalization 

a. Means can provide basis for citizenship

b. Congress decides how long can be in US, criteria have to meet 

c. Uniform – means has to be the same throughout the country, and same for immigrants regardless of where they are from 

d. Controversial – how expansive or narrowly should be read

i. Narrow – just what required to be US citizen 

ii. Broad – immigration into the country generally 
(5) Define and punish (crimes and high seas, piracy and felonies) and Offenses against he Law of Nations 

a. Crimes on high seas – important 

i. If crime on ship, or US embassy, or foreign flag ship in the US, state cannot do anything because state only has jdx inside its boarders, so this prevents crimes from going unpunished 

b. offense against law of nations – talk about more detail later 

(6) Make law “necessary and proper” for carrying out any of the constitutional authority committed to the federal government 

a. Potentially could be large, but in practice doesn’t seem to have had a great deal of power in foreign relations realm 

(7) War Powers 


Will look at war powers later in the class, but is a power 



b. More Detailed  (and additional powers where source not certain) 
i. Authority to Regulate Commerce of Foreign Nations (foreign commerce power) - 
How broad is this power?  Broad 

Case – Federal Tea Board, until 1996 federal government could deprive individuals from importing tea just because one federal inspector thought it tasted bad 

Point - foreign federal commerce power is much broader then domestic commerce power, citizens don’t have the same strong individual right to engage in foreign commerce as domestic commerce 

Ex. If could prevent just because one federal official didn’t like taste 

Any constraints from state authority on foreign commerce power? 

No, authority to regulate foreign commerce is vested in the federal government in the constitution, so no meaningful federalism concerns, 

Any individual right constraints?  NO 
Courts have not found an individual right to engage in international, foreign commerce the same way as domestic commerce

So federal government can take away passport or detain you, in a way that they cannot prevent you from traveling from state to state 

Do Lopez limits apply to foreign domestic commerce power? (gun free school zone case) 
Below are limits on interstate commerce power, three categories of things below are all congress can regulate in ISC (nothing else) 

(1) Congress can regulate actual channels by which goods flow of ISC 






Trucking companies, railroads, 

(2) Congress can regulate things/persons involved in ISC 

(3) Activities having substantial effect on commerce but have to be able to prove substantial affect 

Ex. Hotels cannot discriminate based on race because chilling affect on ISC 

Question – do these same specific limits above, logically apply to limit foreign commerce power? 

Can’t answer these questions, court hasn’t told us 





Argument – give your own opinion 

Probably the idea that foreign commerce power is broader is how court would see this, not same federalism concerns 




ii. Define and Punish Power 


a. applies to 

a. Felonies on High Seas and 

b. Piracies and

c. Offenses against the law of Nations 

a. Felony on high seas – jdx gap filler (above), allows US to criminalize conduct that takes place outside of jdx of one of 50 states, and makes sure people don’t get away with crimes

i. Crime on US ship abroad, of foreign ship in US waters 

b. Piracy – international criminal liabilities for piracies goes way back, long history of international enforcement against piracy,

ii. First statute congress passed after founding to make piracy a federal crime did not define piracy, thought it was well enough understood in international law (tie into law of nations definition) and Supreme court upheld that 

c. Offenses against the Law of Nations 

      1. What does this mean?  

-At time of founding no other offenses against the law of nations than piracy, so what did this sentence mean? (does it include post 1789 developments?) 

Narrow opinion – restricted to actually things that were crimes to laws of nations in 1789 
Broader opinion – idea not just crimes defined by international law per se, also crimes US is obligated to punish

Ex. Send ambassador to other countries understood that they are going to be treated fairly, US can’t trust states to punish crimes against ambassadors (favor local boy), so if US is to honor its obligations to protect safety of ambassadors needs to be able to make sure it can prosecute crimes when it is going to affect international relations 

2. Any territorial limitations for international law prosecutions? 

No territorial limitation for those type of crime where international law recognizes universal jdx 

Ex. Genocide, can make it a crime and if Rwandan commits genocide against another tribe, if found in US can prosecute and there are no territorial limitation issues 

**universal jdx means a crime that any country can prosecute, (genocide, & war crimes) even though no tie to that country 

Still requires law in individual nation to, under US congress would still have to pass a law before US court could try a case 

US law doesn’t provide for universal jdx over genocide, but it could 


b. Modern Application of Define and Punish Power 

(examples and uses of the define and punish power today) 

(1) Treaties on hijacking and terrorism



(2) UCMJ authorization for courts-martial



(3) War Crimes Act of 1996



(4) Military commissions

*for more detailed explanation of these see notes pg. 20

-point, example of things that have been done today where the constitutional authority is derived from the define and punish clause 


c. Constraints on define and punish power 

(1) Bill of rights – seems to be agreed that bill of rights restrains things that congress can punish, ex. If someone exercises free speech then could not define that as a crime 

(2) Law of nations itself – 

a. conduct that you are defining as a crime has to have some aspect/basis in the law of nations or something that the law of nations requires you to punish 

i. military commissions problem with this – no support for many of the crimes tried in military commissions as constituting violation of law of nations

iii. Necessary and Proper Clause Power 




Early domestic cases interpreted this power very broadly 





McCullough v. Maryland (Bank of US) 




But, has to be a tie in to other things in the constitution




Tie to other authority is required  

Necessary and proper to carry out functions of the constitution, has to be necessary for fulfillment of something in the constitution 





*In foreign affairs – admiralty laws are a primary example 

Source – Article III, grant of jdx to judiciary over maritime and admiralty, so must mean necessary and proper for congress to make admiralty laws 

Federal court granted jdx over admiralty, then congress must be able to pass legislation to admiralty otherwise what would court have jdx over, there would be no law to adhere and go by (no rules of law) 

iv. Immigration 

1. Source of authority for immigration power? 3 theories 




Naturalization? 

Not entirely clear where source of authority coming from, one possibly coming from naturalization power (but requires broad reading) 





Commerce power? 

Used in early cases, flow of people is commerce, and foreign people, so foreign commerce clause 





Inherent sovereign authorities? 

Other cases, every nation has the right to regulate people coming into its boarders, if other nations get to do it US gets to do it, and if the US doesn’t explicitly say where power goes then must belong to the federal government 






If get to do it just because a sovereign country 






And constitution doesn’t say who gets to do it 






Then logically must belong to federal government 


2. Power to Exclude vs. Power to Deport

Chinese exclusion case –said congress has power to exclude people from country and choose who comes into country 

Fong Yue Case: Later statute where congress followed up on racist ban on Chinese immigration from Chinese exclusion case by denying Chinese already in country the right to obtain citizenship and to deport them for a variety of reasons 

Issue - does Congress have the right to trample the rights of people already in the US –

 *Majority in Fong Yue say yes, power to deport is an extension of power and right to exclude, aliens have very limited rights 

extension of power, because not citizenship status, excluding them later on is essentially denying them entrance in the first place 





*Application Today 

Today courts recognize that once in US, presence in country allows you some due process 








Granted limited due process 

*Fong Yue case has never been explicitly overturned, but 10 years later decisions started to limit this, saying that once in US more due process rights

v. Appropriation Power 




i. Congress controls the federal budget 

Power to spend money, essentially all money spent by federal government has to be approved by congress 

Ability of congress to control foreign power thru controlling the purse, 




ii. Budget process is two part process

 



(1) Authorization 

Things authorized to receive money ex. 1 million, becomes a cap 

(2) Appropriation

Then follow up with appropriation bill which actually allocates specific sum of money for each of the things specifically authorized 




iii. Control the purse can equal control

Ex. If appropriate money to build embassy in televe or Jerusalem, then essentially saying which city we recognize as the capital 

So although nothing in text of constitution says this is a foreign relations power, this is a backdoor way for congress to be very influential in foreign relations 

Ex. End of Vietnam war, congress passed a law that said after such and such date no money in defense budget can be used in southeast Asia, President signed agreement with north saying if you invade south we will protect with fighter planes, and because of cut off in funding north Vietnamese just waited until end of funding date to invade the south and nothing president could do 




Shows how powerful this control could be 


B. Congressional Process 

(1) Committee Hearings –

a. start out by having committee hearings and have people to come and testify 

(2) Bill mark up –

a. committee typically has a draft bill 

(3) Floor Debate – 

a. then goes to floor debate where full house debates it 

(4) Amendments – 

a. during floor debate people can offer amendments to be voted on 

(5) house –senate conference 

a. house and senate have to pass same bill and present it to the president 

*Point, very public process, 

Is it conducive to foreign relations management? 

Except for classified issues, all parts of process are open to public and press Only exceptions are intelligence appropriations and national security, it is all public 

Question – is this public process conducive/well suited for foreign relations management where issues might need to be private/delicate? 


C. What else can congress do that affects foreign relations? 



i. Investigations



Investigations into things with foreign relations impact


ii. Resolutions
Pass resolutions – sense of congress that should do this or that, many of these have foreign relations impact, not law but states concessions of congress 

Ex. If congress wants to recognize Armenian genocide than government of turkey goes ape 



iii. Impeachment of President 


iv. Hear speeches

Ex. Invite prime minister of certain countries can have impact on foreign relations, seen by other countries as choosing sides or favoring one position 


D. Congressional Delegations


-Normally bipartisan group “fact-finding”
If just fact finding – presumably well within congress’ authority and even responsibility,  congress has to pass legislation so should investigate

- Ethical issues
Sometimes not paid for by the government but by people who have interest in legislation that congress may be enacting 

- Constitutional concern

But many times congressional delegations speak to heads of state, foreign minister etc

Problem could undermine/confuse message that US is sending 

Have an ambassador in that country, but if ten congressmen there saying something different the could undermine/confuse US message 

Reality not just fact finding- talking and offering opinions and may or may not be a problem, sending different question 


E. Summary 



Theoretical Question for this section: 

Which branch is better equipped to manage foreign relations, congress or the president?

Consider: ability to speak with one voice (delegations) and public process of  congress 

  2. The President  


A. Introduction 

There are more explicit grants of authority to congress then the president, and more cases that deal with considering the authority of congress then the president, 

so material available which consider executive power is more theoretical (scholarly writing, etc.)

B. Sources of Executive Power 



1. Delegated Powers 

(a) Article II grants the President power:





(1)  As commander-in-chief





(2)  To make treaties (with 2/3 Senate consent)





(3)  To send and receive ambassadors

a. Interpreted as granting the president authority to decide which governments US recognizes 
b. Appointing American ambassador requires senate consent 

(b) Two other clauses in article 2 that are sometimes offered as source of broader foreign affairs authority 




1. The “Vesting Clause”:

“The executive Power shall be vested in a President of the United States of America”

Theory – if executive power means something broader then specific authority granted in article III, this could be source of greater executive authority 
2. The “Take Care Clause”:

“he shall take Care that the Laws be faithfully executed”







Theories: 
i. One hand this could be construed as granting president authority to do anything allowed by law, thus allows president implied authority in anything allowed by law 

1. Statue, treaty, customary international law 

ii. OR is this a constraint on the president, and if the president “must take care” that the laws be faithfully executed, must be careful to do only what is specifically allowed by law 

iii. Or is it neither (neither grant or denial, just instruction) 

C. What are other things/examples of what the president does that is not clearly articulated in constitution? (broader issue – where does authority come from?) 
(1) Declaring Neutrality – constitution doesn’t say who declares neutrality, just who declares war, Neutrality controversy (Washington declared neutrality) 

(2) Louisiana Purchase – where does constitution say president can buy land? 




Jefferson purchased land 

(3) Use of Military Force

Barbri Pirates – starting sending US navy warships to go to Mediterranean and beating up those people 

Arguably vision that congress decides who military combats, president just gets to direct it, but Jefferson just sent military forces over to Mediterranean to attack these city states 

Today - 200 plus instances in which military has been deployed overseas 




How many times congress declared war – 5

*so more resolutions then authorization of war, but more times president has used military force without the authorization of congress (hundreds of time) 


D. “Other” Executive Authority 



(for things above) Theories 
1. Delegated powers: 
Only those expressed or implied in the Constitution and statutes
Idea of this theory: 

No additional executive authority, for president to do something must be at least express or implied power in constitution or statute (statute means, not that congress can waive constitution and allow president to do something, but congress has power and grants it to the president) 






For President to do something it must be: 

(1) Either granted explicitly or implicitly to president by the constitution 

(2) Or congress had the power to do it and passed a statute giving the president authority  

2. Historical practice:
Longstanding practice coupled with congressional acquiescence yields authority
Idea of this Theory: 

If president has been doing something, and congress has not chosen to take issue with it, then must mean now president has authority

Ex. Because presidents have declared neutrality since 1795 must now be part of constitution that president can do this 

3. Sole organ:
 Role as spokesperson may include related authority
Idea of this Theory: 

President is spokesman abroad, and there may be related authority that goes along with being the spokesman






*This idea cited in Curtis Wright Decision in 1930






So CL case authority for this theory  

4. Vesting clause:
 “Executive power” includes foreign affairs power not granted Congress

Idea of this Theory: 

 Executive power vested in president, this power includes any foreign affairs power not explicitly carved out and specifically granted to congress 





Argument for this – proponent of sole organ theory cites it 




John Marshall (chief justice) 

Proponent of Sole Organ view sounds like he is really citing power from the vesting clause 

Irony – originator of this phraseology, right in the speech in which he said that he specifically sites the executive power, so maybe this sole organ thing is not really credible argument, if guy that came up with idea is really citing the executive power in the vesting clause 

5. Sovereignty powers: 
President exercises powers inherent in sovereignty not granted to Congress
Idea of theory: 

US as a sovereign nation must have the ability to do all of the things that sovereign nations do, so federal government as central government (single voice of nation) must have the powers that all sovereign nations enjoy, and if not specifically granted to congress then it must be granted to president

6. Take care clause: 
Laws the President is to execute is a source of executive authority

Allows president to do things as a source of executive authority, rather than a constraint on them 





As seen above: 

One hand this could be construed as granting president authority to do anything allowed by law, thus allows president implied authority in anything allowed by law 


E. Application (views of specific presidents and their administrations) 
(1) The Monroe Doctrine 

1823 Presidential message to Congress 



Nothing more than few words in president’s message to congress 





“American Nations free and independent” 

Most countries in American have gotten rid of colonial masters

“Any European that tries to come back in an colonize, we consider that dangerous to US peace” 

What authority is implicated by this? Where does president’s power to do this come from? 

(1)Just speaking 

US seems to be drawing line in the sand, 

But if read carefully doesn’t really commit US to doing anything, just says “we will considered it hostile act,” seems like just talk, not acting (not saying if cross this line, colonize in America we will attack you)

So maybe don’t need executive authority, just speaking, don’t need authority to speak 

President does get to speak for country, and president is just speaking …maybe

2. comity 

US will recognize Europe’s colonies/power in Africa and India, if you recognize our sovergnity in western hemisphere 

3. message to congress

just president exercising obligation to keep congress informed about what is going on 

4. ambassador part 

a. we recognize independent governments in south America, therefore simply telling Europe that recognize these regimes and if you meddle with them we will take offense 

(2) Theodore Roosevelt
wrote autobiography (took broad view) 

Said best thing he did as president was take broad view that executive power is only limited by 






Express limits in the constitution 

Constraints imposed by congress under its constitutional authority 

*view- could do whatever was not forbidden to President, can do what is not expressly said that you can’t 




Where is Roosevelt getting this view? 





Delegated powers






No, opposite of this 





Historical practice 






No- said this is the new characteristic of his office 





Sole organ 






Broader statement then this theory 





Vesting clause 






Bold statement of vesting clause taken to limits 





Sovereignty powers





Maybe, but more from vesting clause  





Take care clause

(3) William Howard Taft (president and then chief justice) 



Book on Executive authority - Our Chief magistrate and His Power




Response to Roosevelt’s expansive view 

Constrained view – president had only express and implied powers, for president to do something must have authority either from (1) constitution or (2) statutory grant of congress 






*Delegated Powers view

(4) The Reagan Doctrine 



Denied legitimacy of the Communist States 

Called for “rollback” of these regime’s, but was then taken further to mean deny legitimacy of any non democratic government 

 No document that said this per se, a journalist created this phrase after looking at Reagan administration that said this and then it took hold 

But no single act or document by president that said this 





Where did power come from: 

(1) again like Monroe doctrine – maybe just being spokesperson 

(2) could make argument for any of the authorities 

(5) Bush National Security Strategy
Terrorism and “rogue nations” primary threat

Meaning - So not focusing on soviet union, china, or other large power nation states as primary threat to our security, focusing on small nations and terrorist groups as our primary threat (ex. Axis of evil, Iran Iraq) 



- not containable through traditional deterrence
place like Russia, easy to deal with nation, rational actors, can just say we will send nuclear bomb in and destroy your country. But with terrorist groups can’t do this, (won’t work to say going to bomb your training camp) 

So the Argument is that traditional means of deterrence don’t work, so president asserts in this doctrine right to take pre-emptive action, have to strike first at these people.



-SO asserted right to “preemptive” action

Potentially controversial: vision of pre-emptive action seems to go much beyond what is allowed in international law, international law has been a restraint on our action as a sovereign nation, this doctrine is scary in that we can unilaterally decide what we are going to do (asserts right to pre-empt), saying consider this such a high threat that we can do what we want to do 

There is a right to defend yourself in international law if going to be attack, but narrow right- irony we defined this rule, and it is very narrow, and NOW we are deciding for yourself and not following it, even though we have held others to it  


F. Application in Case Law 


1. Steel Seizure Case
i. Majority opinion: Supporting Delegated Powers 




- President’s power limited to express grants






  -- acts of Congress






  -- text of Constitution




ii. Frankfurter Concurrence
- Historic practice may be source of authority
(Pres. not limited to express and implied grants of power) 




-- Congress has always limited seizure authority



 
 -- So can’t rely on historic practice here
If president has always done something and that congress has not objected, then president has the power 

But this case, congress has never defaulted to president on seizure of property, so no historic practice that president can rely on here 

iii.  Jackson Concurrence 
Says three categories of presidential action
(1) President acts with Congress’ express or implied authority
Here, president powers are at their greatest, 

Enjoys exercising whatever power given to president, as well as whatever powers congress has delegated to him, (as good as it gets, so get to exercise both constitutional authority and delegated authority) 

(2)  President acts when Congress has not spoken
So here, gets inherent presidential authority, and congress’ silence may be tacit approval, but might also be really don’t like it but just haven’t said so yet. Zone of twilight, don’t know where congress stands. But president has his full authority, congress has not done anything to reign him in 

(3) President acts contrary to express or implied will of Congress

President is acting but acting in contravention of the will of congress, now can only rely on inherent presidential authority minus whatever congress has said/done 





What about list? 

Delegated powers

Historical practice

Sole organ

Vesting clause

Sovereignty powers

Take care clause

No real indication of where are, use widely today but just for the framework it establishes, but doesn’t really tell you how things are going to come out 

So today this is the language of debate, but professor doesn’t really think helpful in finding authority for president’s power, doesn’t give argument which source applies, is the source of president’s power  




iv. Justice Vinson’s dissent




Take Care Clause is source of power for steel seizures 





Laws that Justify president’s actions 

- Treaty commitments






- UNSCR Resolution






- Congressional funding of “war”

Therefore, because of these three things above, the take care clause must give president the authority he needs to fight the war in Korea (including seizing steel mills in continental US) 

This dissent is classic argument for take care clause as being source of executive authority 

Point of above (presidents and case law) 

What is the source of the president’s power (have the theories), which one applies, essentially how broad is president’s power

 

Different theories, arguments, examples from presidents and cases 

1. Delegated powers: only those expressed or implied in the Constitution and statutes
Statutes passed by congress (congress has power and delegates it to the president) 


Or 


Constitution  - Delegated Powers 
 Article II grants the President power:







(1)  As commander-in-chief

(2)  To make treaties (with 2/3 Senate consent)







(3)  To send and receive ambassadors

a. Interpreted as granting the president authority to decide which governments US recognizes 
b. Appointing American ambassador requires senate consent 

2. Historical practice: longstanding practice coupled with congressional acquiescence yields authority

3. Sole organ: role as spokesperson may include related authority

4. Vesting clause: “executive power” includes foreign affairs power not granted Congress

5. Sovereignty powers: President exercises powers inherent in sovereignty not granted to Congress

6. Take care clause: law President to execute is a source of executive authority


G. Constitutional Precursors


Keep in mind when interpreting executive power 

Extreme power of monarch – founders didn’t want, some things in constitution is to limit power on federal government and executive 

Articles of confederation- central government was not strong enough, states had to much power, so part of constitution is taking powers away from states and vesting in federal government, but also recognition that congress by itself is not enough, need executive to take laws, make them happen and talk to foreign countries 

*Need to focus on both – if just look at articles of confederation looks like executive powers are substantial because congress alone did work, if look at just that congress didn’t want a monarch then executive powers read narrowly because didn’t want president to be like a king 

So need to look at both together, answer is somewhere in the middle

 3. Relationship between Congress and the President


A. Review of Power 



i. Congressional Authority
Article I grants Congress power to:





- lay and collect duties





- provide for the common Defense





- regulate Commerce with foreign Nations





- establish uniform Rule of Naturalization

- define and punish [crimes on high seas] and Offences against the Law of Nations





- make laws “necessary and proper”





+ war powers (talk about later) 



ii. Executive Authority 
                              Article II grants the President power:




- as commander-in-chief




- to make treaties (with Senate advice and consent)




- to send and receive ambassadors

In practice does imply greater authority, seems to give president the say as to which countries US will send and ambassadors to and receive ambassadors from (which countries we recognize) 




Six Theories (sources of presidential power) 


1. Delegated powers: only those expressed or implied in the Constitution and statutes
Either delegated in constitution, or given by congress 
2. Historical practice: longstanding practice coupled with congressional acquiescence yields authority
If doubt about who got to do something in foreign affairs, and president has been doing it for a long time and congress has acquired to that authority, argument that overtime it becomes real authority and should be vested in the president 

3. Sole organ: role as spokesperson may include related authority
John Jay –said president is sole organ of foreign affairs, speaks for the country, courts have endorsed this in the 20th century (curtis wright case) and perhaps this gives related authority to do things 

4. Vesting clause: “executive power” includes foreign affairs power not granted Congress
Simple language in the constitution that opens article II that says executive power provided in the president should be sufficient to provide these powers 

5. Sovereignty powers: President exercises powers inherent in sovereignty not granted to Congress
We get to do everything that every other country gets to do, and if constitution doesn’t specifically gives something to congress that every other country gets to do then it is given to the president 

6. Take care clause: law President to execute is a source of executive authority

President is supposed to execute the law, and that law is a source of authority, it could be international treaty, so those are a source of authority 
Note- Maybe right way to look at this is that more than one theory might apply, perhaps certain powers can come from one and others from other, rather than just picking one theory (but no right answer) 


B. Who is better able to manage foreign relations?
Congress v. the President


1. US – IRAN 




a. History (don’t need to know) 

US has not been a colonial power in the middle east 

1939 – WWII breaks out in Europe 

UK (Britain) and USSR (Russia) jointly invade Iran and occupy country in 1941





Ruler of Iran somewhat sympathetic to Germans

Oil, and route to get supplies to country thru warm weather 

Countries Force Resa Shah Pahlavi to abdicate in favor of his son Mohammad Reza Pahlavi
New young shah is content to let parliament do most of the work 

So Constitutional monarchy initially seems to work
By 1951 Strong Prime Minister begins nationalizing oil industry in 1951

As prime minister asserts more power, asks the Shah to leave the country in favor of a more democratic government, Britain is upset and asks US to support them 






Iranian democracy is set back by the US 

CIA funds 1953 coup by Mohammad Reza Pahlavi

U.S. supports Shah as a counter to USSR






-US trains/organizes secret police (SAVAK)

-US supplies Iran with the most modern U.S. weaponry






Ex. F14 
During this period however, Regime loses support of Iranian people

- it was repressive, corruption, had a pro-Israel stance (even though high muslim population)

By 1979 shah forced into exile 

US seeks to maintain ties with the new government 

In October, republicans pressured president to allow the Shah to be admitted to U.S. for cancer treatment 10/79
US embassy in Iran begged president not to do this, would undermine any efforts of US in Iran 

Two weeks later radicals seized US embassy in Iran and hold embassy workers hostage 
U.S. embassy captured by radicals two weeks later
*this was a very substantial breach of international law 

Diplomats not supposed to be tried in other countries 

And definitely diplomats are supposed to be protected 

Iranian government did not protect them from the radicals 
Iranian Government failed to intervene

- Iranian government also repudiated all contracts signed with U.S. companies and stopped paying for services previously received 




b. America Held Hostage 





(how news portrayed situation) 

So: 

(1) President implemented economic sanctions 







 Froze Iranian assets in U.S.







Suspended trade with Iran

(2) Launched unsuccessful rescue attempt

(3) Negotiated agreement after Reagan elected







- Algiers accords pledged to unfreeze assets







- Set up arbitral claims tribunal




c. Constitutional authority 





(1) Economic Sanctions 

This Power belongs to congress, and given to president by statute (IEEPA Statute, International Emergency Economic Powers Act) 
So Congress has the power thru foreign commerce power 

Then by statute allow president to exercise on its behalf 

Delegated Powers Theory 





(2) Launched unsuccessful rescue attempt 
President sent military into foreign country, violated their territorial sovereignty which is against customary international laws 

Three possibilities for source of power 
(1) Commander & Chief 

(2) Vesting Clause 

(3) Congressional Authority (statute) 

a. Hostage Act 

possible that congress granted president authority to do it (Hostage Act)

If view idea that military force could be used in a way that is not war, perhaps this was actually specifically authorized by congress in the hostage act 

(1) C&C

Still don’t know for certain what C&C power entails, some argue just power to direct troops 

Congress needs to declare action, but in secret mission if congress debated and declared approval wouldn’t really work 

*so one of the areas where differences between the two branches
There is a need for things executive is best at, need to plan something in secret plan it out without heads up it is coming, need to make use of intelligence and classified information

So exactly the type of situation that could argue president is best at, if have congress debate launching a rescue mission then other side could just watch cspan and know it was coming 





(3) Negotiated Agreement 





Not sure where power comes from 
Constitution talks about treaties, now presumes president negotiates a treaty, then presents it to the senate, and if 2/3 agree then president can sign and becomes law 

Under American law ratification is done by president, but after senate gives advice and consent 

Modern reality, most international agreements are executive agreements (not presented to the senate for an up or down vote, president just negotiates and signs and they take affect) 

Professor – thinks hard to find authority for this in the constitution 

Done as executive agreement without involvement of congress, and raises the question where get authority 

President implements agreement by executive order, and tells American companies can’t sue in American courts for their losses 




d. What congress did 

1. IEEPA – gives president power to impose sanctions, passed by congress 
International Emergency Economic Powers Act (statute passed by congress) 






- First enacted in 1977 to “clarify” authority
Ends up giving president range of authority to impose economic sanctions 

But by codifying the authority congress seems to be asserting control over executive 
Power given to congress and we will define the rules you can follow for economic sanctions 

i. IEEPA Lets President declare national emergency in face of external threats

Once declared national emergency, Can then bar trade or economic transactions

- But statute says president cannot bar private travel (found to be a right of American citizens) 

- Subject to congressional override
Congress can override president’s determination that there is a national emergency and congress can lift the sanctions 

Civil/criminal penalties for violating restrictions

Congress can authorize sanction for violating president’s orders (president cannot impose civil and/or criminal penalties) but congress can 

Goes back to the neutrality act 

2. The Hostage Act 





Release of citizens imprisoned by foreign governments 

· Where U.S. citizen unjustly deprived of his liberty 

· by or under the authority of any foreign government

· President must demand “reasons of such imprisonment”

· If wrongful & violative of rights of American citizenship 
the President shall demand the release
If unreasonably refused, the President shall use such means, not amounting to acts of war and not otherwise prohibited by law, as he may think necessary and proper to obtain . . . the release. 

Concern people who come to US and granted citizenship, back to visit place of birth and being detained there (that’s what mean by violative rights of American citizenship) 

Even today can be issues – ex. Greek friend could not go back to Greece because would have been forced to go into the Greek army, Greece does not recognize repudiation of Greek citizenship 

Today, maybe could have been used as authority to do rescue mission 



e. Summary of US – Iran 
Constitutional authority 





Economic sanctions 

Congress power, delegated to president thru IEEPA 





Rescue Attempt 






Could be executive authority (vesting power) 






Commander and chief clause 






Could be the Hostage Act 





Negotiated Agreement 






Leaves unanswered 






Brings us to discussion of case below 

2. Dames & Moore v. Regan


i. Situation - 
Carter froze Iraqi assets under IEEPA





- Allowed suits to be brought in US courts





- Pre-judgment attachment permitted

Dames & Moore sued Iran for unpaid bills

Algiers accords agreed to terminate US suits






- US-Iran Claims Tribunal to be sole arbitor

- Reagan Executive Order barred claims from US courts

Dames & Moore challenged Executive Orders



ii. Where does the court find the authority for the negotiated agreements? 

Where does the US Supreme Court find authority for president to close the court to American corporations? 

Court says does not come from IEEPA (administration argued it was here, court rejects)  

Congress gave president authority to impose sanctions and curtail trade, but not to close courts 





Not in hostage act 

President can do anything necessary not otherwise prohibited by law, but at this point hostages are already out 

Court says, historically presidents have done this for a long time and congress has not said anything about it 

 




Historical Practice 

Ex. Did something similar with refusing to recognize soviet union, debts owed and US reached executive agreement with Russia saying US citizens couldn’t sue Russia for those debts

Historical practice that congress has every opportunity to reject and has never done so, so that sanctions executive authority to do this 

Point – had there not be alternative tribunal maybe case would have come out differently, but president did not erase all remedy 



iii. Court cites two minority opinions from steel seizure case as well 

a. Talks about Justice Jackson’s Concurrence 

(1) President acts with Congress’ express or implied authority

(2)  President acts when Congress has not spoken

(3) President acts contrary to express or implied will of Congress

Using this analysis says president is operating in either in 1 or 2

Range 



   b. And, explicitly adopts frankfurter Concurrence 

- Historic practice may be source of authority

- in steel seizure case Congress has always limited seizure authority

- this case, president has done it for a long time and congress never rejected, can’t rely on historic practice here

Point – at time just one justice outlying opinion, now majority opinion 

iv. Summary of Executive Powers Now  

. 
1. Delegated powers: only those expressed or implied in the Constitution and statutes


Steel Seizure Case, majority opinion 
2. Historical practice: longstanding practice coupled with congressional acquiescence yields authority
Now have majority supreme court opinion that has this exists





Dames and Moore Case 

3. Sole organ: role as spokesperson may include related authority
Again have a Supreme Court decision which we have a majority opinion which identifies this as being the source of some authority (Curtis Wright) 

4. Vesting clause: “executive power” includes foreign affairs power not granted Congress
5. Sovereignty powers: President exercises powers inherent in sovereignty not granted to Congress
6. Take care clause: law President to execute is a source of executive authority

*While we have supreme court cases that hang their hat on top three, they do not cover all the actions the executive does. At some point we must rely on some of the bottom three. 


3. INS v. Chadha (legislative veto) 
i. Case - Statute says the attorney general may grant a hardship waiver not to deport someone, and report it to congress. A single house of congress may override the attorney general’s waiver 

Court says, this doesn’t work, this is not bicamarilsm because it is a single house, and it is not presentment because congress is just doing it (not presenting it to the president for signing) 

SO: with respect to congress the court is going to read constitution very literally and congress has to follow it 

Significant about this case – talked about executive powers of foreign affairs, court is willing to find these things in historical practice, court is willing to interpret exectuvive power broadly, (to include a lot of stuff not expressly delegated anywhere) 

But on legislative front, court is interpreting it very narrowly, if congress can’t point to something that says you can do it then going to say that you can’t 

Significance congress powers generally and in foreign affairs are going to be read more literally, and congress is not going to get the flexibility the president gets to find powers that are not explicitly stated

Why – so many powers explicitly articulated in constitution to congress, so if not there then congress can’t do 

Where with president limited powers are expressly articulated 


C. Unconstitutional Statutes 
If congress passes a statue directing the president to do something that he doesn’t want to do, and president decides that thing being told to do is something that falls within the president’s constitutional prerogative

What can/should president do when confronted with unconstitutional statute? 

(1) Go to the courts, call on courts to decide if it is constitutional or not 

Have cases where congress has done it to constrain president’s actions




But no case where it has actually happened, but it is possible 



(2) President has the authority to veto bill before it becomes a law 

Irony of Bush administration – declared parts of laws to be unconstitutional but has not vetoed them 



(3) Not execute laws 

President sworn to protect constitution and faithfully execute the laws, one interpretation of this is that the president’s obligation is to faithfully execute VALID or LEGAL laws, and a law that conflicts with the constitution is not a valid law that the president needs to execute 

So president simply does not have to execute laws that are unconstitutional 

Issues– 

Courts job to decide which laws are constitutional or not, president making himself counterpart of court, 

Hypocritical for president to sign bill into law, then say my administration is not going to follow these parts of it because it is unconstitutional 

(4) Or Execute pending challenge 

 D. Overall issue – Who is better able to manage foreign relations?

Congress v. the President 

Generally think executive has advantages – ability to negotiate (have ambassadors), maintain secrecy during negotiations because doesn’t have to go thru committee and public debate process, large executive branch 

But examples below where congress does get involved more than one might think, both using power of purse (Israli embassy) sometimes calling for sanctions (commerce clause), or trying to tell president what position to take (not sure where comes from) 




Ex. Of Congress involvement 

(1) Congressional Appropriations
Jerusalam Embassy Act 

- Called for US Embassy move by 1999 to Jerusalam
- Authorized money for to be spent to build the new building/embassy
- budget for building buildings would be reduced, Reduced DOS budget if not completed
Administration held bill to be unconstitutional 

(core foreign affairs decision that is to important for congress) 

- As of 2008 the statute is still on the books saying US embassy is to be in Jerusalem 

- And as of 2008 the US Embassy is still in Tel Aviv
President renews waiver every six months






President kept embassy put thru waiver process 

(2) Burmese Freedom and Democracy Act (2003)


- bars trades, requires President to freeze assets

-constitutional – can congress bar trade? 



Yes foreign commerce power 


-constitutional l- requiring president to freeze assets? 



Maybe trade 

(3) Comprehensive Peace in Sudan Act (2004)

- calls for sanctions/and directs president/US to push for UN action
- Is this constitutional - Directing president to have UN ambassador to take a particular stand on an issue? 

Depends upon view of executive, supreme court cases have said president is sole organ, does that simply mean he is the spokesman and doesn’t necessarily mean he gets to make all decisions? Then seems consistent, congress telling spokesman to go say these things

Other hand, president says I am sole organ but more than messenger, I get to decide what to say as well, if that is the case then this goes to far




Hard to say – 

(4) Iran and Syria Non-Proliferation Act 


- requires President to report on activity
- constitutional – precedent for congress to require president to inform then what is going on in the world 

(5) Iran and Libya Sanctions Act of 1996


- imposes specified sanctions  


- Constitutional – foreign commerce power 

III: The Courts’ Role in Foreign Relations Dispute

Seen above that there is potential for conflict between congress and president, and can be resolved in the courts 



Overall: To sue in federal court 



Court must have jurisdiction  




P must have standing





Individual or legislative  




Ripeness and Mootness 


A. Jurisdiction 


1. Judicial Authority (jurisdiction) 
Article III grants the federal courts power to decide cases:




(1)  Arising under the Constitution, federal laws, and treaties





Federal question jdx 



(2) Of admiralty or maritime jurisdiction




Federal question jdx 



(3) Between U.S. and foreign States/citizens/subjects




Diversity jdx 



(4) Between citizens of different states





Diversity jdx 



(5) affecting Ambassadors, public Ministers & Consuls




Where does jdx for this come from? 

Federalist Papers No. 80
Judicial authority extends to all those cases “which involve the Peace”

Rational: 





    “Union” answerable to foreign nations






      Denial of justice a just cause of war






     So Federal jurisdiction thus established for:






  
Cases involving foreign citizens

Cases depending on treaties & law of nations

Rational – Union would be answerable to foreign nations for its conduct, and the law of nations considered states to have the rights to go to war (today, united nations charter limits rights of nations to go to war) but in 1780’s generally considered going to war was a sovereign power

Many people thought if nation denied justice by another nation that was a legitimate cause to go to war

So framers concerned that US courts be able to adjudicate cases which might provide a cause for foreign countries to go to war with US

So in creating federal jdx, founders wanted to make sure federal court (who would more sensitive to these concerns) heard these cases


2. Judiciary Act of 1789 



(1)  Established the first federal courts 




Article III only requires the US to have a supreme court, 



(2) Statutory grants of federal jurisdiction
Has to be a statutory grant of jdx, constitution is generally not enough

Constitution considered to establish outer limit of federal jdx, but congress has to grant federal court jdx to hear a particular case 

(a) cognizance . . . of all causes where an alien sues for a tort only in violation of the law of nations or a treaty of the United States

This is one of the things created by congress in course of granting federal jdx. 

This was ignored until 1980, suddenly in last 3 decades has been discovered as a way to try to right injustice and human rights wrongs committed around the world in US courts 

(b) provided for removal to federal courts 
Provided for a away when foreign was sued in state court could move it to federal court 



(3) Established position of Attorney General 




- Attorney general represents the U.S. before Supreme Court




- provides legal advice to President and “heads of departments”

Was already established before in supreme court case where supreme court declined to give advice (think marbury v. madision) 


     Analysis for jdx 

Federal courts hear only actual cases
(Know from response to neutrality crises, federal courts will only hear actual cases or controversies, no advisory opinions)  

So must fall within scope of court’s jdx: 

i. Must fall within Article 3 cases & controversies, AND
- arising under the Constitution, federal laws, and treaties






- of admiralty or maritime jurisdiction

- affecting Ambassadors, public Ministers & Consuls






- between U.S. and foreign States/citizens/subjects






- between citizens of different states





ii. Congress must have authorized jurisdiction






Judiciary act of 1789 


B. Justiciability 




1. Standing  

To sue in federal court, plaintiff must have:

(1) suffered a concrete personal injury that is
personal – you must have suffered this injury yourself (can’t sue because my friend got hurt, doesn’t mean has to be broken leg or something)
(2) fairly traceable to defendant’s illegal conduct and

(3) likely to be redressed via requested relief

2. Legislative Standing 

Raines v. Byrd
Issue: When a congress person or senator have authority to sue 




if the president is doing something that they disagree with? 

(1) Court does recognize where an individual congressman has suffered injury for being treated differently from any other congressman, they do have standing to sue 

-individual injury from disparate treatment 

So individual senator or congressman treated differently from others has grounds to sue



Powell v. McCormack  

(2) Where legislatures votes are deprived of all validity, meaning you were on the winning side and for some reason your vote doesn’t become law 

 If on losing side, you got your say, you just lost, so your vote had validity, don’t get to sue just because on the losing side 

Ex. Where congress passes a statute, enacted by majority vote, yet president refuses to do what statute calls for 

(3) No standing if simply lost on voting or failure to meet the general case or controversy criteria



(3) Limitations - No Standing 



(1) Taxpayers lack standing for generalized harm
Why – harm is so generalized when spread over all Americans, that no one American suffers personalized injury to give you right to sue, so tax payers generally can’t sue even though congress person can in certain cases 




(2) Generally can’t sue for third party injuries 

*These two limitations cut out of a lot of cases which would involve foreign affairs 


C. Mootness and Ripeness 



~Required in addition to standing



Scale

    (1) Premature 

A case is not ripe yet, to premature, the injury talking about is to speculative, might not happen 




Should wait and see if injury gets more certain 


(2) Ripe for adjudication 



Actual cases amenable to judicial resolution 

(3) Moot 



No actual issue left for the court to resolve 

Exception – federal courts will make an exception if the issue is “capable of repetition yet evades judicial review” 






In this case court will hear issue that is moot, 

Not sure of case where this could happen in foreign affairs, but possible 

Ex. Roe v. Wade – years to get thru court, pregnancy only lasts 9 months, how could someone ever challenge abortion 

This type of case is capable of repetition yet evades judicial review then courts can hear the issue 


D. Political Question Doctrine 

Idea that some issues are not appropriate for Supreme Court to decide



1. Doctrine Historically 

i. Marbury v. Madison – declared there are some things the government does that are “mere political acts that are not examinable in court of justice

ii. Decisions held as political questions: 





- Whether a foreign nation is still a treaty party





- Which competing government U.S. should recognize





- Status of a conflict between foreign nations





- When a war has ended





- National boundaries
(whether US boundaries, or boundaries of a foreign country that impact in US citizens)
iii. Historically, when court said “political question” really just saying its a categorical distinction 

Meaning – the power to make this decision is committed by the constitution to another branch of government 

In foreign affairs examples above, court implicating that executive has power to do this (broader role in foreign affairs) because not specifically mentioned in constitution, but court is finding them to be committed to the executive branch 

***Historically – political question meant it is the power of the president, not for us to decide



2. Doctrine Today 



Baker v. Carr 

Defines criteria that the federal judiciary will use in weighing whether an issue before it is a political question 

(Applies a lot to foreign affairs) 

(1) constitutional text commits decision to one of the  political branches then court should not decide it 

(2) if there is a lack of judicially discoverable or manageable standards for resolution 

1. court can’t find legal doctrine that would justify finding an outcome in a particular way

2. if will use discretion rather than established judicial doctrine or law 

a. nothing for court to go by, just their own personal discretion

(3) Requires an initial non judicial policy determination 

Decide as a matter of policy what US government out to do, then it belongs to congress or president

Don’t ask the court to make decision when its policy 


~but court makes decisions on policy all the time 



Ex. Contracts law 

(4) Would express a lack of respect for other branches 

Seems like under this could decline almost any question 

If dispute between congress and president, then will always be disrespecting one branch if side with the other 

(5) Unusual need for adherence to prior political decision 

(6) Potential embarrassment from “multifarious pronouncements” by different branches 

If president said something and embarrassing to US to slap president over head and overturn something he has already done, then reserve the right not to get involved, political question 

Idea – my country right or wrong 

If going to embarrass the country then going to dodge the issue 

Summary today 

*seems like in foreign affairs, the court could find a way to avoid hearing any case if you wanted to 






~First two are used the most 


     3. Case Example (exam approach) 

Recognition of PRC (1979) 




1. History 

US refused to recognize communist government of china following 1949 victory in revolution 

-US maintained relations with Republic of China in Taiwan as legitimate government 

 




-ROC held UN seat until 1971 

President Carter decided to recognize PRC (communist government) as official government of China unilaterally 

Communist government sore subject to Americans for 30 years, 

ANALYSIS 1




Can President unilaterally do this? 





Yes, power to receive ambassadors 

Well established that power to receive ambassador’s means president gets to decide which government we recognize, 

And announced termination of mutual defense treaty with Taiwan (treaty called for 1 year notice) 


ANALYSIS 2? 

Can president do this (go thru executive powers) 

8 senators and 16 congressmen then filed suit in local court to say president doesn’t have constitutional authority to cancel treaty 






Analysis 3 – Court 






(a) Jurisdiction 

Federal courts hear only actual cases
(Know from response to neutrality crises, federal courts will only hear actual cases or controversies, no advisory opinions)  

So must fall within scope of court’s jdx: 

i. Must fall within Article 3 cases & controversies, AND
- arising under the Constitution, federal laws, and treaties

- of admiralty or maritime jurisdiction

- affecting Ambassadors, public Ministers & Consuls

- between U.S. and foreign States/citizens/subjects

- between citizens of different states

ii. Congress must have authorized jurisdiction






Judiciary act of 1789 

\






(b) Legislative Standing 

(1) Court does recognize where an individual congressman has suffered injury for being treated differently from any other congressman, they do have standing to sue 




(Do they have personal injury)

-individual injury from disparate treatment 

So individual senator or congressman treated differently from others has grounds to sue

(2) Where legislatures votes are deprived of all validity, meaning you were on the winning side and for some reason your vote doesn’t become law 

(Have they been deprived from their votes) 
Argue - Voted for the treaty got enacted, and not even being given the opportunity to vote and not being given opportunity to vote is the same and vote not being valid 






(c) Is this Ripe? 







With legislative standing ripeness means – 

Requires one branch asserting constitutional authority in one direction and another branch asserting constitutional authority in another direction? 
SO here, is there actually a controversy that is ripe for resolution 

(assertion of contrasting constitutional authority (just 8 congressman/senators is not enough, not whole congress) 





(d) Conclusion 

Is there an actual case or controversy here? 





Has congress actually done anything? 

Just 8 senators out of 100, congress as a whole hasn’t asserted any claim to authority that the president is violating 

If congress passed a bill or voted, arguably then would have a real case or controversy, here just have a few senators and congressman 

*different if congress had actually passed a bill or resolution but that did not happen here 

But if every time congressmen or senator didn’t get what they wanted they could run to court then would be government by lawsuit, not government by democracy 




2. What justices said in case: Goldwater v. Carter (above) 
i. Powell Concurrence: 

Not ripe for judicial review due to no congressional assertion of authority 

There are legitimate constitutional question of how treaties are to be abrogated 

Can be resolved via normal principles of constitutional interpretation 

Just because congress doesn’t say how treaty to be abrogated, doesn’t  mean court can’t decide how treaty is to be abrogated, 

BUT in this case, no case or controversy (just a few whiny congressman) not entire congress 





ii. Rehnquist Concurrence 
(1) Basic question involves authority of President to conduct foreign relations

(2) Constitution is silent as to senate participation in abrogation 

(3) Should be controlled by “political standards” 

a. Seems to be falling back to historical approach, political question so  power goes to president 

iii. Brennan Dissent 

(1) Antecedent question of whether a branch is committed decision authority is a constitutional question 

(2) Here court should conclude that president has authority to decide which nation to recognize 

(3) Mutual defense treaty Mutual defense treaty (MDT) based on view that Taiwan was sovereign government of china 

a. Can only have a treaty with a sovereign government 

(4) SO because no longer recognizing Taiwan as sovereign government, there is Authority to withdraw from MDT fundamental to authority to recognize as PRC as government of china 

Subject to criticism – doesn’t necessarily mean has to abrogate a treaty because don’t recognize as sovereign government, could just have the treaty because sympathetic to the plight of the people in Taiwan 

iv. Blackmun dissent in part (omitted from textbook):

- Court is correct to grant cert, but needs to hear arguments and decide whether:

(1) plaintiffs have proper standing

(2) issue is ripe for adjudication

(3) President has power to terminate the Mutual Defense Treaty

v. Taiwan Relations Act (1979) 






Congress passes act, 






Declaring threats to Taiwan a concern to US 






Requires US to sell Taiwan defensive arms 

Establishes equivalent of an embassy in Taiwan, American Institute in Taipei 

Technically non profit chartered corporation, but basically an embassy 






Permits reciprocal Taiwan organization in US 

Again looks like an embassy but considered non government liaison 

*So congress did get the last word, and is the law we follow 

E. Judicial Deference to the Executive/International Sources in U.S. Constitutional Interpretation
1. Judicial deference to the Executive in foreign affairs
When courts are deciding foreign relations to what extent do they defer to the executive? 




A. It’s a Scale 





None 

Middle  

Absolute 

[image: image1]
 “Political Questions”:

 treaty party status

 govt recognition

 foreign conflict status

 conflict end dates

 national boundaries





i. None – 

The courts will engage in independent judicial decision making, and will decide a case or controversy with no reference to what other branches of government things 

ii. Absolute deference -
(ex. Political question, historically meant matter that was constitutionally committed to one of the other political branches) 

In this category historically fell, (1) treaty party status, (2) government recognition (3) status of a foreign conflict, (4) when a war has ended, (5) national boundaries (international courts adjudicate this, US courts chose not to)





iii. What about the middle? 



B. Middle (looking at cases to get principles) 




1. Mingtai Ins. Co. v. UPS 




Rule 

Summary – mingtai decision reflects situation where in trying to decide if a treaty is applicable to a party (country) the court defers to executive, but in this case congress and executive were saying the same thing so the court was more willing to defer to the executive 
*So applies Jackson Concurrence (three levels) 

If executive and congress in disagreement, assumption is that there would be less deference to the executive (apply Jackson Concurrence) 





Fact Summary: 

a. Mingtail insured computer chip shipment lost by UPS between Taiwan and the US 

b. Shipment valued at 83,000

c. UPS waybill said limited liability to $100 

d. So shiper insured thru Mingtai company 

e. Mingtai wants to recover from UPS what they paid 

Warsaw convention provided higher liability if shipment between two treaty parties 

US no longer recognize Taiwan (ROC), and now recognize (PRC) mainland, 

Problem – PRC has ratified treaty, but ROC has not 

BUT PRC declared its ratification to include Taiwan (ROC) 

Issue – whether or not the treaty ratification by PRC, includes Taiwan (ROC) 

Court looked to what position have the political branches taken with respect to this treaty: 

Looking to the executive – president has severed formal relations with Taiwan

The department of state, publishes a document called treaties in force (official US government list of treaties in force), in this publication it lists Taiwan as separate entity in PRC, 

And publication lists Warsaw convention under PRC but not under Taiwan 

State department put an Amici brief that said Taiwan not bound by PRC act 




Congress – structured ties in Taiwan Relations Act

Act provided for embassy like organizations (both by US and Taiwan) 

So Act provides statutory vehicle for governing US foreign relations law with Taiwan, and 

Provided that other treaties were to remain in force 

So recognizes that Taiwan can engage in treaty making on their own behalf 

Court finds that Taiwan is not a party to the Warsaw convention 

**Question becomes – who is the court actually deferring to? Is this deference to the Executive, or deference to congress and the executive? 

Jackson Concurrence (Youngstown) seem to be in highest category, congress and president saying the same things so political power of executive at its strongest, because President and congress saying the same things 

Taiwan is separate entity, not party to Warsaw convention,





2. Gonzales v. Reno






          Rule 

1. Chevron Deference 
*Chevron deference limited to acts that have force of law
~Applies when there is an executive agency, which is charged with executing a specific federal statutes 

Executive (president) generally charged with executing a law, but often times a particular executive agency will be charged with executing a law 

Common for congress to leave details to executive branch after passing a statute 

In chevron Case

Court held where congress has left to a federal agency responsibility for executing a statute, and congress has not spoken to the precise question at issue with enough detail to answer it (looking both at words and spaces between those words that congress has used) then if the agency responsible has made a reasonable determination as to how to proceed, and they have made that determination in the course of following any rules imposed by the statute (element of reasonable) and followed agency’s own regulations, and the determination is not capricious or arbitrary then the agency gets deference







Test 

(1) Has congress answered the precise question at issue in the statute? 

a. Court held where congress has left to a federal agency responsibility for executing a statute, and congress has not spoken to the precise question at issue with enough detail to answer it 

i. Has congress spoken - look both at words, and spaces between those words that congress has used

(2) If no, is the executive agency’s determination about how to proceed reasonable? 

a. Test for Reasonable (need all three) Is the decision reasonable? 

i. Does decision about how to proceed follow any rules imposed by the statute?

ii. Does it follow the agency’s own regulations? 

iii. And it is not capricious or arbitrary?

1. this case followed common sense legal rule that parents speak for children, families should be kept together, interest of child being with parents 

Application to Gonzales Case


Facts: 

Cuban boy lands in U.S. after boat capsize kills mom

Immigration law says “any alien” may apply to stay

Great uncle files asylum request on his behalf

Father in Cuba wants him returned

INS rules parent’s wishes govern minor

Govt seizes boy to return to Cuba

Uncle filed challenge in federal court


Applying Chevron Deference

Here, congress has passed a statute, any alien can apply for asylum, but law does not answer precise question about what if a minor 

Here agency made determination, is it reasonable 







i. followed statute rules 

ii. followed its own regulations

iii. even though not popular decision, it was not capricious or arbitrary because (see above red) 

*note nothing unique about chevron deference to foreign affairs, (applies to foreign and domestic matters) 

Summary 

If have executive agency charged with executing federal statutes, whether domestic or foreign relations, court will apply same test (chevron deference) whether domestic or foreign matter. 
***INS decision receives deference from the court to the executive 

INS by statute is made the agency responsible for administrating naturalization so court decided entitled to deference on scale, because meet all criteria 





   2. Skidmore Deference
Applies to less formal actions (ex. Policy statements and opinion letters, things that do not have force of law) 

To get chevron deference, the agency has to be acting in a formal way, must be engaged in formal rule making or engaged in actual adjudication of issue before it 

If just issuing an opinion or saying this is general policy, but if not formal decision making process, the court will still give it some weight, but how much is a scale and depends upon factors below 

Factors 

The weight that is to be given to an agency’s position depends upon several factors (scale) 

(1) thoroughness evident in consideration 

(2) validity of the reasoning 

(3) consistency with other pronouncements 

a. has that agency previously taken the same position, does it continue to take the same position 

(4) factors giving it power to persuade 

                                                   3. U.S. v. Lombera-Camorlinga 





Issue – Deference to Treaties 
Vienna convention on consular relations requires aliens to be informed of right to consular notification 

Issue – most criminal law regulated at local level (state police), US courts have routinely convicted foreign citizens who are not informed of this right after their arrest 

Recurring issue – whether any judicial relief is due to those convicted, on appeal should court do anything about the fact that foreigner was not informed of this right? 

This case, D wanted incriminating statements he made to be set aside because he wasn’t told of this right 

So should there be a Miranda type exclusionary rule (ex. If not given Miranda rights then any statements D makes is not admissible), so foreigners wanted same type of right to apply if not told about their right to have consulate notified…






Courts Conclusion 

Typically courts say, If don’t raise the issue at trial, can’t raise it on appeal 




Procedurally defaulted 

With Vienna convention court usually says, waived this right by not raising it at trial so waived for appeal (so vast majority of Vienna convention right case thrown out on appeal) 







Court stated about deference to treaties 
Says executive negotiates treaties, so executive construction of treaties “is of weight…before the court” 

Saying –Sliding Scale 

(1) give more deference to interpretation when executive interpretation is done in the context of foreign affairs, 
(2) but when as here the government simply takes a position in the course of a lawsuit, and hasn’t adopted that position previously as part of executing law and carrying out foreign relations that position ought to get less weight 

C. Summary of Deference to Executive 


Have a Scale 

(1) No Court Deference to the Executive 

a. Constitutional itself
If question about what the constitution means on something, then often president gets no deference 

b. Inter-branch disputes, 

i. If dispute between president and congress the Court treats then equally 

(2) Middle Ground 
1. Chevron deference – where congress has chosen to give executive decision making ability 


Test

1. Has congress answered the precise question at issue in the statute? 
2. If no, is the executive agency’s determination about how to proceed reasonable? 

Test for Reasonable (need all three) 

i. Does decision about how to proceed follow any rules imposed by the statute?

ii. Does it follow the agency’s own regulations? 

iii. And it is not capricious or arbitrary?

2. And to lesser extent skidmore deference (applies to less formal actions – ex. Opinion letters)
Executive gets deference, but not as much as much, have to look at factors 
Factors 


The weight that is to be given to an agency’s position depends upon several factors (scale) 

(1) thoroughness evident in consideration 

(2) validity of the reasoning 

(3) consistency with other pronouncements 

has that agency previously taken the same position, does it continue to take the same position 

(4) factors giving it power to persuade 

3. Treaties 





**this is a sliding scale back and forth 

Low end – where executive voiced an opinion on the outcome/course of a lawsuit, then less deference
High end – executive involved in carrying out a treaty, ex. Negotiation, opinion done in context of foreign affairs, then more deference 
(3) Absolute Deference

1. Political questions 






Treaty party status






Government recognition 






Foreign conflict status 






Conflict/war end dates 






National boundaries 


   2. Judicial Deference to Foreign Materials in US Courts

To what extent is it appropriate for American courts to consider foreign materials? 

A. Overview

(1) What foreign legal materials are there that courts might consider? 

a. International courts themselves

i. Ex. ICJ (international court of justice) 

ii. Ex. International Criminal Tribunals 

iii. Ex. International Criminal Court

b. Legal documents from other countries 

i. Ex. Wills, testamentary documents 

c. National Courts (courts in foreign nations) 

i. foreign law – laws of specific foreign nations 

ii. International law – law binding on all countries 

d. Supra- national tribunals 

i. Regional tribunals, ex. European court of justice (ex. EU) 

e. foreign statutory law 

i. statutes 

b. treatises 

(2) When it is appropriate to use these materials in US courts generally? 

1. Interpret treaties- 
a. given that other nations are parties of the same treaties, it makes sense that decision by National or supranational courts are highly relevant to US courts. 

1. It would be questionable if you did NOT listed to the other side’s view. This is a no-brainer

2. Status of Rights- 
a. this is more controversial. Not agreed to at the same level as treaties. 
3. Interpretation of Common Law 

a. Where did common law come from? England! It makes sense to interpret American common law based on the English interpretation.
4. Choice of Law Issue 

a. Foreign law can often apply the decision in US courts in a choice of law issue. You must be open to US materials

5. First impression –
a.  it makes sense that if an American court is called upon to decide something truly unusual (ex. How to determine legal sex of transgender), it makes sense to see how other educated judges have dealt with it 

b. it would only be persuasive not precedent 

c. as of 2001 there were only a few court cases that dealt with how to determine the sex of a transsexual person, There were many cases in Australia, new Zealand, England, so interesting to see how these courts are dealing with it 

(3) When is it appropriate to use foreign legal materials to interpreting the constitution? 

(Are foreign legal materials relevant to interpreting the constitution?) 

Not one clear answer, for when it is logical to use foreign materials, when is it logically coherent (makes sense to use foreign materials) to interpret US constitution 

Typically 8th amendment – definition of cruel and unusual punishment cases is area where foreign legal materials are used a lot 

Interpreted cruel and usual punishment using evolving standards of decency, so think it is appropriate to see what foreign countries are doing because in civilized world can see what evolving standards of decency are 





Judges have done this 





Scalia 

Scalia argues– this is an American constitution written by Americans, didn’t borrow other laws, it is unique, so no basis for incorporating other people’s views 

However Scalia ignores 

(1) Constitution itself imports some concepts from international law 

Laws of nations, primacy, treaties and ambassadors, all things that are defined by international law (constitution itself relies on these definitions) 

(2) Executive Power (theory of execute powers, sovereign power)  

Executive either derives power from authority to execute international law and/or sovereign powers inherit in international sovereignty, 

Evokes international or sovereign authority, and need to make use of some foreign sources to define the power and the limits 

Summary 

Criticism – it has been cherry picked, judge decides how they want the case to come out, and then go pick foreign materials that support it, professors thinks that if judge is going to use foreign materials for logically coherent reason, then should make an effort to objectively canvas international material as a whole and cite those (this is unfair and objectionable) 






This is one of Scalia’s arguments 

Point there are legitimate ways foreign relations materials can be used generally and even in interpreting the constitution, but if judges don’t have discipline to decide when its logical and not do to it in a cherry picking manner 

IV. Sources of U.S. Law: Treaties and Customary International Law
   I. Treaties 

        A. Treaties under customary International Law  

1. Treaties under International law (overview) 


i. Vienna Convention on the Law of Treaties (1969)




- U.S. has not ratified

- ICJ generally holds Vienna convention to be customary international law  

(so arguably it does apply to the US and other countries) 

ii. Treaty definition from Art. 2(1)(a):

- an international agreement concluded between states in written form and governed by international law, whether embodied in a single instrument or in two or more related instruments and whatever its particular designation

1. Has to be between nations 
But not recognition that can have a treaty with non state and non governmental relation (ex. UN) 

Can be between state and non state, or two non state entities 





2. Has to be in writing 
3. Doesn’t have to be a single instrument 

Can be two notes back and forth, even though no single document both countries have signed, the exchange of documents referring to each other constitutes a treaty between the countries 

iii. Treaty classification varies widely:




- agreement




- convention




- charter




- declaration




- protocol




- but not Memorandum of Understanding

An understanding is not legally binding the way that a treaty is 

Document just expresses mutual ideas 



iv. Treaties are not binding until their entry into force

(1) Signature 

Signature requires only that states refrain from acts that would invalidate basic purpose of the treaty 

Once the treaty is signed, at that point does not obligate the state to ratify the treaty, but obligates the state to refrain from acts that would invalidate the basic purpose of the treaty 

~some states say this means obligated to follow the treaty

~but serious international scholars say NO, because what would be the point of ratifying the treaty







So signature is to be a much loser standard 

(2) Ratification 





- Ratification signifies legal consent to be bound

But even ratification doesn’t mean that the country is going to be bound by the treaty 

(3) Entry into force criteria specified by treaty

It is only when a treaty enters into force is a country actually bound by the treaty 

When does it enter into force – if bilateral treaty, once both countries have ratified it then it comes into force 






Need both parties to agree to be bound 

Often times in multilateral treaties, treaty will have precise criteria, 

Will have a date, or a specific number of countries that must ratify 

Ex. When 30 countries have ratified the treaty it will enter into force, only binding on countries that have ratified it 



v. Reservations
Reservations are unilateral statements modifying legal effect of treaty provision(s) to a state

Often when country ratifies a treaty, will make a reservation 

Ex. We ratify this treaty subject to the reservation we are not going to be bound by article 67, then other states can object and say this article is so important that we don’t consider us bound by treaty 

But often this doesn’t happen, just ratify treaty and then not bound by the reservations 

Ex. US, some treaties don’t allow the death penalty, and US often says we reserve the right to impose the death penalty 




**NOT all treaties allow Reservations 

May not be incompatible with object and purpose



*Basic international rule 

Has to be generally compatible with the object and purpose of the treaty, if it is incompatible with the object and purpose of the treaty then not considered to be a party to the treaty 



vi. States vary in treatment of treaties as domestic law

Absolute Monist approach treats treaties as law without legislation




(Switzerland) 



Limited Monist Approach -- may be limited to “self-executing” treaties (US)
Dualist approach always requires legislative enactment for a treaty to have any effect as domestic law 
Ex. United Kingdom, no treaty signed by united kingdom is binding on the united kingdom unless parliament enacts some sort of legislation 


2. Treaties under the US Constitution
i. Article I, Sec. 10, Cl. 1 & 3:




No State shall enter into any Treaty

No State shall, without the Consent of Congress . . . enter into any Agreement or Compact . . . With a foreign Power

English - *treaties are province of federal government
So what about: U.K., California strike global warming deal
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Idea – lawyer would argue that this is not really a treaty, just an agreement of some sort so shouldn’t fall within the interpretation of treaty 

California exceeding it statutory authority and national leadership of republican party does not want it to go forward, even though state republican leadership supports it 

*If state using agreement to impose restrictions on your company could raise this as a treaty violation 

Other side – this is not a treaty, classified as something other than a treaty (ex. Agreement) 

ii. Article II, Sec. 2, Cl. 2:

[The President] shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur

English- President has the power by and with the advice and consent 
President gets to make treaties but have to have 2/3 of senate concurring before the US agrees to be bound by the treaty (before US ratifies) 

iii. Article III, Sec. 2, Cl. 1

The judicial Power shall extend to all Cases . . . arising under . . . Treaties

English – Federal courts have SMJ to hear cases that arise under treaties

iv. Article VI, Cl. 2

. . . All Treaties . . . Shall be the supreme Law of the Land; and the judges in every State shall be bound thereby

English - Theoretically when US ratifies a treaty becomes binding on all courts, even state courts, it trumps state laws or even state constitutional provisions that would run contrary to the treaty 

But supremacy clause doesn’t say anything about treaties trumping US constitution 


3. Power to Make Treaties (under US Practice) 



i. Executive officials negotiate/sign treaty
Remember – Signature does not bind US to more than anything that would not negate ultimate purpose of treaty 
ii. President submits to Senate for approval

iii. Appropriate committee holds hearings

iv. Full Senate votes on “advice and consent” authorizing President to ratify
*senate does not ratify treaties, President may ratify a treaty if senate consents and approves





Senate gives its advice and consent

v. President may ratify if Senate approves 
Have been times when senate gives its advice and consent, and then president does not go thru with ratification 

But advice and consent is necessary prerequisite for president to ratify, but president has choice to ratify or not

4. Self Execution 


i. Intro 




John Marshall coined concept of self executing 
“A treaty in its nature a contract between two nations, not a legislative 

Came about because of evolution of democracy, when is a treaty binding inside a country 

Literal reading of supremacy clause if treaty then supreme law of the land,

But in practice US does not treat supremacy clause that literally 

Look at the treaty and determine whether it operates “of itself” (self executing) or whether it needs aid of legislative 

ii. US thus follows a Qualified/Limited Monist approach 




Self executing treaties judicially enforceable 




How do we know if judicially enforceable, court decides 

Know if a treaty is self executing if a court enforces it, but by enforcing it court has to decide if a treaty is self executing 






*point – circular 

It is the courts that decide if a treaty is self executing, if a court decides it is going to enforce a treaty without any implementing legislation it is self executing 

If a court decides that it is not judicially enforceable (self executing) has to be additional legislation to make it enforceable in US court 



iii. General indications of what makes a treaty self executed 
(1) if the treaty is simply prohibitions (then more likely to be self executing) verse requirements of affirmative acts 

Ex. You can’t discriminate against this or that, more likely to be self executing then if treaty says you must affirmatively do something 

(2) if treaty has mandatory wording passed in the present tense (mandatory and present tense wording more likely to be self executing) 

1. ex. Shall not do this, not in the future shall do this 

    (3) More specific, specific obligations rather than general 

If talking in vague generalities then need legislation, not self executing 

 (4) Rights of individuals verses rights of governments 

If says the government will do this or do that, then less likely to be intended to be enforced in court 

But individual rights are things litigated all the time, so more likely self executing (ask about this) 



iv. Rule 

Modern decisions 




**Look at intent of parties 

Say intent of parties is the key factor, in agreeing to the treaty did US negotiators expect the treaty to be self executed 



v. General indications of what makes a treaty NOT self executing 




(1) Language may call for executory legislation 

(2) If it requires action reserved to congress

Hard – congress has commerce power so if treaty deals with commerce could potentially go to congress

Generally speaking – this “action reserved to “congress” is interpreted narrowly, ex. Appropriations or criminal sanctions 

Clearly constitution requires congress to make appropriations before money is spent, constitution clear that 

So a treaty cannot create a federal crime directly but congress can pass implementing legislation to make conduct criminal under federal code before it takes affect




(3) Lack of common intent for self execution 

If all the parties of a treaty don’t intend for it to be self executing then logically it shouldn’t 

Ex. UK doesn’t consider it possible for treaty to be self executing, so doesn’t make sense if US signed up for a treaty immediately enforceable in US but treaty partner didn’t treat it this way 







No, more logical if treaty partner 





***rare for a multilateral treaty found to be self executing 






Fairly likely one dualist state in there 

So no common intent of all other parties of the treaty to be self executing if one or more of the countries don’t recognize self executing treaties 

(4) rights of individuals vs. government 

a. treaties generating individual rights are more likely to require legislative action to create them 

i. but that was a different time, today courts are more likely to find individual rights created by treaties 

(5) if treaty inconsistent with national policy more likely to require legislation to enforce 

vi. Treaty must be self executing to create a private right to sue 

Courts consider in determining whether self executing:


- language and purpose of agreement as a whole

- circumstances surrounding its execution

- nature of obligations imposed 

- alternative enforcement mechanisms

If other available means to protect the private right then maybe not self executing


- implications of a private right of action
Do we really want to open pandora’s box to this


- capability of judiciary to resolve dispute




Note - UN charter has never been held to be self executing 

Case trying to use UN charter to create private rights, but no private right to sue under UN charter because never held to be self executing 


5. Last in Time Rule (Treaties vs. Statutes) 


i. Supremacy Clause 

This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land 



ii. Order 

Constitution on top, 




Treaties and statutes considered to be co-equal laws of land 





What do we do when treaty and statutes conflict? 

(1) First: courts should try to first interpret the treaty and the statute as to not conflict 

a. Can result in odd interpretations, but courts will try to find away to uphold both by interpreting them not to conflict

(2) But if clearly inconsistent, then LAST IN TIME RULE (the one last enacted controls) 

a. Last in time rule AND

b. Provided that the treaty provision is self executing 
i. If its not self executing and doesn’t have legislation, then its not enforceable 

ii. If its not self executing and there is implementing legislation, then just dealing with two conflicting statutes and easy to conclude last in time controls 

*note- last in time rule can go either way, treaty can trump statute, or a later statute can trump a treaty 

However, When congress is passing a statute that is going to override a treaty, have to find that congress was intending to do this 

Won’t find that casual, or accidental overriding of the treaty prevails for last in time, congress must have intended to override treaty 


6. Limitations on Treaties 

(also probably applies to executive agreements) 

  
   

(Panama Canal situation – (slides 10) 

i. Treaty power is limited by the constitution, can only be exercised in conformance with the constitution 

ii. But many powers given to the government by the constitution are not exclusive, where NOT exclusive then can accomplish those things by treaty 

Ex. Foreign commerce power, congress has great power but treaties that deal with foreign commerce (so understood that it is a concurrent power regulated by congress in legislation or regulated by treaty) 

iii. *but court does say where powers ARE exclusive, in those cases that should NOT be able to accomplish those things by treaty 

Ex. (cannot have treaty doing below, because it is exclusive to congress) 

Appropriations power 

Can’t have a treaty that commits US to pay for something unless treaty is clear that congress will still have to pass statute 






Taxation 

Treaty can still talk about taxation, but can’t impose tax on Americans

President can propose a treaty that would tax US citizens 






Declaration of war 






Creation of Crimes under American (US) Law 







Congress has power to define and punish 

Clear congress has to do it, president can sign treaties making things a crime but treaties are clear that countries will do that via normal domestic legal processes

Treaty on its face can’t make something a crime 




Aside - In panama situation 

Question – was this power of congress to give away territory exclusive? 

Issue with Panama canal – 

SO – president negotiated treaty, received advice and consent of senate, then president ratified treaty (so law, give canal back to panama) 

60 congressmen challenged the return, argument that senate cannot do this by giving advice and consent to treaty 

Clause in constitution Article 4 section 3 clause 2

“says congress has power to dispose of territory” 

Congressman argued congress had power not senate alone, so senate should not be able to cede this territory without house having a say 

Step 1 – do standing, mootness, ripeness, political question (see notes pg. 88) 

In regards to treaty: 

Original understanding – treaties were another way to alter US territory, not exclusive 

B. Executive Agreements (still part of treaties)


i. Three Types of Executive Agreements 




(1) Pursuant to Artcle II 

with 2/3 advice and consent of senate

(2) Congressional Executive Agreements 

Agreement made by executive, advice and consent not sought from senate, but there is congressional endorsement, either in the form of legislation passed beforehand (authorizing president to negotiate agreement) or afterwards thru statute implementing the agreement 

Sometimes can have both, (beforehand and statute after) 

(3) Sole Executive Agreements 

Where president goes out and enters into a binding agreement with foreign country with no congressional involvement at all 






Most controversial 



ii. When is an agreement a treaty? 
i. Vienna convention defines treaties as 

“an international agreement concluded between states in written form and governed by international law, whether embodied in a single instrument or in two or more related instruments and whatever its particular designation”
Doesn’t have to be single instrument, can be exchange of notes, can be called various things, 

In the international arena, executive agreements are treaties 

Countries expect that international law of treaties will apply to these agreements 




ii. In US different definition of treaty 

[The President] shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur

Within the US when someone speaks of treaty under US, referring to an agreement that has been negotiated and approved thru constitutional treaty process

*Note- focusing on things that fall under international definition of treaty, but fall outside US definition of treaty 



iii. Power to make Treaties 



Thru article II (treaty making process in the US practice) 





Executive officials negotiate/sign





President submits to senate for approval 





Foreign relations committee holds hearings 

Full senate votes on “advice and consent” authorizing president to ratify 





President may ratify it if senate approves

Typically this process takes 1-2 years, but some have taken decades 



iv. Treaties under the constitution 

  Is the article II procedure exclusive? 




Article II

“The President shall have Power, by and with the advice and consent of the Senate; to make Treaties provided two thirds of the senate present concur” 

1. Argument founders intended this to be exclusive (this is the way US is supposed to enter into international agreements?)  

i. Language of article II “provided that 2/3 of senate concur,” impliedly meaning no power if 2/3 does not concur 

Treaty is essentially law making and legislative power is vested in article I in congress, president has limited explicitly power (commander in chief, execute laws, make treaties with consent) but nothing in article III that talks about him making laws, and nothing anywhere else talking about making agreements with other countries 

ii. Constitution balance (between monarchy and articles of confederation), king gets to make treaties on his own, so it does make since that framers wanted check on that power because didn’t want chief executive to be king 

So favor that if treaties are exclusive should have been some check and balances 




2. Argument that this should NOT be read exclusively? 

i. Does not say the word “only treaties and no other forms of agreement” 

ii. Maybe some other laws that requires execution, and implicit in those cases that president has power to execute as commander and chief 

iii. Limits power of the states



No states shall enter into any treaty 

But can enter into agreements or compacts with a foreign power (but requires advice and consent of congress) 

So constitutional recognizes potential that there is international agreements that don’t rise to the level of treaties

This is at state level but what about federal level 

If states can do it, then federal government must be able to make agreements or compacts, but how?? 

So founders at least knew these things were out here and wished government to do them somehow 



v. Executive Agreement Growth 


Period 



treaties 


Executive agreements 


1789-1839


60




27


1839-1889


215




238


1889 -1939


524




917


1939-1989


702




11,698


1989-1999


249




2,857


Total 



1,750




15,737

*huge growth in number of treaties, but executive agreements outnumber treaties as time goes on, some has to do with expansion of the number of countries in the world, 

Safe to say that congress recognizes that congress as a matter of practicality doesn’t’ have the ability to review more treaties than this per year. There are quotas where senators recognize that they cannot properly process more. They want to see only the most important agreements as treaties so they can consider them in careful fashion. 



vi. Article II Treaty Subjects

Subjects that seem to be appropriate for article II treaties (not written in law anywhere and some exceptions, but generally) 

1. Political bodies (NATO, UN Charter Etc.) 






Charter and US Membership 





2. Defense alliances

Situations when US pledging to protect, or be protected 





3. Arms control agreements 





4. Human rights treaties 





5. Environmental Agreements





6. Extradition Agreements 

Why appropriate to this as a treaty – impacts individual right (going to ship off American citizen to foreign country to stand trial), dramatic impact on your rights, so makes sense should be done by the constitution 



vii. Types of Executive Agreements

(1) Article II Treaty Agreements (agreements pursuant to treaty)– 

Calls for subsequent agreements to be concluded, approval of treaty by congress constitutes authority for president to go make further agreements

International agreement made pursuant to a provision in a treaty approved by the senate 

When the senate gives their advice and consent to ratification, know that the agreement that they are ratifying calls for the conclusion of further more detailed agreement to implicate the treaty 

So congress approval of the basic treaty constitutes approval of the further agreements




(2) Congressional Executive Agreement





International agreement made by the executive 







But either president has 

(1) gotten authority up front from statute by congress

(2) or endorsed after the fact by both houses by statute 

(3) Sole Executive Agreement 

International agreement made without specific authorization by congress either before or after

Results without anyone else’s authority (just executive) 



More in Depth 
(1) Agreements Pursuant to Treaty (Number 1 above) 

The president may conclude an international agreement pursuant to a treaty brought into force with the advice and consent of the senate, the provisions of which constitution authorization for the agreement by the executive without subsequent action by congress






Less controversial of all categories

*idea treaty first, which authorizes more executive agreements to be made without further action from congress

(2) Congressional-Executive Agreement  

The president may conclude an international agreement based on: 






i. Existing legislation






ii. Legislation to be adopted by congress

iii. Congressional failure to adopt a disapproving resolution within designated time periods 

Not broad power, specific issue created by small statutes which have a provision 

No general authority, written into several individual statues, not a raw power it’s a specific issue created by a small number of statutes, from the manual this is left very 

unclear, only specific statutes 





***Note that with these type of treaties/agreements
*with congressional executive agreements, you are Substituting the 2/3 vote requirement for treaty to just majority vote from congress to pass statute authorizing (front end) or implementing the agreement (back end) 

SO – 

This only works when the executive agreement is something congress has the power to legislate, but if exceeds congress scope to legislate then must be done thru treaty process with 2/3 advice and consent 




(3) Sole Executive Agreements 




     A. Typical Uses 

(1) Foreign Claims settlement (scope of use of sole executive) 





1789 – agreement with Netherlands 






1933 – Litvinov agreement with USSR 

Americans had claims against Russian property seizure, Russia had claims with US, agreement said Russia will assumes debts owed to US, and US will assume claims that Americans might have against Russian interest 

Belmont Case - 

Treaty trumps state law, but where does it say that sole executive agreement trump state law, but court held it was 







1980 Algiers Accord 








Dames and Moore 





(2) Modi Vivendi 

Interim agreements – for time being handle this, this way until we can do it more formally 

President speaks for country on a temporary basis until more formal agreement can be concluded 





(3) Postal Agreements 





(4) Wartime Strategy 

Authority for this – commander and chief power, maybe C&C could fit here logically 

*president not just going out and making agreements on anything he chooses, at least should tie in that insignificant enough that president should do them as sole organ or fall within executive powers 




B. Where might authority be found for sole executive agreements? 

(1) President authority as chief executive to represent the nation in foreign affairs 

a. Sole organ theory 

(2) President’s authority to receive ambassadors and to recognize foreign governments

a. Belmont 

(3) President’s authority of commander and chief

(4) President’s authority to “take care that laws be faithfully executed” 

a. Sometime agreement is necessary in order to execute other laws, where it is president ought to be able to enter into such an agreement 

viii. Scope/Limitations of Agreements
1. What is the bound/scope Article II Agreements?

Article 2 treaty agreement limited only the by treaty power

Broad view – agreements could cover anything the treaty could cover, permissible bounds is the treaty power, article 2 treaty agreement (since 2/3 of senate has agreed to scope of treaty knowing calls for subordinate agreements to be made) 

Agreements can cover anything within the scope of the treaty, just limited by the treaty power 



2. congressional-executive agreements? (scope) 

Limited to congressional power to legislate, bypassing the 2/3 requirement of senate having to give advice and consent of treaty, so if it turns out treaty power is broader then congress’ power to legislate then exceeds scope of power 

Viewed as a substitute for legislation, so can do those things allowed to do legislatively, but can’t use this as a work around to exceed congress’ power to legislate or bypassing 2/3 required for treaty simply using a majority vote 

If just using majority vote (bypassing 2/3), has to be something congress has power to legislate anyway 




Ex. foreign commerce power 

Scope – 

limited to areas in which congress has authority to do by legislation, because sanctioned by just majority vote in each house (rather than 2/3 vote), interchangeable with statues 




3. Sole executive agreement (scope) 





Logical limit – executive power 

President arguably has to find constitutional authority within his powers as president to approve an agreement that would be binding without the power of the congress 
ix. Zablocki Act (1972) 
Requires that any non treaty (international agreement) has to be transmitted to congress within 60 days

x. International Agreement Section Criteria (ask professor) 



Balancing test in court (arguably could come out any way want) 

a. Extent of commitments/risks affecting nation 

if risk goes up, then what does that suggest about what type of agreement should be required? More formal, if risk is really high probably needs to be a treaty, medium congressional executive agreement 






if serious more likely to require a treaty 





b. whether intended to affect state laws 

constitution says treaties supreme law of land, likely if trampling state law more people likely to litigate

other hand in Belmont Supreme court allowed sole executive agreement to trump state law 







Case: 

U.S. negotiated claims settlement agreement with USSR in conjunction with diplomatic recognition

- U.S. received all sums due Soviet government

- Trial court held Soviet expropriation violated NY law
Court held no state policy can prevail over “compact”

- agreement was part of recognition “transaction”

- recognition authority vested in President 

U.S. conduct of foreign affairs not subject to state interference

However, general vision – more agreement trumps state law more formal it has to be, but because of Belmont question mark 

c. Whether the agreement requires legislative action? 

Rules out sole executive agreement 

d. Past US practice with similar agreements 

what type of formality is has been required in the past 

e. Preferences of congress


congress prefer to do 2/3 vote on this

f. degree of formality desired for the agreement 

what type of formality does the executive desire/intend for this agreement to have

g. Proposed duration/need for prompt conclusion
h. General international practice for similar agreement
C. Delegation (still part of treaties) 


Overview 

Non delegation 

Appointments 

Non Article III courts 

These are areas that reason to believe constitutional challenges to treaty might arise if congress tries to exceed powers that they normally has  



1. Non – delegation Doctrine 

General Limits on Delegation 




Congress generally can’t delegate legislative power





Politically accountable Congress must make choices

Courts hold that politically accountable congress must make policy choices that goes into legislation, and can only delegate subordinate rule making 

When Congress does delegate, it must




 
provide “an intelligible principle” to be followed





may delegate no more than the authority to make rules
Ex. How much emission allowed from tailpipe, but congress has to pass law that says want to regulate emissions and goal is to reduce air admissions by X amount, so that administration is engaged in technical analysis and rule making not policy thru legislation 

*Point – can delegate ability to make rules, but not make legislation which is really policy decision 

Modern practice allows substantial delegation





Court recognizes complexity of modern society





substantial interpretative and regulatory authority delegated



2. General Limitations on Appointments 
President appoints with advice and consent of senate




i. Ambassadors, ministers, and consuls 





ii. Supreme Court justices 





iii. All other “officers of the United States” 

Defined by court as “exercising significant authority pursuant to law” 

If get to exercise discretion then arguable that is when have significant authority pursuant to US law 

This type of individual is officer and needs to be appointed with senate advice and consent

If Functions merely ministerial – ex. Firm set of rules that follow and go thru criteria/rules and do one or the other, don’t get discretion. If Rules described and person just monitor and exercise rules Then inferior officer 

Congress has option for inferior officers 

Can invest appointment in President, courts, or heads of departments 

Note - Officers does not just mean military but includes them: 

No enlisted people are officers

Officers above pay grade 03, confirmed in mass by senate

3 and 4 star generals nominated by name and voted on individually by senate 



3. Limits on Non Article III Courts 
Constitution provides for courts isolated from political pressures 





Lifetime (good behavior) tenure





Protection against salary reductions 




Court now allows creation of non article III courts where 





Parties consent 





Appellate review available in article III courts





Issues involve “public” rights 

Ex. Social security, can have administration tribunal to review claims

Veterans claims, court of appeals for veterans claims hearing cases 


------



4. Treaty Delegation Issues (personal rights) 



i. UN Security Counsel 





Counsel 

i. Can direct actions by all member states 






ii. And can authorize use of military force 





Issue - Is security counsel unconstitutional? 

Can this body be binding on the US? (ex. If treaty embargo then supposed to be no trade) 

Two things that make UN maybe work from constitutional perspective 

Two arguments that UN is legitimate 

(1) Non self execution 

UN security counsel decisions are not self executing, can bind US as a whole with external relations, but individual cannot be punished unless congress passes a statute 

Ex. UN says no trade with country X, so US doesn’t trade with country X, but individual can’t be punished for trading with country X unless congress passes a law 

Not going to be fined, sanctioned or punished in court unless congress passes a Law 

(2) Veto 

US unique with respect to operation of security counsel, permanent member so US can veto

Security counsel can’t bind the US without the US’s consent, so might mean something 

But ambassador casting US vote (representing president), but still significant 





ii. International Court of Justice 

UN charter requires parties to accept decisions 

Parties – means actual parties (nations) to dispute before the court, not parties to the UN Charter, decision not binding on other nations that are not parties to the dispute litigating case before the court 

Not like common law 

(ex. If US v. China, only binding on US and china) 






Nations have to consent to jdx fo the court 

Consent can be general – ex. Nation can say “I accept jdx of international court of justice” 

US did this but withdrew general consent 

So two ways US can be taken before the court 

(1) some treaties have specific provisions 

(2) case by case, US could agree to allow ICJ to adjudicate case/issue 

Issue: Are decisions from the ICJ binding within the US, would US court enforce them? 

(1) non self execution doctrine may come into play 

a. possible supreme court decide differently, but now majority opinion ICJ opinion is NOT self executing

i. Non Self executing mean - US government obligated to follow decision with respect to conducting foreign relations BUT for that decision to be enforced within domestic dispute within US or rights of individuals on trial there as to be US statute that makes it law of land before will be enforced 

 iii. Other Examples of treatise possibly violating individual rights





World Trade Organization






NAFTA 






International Criminal Court 

Certainly if the USA government handed you over to the court, you would argue that it exceeded constitutional authority 

Note - Three above implicates Article III court issue 






US military under foreign command 

Controversial, area where appointment power would challenge 







Implicates question of appointment 


D. Summary (so far) 


           1. Power 




Executive power defined by article II




Congressional power defined by article I 

Vague treaty power which overlaps with congressional power, but exceeds it in some respects but probably doesn’t encompass all of it 



2. Agreed president can make 




Sole executive agreement within scope of executive power 

Congressional executive agreements within scope of congressional power 

Treaties and Article III treaty agreements within scope of treaty power 



3. Boundaries 

Exclusive Congressional Authority – 

While treaty and executive power overlap a bit, some things are purely congressional 

(ex. Declaration of war, appropriations power) 

Where power is exclusive, it cannot be done thru a treaty 

Note - Some things that can be done under  congressional executive agreement (second type) because they invoke congressional involvement, 

BUT cannot be done under treaty because require congress

*So treaty is not necessarily most powerful, some area where executive congressional agreement can do things treaty can’t because uses congress



Ex. Appropriations, declaration of war 



3. What are constitutional restraints at the outer end of treaty power 

i. Theoretically restraints could be (structural constraints) 




Non delegation doctrine 





Appointment power 





Constitutional limits on judicial authority 




ii. Other things (ex. Personal liberties) 

Constitution creates individual rights, so can the US join a treaty that requires a restriction on speech rights Americans are granted by constitution? 






Probably not, that would be this type of constraint 

US could probably not sign a treaty saying no private party in member nation may have a gun 

(1) So: structural constraints 




Ex. Non delegation, appointments clause 



(2) But also individual rights pose limits on treaty power 

And 2/3 of senate and president theoretically can’t give away constitutional rights thru treaty 





See above 



(3) Also international law 

Small set of things that are so egregious that no nation can ever do them (ex. Slavery, and torture) 

So US cannot sign a treaty with Egypt that says if you capture any Egyptians we think are terrorists that we can torture (rip out nails) and you can do the same thing to any US citizens that you think are terrorist 



No can’t do that 

Treaty power (defined by international law) logically limited to subjects permitted under international law 

Can sign treaty saying won’t torture, but cannot sign a treaty saying that we will torture 


E. Reservations/Understandings/Declarations (still part of treaties) 

        a. Reservations 



1. Definition from Vienna Convention 

A unilateral statement, however phrased or named, made by a State when [agreeing] to a treaty, whereby it purports to exclude or modify the legal effect of certain provisions of the treaty in their application to that State





English: 

Agreeing to be bound by all provision of treaty except for the one or ones that they are making reservations to 

Does NOT work in bilateral treaties

Like a K, parties must agree to the same terms

In a multilateral treaty, 

Have many have individual reservations 

SO treaty generally applies to everyone except when country X says this provision is exempted, country Y could exempt different provision



2. Limits on Reservations 




3 Restrictions 

(1) Reservations are Prohibited by the Treaty 

some treaties prohibit reservations outright (take it or leave it) 

(2) Outside the Scope of the Treaty 

other treaties specifically say certain aspects of treaty that may be reserved, but other provisions that are so fundamental that can’t make a reservation to those previsions (and if try not a party to the treaty) 

(3) Compatibility Test – reservation is incompatible with the object and purpose of the treaty 

(not clear agreement about how to apply) 
Can’t make a reservation that is incompatible with object and purpose of treaty 

Ex. Convention on torture, couldn’t have a reservation that says only torture on Sunday, or really bad people, or a little bit 

These would be reservations incompatible with object and purpose of treaty 

*this can be difficult to determine/test to apply 


      b. Declarations 
Second category of exceptions or statements to a treaty that international law recognizes 



i. Vienna Convention Defines declarations as: 

A unilateral declaration, however phrased or named, made by a State or by an international organization whereby [it] purports to clarify the meaning or scope attributed by the declarant to the treaty or to certain of its provisions




English: 

Less strident or dramatic then reservation, reservation saying not accepting this particular provision of a treaty, declaration is a clarification of how a provisio of a treaty in interpreted 


      c. Understandings 


i. Overview 
In International Law have reservations and declarations

US practice has the two above, but also do “understandings” 

Understanding are considered to apply to internal US audience 





Reservation – don’t wish to be bound 





Declaration – clarifying the meaning on part of the treaty

Understanding – something intended for internal domestic audience (often the courts) 


          d. Reservations/Declarations/Understandings in US law 

(1) RUD’s are added by the Senate 

Senate can add reservations, understandings, declarations, during their consideration of the treaty 



Constitutional authority for senate to do this is:

Senate has greater power to vote down a treaty, so doesn’t it make sense that have lesser power to approve a treaty subject to some restrictions, so should be less offensive for senate to say we will approve it subject to these restrictions (plus president can always refuse to ratify if doesn’t like the conditions senate added) 


(2) RUD’s sometimes added by president up front 

Sometimes president will attach before sending to the senate because president gets the sense that senate does not like the treaty and is not likely to approve it, so to get it thru the senate will attach these things and ask senate to consider modified treaty 

**president can’t arbitrarily attach restricts after senate has given advice or consent (has to be it before, can’t unilaterally add RUD’s without senate

 at all)

Summary – two sources of RUD (reservations, understandings, declarations)



President & Senate 

e. Human Rights Treaties (ex. ICCPR treaty)


A. Intro 
 

i. Reservations US makes 

We don’t want to be bound by any restrictions on free speech that would exceed the restrictions allowed in the 1st amendment 

Reserve the right to impose capital punishment, so if anything in treaty that interferes with our right to do this then will make a reservation 

Article 7 – banned cruel inhuman degrading punishment, USA said would interpret this consistently with the 8th amendment ban on cruel and unusual punishment (so other words won’t change our law) 





ii. Declarations – clarifying the meaning of a treaty 

Ex. That the provisions are not self executing (this could be logically an understanding- how it affects the US law, lines are not clearly drawn) 





iii. Understandings – something meant for US Audience




B. Debate Merits of US approach 

US does use reservations and declarations more frequently of other countries, particularly in human rights treaties 





Arguments pro 

(1)Maybe constitutional protection greater than that in treaty, so if applying constitutional standards are applying something better

(2) Do all countries that sign human rights treaties all obey them? 

Many countries sign human rights treaties and routinely violate them (both with own citizens and foreigners) 

Another argument, periodically US may not always go along with what founders say, but isn’t it better that US is honest about it, we don’t just break treaties, at least we are clear about where we are not going to be bound, have the integrity to issue reservations and declarations to make it clear what we are going to comply with 

US may exempt ourselves from a lot of rules but at least follow and treat as law what we sign up to 





Critics 

(1) purpose of treaties is to raise the bar on the treatment of human beings not just ratify what states are doing now 

a. ex. ICCPR says don’t execute juveniles not because want countries to make reservations, but because want people to stop doing it 

b. we are just being hypocritical by refusing, maybe started out at forefront of human rights but by refusing to enter the 21st century and raise our standards to level of more advanced nations being hypocritical  

   II. Customary International Law 
A. Requirements to become Customary international law 

(1) General and consistent practice of states 

(2) AND more than just pure practice, states must do it because of a sense legal obligation to do it (opinion juris)

If serious about applying customary international law just can’t say other states are doing it so it is the law 

Additional challenge, not only doing it but doing it because there is a legal obligation to do it 

Once consistent practice that a lot of states doing out of sense of legal obligation then becomes binding law and all states are supposed to do it (becomes binding on all states) 
Exception: Persistent objectors
At the time customary law is formed, one or more states can opt out of this by saying we do not agree we are not going to do this 

Challenge – have to be on board with objection at the time the custom is being formed 

To qualify as persistent objector and be exempt from customary international law have to have consistent objection, and object from the start 


B. Know in 1700’s as “The Law of Nations” 


i. Law of nations




Consists of treaties (more bilateral not multilateral at the time) 




Customary internal law 




Maritime law (law of war) 



ii. US constitution 



a. Treaties in under the constitution





Mentioned all over the place  

Article I, Sec. 10, Cl. 1 & 3:


No State shall enter into any Treaty

No State shall, without the Consent of Congress . . . enter into any Agreement or Compact . . . With a foreign Power

Article II, Sec. 2, Cl. 2:

[The President] shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur

Article III, Sec. 2, Cl. 1

The judicial Power shall extend to all Cases . . . arising under . . . Treaties

Article VI, Cl. 2

. . . All Treaties . . . Shall be the supreme Law of the Land; and the judges in every State shall be bound thereby

b. By comparison law of nations only appears in single mention in constitution 

Authority to congress to define and punish piracies felonies and offenses against the law of nations

Why: 

Possibly law of nations just so accepted that founders just didn’t need to mention it, didn’t think it was necessary to say a whole lot about it 

Or is it just not that important 


C. The Paquete Habana 

Most commonly quoted case for proposition that customary international law is part of American law 

                           Major Quote 

Rule: “International law is part of our law, and must be ascertained and administered by the courts of justice…as often as questions or fight deepening upon it are duly presented for their determination” 




 Application: When does quote/customary international law apply: 

(1)Happens/applies when no treaty – treaty superior to customary international law 

Like common law, where statute then takes precedent over unwritten common law 

(2) Happens/applies when no controlling executive or legislative act

Legislative act – straight forward 

Statute that would take president over customary internal law 

Controlling executive act -???what is this (different views, and it is unclear) 







High end - Executive agreement 

Doesn’t invoke treaty power but does invoke foreign power

Medium – president has to make a declaration or decision in the context of executing his power (ex. Commander and chief power) 

Low end – president can waive the rules at will 





(3) No judicial decisions (precedent) 





       Applies when no judicial decisions setting president 

*Note- Prize cases go way back, the Paquete Habana case came at the very end, Be skeptical of people that cite Paquete Habana as the 1st or only time court has said something like this (but actually lots of jurisprudence on the subject) 

The Neriede 

“the court is bound by the law of nations which is part of the law of the land” 




The prize cases

Court adjudicated legality of Lincoln’s 1861 blockade of confederate ports

Otherwords, did Lincoln comply with customary international law on blockades 


D. Alien Tort Statute

Oldest of American laws, but only applied recently in modern era



Part of 1st Judiciary Act of 1789




Gives federal courts jdx over: 

Suits by aliens for torts only, in violation of the law of nations or treaties of the United States

Alien can sue in US court for tort, where that tort violates customary international law 

**Why wouldn’t this be meaningful in 1789- until the 20th century international law only related to countries conduct with each other 

Today can envision someone being sued for torture, or civil rights violations, but irony at the time it was passed customary internal law focused don national states not individuals (move to so) 



SO for 200 years, largely ignored 

Then, In 1980 2nd circuit discovered the statute



Changed the face of human rights in Filartigas v. Pena-Irala 



Holdings of the Case 

(1) Alien Torts Act (ATS) provides basis for subject matter jurisdiction in federal courts

Can use ATS today to bring lawsuit in federal courts, primarily going to be human rights violations 




(2) ATS is emerging body of law 

Not how was law understood in 1789, apply international law in US courts as it has evolve to the present day 

(3) And today International law does impose restrictions on how states(nations) act internally and to US citizens




(4) And torture is now prohibited under law of nations 





Determined this by looking at 





Looking at these things as evidence of international law 






UN charter 






Universal declaration on human rights






UN General Assembly Resolution 3452






States national constitutions

Usages of nations, judicial opinions, works of jurists 




(5) Law of nations is part of federal common law 




(6) BUT Must still get personal jdx





ATS is subject matter jdx





Still need to get personal jdx 

Pena case worked because torturer was in US and was served, 

**So if person tries to institute suit against torturer who is another country, not going to succeed because not going to get personal jdx the satisfaction of the court 


E. Evolution of Customary International Law


Originally regulated only international conduct of states




So lots of regulation on this point



No effort to regulate treatment of citizens (in non-international conflict) 




International/non international conflict distinction 

Non international conflict not many rules, not as much in regulating internal conflict as regulating external conflict 



More in 20th century 






But still distinction in number of laws available 



Modern Customary International law 




General rule still 

States must be doing it and out of a sense of legal obligation 


F. Federal Common Law (Eerie Doctrine) 
i. Erie Decision 1938 




After this point NO Federal Common Law

If don’t have a federal statute or federal treaty just apply state law to reach your decisions 

*courts can’t use/create “federal Common law” 

ii. BUT After Eerie small realm for common law, but treated as actual federal law

No broad discretion to decide cases on Federal common law (general law)  

BUT where 





(1) Uniquely federal interests 





(2) OR Need for uniformity 

Federal court can create common law but is treated as actual federal law 

SO: federal common law can apply whenever either of these two things are an issue
iii. Restatement 3rd treats Customary International Law as having the same status as post Erie Federal Law (federal law that IS binding on the states) 

So CIL will apply (federal courts can use) whenever there are

(1) Uniquely federal interests 





(2) OR Need for uniformity 

Federal court can create common law but is treated as actual federal law 

Basis for objection – the supremacy clause doesn’t say that international law is binding on the states, they could have said this but they didn’t 


G. CIL and Congress 

Impact on congress – not significant because if congress can override a treaty with statute (last in time rule) then congress can overrule CIL with more recent legislations

Is customary international law binding on congress? 

Yes, binding until such time that congress overrules it with a statute 

  
Can congress Trump it with statutes at will? Yes 

What if congress passes a law that conflicts with a treaty – the later in time controls

So constitutional jurisprudence establishes that congress can overrule a treaty, so if congress can overrule a treaty then makes sense that congress can overrule customary international law 

Congress can make a conscious decision to overrule customary international law rules as part of US law, just like a treaty, and would be valid as far as law goes within the US 

Congress can overrule customary international law and make a different rule that the courts have to apply within the US, but citizens who follow congress law not CIL run the risk of being prosecuted overseas 

But as far as US law goes congress can override customary international law just as congress can override treaties 


H. Charming Betsy Canon 

Rule of Statutory construction (tool that courts use when called upon to interpret federal statutes)

Says when court is called upon to interpret a federal statute will try to do so in such a way that does not conflict with international law 

“where fairly possible, courts will construe federal statutes to avoid conflict with international law” 



This rule – applies to customary international law as well as treaties



Application: 

US v. PLO





Strong application 

International law says UN organizations can have offices in NY 

Congress passed a law saying Palestinian organization could not have offices in US, what court did was chose to say that because congress did not specifically say Palestinian Organization could not have an office in NY as part of UN that statute is ambiguous so going to construe in manner to avoid conflict with international law (with was UN in this case) so congress didn’t mean to say Palestinian organization couldn’t have an office in NY 




Mae v. Reno 





Immigrant held in limbo for years during deportation issue 

Sued said can’t hold me this long without charging me with something 






Court sought to avoid constitutional issue 






Indefinite detention is contrary to ICCPR 

Court applies charming betsy cannon and statute is ambiguous as to how long immigration and naturalization department can hold people before deporting them, therefore cannot hold them indefinitely 





So really just applied the treaty 



Application 

Charming Betsy Cannon is a way without making CIL part of US rather use as a back door by interpreting statute as constituent with CIL 


I. CIL and the Executive 



Is customary international law binding on the executive? 

Executive – scholars and this administration argues not bound by it, but controversial 

Controversial because claiming not bound by international law, but then saying can proceed with military tribunals in Gunatanamo because its authorized by customary international law 



Problem – cherry picking 

Taking advantage of the benefits must bust also be bound by the burdens 

Other hand, Does article III Sec III “he shall take Care that the laws be faithfully executed” include CIL? 

Professor thinks yes, so bound by customary international law because of take care clause 


J. CIL and the States 



Is CIL binding on the states? 

i. Generally look to supremacy clause in constitution to see if law binding on the states, 

Says “this constitution and the laws of the US which shall be made pursuance thereof; and all treaties made, or which shall be made, under the authority of the US, shall be the supreme Law of the Land, and the Judges in every state shall be bound thereby, any thing in the constitution or laws of any state to the contrary notwithstanding” 

Does this say anything about customary international law? 







Not specifically 

ii. Why might it be that supremacy clause does not say anything about customary international law or law of nations? 




3 possibilities 

(1) Founders just took it for granted that people would think it was there and binding 

Everyone at constitutional convention had copy of law of nations 





(2) To hard to follow 

hard to know what the common law is going to say





(3) Didn’t want states to intercept: statutes/treaties 

Rather than have 50 states interpret CIL, founders might have envisioned congress do it for everybody, then put it in a statute, and then as part of the law of the US those statutes would govern 





(4) CIL just didn’t regulate matters within state authority 

Professor thinks: 

Generically back then IL governed war, diplomatic relations, ambassadors, etc. maybe possible that founders didn’t think International law applied internally, only applied externally. So didn’t need govern states 

Professor thinks supremacy clause is about federalism (primarily towards the states) 

Perhaps, founders believed foreign affairs power, treaty powers reside in federal government, it is federal government that has to comply with international law 

And as international law was understood in 1789, it didn’t govern anything that the states did 

iii. Post eerie – customary international law now, might be part of federal common law 

If customary international law falls under one of the two limited areas where court can make federal common law, then possible it can be come binding upon the states even though it wasn’t for the first 150 years 

Argument that CIL is federal common law? 

Customary international law and federal common law not mentioned in supremacy clause, therefore CIL is federal common law 

This argument suggest everything not mentioned in the supremacy clause falls under federal common law
V. Foreign Relations and the States 

       1. Relationship between Treaty Power and Federalism 

(Should CIL be binding on the states?) Same question could be applied to the treaty power. Can the government bind the states on anything via treaties? Or should there be some limits


Argument limits - 10th amendment

The powers not delegated to the US by the constitution, nor prohibited by it to the states, are reserved to the states or the people respectively 

If not specifically given to the US by the constitution, or specifically stripped from states by the constitution then power is reserved to the states or the people 



 (A) BUT NO…Cases 

i. Missouri v. Holland 
Issue whether government can do by treaty what it can’t do otherwise? 




Rules: 

(1) treaty power is expressly granted to the federal government so it is not limited by the 10th amendment 

a. 10th amendment does not apply to treaty power 

(2) If the treaty is valid, then the necessary and proper clause says that congress gets to make any laws necessary and proper to carry out authority vested in the US

a. If we can put it in a treaty, then congress can implement it by statute because necessary and proper clause lets them do that 

(3) Court notes supremacy clause has different standards

a. Statutes must be made “in pursuance” of the constitution

b. Treaties need only be “under the authority” of the US

i. Therefore authority to make treaties subject to different constraints then authority to make statutes 

(4) Treaty power thus more expansive than legislative power 

a. Generally to make a statute has to be affirmative constitutional authority (something in constitution must give congress the power) 

b. But treaties are only restricted by prohibitory language, something in constitution has to say, you CAN’T do this 

Conclusion in Case

So concludes that regulatory migratory birds is logical subject to negotiate treaty about, once properly negotiated treaty, congress has authority under necessary and proper clause to implement the treaty 

So congress can do by treaty what they can’t do by legislation alone 








*case is still good law 




      ii. Reid v. Covert 

Military court convicted wife of killing H in UK (military wife went with military H overseas then killed him) 

Treaty with UK gave US military exclusive jdx over criminal jdx over both military personal and their families 

So she was convicted without a trial, just a military tribunal





Supreme court held jury trial required since 

Rule - No agreement with a foreign nation can confer power on the congress, or on any other branch of government which exceeds the constitution. 

*president and senate (thru treaty power) cannot override individual rights protected by the bill of rights







**so clear limitation on treaty power 




        iii. Summary of Rules 
Missouri v. Holland 

With treaty congress can go beyond normal scope of congressional authority in legislating 

Reid v. Covert 

BUT clear limit, cannot curtail constitutional rights of Americans by acting under the cover of the treaty power 
Cannot sign treaty that gives less individual rights than the constitution 

(B) Modern Trend (seemed like cutback on Missouri v. Holland, but see below actually NO)
Question: whether or not modern Supreme Court would upholds Missouri v. Holland in original form? (if can do it in a treaty can then pass statute to bind states, or do these cases provide insight that court is shifting back in favor of enforcing federalism constraints, and is less willing now to allow federal government to constrain the states? 




Not sure, 

Recent Trends





(1) Limitations on scope of commerce power 






Lopez: Gun free school zone act

Exceeded scope of congress power (went beyond ISC) 






Morrision 







Went to far, violence against women 








Government did not have authority, 





(2) Prohibition against commandeering 






Printz – Brady act (background checks) 

Federal government required background checks for guns, but required state courts/officials  to do the work 

Court said no this is commandeering, trying to force state employees to do federal government’s work for it 

(3)  Constraints on suits against states (can’t sue state without its own permission) 






Seminole Tribe – Indian gaming regulatory act 

Court reinvigorated sovereign immunity for states, government cannot pass laws allowing state to be sued without its own permission 

Some areas can if constitutional violation, but here with gaming compacts cannot 

(C) Counter Argument to Modern Trend 

United States v. Lue 





Terrorism treaty called for criminalizing hostage taking 






Congress passed hostage Taking Act in response 






Lue convicted under the act






Lue challenged his convention under Act 

Argued 10th amendment ban on criminalization of local concerns

Arguing that making local criminal law is not a matter of federal concern 

Rule - 2nd Circuit says that treaty power is NOT limited to matters of international concern

*so this is counter argument to trend above, court had opportunity to revisit Missouri v. Holland and did not, treaty power is still broad (allows legislation to go further then what congress could normally do without a treaty) 



(D) Capitol Punishment 

Could congress pass a statute that would deprive the states of their right to use capitol punishment? 

If congress tried to end it via commerce clause court would say NO 

The question becomes whether they could interpret 8th amendment to prohibit it, possible but difficult 

What if US signs a treaty that says no capitol punishment in any country party to this treaty and senate ratifies it without attaching declaration or restriction saying it is not self executing 

At this point can congress pass a statute that says there will be no capitol punishment in the US?

Seems like under Missouri v. Holland, and especially as interpreted by Lue seems like could do it

Missouri – can do more by treaty then by legislation alone

Reid - Not interfering with constitutional right (which is limit), Arguably giving more rights (right to life) 

   2. Statutory and Treaty Preemption

1. Supremacy Clause 
“This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.”

i. Order – 





(1) First mentions US Constitution 

(2) Federal Law (laws of the United States made in pursuance to the constitution)- 

generally considered to be federal statues 





(3) Treaties 





(4) State constitutions 





(5) State Statutes 

ii. Look at statute and treaties (supremacy clause supreme says these are the supreme law of land, But doesn’t say when these are going to overrule state law) 

iii. If there is a conflict- 

The mere existence of federal law doesn’t cause state law to be trumped or invalidated, most state law co-exists with most federal law, challenger to figure out when coexists and when federal law pre-empts (and state law invalid) 


2. States in Foreign Relations 

      States do potentially have a fair amount of influence in foreign relations



Reasons

(1) state laws regulate foreigners conduct in the US

a. state law regulates most of our day to day life, (traffic laws, health, safety, property)

b. most conduct that governs out everyday life is state law, so when foreigner comes to live in the US it is really state law that has the biggest impact on day to day life 

(2) a lot more litigation in state courts then federal courts 

a. foreigners involved in state court cases regularly 

b. state courts decide cases involving foreigners

(3) state/local governments takes stands on issues that affect foreign relations

(4) states send diplomatic type missions abroad a lot 

a. even though not supposed to enter into treaties 

b. call them trade type commissions (ex. Build plant in state) 

c. enter into a variety of agreements (ex. Sister city) 

So while think majority foreign relations responsibility with federal government, but states are involved if even indirectly 

          3. Preemption 

            (I). Statutory Preemption - when do federal laws preempt state laws? 
    A. 3 Types of Preemption 
(1) Field Preemption 

Congress essentially enacted such a complete scheme of regulation that there is no room left for state law to regulate

Any state law in that area is held to be overruled by the action 

Dissent actually best definition– should require that congress has a complete scheme and doesn’t leave room for state to operate 
Every federal statute will exist in some field, so congress has to do more than pass a law on a subject for field preemption to exist, they need to fill the field 



(2) Obstacle preemption 

State law conflicts with the scheme enacted by congress, when this happens this is situation where federal law should trump

If field where federal government has authority and has exerted that authority then conflicting state law should fail 

State law creates an obstacle to the achievement of a federal goal or government purpose 




Case: Crosby v. National Foreign Trade Council






Congress imposed Burma Sanctions in Sept 1996

MA law went farther and barred state purchases from entities doing business with Burma (because they have a repressive regime) 

Court overturned Mass law on basis of Obstacle Preemption 

(1) Limited President’s flexibility/diplomatic leverage 

President should be able to threaten loss of trade or hold out carrot to entice burma back, but if state can run around on their own and regulate then undercutting authority by president

If president can’t restore trade because of Mass law then carrot president holding out is diminished and authority is reduced 

Vise versa if these laws are already in place then diminishes threat

So presence of these state laws constitute an obstacle to the achievement of the government purpose 

(2) obstacle to achievement of congressional goal 

Congress took a middle ground, Mass law is harsher 









So undermines

(3) undermines comprehensive multilateral approach with other countries 

can’t get other countries on board so everyone has a consistent policy, if US all over the place 



(3) Conflict Pre-emption –
Provisions of the state law actually conflict with specific provisions of the federal statute and an individual or entity can’t fully comply with both statutes

Case:  Hines v. Davidowit

1939 Pa state law required alien registration 

Penn passed a state law requiring aliens to register with state government, federal law was silent on the issue 

Court held that burdens on aliens were a national concern 

Ex. Treatment of their foreign citizens are a concern of other countries (will you protect our citizens, honor their debts, etc), if don’t treat them well then could lead to war 

If states placing burdens on aliens not unlikely that those countries will way in with US government and object to any treatment they feel is unfair 

Argument that placing regulations on foreigners in this country is something that ought to be of national concern, and should be in power of federal rather than state government 

Summary – burdens on aliens a national concern

(1) responsibility on governments to protect citizens

(2) establish a uniform rule of naturalization (broad view) 
                B. Argument’s around Preemption 
De Canas v. Bica

Approach to get around pre-emption – argue state attempting to regulate in a different area then the federal statute (ex. Employment rather than immigration) 





Facts: 

Ca law penalized employment of illegal aliens if it has adverse impact on lawful residents

CA state courts say no this law is invalid, congress has pre-empted us by filling the field with statute (INA) so state efforts in immigration law are invalid, we can’t do this 



Supreme Court Said- No Preemption 

To reach this result have to find that state law is not an attempt to regulate immigration rather it is an attempt to regulate employment which is within state concerns (police power) 
C. Is there a presumption either in favor of or against preemption? 

(1) In the domestic field default position of the courts is to presume that the federal law does not pre-empt state law 

Burden on party claiming that there is pre-emption and that state law ought to be invalidated 

General approach – find a way that state and federal regulation to coexist




 

Ex. Domestic commerce power 

(2) Not clear if this rule applies in foreign relations (more likely assumption that federal law is going to trump) 

In fact, perhaps courts go the other way when foreign affairs powers are implicated, enter with an assumption that federal law is going to trump the state law, not as a matter of law but as a matter of practice but a heavier burden on parties that want to demonstrate that state law should be upheld

D. Case Summary 

Heinz – found preemption, court enters with presumption in favor of finding preemption, but burden on those who want to uphold current state law, tie goes to federal government and state has uphill battle 




De Canas – NO preemption 

Characterized as domestic employement issue, rather than foreign affairs immigration issue 

Crosby (Mass Case) – Found preemption, even though in domestic front court usually allow states to regulate, found for federal government (one voice theory) 





Undermined goal of government 




SO: Framing the Issue is Important on Preemption Outcome 

Distinction Heinz and Crosby vs. De Canas 

De Canas – focus on domestic

chooses to treat this as if it is a case about employment regulation, cast decision as being a domestic law issue which happens to implicate foreign relations 





Heinz and Crosby – focus on foreign 






Heinz focus immigration regulation 

Crosby focus foreign commerce and interference with diplomatic relationship 

*so what makes the difference is how the court characterizes the issue at stake 

Characterize as traditional domestic law and one of classic state authority, then presumption in favor of state law 

Characterize as foreign, then presumption in favor of federal law 

          (II). Treaty Preemption - When do Treaties Preempt state laws? 

A. Treaty Preemption 




All three types of preemption apply to treaties 

Rules for treaties same as rules for statute 

(1) field preemption – where treaty provides complete scheme of regulation 

(2) obstacle preemption – where state law interferes with the purpose or scheme of the treaty 

(3) conflict preemption – state law conflicts with federal treaty (can’t follow both) 

B. Rules
(1) Clark v. Allen 

     Rules: 

Where area is traditionally a matter of state law (like probate above) then will accept some incidental impact on foreign relations (not going to find law violates supremacy clause)

But where there are specific terms of the state law, that conflict with terms of treaties, then state law will be pre-empted 





Facts: 

CA probate law made inheritance by foreigners conditional on Americans getting equal rights 

Issue – whether constitutionally CA allowed to have a law that touches in foreign relations area 

Supreme court upheld CA statute 





(1) Inheritance law is matter within state law 

Regulation of this is so fundamentally an area of state law, not going to be concerned with incidental impact

(2) However where there were specific treaty provisions that regulated inheritance of either real or personal property, then those specific provisions will not be upheld

Where terms of state law conflicts with federal treaties, then state law has to yield and be compliant with treaties 




(2) Claims Cases 

Clear that courts are going to consistently hold that the federal government has authority where it chooses to exercise it to resolve claims between the US and even private citizens of the US and foreign governments, and where federal government enters into this kind of resolution it is going to trump both state law and private claims 






Case: In re WWII Era Forced Labor 

1999 Ca law crated cause of action against Axis of evil 

1951 Peace Treaty waived any claims arising out of any actions taken by Japan and its nationals 

Question – should suit proceed under state law or should treaty trump it? 


Treaty trumps 

3. Dormant Foreign Affairs Preemption (new type of field preemption) 
A. Overview

1.  Supremacy clause – says federal law “constitution, statutes and treaties” take precedent of state laws

But federal law also coexists with state law, so when coexist and when override



        ii. Statutory and treaty preemption – 3 types 

Field preemption – statute or treaty proves a complete scheme of regulation, covers the field so no room for state law 

Obstacle preemption – where state law perceived as interfering with scheme or objective of federal statute or treaty so federal overrides state

Conflict preemption – have actual conflict, can’t comply with both, so when conflict federal law prevails 

2. Now looking at dormant foreign affairs preemption

B. High Water Mark - Dormant Foreign Affairs Preemption 
(New type of field preemption) 
i. Field Preemption – expand definition, Includes 

(1) idea that if statute or treaty provides complete scheme of regulation and leaves no room for state action then preempts

(2) OR possibility that it can also be found where state is acting outside its traditional legal sphere and exercising authority where constitutionally committed to federal government (dormant foreign affairs preemption) 

a. Small area for dormant preemption under field preemption 

b. Case

Zschernig v. Miller (although has been cut back today)
Facts – In statute Oregon had conditioned inheritance by foreigners on reciprocity/freedom (court allowed in CA, but Oregon added next part) from “confiscation” (state couldn’t confiscate) 

Aimed at communist states, don’t want someone in communist government to inherit then have government confiscate the property, so geared at preventing people in communist states from inheriting under Oregon law 

This is only Supreme Court decision that turns upon dormant foreign affairs power 

Even though no specific conflict and even though president has no concern with state doing this (president and state department said didn’t care), 

BUT here court said state has just gone to far and into terrain that belongs exclusively to federal government, so going to strike down the statute 

Held: Oregon law conflicts with federal foreign relations power per se

Federal government intruding in an area of classic state responsibility, using general foreign relations power to trump state statute 

Court says Oregon law which calls upon state court to make decisions about regimes in foreign countries has a direct impact on foreign relations

Court says statute motivated by foreign policy attitudes (specifically towards communist states) 

Do not want state courts criticizing other countries government 

This is an example of field preemption in its broadest sense

Field preemption - saying field of foreign affairs belong to federal government 

                              iii. Obstacle preemption – unchanged

State law interferes with scheme provided by federal statute or treaty

                               iii. Conflict preemption – unchanged




State law conflicts with federal statue or treaty (can’t follow both) 



C. Today 
Footnote 11

Field preemption might be appropriate when state acts outside its traditional spheres
*** (different from what said in zurchnich) 

Contradictory about this statement – in Zurchnig state was regulating inheritance which is classic state activity 

So possibly – court may be saying we went to far in Zurchnig 

In years since zurchnich court recognized bad decision in zurchnich 

**Actual conflict is going to likely be required for preemption when state acts within traditional areas of competence (ex. Police powers) 
Strong state case to regulate in an area, the stronger the conflict is going to have to be, or greater the federal interest in overriding the state act is going to have to be before federal law can override it 

So Zurchwig high water mark of preemption, but in decades sense court has seemed to say we have gone to far without specifically overruling it 

      4. Executive Branch Preemption 
1. Valid executive agreement DO preempt the state law 

a. How determine that executive agreement is valid and should have this standing 

1. treaty foundation – if founded on article II treaty, if made by president and 2/3 advice and consent from congress and then president ratifies, and treaty requires supporting detail then valid executive agreement 

2. congress thru normal legislative process has authorized president to act, or endorsed president to act, then congressional executive agreement and that’s valid 

3. agreement falls within executive authority 

a. these cases, President does have authority to negotiate settlements to financial claims particularly in war time, so agreements president makes are going to be validly binding and supersedes state law 

b. Once have a valid executive agreement, then fit it into either 


field preemption


obstacle preemption 


conflict preemption 

2. Courts will look to congress to determine whether or not preemption is in    order  and not defer to the executive 

While foreign affairs power belongs to federal government as a whole, it is divided between the president and congress, so where power is constitutionally committed to congress, court will look to congress for guidance not to the president




ex. Commerce power (foreign) 

Courts will look to congress for intent to preempt in areas of Article I authority (ex. Foreign commerce power) 

      5. Federal Common Law of Foreign Relations 

A. Federal Jurisdiction 



Two sources of federal jdx, 




i. Article III of constitution which provides a theoretical outer limit

ii. But courts have decided that in addition to constitutional bounds also have to be statutory authorization 


B. Types of federal jdx 



(1) Federal question jdx




i. Article III Boundaries 

Outer boundaries of constitutional authority have never been clearly established because had clear statutory guidance




ii. Statutory Jdx

Courts have decided that federal question requires there to be federal law to be appearing in face of well pleaded complaint, 

For courts to have federal question jdx has to be cleared from suit that is filed that court is going to have to rely on some federal law 

Defense doesn’t like this, may have a federal law defense to the allegations that plaintiff has brought, argument that if D is going to raise federal question then should be enough to get into federal court

Court said no

Must have a well pleaded complaint, fact that you may raise federal question defense is not enough 



(2) Diversity Jdx




i. Article III diversity jdx does not extend to Alien vs. Alien 

ii. Statutory jurisdiction requires complete diversity between parties and amount in question must be above $75,000

So statutory limitations are tighter then constitutional boundaries 


C. Federal Common Law



1. Before Eerie 

odd view that federal judges were free to make general common law, as a rule of decision in cases

Federal judge called upon to decide some dispute, constitution doesn’t answer question, no statute, treaty or executive agreement that answers question judge can decide what law ought to be and hand down rule of general common law to answer question 

Catch – might be made by federal courts, but not binding on state courts

So if federal judge reached a decision that wasn’t dictated by formal ways named in supremecy clause then not binding on the states



2. After Eerie 

(1) court rejected concept of general common law, 

a. required judges to find more substantive basis for their decision 

i. key if no federal constitution, statute, treaty or exeutive agreements, then judges were supposed to find appropriate state law rather than just making up general common law to answer issue

ii. would have no binding affect on other states (state law only applies to that state)

(2) court did find limited basis for federal judges to create federal common law 

a. where unique areas of federal concern

i. ex. Necessary to fill in gaps in federal statute, or issue truly on national importance

ii. then limited areas where judge could make common law

iii. **where they do this legitimately (where federal common law is validly made)  it becomes binding federal law on states

Summary 

No longer can just create federal common law (more restrained) but if they can actually do it then it becomes binding law on state courts 

So could provide basis for subject matter jdx, this now provides a way to get a case into federal court if going to show judge is going to decide the case on the basis of federal common law 

**still have to pass well pleaded complaint rule, but can satisfy well pleaded complaint rule by using federal common law (if can show case will be decided using federal common law) 



3. Approach 




Scenario – 





P files suit in State court 





D removes the case to federal court 

Federal Court often going to dismiss case on either forum non convenien or comity grounds 

So P wants to show that federal court does NOT have jdx to get case back to state court 

D wants to show that federal court does have jdx, to get case dismissed 




Issue: Does the Federal court have jdx over the case? 




Analysis: 

(1) Is there Diversity Jdx? 

a. If no move one

(2) Is there Federal Question Jdx and does the claim satisfy the well pleaded complaint rule? 

*Federal Common Law can be a basis for federal question jdx
a. SO Real Question – Does federal court have federal question jdx over the case because of federal common law due to foreign policy concerns? 







i. To answer above must ask: 
(1) Does the case implicate foreign relations concerns that require uniform treatment throughout the states? 
“important foreign policy concerns/implications” this has to be sufficient to call for federal resolution of the issues 
If yes, then federal common law and jdx
NOTE: important foreign policy concerns/implications can make a case fall under federal question jdx








Even if not satisfy well pleaded 

complaint rule (Torrez) 
ii. Factors to determine if important policy concerns 
(1) Foreign Government involved? 

a. In either in the suit or thru their action

(2) Does the foreign government object to jdx in US? 

(3) Does the case involve specific application of international law? 

More detailed: 

(1) Does case directly involve a foreign government that is substantially invested in the outcome?
Understand that foreign government has a lot stake in the decision the more likely federal court will find federal jdx 

More direct stake government has in the outcome more likely court is going t say that inappropriate for state court to decide the outcome 

1. Case: Rep of the Philippines v. Marcos 

Philippines suing their former head of state in NY (head of state was given asylum in US)

 Philippines request should be treated uniformly in states 

Marcos might have assets in many different states, wouldn’t make sense for NY to say yes can freeze, then CA no can’t, so calls for uniform federal treatment to reach the same result in all states

2. Or does the foreign government take a position on the case being litigated in the US?  


Yes, then federal question 

Or does the foreign government not care or silent (if in state or federal court)? 

No, less likely federal question 

 Torres Case

Found federal question jdx based on federal common law

Rational – foreign policy concerns 

Foreign relations impact

Peru protested jdx in court and state department 

Peruvian government substantially invested in this and is heavily involved in operations 

Government in Peru also heavily regulating mining industry 

3. Does the case involve specific application of international law? 
(Sabatino) 
More likely federal question based on federal common law 

Case: Sabatino one case we can rely on (recent case) 

Distinguished from other state cases that follow in that it involves a specific application of international law – act of state doctrine 






         ii. Different approaches (cases other way) 








Dole Case: 

Latin American suit in US 

9th circuit said no federal issue, no diversity, no federal law in well pleaded case, rejected result of Marcos and Torrez decisions, said foreign impact alone is insufficient to make the case federal (need well pleaded complaint) 

Said in Sabatino the case had a specific law at issue 

Sabatino court is deciding for the US what the Act of State doctrine means 



    Summary of Cases: 

(1) Sabatino one case we can rely on (recent case) 

Distinguished from other state cases that follow in that it involves a specific application of international law – act of state doctrine 






Key issue – doctrine as federal or state law 

(2) Marcos Case

A foreign government suing one of its own citizens for conduct that happened while he was head of state in US court, this implicates foreign relations concerns, good for the outcome to be considered uniformly across the states.

No particular question of law raised at federal level, rather just seems to be more the political sensisitivity of the issue

(3) Southern Peru cooper 

American corporation by largely owned by Peruvian government 

5th circuit holds it is a legitimate federal case, so leads to its dismissal to go back to peru

*again decided based on important foreign policy concerns rather than specific rule of law 

(3) AT&T

Similar to peru case, but less government involvement and Venezuelan government didn’t object, so no federal issue 

(4) Dole – opposite 





Latin American suit in US 

9th circuit said no federal issue, no diversity, no federal law in well pleaded case, rejected result of Marcos and Torrez decisions, said foreign impact alone is insufficient to make the case federal (need well pleaded complaint) 

Said in Sabatino the case had a specific law at issue 

Sabatino court is deciding for the US what the Act of State doctrine means



Broader Policy behind Federal Common Law

One can certainly argue that this is really a political discussion rather than a legal decision, but there is a lot in the federalist paper that indicate concern that the states will do things that put the country in crises even war, therefore federal government should be the ones to decide these cases. That’s why they gave federal government the authority to hear cases and controversies involving ambassadors. 

Nice to point to legal foundation rather than policy judgments, put this is where we are today (not stronger grounds for it) 

VI. Extraterritoriality 

1. The Constitution and US Statutes Abroad (when do they apply) 

A. The Constitution Abroad (and bill of rights) (when, where and who does it apply?) 

i. Application of constitution (today) 

There isn’t a clear cut rule for when the constitution is going to apply overseas, but criteria or questions to ask (6 questions) to determine whether constitution and bill of rights will apply in specific situation

(1) is government acting inside or outside US 

a. if acting inside the US then hard to deny application of constitution 

b. even if alien, constitution is going to apply and protect you whether US citizen or alien if you are INSIDE the US 
c. but if outside US then constitution is limited 
i. Application of the constitution is still limited overseas based on type of territory 

ii. With US Territories 

1. Constitution does not apply before incorporation to the US

2. once incorporated into US (ether by annexation or terms of treaty) then get constitutional protections 

3. Only fundamental rights apply to territory under US control whether incorporated or not 

i. Does not say what fundamental rights are

1. some standard of due process, not defined, but no right to jury trial 

ii. but constitution does not apply to territories, JUST get fundamental rights

(2) if you are outside the US then how much control is the US have over the location 

a. if incorporated then US constitution applies 

i. treated just like US

b. middle – military bases 

c. if foreign country then no US constitutional provisions apply, unless maybe US citizen

(3) is the person being acted upon a US citizen?



Constitution more likely to apply 

(3) IF a non citizen, what degree of connection to the US?

a.  (crime, person etc.. foreign person committing crimes here, committing crimes against US citizens, US citizen committing crime abroad, foreign person employed by US, or just some random person with no connection to US)? 

(5) What is the constitutional right at issue

b. If a fundamental right at issue much more likely to apply 

c. If not a fundament right at issue then less likely to apply 

i. Note - Right to jury trial is not a fundamental right 

(6) What are the practical consequences of extending the right in question? 




Argue parade of horribles, policy argument 

Why should constitution apply in this situation 

Why should it not apply in this situation 

ii. Additional Rules to Know from Cases 





(1) US v. Verdugo 

If non citizen, 4th amendment (no search and seizure without warrant) does NOT apply to searches overseas/outside the US  (evidence gathered thru unlawful search and seizure is still admissible in US court, if violation/illegal search took place outside the US and the person is not a US citizen) 

Note - This case does not address citizen’s defendants





(2) Ex rel Singleton 

Now have a clear majority saying overseas military dependents can’t be tried by court marshal even if it is a non capitol case 







Essentially 3 choices 

1. can deal with it in regular federal court (may mean have to ship individual back to states) 

2. let it go 

3. Or hand them over for a local trial 

Why the change from US v. Covert (non majority)? 






(1)Possibly the times

Now where US have military bases, countries are modern and not uncivilized 

More view of spouse (aka women) independence, marrying into military does not mean signing up for military 

(2) Decision based on re-interpretation of Article 1, authority to make rules for government of armed forces 

**Means literally armed forces, people who are in it, 

Jurisdiction over dependents exceeds constitutional power 

Conforms with warren court evolving military jurisprudence 









*evolving jdx of warren court



B. Federal Statutes Abroad 


Approach: 

A. Seeking to prosecute someone who committed crime outside US, use two part test to determine if there is jdx 

Two Part Test for Application of US Statutes abroad 

(1) Is the US statute intended to apply extraterritorially? 

Presumption against extra territoriality unless congress clearly intends for it to apply 

(2) Does international Law allow for jdx under these circumstances
a. Five traditional basis on which international law allows jdx (laws, statutes) to apply abroad  

b. Restatement 

c. Universal Jdx 
d. Extraterritoriality 




B. What if there is a conflict 

What if US statute, which congress has intent to apply abroad (says yes applies everywhere, there is jdx over this offense), but have treaty that says no extraterritorial jdx over this offense? 




****COURT APPLIES LAST IN TIME RULE 
(statute can trump international law, if last in time) 

*so if have a statute that overrides treaty or a statute that is recently enacted, then judge should only ask 2nd question, because if statute enacted later then it will trump international law 

Just ask second question and if congress intended the law to apply then that should be good enough for jdx (so customary international law is subordinate to statues


       Two Part Test Further Explained 
  


1. Is the US statute intended to apply extraterritorially? 

                                     (A) Presumption against Extraterritoriality 

i. US law would generally be presumed not to be intended by congress to apply outside the US unless clear that congress intended for it to apply 
Longstanding cannon of statutory interpretation, holds if any ambiguity in a statute it should be presumed not to apply outside the United States

(B). Rational for presumption 
(1) clear that at time of founding international law was limited and acted on nation states, but recognized the sovereign integrity of a nation state, and recognized that only the country itself could impose the operation of law within its territory 

a. foreign nations didn’t have authority to make law that would apply inside sovereign territory of another nation

b. so presumption when congress regulates it regulates for the US 

(2) charming Betsy cannon called for presumption 

(3) choice of law principles 

a. not likely to apply foreign law, question of law would it be federal or state law, so often choice of law principles held against assuming another nations law apply outside of that nation 

(4) comity 

a. would be very disrespectful to pass laws that would apply in other nations, wouldn’t want others to do it to us 

(5) early congress focused on domestic matters

(6) due process concerns in criminal cases

a. defined specially by treaty for foreign territories 

(C). Doctrine seemed to be called into question in 20th century 

International law began to allow extraterritoriality 





Choice of law became more flexible (both here and abroad) 

Congress passing all kinds of laws that had foreign relations impact 

 


(D). But the presumption was revitalized in Aramo oil case  

So when not clear that congress intended statute to apply abroad, then the presumption against extraterritoriality would apply 

Now congress understands if it wants a statute to apply overseas it can do so but just has to be clear about it 




(E). Specific Rules for Anti-Trust Cases 

(1) Where the harm being sued for is harmed that occurred INSIDE the United States then court will find that a statute applies there is jdx (no presumption against extraterritoriality) 

Hartford v. California (anti trust) 

California suit alleged London based reinsureres conspired to limit coverage available in US (anti trust case)

While located outside US, and activities took place in London, what they were doing affected the US, so held to US law

There was found to be jdx over the company 

Court held US antitrust regulation is enforceable abroad when the effects of the acts are felt in the US (jdx is proper)

(2) But where facts are similar but harm is OUTSIDE the US then the court holds that the presumption applies and there is no jdx for the case

Hoffman Case (anti trust) 






Class action suit alleged vitamin price conspiracy 

Conspiracy to raise vitamin prices (Europe and Africa and US) 

Foreign purchasers trying to sue companies inside the US for harms outside the US 







Presumption applies 

1. Does international law allow for jdx under these circumstances? 

(A) Five traditional basis on which international law allows jdx (laws, statutes) to apply abroad 

(1) Territoriality – act or substantial affects take place within the nation’s territory 

a. Act 

i. Anything which is done within the territory of your own nation, you are allowed to subject to your own law 

b. Substantial affect - Where start to get extraterritorial reach is “substantial affects rule” 

i. Ex. Canada citizen aimed and fired gun in Canada (act took place outside the country)  but effect bullet hit and killed someone in US 

ii. Either Canada or US can logically prosecute for murder

iii. Where it becomes less clear is anti trust violation 

1. ex. Meeting in London fixing prices and setting policies which have substantial affect inside the US

iv. more remote or insignificant the effects the more controversial 

(2) Nationality Principle – regulation of conduct (at home or abroad) of the country’s own nationals 

a. Idea that nation has a right to regulate the conduct of its own nationals anywhere in the world 

i. We can pass a law that says it is a crime for an American citizen to commit murder, and if American goes to France and kills someone on vacation in France the US can exercise jdx over that person under nationality principle 

b. Usually US doesn’t write its laws in this was, we generally do not exercise this kind of jdx anywhere near the limits of what is allowed under international law 

i. Our average criminal law is based on territoriality rather than nationality 

(3) Protective Principle: regulation of conduct abroad threatening national security 

a. Idea that nation has a right to criminalize conduct outside the country that threatens its actual security 


i. US – drug smuggling, smuggling illegal immigrants as following under this 

ii. Also includes conspiracy to commit espionage, but national security doesn’t mean just military security, can be offenses against security of US 

1. so could seize a boat for smuggling in illegal aliens and charge the crew 

(4) Passive Personality – regulation of conduct harming 

Country can protect its persons (passive personality comes in) by criminalizing the harming of your national abroad,

So we can have a crime that makes it a crime to murder an American, (law you violate American law by violating integrity of an American) 

So if American killed in France, then got that person, we could exercise jdx over the French person that killed them 






US doesn’t really do this though 

Scope about how significant a harm has to be to justify this basis for prosecution is debated 

Pick pocketing and garden variety robberies to far, but kidnapping or torture murder then that is probably sufficient, or if crime against diplomat then probably going to be more likely to be ok to apply 

(5) Universality – regulation of serious offenses subject to jurisdiction by any nation 

Idea that there are some offenses that are so serious and so widely recognized, that any nation can exercise jdx over any of the crimes in any country against anyone (ex. Genocide) 

Hypo: If American warship attacked abroad what would give us jdx? 

Territoriality theory- warships are considered extension of the countries territory 

But then law of sea treaty (changed this) –now only government of the people who attacked the ship can prosecute them 





Maybe some objections 

Maybe threatens national security so protective principle, passive personality (sailors killed can protect them), 





So maybe three basis 




(B) Restatement – 3rd restatement for foreign relations 





Many places aspirational 

Adds additional requirement for jdx – that jdx be reasonable under the facts

*Supreme Court has endorsed these factors so something that US court would be expected to take into account in determining whether presumption against extraterritoriality exists (whether jdx or not) 

Factors to be applied

(1) connection of activity with national territory 

If is then strong grounds for application, if no then grounds becomes less reasonable 




(2) connection of person regulated with the nation 

(citizen, crime against US, crime in US, effects in US) 




(3) importance of regulation to regulating state 

More serious the offense the more reasonable to regulate





(4) Importance of regulation to the international system 

Is the offense you are trying to punish something that threatens the whole international system, the more serious the offense more likely to be held reasonable to regulate 

(5) is regulation consistent with the international legal system 

Ex. Human rights norms in international system with freedom of consciousness, if Russia made it a crime for their citizens to come to US and say like democracy better then not consistent 

Protecting diplomats, this is consistent 




(6) interest of the other states 

Anti trusts cases, what are the interests of other states 

(7) likelihood of conflict with another state’s regulation 

If person in another country has to choose between following the rules of their own nations or yours then does not make sense to apply our law their 




(C) Universal Jdx 
i. Universal Jdx – no required tie to country whatsoever for the country to prosecute, idea that offenses are so egregious that world communities interest is in ensuring these crimes are suppressed  

ii. United States v. Yunis Case – gives list of things that US holds to be universal jdx 

(1) piracy 

(2) trafficking in slaves

(3) aircraft attacks/hijacking 

a. controversial area whether these are offenses truly subject to universal jdx or not (some treaties where countries have to have laws against this and just have to extradite to their country to prosecute rather than universal jdx) 

(4) genocide 

(5) war crimes 

(6) Certain acts of terrorism??? 

a. Controversial because of difficulty of defining terrorism in a way that is acceptable to multiple countries around the world 

b. Issue – one person’s terroror is another person’s freedom fighter 

i. 9/11 people agree terrorism 

ii. But short of that so much going on politically around the world – people not engaged in act says terrorist, people engaged say we are freedom fighters

iii. So almost impossible to define terrorism universally 

1. so holds up making treaties on this 

iii. Historically US has not been a fan of universal jdx BUT Now have some statutes that assert it 






a. Exceptions include

(1) torture statute

a. whosoever outside the united states commits torture is found inside the US can be prosecuted 

b. so we think torture is such an egregious crime that can prosecute them 

(2) piracy 

a. anyone who engages in piracy that is found or brought to US can be prosecuted 

Note – to prosecute court just requires that person is here today present in US courtroom (courts don’t ask a lot of questions about how person got here, blind eye)


iv. Note however, 

Geneva conventions mandate universal jdx over “grave breaches” defined by the treaties 

Have an article which says all nations are obligated to suppress grave breaches, treaties call for nations to exercise universal jdx over grave breaches 





But US has a statute (US war crimes act) 

But requires that either the perpetrator or victim has to be American for us to have jdx over grave breaches 

So odd that US signed treaties that require us to have jdx against certain war crimes, then boldly adopt a statue that falls far short of requirements under treaties 

So shows US still not a fan of universal jdx (will not honor treaty commitments) even though we have some exceptions (listed in iii above)

(D) US Extraterritorial Jdx 

When US will prosecute their own citizens or person inside the US, even if person did not commit the crime in the US 

US does assert substantial extraterritorial jdx in areas including:







Anti trust laws 







Drug trafficking 







Genocide 







War crimes 







Hostage taking 







Terrorism related offenses 







Sex tourism 

If American citizen goes to Thailand to have sex with child it is a crime, even though did not break law in the US 

***Note - International law recognizes universal jdx, but our statutes stop short (our statutes require ties to the United States to prosecute for these crimes below) 

Go back and think about what principles allow US to exercise jdx over these areas


2. Extradition 



A. Definition 

A state that wants someone brought home from a foreign country to prosecute them makes a request via diplomatic channels



B. Process 

So for US, if country wants a person extradited from the US then makes a request to the US state department, 



The secretary of state reviews the packet

Should include valid request warrant, all the evidence, (makes sure complete package) and that extradition valid with treaty requirements




If all there then sent to department of justice



Department of justice reviews




If everything is alright then forwards to local US attorney 

US attorney appears before either district judge or magistrate judge (depending on jdx) and requests an arrest warrant 




So can arrest if not already in custody then can extradite



Judge must hold a hearing to establish 




1) whether the crime charged is extraditable offense

2) if the evidence is sufficient to the probable cause has been asserted

Don’t have to prove guilt or higher standard, just probable cause (similar to search warrant) 

Judges certifies extratiotionablity to the secretary of state, and then secretary of state makes the final (political) decision whether to extradite or not. Generally extradited once gets to this level

Judge makes decision on legality of extradition, and secretary of state makes the political decision of whether or not US wants to extradite under these facts



C. Extradition Law: 




1. Based upon Treaty Agreements (see above) 





Must have bilateral agreement to extradite someone 

We have roughly 100 bilateral extradition agreements (we require some law to rely on to extradite there must be some sort of international agreement). For example, we have an extradition agreement with Hong Kong, but not with People’s Republic of China even though HK is part of china (so would extradite to HK but not to China) 




2. Have to have dual criminality 

To have extradition must be a crime in both the extraditing country and the country that extraditing to

*person must have committed a crime in both countries, (act must be a crime in both countries) 





 
BUT Political Offenses Exception 

Even where there is dual criminality (offense in both countries) countries reserve the right not to extradite if they think the charge is essentially political 

Politally motivated prosecution, prosecuted because critic of the regime 

UK exempts all the violate crimes against being political 

US -Crime of violence can’t qualify as a political offense

Won’t extradite for critizcing leader of another country even if that country defined it in a way that deual criminality, but if violent crime the exception doesn’t 





3. Statute of limitations 

If country is asking for someone back to prosecute but SOL has expired on the crime then basis for refusal to execute





4. Specialty Doctrine 

Limits prosecution to offenses qualified to execution, idea that country can’t ask for someone’s extradition for crimes A and B which fall under dual criminality, then once in country can’t prosecute for C D and E as well, if country agrees to extradite someone then country requests just prosecute them for what said they are going to 

Legally If want to prosecute for something else, that country has to give them the opportunity to return to the original country, and if they return either have to wait until the happen to come back to prosecuting country or start extradition process all over again 

Note* US courts split on whether this is this a individual or sovereign right 

Is this right held by individual – can stand up and say no you have to dismiss this charge, I was extradited on agreement to prosecute against A and B, you must dismiss C

Is this held by sovereignty – right belongs to government and judge does not have to stop the trial until foreign government asserts







**US courts are split on this 

Not clear whether individual objects or Government has to object

US generally will object if it extradites someone and the country seeks to prosecute them on additional charges 



D. Foreign Law Issues/ Extradition of Nationals 




1. Some states refuse to extradite their nationals 


Ex. France 

US does not refuse to extradite Americans, but US tries to negotiate extradition treaties where countries will make reciprocal agreements to extradite their nationals 

2. Death penalty 

Most nations don’t have the death penalty anymore, so most countries will refuse to extradite person to US if there is chance of death penalty, so to get someone extradited must make assurances that no death penalty 





Federalism concerns come into play here

Criminal prosecutions take place at state level, US government is the one trying to get the extradition of the person to the US, state (other nation) may not extradite unless assurances no death penalty, so have to talk to state governor that won’t seek capitol punishment 







Point – can get messy with death penalty 

Federalism concerns, but other nations want assurance no death penalty 



E. Extraterritorial Abduction 

**doesn’t matter how the individual gets into the US court (even kidnapping) if person is there the US court can prosecute them 

Courts turn blind eye as to how person gets to the US 

Ex. Case





Interstate abduction, or nation v nation abduction 





Ker was private abduction from Peru





Frisbie was public interstate abduction 

These cases allows for D present thanks to abduction (ex. Bounty hunting) court doesn’t care how you get there 

Alverez held extradition treaty was not a bar to extra legal abduction 

Nothing in the treaty says you can’t kidnap, don’t renounce the right to kidnap just because we have a formal agreement set up to extradite 

VII. The War Powers and the War on Terror 

1. Congress’s War Powers 

A. Art. I §8 – Congress – has a substantial laundry list of war powers 
(1) Provide for the common defense 
(2) To declare war, grant letters of Marque & Reprisal, and make rules concerning captures on land and water
(3) To raise and support armies, but no appropriation of money to that use shall be for a longer term than two years
a. Historically 

i. Comes from weakness of federal government under articles of confederation 
1. Critical weakness: nothing in the articles gave congress power to recruit troops or fund an army. Dependent on states to provide them, and contribute funds to national government 
ii. but also comes from concern that Britain had with standing armies that the King could use the army to suppress the people 
1. So parliament adopted solution where they authorized part of the military law, particularly parliament said no capitol offenses (mutiny, disobedience) could be prosecuted without parliamentary authority. In order for king to keep an army in England, need to be able to punish them for serious offenses and that authority came from parliament and parliament would only authorize that authority one year at a time.
a. So king got to promulgate articles of war, but parliament reserved to itself authority to define serious offenses but without which the king would not feel comfortable having troops 
2. Scheme adopted in America a little different, limitation on appropriations for two year period, ensured that  each time start a new congress ensures that each session of congress will have to vote on military appropriations, so each member of the house (even if only serve a single term) will have opportunity to vote an appropriations 
(4) To provide and maintain a Navy (navy no limits on appropriations)
a. Navy does its thing overseas (off land) not considered to be a threat to Americans so that is why no counterpart of appropriations here 
(5) To make rules for the government and regulation of the land and naval forces
(6) To provide for calling forth the Militia to execute the laws of the Union, suppress Insurrections and repel invasions,
a. Historically - So not creating tool for president to get around restrictions on standing armies by calling up the militia 
(7) To provide for organizing, arming, and disciplining the militia, and for governing such part of them as may be employed in the services of the US, reserving to the states respectively, the appointment of the officers, and the authority of training the militia according to the discipline prescribed by congress
But states get to appoint militia officers, and states get to actually train militia subject to rules of discipline described by congress 






Historically – 

Gets at concerns about militia, it still belong to the states (so in extreme cases could rise up against government and protect rights of the people) but congress is going to try to establish standards and rules of militia in hopes of improving professionalism and avoiding problems saw in revolution 






History of militia – 
i. One hand, there is a romantic notion that Militia (citizen soldiers) (civilian army) was very important to our history (ex: minutemen).
Romanticized as highly successful and corner stone of our independence 
iii. The flip side is that throughout history, the professional soldiers found the militia to be less than ideal.
Framers apparent views: two competing purposes for having a militia in the United States
(1) Cost Effective - Militia was considered a cost-effective means of defense. Goes with the Romantic perception 

had a lot of debt from revolution, and not a lot of means of revenue, so citizen soldiers that don’t really have to pay and can pick up their guns and go, so cost effective. 
(2) Militia was viewed as a check on the federal government. 
Idea If the president or someone tries to use the standing army to repress the will of the US Citizens, the militia will go to war against the standing army and defeat the US army and restore our civil liberties. (Be on the side of the people) 
Prof believes this is actually what the 2nd amendment is all about. (a well regulated militia necessary to security of free state, and right of people to keep and bear arms)…originally applied only to federal government, saying federal government could not pass national laws to prevent people from having weapons, and state militia laws required militia to have their own weapons. 

B. Power to Declare War 
  1. Two Rationales for Declaring War 

1. International Rational 

2. Domestic Rational 

a. International Rational 

Two aspects 

a. Unequivocal statement that you Intend to use force

b. And need to provide the reasons for intent to use force

i. Why

1. because declaration of war is intended to serve as last chance for adversary to cease and decist
2. also, under international law that nations should only use force for just purposes and that nation is declaring war is doing so is wronged by another nation and has legitimate reasons that have not been able to solve by diplomatic means

2. Vattel (upmost authority on war) 

Says the reason that you have to declare war is that war is a horrible thing, and that war should be a last resort, and what declaration of war is intended to do is to serve notice to your adversary that you are serious and horrible thing is about to happen unless adversary sees errors in their ways and takes this last opportunity to cease and decease their conduct to avoid war 

*Give other side last chance to cease and decist



b. Domestic Rational for Declaration of War 

Serves as notice to your people that we are at war, and that wartime rules will be in force with that nation. Normal peacetime procedures are superseded by the law of war 



2.  Rules for declaration of war 

(1) Congress has power to declare war, and has power to authorize use of lesser military force and president must act within the scope of the limited use of force
Congress has the authority to authorize a full blown war (perfect war), therefore congress also has the authority to authorize something less than a full blown war (imperfect war), so congress can impose limits on the use of force and the executive must act within the scope of the limited use of force 
Greater and lesser power 
Rule - The Constitutional Authority of congress to declare a full unlimited (perfect war) against a foreign country includes within it the authority to authorize a more limited scope of hostilities 
Court recognizes ability of congress to authorize something short of war, and holding executive to be bound by the limits that congress has put on the authorization 

Executive can be found to exceed the authorization of congress 

(2) Don’t need an actual declaration of war, just need any evidence of congressional approval 




Could be declaration

Could be resolution authorizing use of military force 

(before or after fact) 





Could be appropriations (continue to fund military activity) 

Orlando v Laird
Held: If a person has standing to challenge war (like in this case, actually drafted soldiers who were going to be sent to Vietnam and could die, rather than just taxpayers who didn’t have a personal injury) then the court says not political question because constitution does commit to congress clear role to make war, and court felt within their ability to scrutinize what congress had done and look for action sufficient to authorize military activity 
(any evidence of congressional approval) 
*don’t need an actual declaration, just need any evidence of congressional approval 
Says what declaration of war really does is gives congress a “duty of mutual participation” keeps the president from unilateral decision of making war (congress has to participate)
But can go beyond needing to find an actual declaration of war, and can simply find evidence that congress has taken action either authoring military activity up front, or ratifying the use or continued of military activity after the fact
There is nothing magic about the term “declaration?” the modern practice seems to be that both houses of congress just reflect on the situation, and then give the president express statutory authorization to use military force. The key is that congress has to make the decision and that the president can only do the scope of hostilities that congress has authoirized. BUT  in the majority view, The magic words “declaration of war” is not required as long as congress plays its role. 
Vietnam – no declaration of war but do have Talken Gulf resolution (served purpose of declaration of war), and more important have multi year huge appropriations of money by congress for war 

3.  Why don’t see declaration of wars today? 
Suggested that reason don’t see declaration of war today is that UN charter renders these obsolete, UN charter says nations can use military force in Self defense, and fact that in self defense role not actually making role just defending yourself (and this is short of war)

Counter – Votel in 1700s practice of civilized nations is to declare war even when attacked, even if in self defense 
4. U.S. Declarations of War
*only five times that US has actually declared war 

1. War of 1812

2. Mexican-American War

3. Spanish-American War

4. World War I

5. World War II
5. Approach and Examples  of use of military force since WWII w/out declaration of war
1. Do these authorizations satisfy the international requirements for a declarations of war?

(1) Unequivocal statement that you Intend to use force
(2) And need to provide the reasons for intent to use force
a. So shows your enemy that you are serious, and gives then final opportunity to cease and decist 

2. Do these authorizations satisfy the domestic requirement for declaration of war? 

(1) Serves as notice to your people that we are at war, and that wartime rules will be in force with that nation. Normal peacetime procedures are superseded by the law of war 
Examples: 

(1) Vietnam

a. Both Talken Gulf Resolution and appropriations spending 

(2) Iraq I/ first Gulf War – Bush Sr. went to congress and got authorization
a. UN authorized use of force 
b. Congress also gave approval 
i. So both UN authorization and separate congressional resolution authorizing use of force
ii. So Unlike Korea, No effort to argue that UN declaration/authorization would be sufficient under American law, 1st Bush went ahead and went to congress and got sufficient authorization  
(3) Somalia/Panama/Granada/Haiti –
a. Executive could fund with existing appropriations, the defense budget is so huge and so much money is put into general categories for military operations, that president can sustain fairly modest military operations just on money that is already there, so no congressional authorization needed in these cases 
i. They were small enough and defense budget is so huge that president can find the money 
(4) Kosovo – strangely not approved by UN security council
a. Controversial because UN never authorized military action and because congress never did 
(5) War on Terror 

a. First authorization after 9/11 congress authorizes use of military force against… (statutory authorization for President to use military force in military sense, not metaphorical like war on drugs) 

i. Only authorized to use force against (cannot use force unless) 

ii. Unless determine that it is Nations/persons/organizations committing/aiding terrorist attacks on 9/11
1. Who has been found to fall within these categories? Afghanistan, Taliban, (nations) 
2. Al Qaeda (person/organization)
One of the people in quantanamo that president wants to prosecute did the 1998 embassy bombings probably does not fall within the resolution 

Problematic that resolution is focused on 9/11 attacks

b. Iraq authorization, separately authorized in late 2002. 
Issue – why administration is claiming broad war on global terror, when actually congress has only given two very discrete and finite resolutions which don’t give authority to go around hunting down terrorists generally 

· Why is nobody calling the organization to task on the “global war on terror” when actually congress has given two very separate resolutions giving permission separately for each invasion. 
C. Necessary and Proper Clause 


i. Summary of Congress Powers above 



Article 1 Section




Ex. Most important is power to declare war 




And make rules concerning captures on land and water 





To raise and support armies, etc (list in notes) 


ii. New from above -

May be some additional authority for congress in necessary and property clause 

If president has a power, but need a law, If law that is necessary and proper to carry out that duty, congress may have to pass so it may give them additional authority 

D. Note - Neutrality Crisis (Case – basic point is that executive cannot exceed the limited hostility that is authorized by congress no matter how absurd – this case could seize American vessels going to France but not from France) 

Washington chose to stay neutral not get involved in France’s war 

Then Americans got picked on

Had enough and forbid Americans from engaging in trade with France, and allowed for some military hostilities, and statute authorized navy to seize any American vessels heading for/to France

So one of the things that Americans would do that wanted to continue to trade with France, would give their ships false papers to make it look like they were foreign 

USS Boston captured Danish vessel Flying Fish sailing FROM France, believing it to be American vessel under false colors 

Problem – only supposed to capture sailing TO France says congressional statute 

But president issued executive order to seize ships to and from France



Prize court – restored to owners without damages 




I’m really Danish and I want my ship back 

Court decides valid credentials, and invalid seizure and ship and cargo have to be restored to rightful owners




*but say no damages just give stuff back 

Appeal – over whether or not seizure so egregious that damages should be awarded


Why might damages be appropriate? 

Navy captain seized ship, ship goes back but why should captain who seized it be liable for damages 

Isn’t executive order allowing seizure of vessels sailing from France valid? NO 

Supreme court upholds the literal meaning of the statute (not the executive order) 

Congress in authorizing the use of the military can put limits on the use of force, and those limits are law, and president cannot give order to military commanders which exceeds the scope of what has been authorized by congress 

Officers are obligated to know the statute, and disregard orders from president or higher ups that conflict or go beyond congressional statutes 





*obedience to lawful orders 

Order itself was not lawful, exceeded authority that was granted by congress and is personally liable for damages 



So officer that seized vessel has to pay damages from his own pocket

      2. President’s War Power’s 

A. Article II

The president shall be commander in chief of the army and navy of the USA, and of the Militia of the several states, when called into the actual service of the United States. 
Article II is fairly short, but in addition to the specific assignment of authority of commander and chief there is still the generic vesting clause (vesting of executive authority more generally in the president) and the take care clause (take care that laws be faithfully executed) 

Professor thinks executive authority and take care clause, remain core part of what presidency is about and supposed to do even while acting as commander in chief 


B. Relation to Congress’ War Powers 

a. Know that president is commander and chief, know what this means the president CAN’T do

 


All those things below specifically assigned to congress

Says commander and chief is nothing more than supreme command of armed forces



Just directing the employment of the military in response to conflict




Just highest general 

Intended congress decides when and where we go to war, and president directs the conduct of the military authorizations 

b. Congress’ War Power - Article I section 8

1. Declare war, grant letter of Marque and Reprisal, and make rules concerning captures on land and water

What is specifically granted to congress the president is not able to do on his own 

So the fact that congress is given the power to declare war, the other side is that the president CANNOT declare war 

So ex. Detainees at quantanamo, congress gets to make the rules regarding them 

Important to determine what powers committed to congress because that is power that the president lacks




2. To raise and support armies 

President may propose to congress, ask congress for more troops, but president doesn’t get to hire anybody by himself, up to congress to decide as a matter of law how big the army and navy will be and provide their support




3. To provide and maintain a navy 

4. To make Rules for the government and regulation of the land and naval forces

Congress has delegated to the president a fair amount of authority to fill in the details when make congress makes these laws 

Authorizes president to make rules of evidence for military trials (but without that authorization president would have no power in this realm – ex. UCMJ) 

5. To provide for calling forth the militia to execute the laws of the Union, suppress insurrection and repel invasions 

Pass statutes that allow president to call up militia in case of invasion, so president does as a practical matter have authority to do this, but it is a statutory power…so congress could reserve to themselves and make president ask for specific authority 

But congress recognizes time sensitive nature of invasion and delegated to president authority to do so 

*but remember where authority is statutory congress could always take it away 




6. Congress gets to make the rules for training militia  


C. So what are the president’s powers (what does president get to do) 



(1) In peace time or times of crisis can do deployments 

President has duty to be organ of foreign affairs, and can deploy troops during peace time 

As commander and chief and direct the armed forces 

(2)Protect Americans (here and overseas)

American citizens around the world are entitled to the protection of the government, and it is the executive who is going to provide this protection, and if executive has to do it then the president has to have discretion as to how he is going to do it 

President has a means of tools available at his disposal





Department of state – to engage in negotiations 





Department of Navy – to use force

So president has menu of options but it is his discretion on what to use 

Issue (Executive’s discretion of course of action to take) is a political question







Not for court to decide

Accepted view president does have a responsibility to protect Americans overseas and he has a fair amount of discretion about how he does it 

Issue/Problem 

If the president can deploy forces, then once deployed argue that he can deploy more forces to protect them, then like president can backdoor into conflict anywhere in world, find some reason to deploy people then after that could protect the Americans already there 

Authority to supply as many Americans as needed to protect Americans already there 


Ex. Mexican War and Somalia

Question - Does protecting Americans include protecting American military forces that the president has put into harms way himself without congressional authorization? 





Seems like yes, have done it in the pass

Roll of history in constitutional interpretation, does the fact that the president does something and more than once change the meaning of the constitution to include what the president has done and hasn’t been objected to

Subject to debate – president argues that it does and many justifications based on history 

So implicit argument history does change constitution, and whether framers intended it or not should not read constitution as including it 

Counter argument – who cares, a series of violations of the law doesn’t change the law and doesn’t provide a bar to the law being enforced (if break speed limit driving yesterday, can still get a ticket today) 

But seems like more president does something and less times congress objects seems like more authority for it 

(3) Respond to attacks/ Preemption 

a. respond to attacks – specifically on the US, but also on US forces (ex. On high seas) 

b. President has the right to respond to attacks on US forces

International law holds narrow right to respond to hostile intent, don’t have to wait until you are actually attacked 

So president has right to respond to attacks, and international law says limited right to respond to preemptive attacks

So president has this right, but professor thinks within the limits of international law 

Bush administration arguing for broad use of military authority around the world without being attacked first (arguing broad preemptive authority) 

No power to start a war himself, but where someone else starts a war President is constitutionally obligated to “resist force by force” (defend against it) 






President also must decide degree of force required 

(4) President has the authority to determine course of action to take 



Discretion 

(get exact rule) 


D. Historic Examples (start pg. 157 of notes) 
   (3) Congressional Authority to regulate the Use of force 

A. War Powers Resolution 



i. Background 




Made at a time in history when president was extremely unpopular



ii. War Powers Resolution  - (statute) 


     -  Section 2 - 

(1) Calls for collective judgment of congress about 
(President has to use collective judgment of congress in order to) 




i. Introduce of US forces into hostilities 

ii. Situations where imminent involvement in hostilities would be likely 






Concern that president will backdoor into hostilities 

Ex. Mexican-American war - President Polk put forces in places where hostilities are immanent provoking the other side to attack, so giving congress not much choice but to declare war 

So war powers resolution lets get congress involved before this happens 

Congress saying we know that you can put forces in a place where just involvement/being in location would likely lead to hostilities 








Have to use our collective judgment 





iii. Continuing to keep troops in these hostile situations 





Also have to use our collective judgment 

Idea that congress doesn’t want to give blank check president to run wild with, try to put time lines on constraints 

(2) Commander and Chief Authority is also constrained UNLESS there is (so not constrained in following situations) 




i. There is a Declaration of war 





ii. Congress passes Specific statuary authority to use force





iii. There is an Attack upon US/Territories/armed forces 

President does have constitutional authority to take immediate action in case of attack, on US itself, overseas territory, or troops 

So- Congress states their opinion in war powers resolution that president does not have full authority as commander and chief 

His authority to be commander and chief and direct the armed forces is contingent upon 

(1) Declaration of war





Congress says can now go be head general 
(2) Specific statutory authority

   




Other than a declaration of war

 



 (3) Or attack on US/territories/armed forces
Very important, many scholars have inferred that constitution must intend for president to be able to respond to attack on US, if immediate response is required and congress is not in session would need president to have authority to protect the US 

Resolution enacted at low point of presidential authority, yet even then Congress specifically agreed in War Powers Resolution that president has this authority 

so can safely conclude that even under these circumstances congress is willing to say president has this authority, that in better times for president no one is going to question it 

Question – Are there any significant constitutional issues with section 2 of WPR above?  

If powers possessed by the president from constitutional authority, can congress alter those by statute (war powers resolution is a statute)? 

No, if president actually has power given to him by constitution then statute that is restraining his power should be unconstitutional (or at least the part of the statute restraining that power)  

Note - So any restitution in war powers act can only be binding if committed to congress, or congress and the president jointly 





But restraint on commander and chief power probably fine 

Historically, the argument that the president’s power is subject to some restraints is stronger than the argument that it is not. 

But argument one way – pres is C&C it is his sole power so can’t constrain (John Hughs)

Other side – simply saying he is commander and chief, can direct the troops that’s it 




-Section 3 – WPR = Consultation requirements 
(1) Requires consultation in “every possible instance”: (congress interpretation that we want to be involved in the decision making process) 





When is consultation required – same situations as above 




(1)   Introduction of US forces into hostilities

(2)    Situations where imminent involvement likely

(3) And calls for Regular consultation until situation terminates

Actual practice presidents spend more time informing congress of what they are doing, than having meaningful consultation
Actual practice normally consists of the president merely sending a letter to capital hill, advise of what is going on in the white house. 
The idea of having “meaningful consultations” between president and congress in every possible instance has not been met. 

b. Is it possible for congress to actually enforce/require “consultation” rather than merely accepting the president keeping them informed? 
· Congressman probably can’t go to court and file suit against president, (arguing president merely informed me rather than consult with me and I’ve been wronged) 

· Seeming high standard is that have to be deprived of whole value of your vote before have legislative standing can’t imagine that anyone could ever sue

· Or would be moot 

· By time actually get into court and get hearing, opportunity for consultation would have passed 
 



So can’t see these provisions being litigated 




-Section 4 - Reporting Requirements 
a. President must report w/in 48 hours to congress if:
1. If president places forces into hostilities or situations where imminent involvement in hostilities likely
2. If president places troops/vessels into foreign territory or waters where they are equipped for combat has to report, unless it is a routine/statistical training type of event 

a. Controversial because move military forces around the world all the time 

b. Military forces are trained and equipped for combat around the world all the time 

c. So - Seems like if troops or vessels are in foreign territory any time at all and equipped for combat then it will trigger the  war powers resolution 

1. but president doesn’t seem to follow this (often doesn’t send off war powers report) ex. Could be accident, etc. 

3. If president places troops in numbers which substantially enlarge combat ready presence in foreign nation 

 

b. And Follow-up reports due at least every 6 months

Interesting - President’s cannot bring themselves to say they are “complying” with war powers acts, because don’t wish to acknowledge this congressional authority to regulate their power as commander and chief      

So when do have to file war powers report presidents say their actions are “consistent” with war powers act, but won’t say they are “complying” 



c. Constitutional issues with section 4? 
(1)  Necessary and proper power- congress need to know what is going on to execute laws necessary and proper 

Professor inclined to think that reporting requirements like this would probably be upheld if they were challenged 

(2) Point every day 10s of 1000s of military people in bases around the world moving around all the time, read literally would have to be reporting under the war powers resolution all the time (so maybe some technical violations allowed) 

Ex. 10 people in military base for communications in Australia, send 10 more to replace them, they overlap for 2 weeks for training, well technically just doubled war power presence in Australia and would require reporting under WPA





This can’t be what WPA about 
Ex. Routine Forward Deployments





Point 1 - Rotational deployments with navy 
Result in some technical violations of Sec. 4. Anywhere that Naval forces goes in the world, it is a movement of combat ready forces.
So technical violations of section 4 - would require reporting 

Point 2 - Where does the authority come from for these kinds of deployments? 
Professor hasn’t seen any scholarship that talks about robust peace time use we make of the military, with military stationed all over the world, with routine military deployments, military used in modest shows of forces 

If vision that commander and chief power is ability to direct troops in time of war that congress has authorized, then where does the authority to use and deploy the military in peace time or time of tension come from? 



General foreign affairs power? Executive power? 

Must be there, doing this since early days of republic but haven’t seen any scholarship on this, so think about it 




- Section 5 – Termination 



        a. Rule 

Once president does something that is Reportable, those operations are required to terminate within 60 days unless:
1. Congress declares war or approves use of force by statute

2. Congress extends 60-day period by law

3. Congress can’t meet due to attack on U.S.

President can extend 30 days if safety of US troops required
Once president has gotten troops in somewhere if not safe to just pull them out, can have 30 more days to figure out how to get them out safely 
Congress may direct withdrawal by concurrent resolution at any time
Congress reserved this power to itself, if both houses pass resolution saying this war is over in three days get the troops home, the war powers resolution says they can do that 



     b. Constitutional Issues w/ section 5 
(1) Concurrent resolution 
·


     Chandra v. INS:
Case Legislative veto – congress can’t have legislative veto, if congress wants to do something have to follow bicameral procedure 

So if congress wants to pass a statute saying this war is over get the troops out, and both houses pass it, and goes to president and president approves it then fine 

Or if president vetos can go back to both houses and they can override the veto, then again fine 

*if congress sanctioned hostilities logical that they can come back and unsanction/undo them, but they have to do it in accordance with the constitution itself 

When congress tried to take shortcuts, like in Chandra were vote of one house could override an immigration decision, court said no, legislative vetos don’t work, congress has to follow normal legislative process 

Seems concurrent resolution won’t work, after Chandra this would be dead 

Process of legislative veto/concurrent resolution is unacceptable 

So if was challenged and court took it, would be dead upon arrival 





(2) Automatic termination provision 
(60 day time line) 

Seems problematic, professor wouldn’t be surprised if automatic termination provision failed 

Section 5 most problematic part of war powers resolution and part that would most likely fail if challenge 




-Section 8-  authority to introduce troops 


                a. Rule 
Authority to introduce troops may NOT be inferred from:
(Says not going to let president find authorizations for use of force in backhand, authorizations have to be explicit) 

(1) Any provision of prior/future law unless it specifically declares it meets WPR definitions

can’t infer authority to introduce troops from any current or future law unless it specifically says this meets the requirements of the war powers resolution 

For authorization with use of military force for Iraq and Afghanistan, both specifically say this meets war powers resolution requirements 

(2) Any prior/future treaty unless implemented by specific legislative authorization

Ex. Can’t say have a mutual defense treaty with country X and they are attacked so we get to just throw US forces into combat to protect country X, unless there is a specific statute 

So congress saying senate may ratify a mutual defense treaty, but any obligation under that treaty to actually introduce military forces to hostilities or situations where hostilities are likely is invalid unless there is a statue 

So basically saying – Mutual defense treaties are NON SELF EXECUTING 

Have to have specific legislative authorization 

b. Constitutional issues with §8?
President would argue treaty process is sufficient to give this kind of aggressive interpretation authority 

Senate - Last in time rule – congress has always had significant authority to modify and interpret treaty by later in time statutes, so even if years ago a treaty was intended to constitute authority for use of force, would be reinterpreted now 






So probably works 

 


- Case law – Campell v. Clinton 
 If ever going to be a successful war powers challenge, congress is going to have to stand up to the president and say NO, and president is going to have to continue doing what he is doing in the face of the congressional no, then will there be the possibility that court will hear the suit (have standing) 

Facts - 

48 hour rule about war power reporting, 
3/24/99 - President started bombing Yugoslavia (NATO Yugoslavia campaign begins)
Clinton reports to Congress 03/26

Congress considers four possible responses to the president’s use of force against Yugoslavia 
1. Declaration of war  - vote down 

2. Specific statutory authorization for president to conduct campaign that he’s already been doing, so retroactive statute approving of air strikes – vote and failed  
3. Concurrent resolution order president to terminate/can’t do what doing – failed 

4. Funding for Strikes - approved
So give supplemental appropriations to keep bombing, even though don’t say yes or no you can’t do it 
This seems like political cowardice.
Now, 31 congressmen that don’t like the fact that the president is continuing the bombing decide to sue to block it from continuing. 

Don’t have standing, their voices were heard, congress had every opportunity to prevent bombing from happening  

They don’t meet the high threshold of showing their voices were not heard. The majority of their peers chose to give the president money. They were not deprived of the meaningfulness of their votes. They do not have standing, case dismissed.



- Summary - 


(1) When can the president use force on his own authority? 
1. If we are attacked and the president has to respond. Power is inherent executive authority/commander in chief.  
a. Even war powers resolution itself, says if we are attack president has authority to respond

1. inherent power in presidency somewhere, seems to be ability to use force if there is an actual attack 

b. Can be an attack on U.S., territories, bases/forces abroad

c. Protecting Citizens overseas.
1. potentially, clear sense of obligation of country to protect its nationals under international law 

1. ex. If citizens seized by pirates or terrorist overseas probably permissible for president to use military force 

2. Shows of force and Crisis intervention- questions mark?? Not sure  

a. Historic practice fully supports this, but the doctrine is not fully articulated 

 

(2) What about Congressional Regulation? 

1. Clearly congress has the power of the purse

a. Congress has passed laws in the passed that have cut off funding for operations. Vietnam, Cambodia, etc. No debate here
2. Congress has the power to declare war

a. So large scale military commitment should logically require congressional approval

b. But question as to where we draw the line? 
1. between crises deployments and rescue of citizens that president seems to have some inherent authority to do, as compared to introduction of forces to war that we didn’t start and other areas where congress has say? 

3. Statutes – may congress simply pass a law stating that the president may not enter forces into Iran?
a. Congress can’t do concurrent resolution/legislative veto 

b. But congress can pass a law (ex. Cannot introduce military forces into Iran) if they wanted to 

1. probably, can do it if follow bicameralism (may be questionable) 
 (4) The War on Terror Part I 

a. President got congressional authorization for use of force, so no problem 



Two authorizations 

Use of military for authorization for 9/11 perpetrators and anyone who sheltered and harbored them 




And separate statutory authorization for the Iraq conflict

b. Did he need it? Does it trigger any war powers? 
Argument No, does not trigger war powers (president cannot take military action in response of 9/11) 




(1) non state actor, 

If attacked by another country more clear, but called by non state group 




(2) not an act of war 

Past terror attacks handle as crimes, statutes and treaties that say terrorism is a crime, so argument would be that under American law and international law, terrorism is a crime, 

So president who takes care that laws are faithfully executed can do everything in law enforcement realm, but doesn’t get to say this is war 



Argument yes, does trigger war powers, 

(1) Have to argue this is an armed attacked, 

(2) This is transnational group, a group that is like a political entity and has enough military strength that they should be treated as one 

(3) UN security counsel have right of self defense, NATO said this was an armed attack 

c. Congress solved the problem before it began by passing the AUMF – authorization for Use of Military Force. What can country do now that have authorization for use of military force? 
1. Gives the power to kill, bomb, etc.
2. Satisfies WPR (claim compliance with WPR)

3. Fundamental incidents of war 

international law when at war, lots of things can do - Cutting off trade, capturing enemy combatants, detain enemy combatants for duration of hostilities, prosecuting people for war crimes
So an AUMF At a minimum gets other things like ability to detain, capture, prosecute for war crimes, etc 

President can’t detain someone for duration of hostilities in response/for just one time attack 

So - It doesn’t seem like the president can do “fundamental incidents” of war just in response to an attack without an AUMF. 


d. Law during war 


1. Long standing idea that war is outside the law – WRONG 

But there is law, both international and domestic law still applies, idea that war is law free zone is mistaken 

2. US Constitution still applies during war (applies in time of peace and war) 

Even though in our history, we have taken short cuts and violated personal liberties (ex. WWII Japanese interment camps) 

In past practice have been willing to make sacrifices, constitution does still apply 



One Exception: ability to suspend habeas corpus 

The constitution applies in times of peace and in times of war. The only exception is the ability to suspend the right of habeas corpus- during war, allowing detentions to continue for the duration of the emergency. 



3. Law of war 

We have the AUMF. 
We have to accept that this places us at war, and invokes the laws of war. 
So International law certainly comes into play. 
If we have the same rights as other sovereign nations, we ought to be able to do what other nations are allowed to do during war times. 
Law of war 

The law of war is like any other international law. Comes from treaties. Treaties are the law of the land.
 There is also a strong customary international law on point. There is also a lot of jurisprudence: Nuremberg tribunals, tribunals for Yugoslavia, Rwanda, etc. 

4. Easiest solution would be if  - 1949 Geneva Conventions applied (universally ratified essentially, law of land, US has ratified) 
Common article 1 says the conventions are to be respected at all times.



Commentary says – this is not contingent on reciprocity 

Common argument 1  – we don’t have to treat al quida people with humanly, they don’t treat us with it, but it is not supposed to work like this, we should have to 

Common article 2 says the conventions apply to armed conflict between two or more “contracting parties” (nations which have ratified the convention) 

This could be problem because al quida is not a nation, so argument by US government that Geneva convention do not apply here because does not apply to the conflict 

·      
Common article 3 (important in the Hamdan decision) establishes minimum humane standards for non-international armed conflict- one that occurs in the territory of one of the parties.
So if we don’t have international armed conflict because not between two or more contracting parties, then perhaps have non international armed conflict and at minimum common article 3 applies 

Problem – common article 3 goes onto say “non international armed conflict is one that occurs in the territories of ONE of the parties” is the fight with Afghanistan confined to territory of one country, NO 

So literally speaking common article 3 doesn’t seem to apply, clearly envisioned to cover something like a civil war 

Aside – Foreign Relations Moment 

Medellin v. Texas



Medellin – gang member, gang raped and murdered two women 



Given Miranda rights, but not given Vienna convention

As right as Mexican citizen has right to have Mexican consultant notified of his arrest 

In our system this is normally a Procedural default, have every right to bring/raise this issue at trial, so if don’t raise claim under treaty at trial then defaulted/waived 



Key Issues: 

(1) Is the international court of justice decision binding on state courts (meaning somehow incorporated into US domestic law so something the courts have to apply?)

(2) Because this is an international decision and implicates foreign relations, does the presidents more extensive powers in foreign relations, is it extensive enough that president can decree this is how it is because foreign relations issue, and even state court like Texas must follow the unilateral decree because president’s foreign relations power? 



Analysis 

Issue 1 - How draft an argument that international court decision is binding on state courts? Should ICJ decision be domestic law? 

(1) supremacy clause tells us what state courts have to follow

a. constitution

b. federal statues, 

c. treaties, 

d. state constitutions, 

e. state law, 

f. local law

If there is something that says this decision is something Texas court has to follow, it has to be in 1,2,3 (federal arena), pretty sure nothing in Texas laws, constitution that says have to follow international court of justice decision 

(2) Is anything federally (1,2,3)  that make ICJ decision binding?

a. Constitution 

i. Originalist – no, no explicit language in constitution will help us because framers couldn’t envision international court or tribunal because at the time of founding there were none (beyond understanding at that time) 

1. *So nothing explicit in US constitution to hang our hat on that decision of ICJ are US law






b. *No statutes that congress has passed 

Don’t even have a statute that implements a treaty 






c. *so only possible source is the treaties 

Meaning if you want US courts to say that decision is part of our law and is binding on our state courts, then have to find something in a treaty that says so 

Would have to find a self executing treaty and that there is some particular provision in the treaty that would make it US law 

Remember - For a treaty to become the supreme law of land, meaning it would be binding on state and federal courts as rule of decisions 

(1) treaty ahs to be one courts decide is self executing 

(2) or congress passes a statute executing treaty 

Possibilities for treaties (what possible courts of authority) 

(1) UN charter

a. Establishes the ICJ, but vague

(2) Statute of ICJ

a. Even more vague, clarifies UN charter 

(3) Vienna Convention on Consular Relations 

a. Courts have refused to find that this directly creates this enforceable right

b. *nothing in the Vienna convention that is self executing 

i. This is why courts say 

(4) optional protocol 

a. accept jdx of court with respect to Vienna convention disputes, but nothing in the treaty that would be a self executing decision that would say the decision of the court is self executing law 

i. 47 other countries, court says no evidence that other countries would interpret the treaty in this way 

ii. So why if there was a decision that went against us in ICJ that we would immediately make it our domestic law, no other country does this 

iii. SO ICJ decision is not domestic law 

1. would have to be some other source of authority 

*so the decision of the ICJ is not binding domestic law on the US, federal and state courts are not bound by this as rule of decision 

So international law binding on federal government on international affairs 

*But power of federal government to make states do things are limited by the constitution 

Issue 2 - Issue – whether or not president has authority because it is foreign relations to say I assert this is what state courts MUST do, so they must do it (is the foreign relations power this broad) 

Could president do this on domestic relations – say state courts must have hearing on these cases – NO 

*So is there something different about these foreign relations cases- we have international court decision and I am going to make state courts follow this international law? 





Crazy that a president would say this 




Court Used Youngstown case/analysis 

Category 1 – President and congress working together





Category 2 – President and congress is silent 





Category 3 – President butting heads with congress 

*Court puts this in category 3, so easy to say President clearly doesn’t have this authority 

But one of the areas where court gives president a lot of leeway is foreign claims, President tried to argue this 

But all of those cases involved monetary claims between US citizens (individuals or entities) and foreign governments, from a war 

Here president has the power to settle claims and impose settlement 

Nothing in this case involved anything close to a decision like the above, this case was about legal rights 

