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I.  Family Law History


A.  States’ Role
- States regulated marriage.

- Public policy reasons the state should regulate marriage.



- Economic welfare of spouses and children.



- Order/Stability:  Helps us figure out who has rights and obligations.

- Maynard v. Hill (1888):  Legislature granted divorce without wife’s knowledge.  Marriage was dissolved when court/legislature grants divorce, so divorce was valid.

B.  Divorce
- Difficult to get a divorce.  Needed grounds.  No-fault divorce became widespread during 70s.

- Common Law Defenses to Divorce



- Condonation: If spouse forgave or condoned domestic violence, couldn’t file for divorce.



- Clean hands, i.e. no serious fault.



- Recrimination: if complaining party was guilty of an offense no divorce was granted.



- Cohabitation:  If parties continued to live together after bring action for divorce.



- Collusion



- Connivance

- Duberstein v. Duberstein (1987):  Both parties were violent toward each other.  Both forgave it so neither had grounds for a divorce.  Court had an interest in keeping couples together.
C.  Rights of Parents and Children
- Father had prima facie custody to children

- Parental duties included nurture (taking care of child), support, education and training.

- State ex rel. Herrick v. Richardson (1860):  10 yr old child was with maternal uncle, grandmother and aunt.  Fa entitled to custody over mo and anyone else since he was not unfit.

B.  Breach of Promise to Marry

- Breach of the promise to marry was a tort and could get damages.  Tort has been abolished but still comes up and courts are split.

-  Wightman v. Coats (1818):  Jilted women brought these suits and court held that it was a meritorious cause of action.
II. Marriage and Its Barriers
- Marriage is a societal relation as foundation of family and society.  Creates a status in society and relationship btwn persons.  Generally, we like to validate marriages.

A.  Age of Consent
- Society has age restrictions on ability to marry in order to protect young children, protect parental rights, make sure couple can support themselves and ensure stability.


- Under CL, age of consent was 12 for girls and 14 for boys.


- Statutory age of consent was usually higher.

- If under the age of consent under statute but not CL, marriage is voidable by court or voidable at election of party under age.

- Scott v. Lowell (1899):  13 year old married 32 year old and father wanted her back.  Statutory age of consent was 15 for girls, 18 for boys.  Court said that the marriage was NOT void, but voidable by at option of underage party before the age of consent or afterwards if the parties have  not voluntarily cohabited after reaching the age of consent.
- Once there’s a valid marriage, she is emancipated from parents and fa no longer has custody.

- Under Cal. Fam. Code §301, age of consent is 18.  If under 18, need written parental consent and court order to get married under §302.  Will be voidable by underage party unless they cohabitated freely after age of consent.

B.  Common Law Marriage

- CA doesn’t recognize CL marriage.  However if a CL marriage was created in another state that permits CL marriages., CA will recognize a valid CL marriage.


- Under Cal. Fam. §308, if marriage is valid where contracted, it will be valid in CA.

- 3 Requirements for CL Marriage:


1) Agreement of marriage



2) Cohabitation



3) Habit/Repute:  Did the couple hold themselves out as husband and wife?

- Agreement is usually the hardest one to prove, usually meeting 2 & 3 will lead to inference of an agreement.

- Travers & Reinhart (1907):   Sophie and James were in VA when supposedly married.  Moved to NJ, then to Maryland and then back to NJ.  Held themselves out to be H and W and had a child.  Court held that they had a valid common law marriage created in NJ.  VA and CL don’t recognize CL marriage and require a ceremony or solemnization.  They cohabited and held themselves out as H & W.  No proof of an agreement, but court infers it from their conduct.  Court wanted to find a CL marriage b/c they had a child and wanted to protect legitimacy of child, protect widows and preserve certain rights like SS, inheritance, etc.

C.  Polygamy


- Polygamy continues to be criminal and subsequent marriages are void from outset.


- Society continues to morally and through public policy disapprove of polygamy/bigamy.

- Reynolds v. U.S. (1878);  D was criminally prosecuted for polygamy.  His defense was the free exercise clause since Mormon church recognized it.  Statute that criminalized polygamy was held valid because state has the power to regulate marriage and it was also immoral.  You can belief what you want.


D.  Interracial Marriage

- Society cannot prohibit interracial marriage, but not statute encourages it so society only tolerates it.

- Loving v. VA (1967):  Statute made it criminal for whites to marry blacks.  Court held that the statute violated the Due Process Cl. b/c we have a fundamental right to marry and violated Equal Protection Cl. b/c there was no compelling state interest on the distinction btwn race.


E.  Prohibitions on Marriage
- If it is a complete prohibition on marriage, direct and substantial interference with right, then gov’t needs a compelling state interest and restriction must be narrowly tailored.
- If there is just an interference, indirect and not substantial, then gov’t only needs a rational basis for the restriction.

- Ex.  Ok to have people lose their SS benefits if they marry since not a complete prohibition and gov’t has a rational basis.

- Zablocki v. Redhail (1978):  Wisconsin statute prevented people that couldn’t pay child support from remarrying.  Redhail was unemployed so couldn’t pay and wanted to get married again.  Court held that the statute was unconstitutional b/c means was not narrowly tailored to gov’t interests of protecting welfare of children, since preventing him from remarrying didn’t help him pay the child support.

F.  Same Sex Marriages

- Prohibitions against persons marrying the same sex have been held to be valid.  Note statutes don’t make it criminal.

- Baker v. Nelson:  Minn. statute barred marriages btwn same sex persons.  Court held that the statute was constitutional since fundamental right is a right to marry opposite sex.  Court held that it was both traditional and contemporary that marriage is btwn a man and a woman.
- Lawrence v. Texas (2003):  Opens door to same sex marriage.  Texas statute made it a crime for 2 persons of the same sex to engage in certain intimate conduct.  Court held that the statute was unconstitutional. However, Court focused on right to privacy, which is not the same as state’s right to regulate marriage.  Not all personal relationships are entitled to formal recognition.  State should not interfere with private conduct absent injury to a person or abuse of an institution the law protects, i.e. marriage.

- Attitudes change over time.

- CA has a domestic partnership act, which will encompass the same rights are married people.  However, in recent elections 11 Midwest states have passed laws that say that marriage is btwn a man and a woman.

- Ca looks to birth certificate to establish whether someone is a man or woman.  But can possibly look at time of marriage, DNA/chromosomes or even self-perception.

- In Re Estate of Marshall Gardiner (2002):  W was a transsexual so both were men biologically.  There was a controversy about who was going to be heir since Marshall had a son.  Died only after being married for a short time.  Accd. to case, we establish sex based on birth certificate so marriage was not valid under statute.

G.  Consanguinity and Affinity

- Marriage btwn people that are descendants from a common ancestor should not marry.  Also, includes people related by affinity, though more relaxed to day.



- Consanguinity:  “Blood relationship”.




- 2 Types:





1) Lineal – Director ancestor.





2) Collateral- Same ancestor but not lineal.






Ex.  Uncle and Niece – prohibited in most states including CA.

- Affinity:  Connection by marriage
- Ex.  Brother-in-law and Sister-in-law were treated as if they are brother and sister even though they had no blood relationship, so could not marry.  More lenient now.


- Family members related through adoption can marry.

- Israel v. Allen (1978):  Brother and sister through adoption wanted to get married.  Related through law.  Court said that the statute was unconstitutional since there was no rational basis for preventing them from getting married.



- We have this prohibitions for health reasons, cultural taboos, yuck factor.

- In CA, 1st cousins can get married.

H.  Validity of Marriage


-  Validity of marriage is ascertain where marriage was made, unless contrary to public policy.


- Same in CA.  Cal. Fam. §308.



- CA courts try to validate marriages, especially where there is a long-term relationship.

- Xiong v. Xiong (2002):  Had a Hmong ceremony in Laos.  Then went to Thailand for 5 years, then moved to Illinois and then went to Penn.  Penn. recognizes CL marriage.  Had children there.  Court found that they had a CL marriage created in Penn. since thought they were married and had children.  Marriage not created in Laos since Laos doesn’t recognize Hmong ceremony.  Not in Thailand since didn’t do anything affirmative.
- Could be possibly considered putative spouse status, which is an equitable doctrine. Doesn’t create a marriage, but gets some rights that spouses have.
- If marriage is invalid, but the person had a good faith belief objective belief that they are married, will be treated legally as a spouse.
III. Annulment


A.  Introduction

- Divorce terminates the marriage, however once a marriage is annulled, there was never a marriage to being with.

- At CL, no rights after annulment so children were considered illegitimate, no opportunity for spousal support, etc.




- Legitimacy doesn’t depend on marriage anymore.

- Void marriages are void from the beginning.  No court proceeding is required but you can get a judgment of annulment.



 - Under §2200 & §2201, void marriages include: incestuous marriages, polygamous/bigamous. 

- Voidable marriages are marriages until it is voided.  Voidable marriages can be voided, annulled, or ratified and confirmed.
- Under §2210, voidable marriages include:  too young, unsound mind, fraud, force and physical incapacity.


- Note for void/voidable marriage, putative spouse doctrine could still apply so might still have rights.

B.  Fraud – Voidable

- Has to be a misrepresentation or concealment of a material fact going to essentials of marriage.  



- No annulment based on personal, traits, character, health or temper.
- Reynolds v. Reynolds (1862):  W as 30 and H was 17.  She failed to tell him that she was pregnant with another person’s child.  Misrepresentation was that she was chaste and a virtuous woman.  Simple misrepresentation is not enough, just being unchaste and immoral is not enough.  But being pregnant with someone else’s child is grounds for an annulment.

- Defrauded person has power to void, annul or ratify/confirm.  If he didn’t leave right away, might have been considered ratifying the marriage.
- Von Brack (1946):  H was Greek Orthodox and sought an annulment after 12 yrs of marriage on the basis that W promised to have a religious ceremony after civil services, but never had one.  No annulment since he waited 12 years even though he knew a month later, waited too long and ratified any basis for annulment if there had been fraud.

- Court used objective standard.  Would the misrepresentation have deceived a reasonably prudent person.

- Masters (1961):  W represented that she was pregnant to get H to marry her.  Annulment was granted since he would not have married her in the 1st place.  Also, he left as soon as he found out so it was clear that he didn’t ratify marriage.

- Court uses a subjective standard.  Would this party have entered into the marriage if they had known the truth.

- Trial court did not grant an annulment since both parties were equally at fault and misrepresentation was not material.

- In pari delicto:  equally at fault since entered into illicit relation before marriage.



- Not material:  Deception about whose child is essential, but not in this case.


- Older cases use a objective standard, while newer cases use a subjective standard.

C.  Duress - Voidable

- Need evidence of direct threat, can’t just have made a mistake.

- Rogers (1928):  H alleged that he only married W under duress b/c he was erroneously told the could get hanged for his offense (underage W), but couldn’t be hung for violating age of consent statute.  Only could get 5 years in prison.  Annulment was not granted b/c he just made a mistake.  Also, wanted to legitimize child out of the marriage.

D.  Incapacity – Voidable

- Incapacity to consummate goes to essentials of marriage.  However, annulment is granted based on who is asking for one. 
- Darrell (1974):  Annulment was granted when W was trying to get one after 2 years of treatment of H’s impotence.
- Gabriel (1948):  W wanted a separation.  H counterclaimed for annulment.  H couldn’t show that impotence was incurable.  Court did not grant the annulment.


E.  Age

- Minor who reaches age of majority has the right to annul or ratify marriage.

- Foley (1968):  Guardian ad litem brought action for annulment on behalf of minor, but when minor reached age of majority, minor validated marriage.

   
F.  Incestuous
- State will recognize marriages that are valid where created or not recognize those not valid where created, “unless invalid against public policy.  Conflicts principle.

- Singh (1990):  Clearly a void marriage since half-uncle, half-niece.  Married in Connecticut but didn’t know they were related at that time.   Annulled in 1984.  Then remarried in CA in 1988 and wanted to get their marriage made valid in Connecticut.  Seems like Connecticut law should recognize the CA law as valid since Ca statute doesn’t refer to half uncle and half nieces.  Conn. court didn’t apply CA law and said that it was incestuous and void as against public policy in Conn.  They loved each other but seemed like they were evading the law.
IV. Cohabitation

- No uniform doctrine re: unmarried cohabitants.

- Most of the rights and remedies are based on contract, but type of relationship does play some role for deciding whether cohabitants have rights or not.

A.  Common Law Doctrine


- Generally, cohabitants had no rights and couldn’t t contract b/c consideration based on illicit relations.

- Baker v. Couch (1924):  He was trying to get promissory notes back.  Court did not enforce their agreement b/c it was based on illegal consideration, i.e. prostitution.

B.  California


-  Marvin v. Marvin Holding: 

1)  Courts should enforce express contracts, oral or written, btwn non-marital partners except to extent that the contract is explicitly found on meretricious sexual services.

2)  In the absence of an express contract, courts should inquire into the conduct of the parties to determine if there is an implied contract in fact, agreement of partnership or joint venture, or tacit understanding between the parties.

3)  Equitable remedies may be employed such as quantum merit, constructive or resulting trusts when warranted by the facts.  
- The more it looks like a business relationship or a marital relationship (sharing property, children) the more likely you will succeed in your claim.

- Marvin v. Marvin (1976):  P alleges that they had an oral agreement.  Sharing property and she would serve as homemaker, companion and cook and in return, D promised to take care of her for life.   D tried to argue that their relationship was immoral and illicit so court shouldn’t hold up agreement.  She has a state of action, but she failed at trial b/c couldn’t prove existence of agreement.  Court gives her reasonable value of her services, sort of like spousal support.  

C.  Minnesota
- Minn. statutes require a written contract, oral and implied contracts are against public policy and courts are without jurisdiction for property of another individual.

- In Re Eriksen (1983):  P didn’t have a writing.  Title to home was in his name only.  Title controls in Minn.  Joint title could have been evidence of an agreement to share.  Court used unjust enrichment to give part of the property to her because she put money into the house, paid part of the mortgage, shared in costs and expenses of the home. She was actually claiming her rights to her own property, not the property of another individual.

D.  New York
- Rejects implied contracts, only expressed contracts are enforceable.  Oral agreements are hard to prove.  Possibility of equitable relief.  Could have a contract implied in law as unjust enrichment.


- Implied in fact contract:  Inferred from their conduct.



- Implied in law contract:  Fairness

- Soderholm v. Kosty (1998):  P tried to get reimbursement for various living expenses while cohabiting with D such as rent, car payments, insurance, etc.  Court did not find any contract but did force her to pay back the rent his paid on her behalf since her name was on the lease.  Didn’t recover anything else.

E.  New Jersey

- Under Kozlowski, promise to support for life is K that can be oral or implied.



Factors:




Marital-type relationship




Long-term relationship




Support for children




Entirely dependent




Other types of services, such as housekeeping, cleaning and other domestic services.




Business-type of services (entertaining clients).

- Should live together in NJ.

- In Re Estate of Roccamonte (1999):  Guy was very wealthy.  Long-term relationship of 25 yrs.  Lived as if they were H and W, but he was still married the entire time.  Supported her daughter.  When he died, she got apartment, a CD, insurance proceeds, jewelry and last paycheck.  But she sued for support for life.  Estate tried to argue that she was just a long-term mistress.  Wasn’t completely dependent, but court said this was ok.  Court ends up getting a lump sum payment since thinks it’s like a marital relationship.

F.  Texas

- Texas statute bars all unwritten palimonial agreements.

- Zaremba v. Cliburn (1997):  Same-sex relationship.  30 year relationship, 17 yrs living together.  Zaremba alleges that he either orally or impliedly agreed to provide services in exchange for share in Cliburn’s income.  Court says no since no writing.  Should have made a written agreement after statute was enacted.


G.  Federal Statutes

- Statutes ordinarily do not include putative spouses or cohabitants.
- Powell v. Rogers (1974):  Court held that appellant could not be considered as the “surviving wife” or widow under the Longshoreman’s and Harbor Workers Compensation Act b/c the couple never formally married even though und they lived together as husband and wife for many years.  Can’t be a putative spouse b/c she knew they weren’t married.  
- Federal court did not recognize common law marriage since marriage is traditionally regulated by states.
V. Establishing Alimony


A.  Introduction


- 4 Basis:


1)  Rehabilitation – Help economically dependent spouse become economically dependent.



2)  Need – Equalize disparities of property distribution and earning capacity.



3)  Fault – Punish spouse who is at fault.



4) Compensation – Newer idea, compensate for loss opportunities.


- Different types of alimony



1) Permanent



2) Limited duration

3) Rehabilitative – Only for a reasonable time to allow supported spouse to become self-supporting.


4) Reimbursement – For a specific expenditure by 1 spouse for the other.



Ex.  If 1 spouse puts the other through school.
-  Stipulation is an agreement entered into the parties.  Court will usually accept it as long as both parties were represented by counsel and acted voluntarily.  Will be incorporated into divorce decree.
B.  California


- Cal. Fam. §720:  H and W have obligations of mutual respect, fidelity, and support during marriage.


- Cal. Fam. §4300:  A person shall support the person’s spouse.


- Court has discretion in both duration and amount of alimony under §4320.  No right to spousal support.


- Based on need and ability to pay.

- Goal is that supposed spouse will be self-supporting within a reasonable time, except for marriage of long duration, reasonable time is ½ length of marriage, but doesn’t limit court’s discretion.

- Cal. Fam. §4336:  Marriage of long duration is 10 yrs from date of marriage to separation, court has discretion.
( short marriages have goal of rehabilitation, while longer marriages have ideas of compensation.



- Statute doesn’t say anything about amount.

C.  Doctrine of Necessaries

- At CL, husband had a duty to provide for the necessary expenses of his wife.  Wife was supposed to provide householder services, rearing of children, consortium.



- Protected interests of creditors since H would be forced to pay for her expenses.

- Common necessaries are those things that are essential to life, such as food, shelter, clothing and probably medical care.  General necessaries are those things essential to your station in life.

- North Carolina Baptist Hospitals, Inc. v. Harris (1987):  H needed medical attention and wife signed on his behalf.  Bill never got paid and hospital sues her.  Court held that the doctrine of necessaries violated the equal protection cl.  W has the duty to support her husband as well.

E.  Role of Fidelity

- At CL, wife’s adultery prevented her from receiving financial support even though she was separated from the husband b/c marriage is based on fidelity and support is based on the marriage.

- Devine v. Devine (1918):  H and W had a separation agreement which required him to pay $15. H stopped paying after she committed adultery.  Court implied a condition in the agreement that W was suppose to stay chaste during the marriage so she couldn’t recover.



- She lost all rights since she committed adultery.
F.  Constitutional Issues

- Alimony is not limited to payment by the husband, but might be required by either spouse.
- Orr v. Orr (1979):  Alabama’s alimony statute provided that husbands, but not wives, may be required to pay alimony upon divorce.  Court held that the statute was unconstitutional under the Equal Protection Cl.  Didn’t meet intermediate scrutiny test.  Helping needy spouses and compensating women for past discrimination were important gov’t interests, but not substantially related since sex is not a proxy for need.  

G.  Length of Alimony

- At discretion of the court.


- For temporary award to be extended, supported spouse will have to prove that they need an extension.



- Better for supporting spouse.

- For a permanent award to be altered, supporting spouse will have to prove that alimony should be change.  Better for supported spouse.

- Cashman v. Cashman (1977):  28 yrs marriage, 9 surviving children, 57 yrs old when proposed alimony was supposed to be terminated.  Court said it was an abuse of discretion to deny her permanent alimony based on health, need, age, etc.

- Otis v. Otis (1980):  25 yr marriage, 1 child, 45 yrs old when alimony was gong to end.  In good health.  Got 226K in property.  Trial court awarded 2K per month from 1978-1980 and then 1K per month from 1981-1982, then no more.  Limited duration alimony, step-down and rehabilitative.  She should be able to become self-sufficient.  Court upheld award.
- Minn. standard:  2 basis – 1) doesn’t have enough property to take care of her reasonable needs AND if she if she is unable to support herself through appropriate employment OR custodian of a child.

- Cox v. Cox (2000):  22 yrs marriage, 1 child, W worked.  W went to college, and then to law school incurring 100K in debt.  Did a clerkship making 33K, but couldn’t pass the bar.  H had a net income of $830 surplus per week.  Judge ordered limited duration alimony in the amount of $200/week for 5 years to enable her to establish herself as an attorney.  Rehabilitative alimony.  Court said limited duration alimony was inappropriate.
- NJ prefers permanent alimony.  Only time, permanent alimony is not given is if it is a relatively short marriage.  Alimony is compensatory, i.e. for homemaker spouse who allows other spouse to enhance earning capacity while losing their own ability to earn.

- Christians v. Christians (2001):  6 yr marriage, W contributed in terms of child care and assets.  Both were young and in good health.  Court awards $300/month until either parties dies or remarries.  Court seems to be punishing him for misconduct.  Granted divorce on grounds of extreme cruelty.

- Also, note that independent torts are actionable as long as didn’t lead to divorce and court allowed W to recover punitive damages for intentional infliction of emotional distress.

H.  Jurisdiction

-  If there is no spousal support, court will have no jurisdiction later.

-  Some courts will award $1 in spousal support to allow court to have continuing jdx.

- If only has limited duration, supporting spouse has to go in and try to modify before the end of the period, or court will lose jdx.

- If court orders permanent spousal support, jdx might will terminate automatically upon remarriage or death of the support spouse.


- Under Cal. Fam. §4336, jurisdiction is indefinite for marriage of long duration.
VI.  Modifying Alimony

A.  Introduction
- Court has continuing jurisdiction over alimony and can make changes under its discretion.

- Court has to divest itself of jdx, parties can’t do it themselves.


- Generally, spousal support is only modified or terminated if there is a change in circumstances.


- Change of circumstances must be unforeseen at time of original divorce decree.

- Major philosophy:  Once there is a valid agreement, we will enforce the agreement unless it is “unconscionable.”

B.  Common Law


- Husband’s duty of support continues as long as marriage continues.



- Divorce from “bed and board” – similar to legal separation since not an absolute divorce.


- Divorce at common law was based on fault, so support was also based on justice.

- Cole v. Cole (1892):  Divorce was granted b/c of willful misconduct of husband.  H wanted to take away support b/c she was living an adulterous and unchaste life.  In those days, women were expected to be chaste and virtuous.  He had unclean hands.  He hasn’t even been paying.  No modification.

- Equity and good conscience required that H can’t profit by his own wrong, so W should get restitution.



1)  Should get her own property back or suitable sum in lieu of.



2)  Division of property due to joint effort and savings.

3)  Support and sustenance, continues until she remarries or acquires other means of support. (At that time, alimony could be altered and reopened).

C.  Modification


-  Look at changed need and ability to pay.

- Stickney v. Stickney (1999):  25 yr marriage, 2 children, W supported him through med school.  W took care of children, finances, and social life.  H had financial problems b/c of his back.  Court has awarded permanent alimony of $1800/week, which was decreased to $1200/week through agreement.  W had been out of the workforce for 20 yrs, had not skills to support herself at high standard of living during marriage.  Trial court then decreased it to $0 because she no longer had need since she was being helped by H’s bro and she didn’t try to become self-sufficient.  No longer permanent.  Court said that this was an abuse of discretion.  No requirement that she had to become self-sufficient.  Alimony was supposed to be compensatory.
- Karon v. Karon (1989):  29 yr marriage.  Stipulation said W would get $1200/month for 6yrs, then $600/month for 4 yrs.  Stipulation also said that each party waived and is forever barred from receiving spousal support and court was divested from having jdx.  (Parties can’t divest by themselves).  W then brought suit to modify.  Court upheld the agreement b/c W has to be obligated by K.  No fraud or misrepresentation and W was represented by counsel.
-  Wessels v. Wessels (1995):  Accd. to stipulation, W had rehabilitative alimony of 3,100 for 60 months and 700 per month (up to 2 year max) if she attended school and made every reasonable effort to become self-sufficient.  She brought suit day before it was supposed to end.  Court would have lost jdx.  Reopening a judgment is different from modifying an existing judgment. Court modified agreement for H to pay 3,100/month for life or until otherwise order by court (Court wanted to keep jdx).   She was to make good effort in trying to do so, but she was diagnosed with psychiatric problems after the decree was made.  Dr. said that she couldn’t hold a job.  Court specifically said this was an unusual fact pattern.

D.  Termination

- Once someone remarries, the new spouse has obligation of support which automatically terminates the 1st spouse’s obligation of support.

- Cohabitation by itself is not enough to modify or change spousal support.  However, if there is evidence that financial needs have actually changed, then court might be able to modify support.

- Cal. Fam. §4323:  Cohabitation w/ opposite sex creates a rebuttable presumption of decreased need for support.  Court can modify or terminate spousal support upon determination that circumstances have changed.


- CA presumes that when 2 people are living together, decreases need.

- Cermak v. Cermak (1997):  W started to cohabit with someone and H wanted to reduce or terminate spousal support.  Lover has no legal obligations and morality is not a reason to cut off spousal support.  No evidence that her actual need has decreased.  Also change of circumstances must be unforeseen at time of decree, which this wasn’t b/c they talked about a cohabitation cl. in the agreement.  
VII.  Paternity


A.  Introduction

- Parent-child relationship is a status relationship.  Also, gives certain rights, such as custody/visitation, decision-making authority, duty of financial support, inheritance, etc.


- Terms
Natural Father – In CA, means someone declared by court.  Other times it is used to refer to biological father.

Presumed Father – Someone who falls within categories, i.e. has presumption on their side, but hasn’t been declared yet.

Putative father (alleged) – Person who just comes out and says they are the father.  No presumption and no declaration.

- Generally, if the parents of a child are married to each other when a child is born, the husband is presumed to be the legal father.
- If there are 2 presumptions that are conflicting, then we look at considerations of policy and logic. (Cal. Fam. §7612).  Court looks at a case-by-case basis.  What is the best interests of the child?



- If there is no family unit to be preserved, choose who will be the best father.



- If there is a family unit to be preserved, it will usually be protected.

B.  Legitimacy


- Traditional definition of legitimacy:  Parents were married at time of conception or before birth.

- Today:  marriage is not necessarily a prereq to legitimacy, but society still looks down on unwed father.  Also, more pressure for father to be involved.

- Lalli v. Lalli (1978):  Illegitimate child wanted to inherit from fa.  Had evidence that he was their fa.  But in NY, can only inherit if court has made an order of filiation declaring paternity in a proceeding initiated during pregnancy of mo or within 2 yrs.  Excluded from estate and statute is upheld under mid-level scrutiny.  State had interests in orderly settling of estates, dependability of titles, preventing fraud and encouraging legitimate family relationship.  State was substantially related.

- Child born out of wedlock, still had right to be support by father.

- In Re Parentage of Calcaterra (2002):  Child brought a suit for DNA testing when she was 34 years old, not seeking any support but wants to know medical history.  Fa alleges a privacy interest.  Court orders DNA testing b/c the child and state have interests that outweigh Fa’s privacy interest.  Child has a constitutionally protected interest in an accurate determination of paternity.  Uniform Parentage Act requires that testing goes forward since it allows a child, mo or alleged fa, state or any interested party to bring an action for paternity.
C.  Establishing Paternity
- Like to protect family unit.   Want to protect children.

- Biology is not enough, but bio fa with a substantial relationship with child will have some constitutional rights.

- Michael H. v. Gerald D. (1989):  Michael was bio fa, but Gerald was married to Mo at time child was conceived, so Gerald is the presumed father.  H or W can rebut presumption, not bio fa, through blood test within 2 yrs under statute at that time.  Michael argued that he had a fundamental right to be considered father, but Court said that it was not “deeply rooted” in tradition of society.  

- In Re Marriage of Phillips (2002):  2 children were born during marriage, but neither belong to H.  H had a written acknowledgment of paternity.  No other biological fa.  Acknowledge them as his even if he knew, so presumptively will be father.

- In Re N.D.B. (2001):  Have 2 fathers both are presumed since married to one when child was conceived and married to another when child was born.  Neither wanted to be father.  Bio fa ended up being on the hook for support.  Court wanted to protect child from illegitimacy and wanted to give child support.
- Wisto v. Overby (2001):  Willing bio fa asserted paternity, but family unit was preventing bio fa from asserting paternity.  He was just the putative fa.  Court said that he had standing.

D.  California


- Cal. Fam. §7540, husband = father.

- Cal. Fam. §7611(a):  Parents are married at time of birth or child was born 300 days after marriage was terminated.  (d)  He receives the child into his home and openly holds out the child as his natural child.
VIII. Establishing Child Support

· Children have a right to child support.  Both mo and fa have a equal responsibility to support their children.  Applies to children out of wedlock and nonmarital children.

· Controlled by federal legislation.  Each state must develop presumptive child support guidelines.  Judges have a lot more discretion in area of spousal support.

A.  Historical Background

· Elizabethan England:  Everyone took care of each other, parents, children, grandparents, etc.

· Poor laws – family responsibility for other in the family who couldn’t support themselves.

· American common law:  Fa had duty to care for child, could be extended to adulthood where child was unable to take care of himself.  Later extended to mo, so both fa and mo had duty of support.

· Haxton v. Haxton (1985):  Fa appealed judgment that required him to pay $225/month for support of mentally handicapped who was over the age of majority and not attending school.  Court said duty of parental support extended past majority since son was handicapped.

· Generally, in most states child support ends at majority.  Extending it beyond age of majority depends on whether there is a statute that mandates it or supporting case law.

B.  Percentage of Income Model

· Requires obligor, without shared physical custody of minor child, to pay a percentage of net income based on legislatively fixed formulas.

· Zabloski v. Hall (1988):  1 night stand btwn welfare mother and rock star resulting in child.  Statute limited child support to $1000 where obligor’s monthly income is $4000 and above.  Court said that this was proper b/c child support is not supposed to upgrade’s mo’s standard of living.  Child support is for child and $1000 is enough.  Parent making a lot of money can voluntarily give more.
· Usually, court will grant amt. under guidelines unless there is a deviation.

C.  Income Shares Model (California)
· Policy of income shares model is to enable the child to live as if the family unit were intact, i.e. to maintain child’s standard of living as if parents were together.
· Under Cal. Fam. §3901, duty of support lasts until majority but can extend until 19 or completes high school.
· Cal. Fam. §4055:  Look at combined income of mo and fa and # of children.  There are different support levels at different income levels.  Once we calculated the presumptive amount, then we allocate it based on shares of the parents.  
· Voishan v. Palmer (1992):  Long time marriage, had 2 daughters but at this time only 1 was still a minor.  John earned 145,000/yr.  Margaret’s annual income is $30,000.  Look at income of both and combine them.  Combined adjusted actual income is $175,000.  Court then figures out reasonable expenses of a child this age, which in this case was $1873/month.  Determine ratio of 83 to 17.  Therefore, 83% of $1873 was $1550.  He argued that the $10k in guidelines should be max, which would result in $1040 in support.  Court said no b/c had discretion to go above guidelines to give child same standard of living.

D.  Joint Custody

· Method to calculate support:
1)  Compute support a fa would pay to mo for children in her custody



2)  Then compute mother’s child support obligation if he had custody



3)  Subtract the 2 amounts

4)  Enter a judgment requiring that parent who owes the greater amount of child support to pay other parent the difference.

· Sanjari v. Sanjari (2001):  Parents agreed to joint legal and physical custody.  Fa was order to pay child support in graduated amounts of $175 and $215/week.  Court held this award was improper b/c treated mo as custodial parent and fa as noncustodial parent.

F.  Support & Control

· At CL, duty of a parent to support child was conditioned upon a parent receiving love, affection and assistance from child.
· Today, duty of support is absolute.  However in Oeler v. Oeler, court held that child has to live with parent unless there is a justifiable reasons for living apart.  Parents have authority over child.
· Oeler v. Oeler (1991): Child is 17, Mo wants to move away but child wanted to stay and rent an apartment.  Didn’t want to live with fa even though he offered b/c minor said she didn’t get along with stepmo.  Child needs justifiable reason.  Her best interest was not served by her living alone, so fa didn’t have to pay for her apartment.
E.  Others



1.  Equitable Estoppel

· Equitable estoppel most common use is to prevent someone who is trying to get out of spousal support and trying to deny the marriage is valid.

· Elements:

1)  Representation (Has to be a clear representation).
2)  Reliance on representation by natural parent or child.
3)  Detriment to natural parent or child as a result of the reliance.


2.  Stepparents

· Generally, stepparents have no obligation to support a child after separation.

· Public Policy:  Court doesn’t want to discourage stepparent from supporting a child for fear of having to support the child forever.

· Ulrich v. Cornell (1992):  Jesse had no legal fa.  Stepfa had intention of adopting but never went through.  Stepfa had originally gotten custody of all 3 children.  Mo had to pay child support to Stepfa.  Then Jesse moved back with mo and mo wanted stepfa to pay support.  Court said no.  Also, court didn’t think that equitable estoppel applied.  Thinking about public policy.


3.  Grandparents

· Grandparents have no obligation to grandchild.

· A.N. v. S.M. (2000):  Parents were minors.  Mo’s mother wanted Fa’s father to pay child support.  Fa’s family didn’t want the child.  However, minor’s fa has obligation to support his child.  Grandfa kept his son from working, so he should make up the difference.
· Court imputed income, i.e. figure out what fa could have been making if he had a job and grandfa would make up difference.
IX. Modifying/Enforcing Child Support

A.  Modifying Child Support
· Requires changed circumstances.

· 3 Possible Tests:

1)  Good Faith Test:  Actual earnings as long as parent acted in good faith, and not primarily to avoid supposed obligation.  Respects parent’s choice above child.
2)  Strict Test:  Earning capacity and disregard income reduction by voluntarily conduct, imputes income.

3)  Balancing Test:  Actual income or earning capacity depending on various factors.


-  Factors:  Financial impact of child and reasonableness of decision.

· In Re Little (1999):  Air Force lieutenant voluntarily quit job to go to law school.  Petitioned court to reduce child support as a change circumstance. Court did reduce child support but b/c mo could pay more, not because fa had a changed circumstance under balancing test.  Court thinks he should be able to make payments with financial aid and part-time work.
· Hasty v. Hasty (1992):  10 yrs after divorce, which had $150/month child support, expenses of child had gone up.  Mo argued changed circumstances, i.e. increased need and fa argued that his other 2 children should be calculated in guidelines.  Court said no, only use guidelines for 1 child, but court has discretion to take into consideration deviations from guidelines if there are justifiable reasons.  One justifiable reason might be other children.  

B.  California

· Cal. Fam. §4070-4071:  Court may allow hardship deductions due to justifiable expenses.

· One of the expenses is support of other children.
C.  Subject Matter Jurisdiction (Cal & New Mexico)
· When parents move and they have an out of state support order, need to register the order so support can be enforced.

· Issuing state has continuing exclusive jurisdiction over child-support order:
1)  If state remains residence of obligor or individual obligee or child OR

2)  Until all parties who are individuals filed written consent to have another court had jdx.

· Residence means domicile, which is a person’s permanent home or intention of returning.
· In Re Marriage of Amezquita v. Archuleta (Cal., 2002):  Family started of in New Mexico, where the court order originated.  Mo moved to CA with children.  Fa was in CA in Air Force, but there was objective evidence that New Mexico was his domicile, voted there, paid taxes there, had New Mexico drivers’ license, etc.  So CA doesn’t have jdx to modify it, but will enforce it.
· Cal. Fam. §4910:  Allows her to initiate modification here and court would request tribunal of another state to look at it.
D.  Enforcement

· Mechanisms of enforcement:
· Publishing names and photographs
· Suspending driver’s license
· Seizing car
· Garnishing wages
· Jail properly isn’t rational since can’t pay for sure.  Case law says it’s ok.
X. Disputes re Children:  Kramer v. Kramer

· Court decided to give her the child, he was only 7 years old.  Even though tender years presumption is no longer the law, many judges still agree with this.
· Father’s roles have changed.
XI. Determining Child Custody


A.  Background
· In 1800s, father was first in terms of preference for custody.  Presumed for real interest of child that child should be in custody of father against all other relatives, unless fa is unfit or abandoned child.
· Hibbette v. Baines (1900):  When mo died, fa left child with aunts and grandmother.  10 yrs later fa wants children back.  Court gives custody to fa.  Children were going to be split up btwn aunts since grandmother had died.  Fa had remarried and wife was childless.  Also, fa didn’t abandon children, sent money and kept contact.
B.  Cal. Custody Principles

· Standard:  Best interest of the child.
· Health, safety, and welfare of children is the court’s primary concern. (§3020(a)).

· Rejected tender year’s presumption, i.e. not based on sex. (§3040(a)(1)).

· There is a presumption in CA that joint custody is in the best interest of a minor child were parents agree to joint custody.  (§3080).

· If there is no agreement, there’s no preference but the court and family have discretion to choose a parent plan that is in best interest of child. (§3080).
· Custody to both parents, or to one parent is preferred to other relatives or caregivers.

· Joint physical custody – Physically split time btwn parents 50/50.  Not really good for stability.
· Sole physical custody – Child resides with and under supervision of 1 parent, subject to visitation.

· Legal custody – Parent or both parents shall have right to make decisions relating to health, education and welfare of child. (§3004-joint, §3006 – sole).

· Court does take into consideration what child thinks, but not necessarily determinative.

· Court will first ask parent if they can work out a situation before the court orders one.

C.  Constitutional Issues
· Court can’t just based custody on race.

· Palmore v. Sidoti (1984):  Trial court modified custody arrangement from mo to fa b/c mo had married a black man.  Court uses strict scrutiny.  Protection of minor children is a compelling governmental interest.  But race can’t be a factor in determining best interests.
D.  Tender Years’ Presumption
· Legal presumption that child of tender age should to go mother.  No longer the law, but judges still take it into consideration.
· McMillen v. McMillen (1992):  Court found that both mo and fa were equably suitable.  Child, who was 11, wanted to live with fa.  This tipped evidentiary scale to fa.
E.  Primary Caretaker Presumption
· When both parents seek custody of child too young to express preference, custody should be awarded to primary caretaker absent a showing that parent is unfit.
· Gender neutral and look at stability and continuity of child’s relationship.

· In CA, this is NOT the law.  Just one of the factors.

· Pikula v. Pikula (Minn. 1985):  Trial court gave custody to fa since he had an extended family.  Mo was living in a battered women’s shelter and was going to live with sister, who did marijuana and biker friends.  Fa was abusive and had an alcohol problem.  Court remanded to make a determination which parent was the primary caretaker.
F.  Joint Legal Custody

· Court can have discretion in awarding joint legal custody.  No one factor will control.
· Factors include:  Presumptions, cooperation, domestic violence, moral/judgments

· Ysla v. Lopez (D.C., 1966):  Mo was trying to argue that they couldn’t share joint custody b/c couldn’t agree.  Mo had physical custody.  Court said that it was ok that trial court gave joint legal custody since trial court had discretion.
G.  Standard of Review

· Abuse of discretion.  A determination of primary residential custody will be upheld by appellate court “unless the judicial action is arbitrary, fanciful, or unreasonable.”

· Ford v. Ford (Fl., 1997):  Trial court gave sole physical custody to fa despite history of domestic violence to mother.  Mo was manipulating visitation and resist giving child to fa.  Court said there was no substantial evidence to support giving fa custody.
· Courts shouldn’t use an approval of mother test.
· Rowe v. Franklin (OH, 1995):  Child was born 7 months after marriage.  She left with the child to Kentucky, went to law school, part-time flyer and pregnant by a man who was married and separated. Not a relocation case b/c there wasn’t any custody order yet.  De facto relocation, no legal determination of who had custody.  Still original determination of who has custody.  Trial court gave custody to fa.  However appellate court held that the trial court put too much emphasis on the mother and her priorities and not enough in child’s best interests.
XII. Modifying Custody

· Standard is “changed circumstance” that demonstrates a need for change for child’s best interests.

· Continuity and stability are important.
· Lizzio v. Jackson (NY, 1996):  Agreed on joint legal custody with physical custody to parent in 1988.  Ex-husband asked that custody of both children be transferred to him because mother was exposing their asthmatic son to secondhand smoke.  Trial court granted father’s petition.  Appellate court held that this factor alone did not warrant a change in physical custody.  But did have to respect allergists orders.

A.  Removal/Relocation/Moveaway Cases

· Majority rule:  Presumption is that custodial parent can leave with child, unless the other parent can show that it isn’t in the best interest of the child.
· Hard to change custody once presumption is in place.
· Maintain stability and continuity.
· Puts decision-making power in hands of person that can best make decision, i.e. custodial  
          parent.
· Auge v. Auge (Minn., 1983):  Custodial parent wanted to live 6 months out of the year in  Hawaii.  Court overturned trial court’s order that gave custody to noncustodial parent.

B.  California
· Cal. §7501:  Custodial parent has right to change residence of child, subject to power of court to restrain removal that would prejudice rights or welfare of the child. Reaffirms Burgess.
· Burgess Test:

1) Whether custodial parent has sound, good faith reasons for the move.

2) If so, whether the noncustodial parent can show that as a result of the move, the child will suffer detriment rendering it essential or expedient for the welfare of the child that there has be a change of custody.

3)  The showing of changed circumstances require must consist of more than the fact of the proposed change.


( Favors custodial parent as soon as shows good faith reasons for move.
· Lamusga (Cal. Sup. Ct. 2004):  Seems to change Burgess, by finding that detriment means detriment to child’s relationship with noncustodial parent, when considered in light of all the factors may warrant denying a request to change child’s residence or change of custody.  Essential or expedient means best interest of child.  

· Among the factors that the court ordinarily should consider when deciding to modify a custody order in light of the custodial parent’s proposal to change the residence of the child are the following:



Children’s interest in stability and continuity in the custodial arrangement;



Distance of the move;



Age of the children;



Children’s relationship with both parents;

Relationship btwn parents including, but not limited to their ability to communicate and cooperate effectively and their willingness to put the interests of the children above their individual interests;



Wishes of the children if they are mature enough for such an inquiry to be appropriate;



Reasons for the proposed move; AND



Extent to which the parents currently are sharing custody.



(  Now trial court seems to have more discretion, since balances factors.
· Reasons for the move:  new husband that moved to Ohio, financially better for her, relationship with sister and stepfather.  “Underneath” reason is that mo doesn’t want to deal with father on a day-to-day basis.  Court can look at what might be underneath those reasons. (p. 12)

C.  Other States

· Lazarevic v. Fogelquist (NY, 1997):  Custodial parent wanted to move to Saudi Arabia.  Look at best interests of the child.  Promoted continuity and stability.  She was moving to the Aramco compound in Dharhran with her new family.  Step-father had a good job there and she could stay home with the kids.  Financially better, environment was better.  Effect of change of custody.  Would lose relationship with siblings.  Fa had a relationship with son, but Fa didn’t have a regular job.  Had a good relationship with step-father.  Primary caretaker was the mother – would change stability and continuity.  There’s definitely a harm to noncustodial’s parent relationship when a custodial parent wants to move overseas.  How are we going to enable a continuing relationship with both parents? Email and fax Court imposed a bond to ensure that she will meet conditions of visitation since no longer under jdx when she moves.  Visitation would be 10 weeks a year at mother’s expense.  Court allowed move.  Went through list of factors.  Rely on increased visitation as a substitute for not changing custody.
· In Re McNamara:  Parents had joint custody.  Court modified it to sole custody of father. When changing from joint to sole, mo argued that shouldn’t use best interest of child but use endangerment standard, i.e. only change custody if show harm to child.  Court rejected the endangerment standard.  Use best interest of the child.  Only time use endangerment would be if you are changing sole one parent to sole of the other parent.
· Difference btwn physical and legal custody.  Change in legal custody is best interest of the child – sharing of decision making of the child so has much less effect on child.  Standard is higher for change in physical custody since affects child more.
XIII. Visitation

· Policy:  Continuing relationship btwn both parents.
· Standard:  Actual harm.

A.  Parents

· Noncustodial parent has to act consistently with custodial parent.

· Being inconsistent means showing harm, imposing other views, i.e. religion.
· Wood v. Dehan (Wis., 1997):  Parents have different religions.  Fa is custodial parent who is Mormon, while mo is Catholic.  Mo took the kids to Catholic services 3 times a year.  As custodial parent, fa has right to choose religion and mo can’t interfere.  Court said that mo was NOT acting inconsistently with fa.
B.  Restrictions

· Petitioner must show actual harm to children.

· Boswell v. Boswell (Maryland, 1997):  Trial court restricted fa’s visitation with son, age 8, and  

daughter, age 5, because of his sexual orientation.  Appellate court reverse because trial court did not make any findings that the children were actually harmed.  Can’t have a blanket prohibition.

· There used to be a presumption that children exposed to adulterous partners of their parents were harmed by such exposure.  We’re more open now. 
C.  Grandparents

· Parents have a fundamental right to the care, custody and control of their children.

· Statues have to give special weight to the rights of parents.

· There is a presumption that fit parents act in the best interests of their children.
· Troxel v. Granville (2000):  Paternal grandparents filed a petition for visitation under a Washington statute that allowed 3rd parties to petition the court for visitation rights and authorize the court to grant such visitation rights whenever the visitation may serve the best interest of the child.  Court held that the statute was unconstitutional because it violated a parent’s fundamental right to care, custody, and control of their children.  Statute was too broad.  Mo was not unfit, so she was entitled to the presumption that fit parents acts in their children’s best interests.  And Mo didn’t deny visitation entirely.
· Beagle v. Beagle (Sup. Ct. of FL, 1996):  A state may not constitutionally impose grandparental visitation upon an intact family after at least 1 parent has objected to such a visitation without first demonstrating harm to the child.
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