Family Law

Overview


I. Cohabitation

A. CA (Marvin): 

1. express (oral or written)

2. implied (from conduct)

B. K cant be based on sex

C. Equitable remedies:
1. Quantum Meruit (measured by reasonable value of services and benefit to the D)

2. (Constructive Trust)

D. NY (Poskin):
1. Express & 

2. In writing

E. Applies to same-sex (Wharton v. Dillingham)

II. Marriage

A. Requirements:

1. License (apply & certificate)

2. Ceremony

3. Witnesses

4. Opposite sex

5. Recorded

But failure to record does not invalidate (§306)

B. Qualifications for the license:
1. Unmarried

2. If divorced w/in 2 years, must bring divorce decree

3. Capacity: 18 or parental consent or court order

C. Recording Requirement
Failure to record does not invalidate.  May be estopped.

1. Estoppel (applies to divorce and to prove second marriage is valid)

a. Classical estoppel

(1) misleading words or

(2) conduct or silence by party whom estoppel is asserted (i.e., acted married even though knew still married)

b. Restatement Estoppel (equitable): precluded when inequitable 
Factors:

(1) reliance on divorce decree

(2) inconsistent conduct by attacking party and

(3) effect on invalidity on others (third parties – ex., if I say that my 1st marriage is still valid, how will that effect my ex-husband’s new wife)

D. Necessaries
Based on standard of living

1. Medical

2. Shelter

3. Food

4. Clothing

5. Fuel

III. CL Marriage

A. Establishing CL marriage

1. Agreement

When Dead: if prove 2 and 3, agreement lessened

2. Cohabitation

Do not have to have sex (privacy issue)

3. Repute (holding yourself out)

B. Standard (Clear and convincing evid)

IV. States Constitutional Right to Regulate Marriage

A. Marriage is a fundamental right

B. Strict Scrutiny analysis:
Can be infringed only if:

1. compelling state interest

2. expressed in a narrowly tailored statute

Except: when only indirect interference, reasonable regulation is allowed (Rational basis test).  Ex., (1) marriage penalty, and (2) 1st cousins cant marry in NV)

V. Validity of Marriage/Conflicts

A. Rule (CA): Valid where contracted ( valid here

B. Rational: expectation of marriage

C. Court will stretch to find valid marriage (Penn case: onlly drove through Penn)

D. 3 ways to determine whether valid marriage:
1. Validity Principle:
2. Restatement (§283): determine validity base don law of state with the most significant relationship to the spouses marriage.

3. CA: Uniformity principle (want to conform to other jurisdictions)

Reasons: uniformity. 

VI. Void Marriages

A. Voidable marriages:

1. Consanguinity (related by blood)

2. Bigamy/Polygamy

3. Same sex marriages

B. Bigamy:
1. Presumption: second or subsequent marriage valid

a. Rebut: show absence of divorce certificate by 
(1) clear and convincing evid

(2) Estoppel

(3) Restatement Estoppel

b. Burden of Proof to rebut: person challenging

C. Consanguinity (Incest):
1. CA: can marry 1st cousins

2. Jews can marry 1st cousins (in certain cases) 

As long as doesn’t go against positive (statute) or natural law (repugnancy, etc.). (In re May’s estate). 

3. Two forms of incest:

a. lineal 

b. collateral

D. Same sex:
1. 2 goals: 

a. recognized by society

b. ****benefits of marriage (achieved in CA and Vermont)

2. CA: Domestic partnership Act (Requirements)

a. Requirements:
1. Must live together (not required for hetero marriage)

2. Monogamy 
3. Responsibility to support
4. No incest
5. Consent: 18 yrs. or older
b. Rules:
1. fill out paper and get notarized

2. Termination: separation & notice of termination (signature & notary)

3. Subsequent domestic partnership: must wait 6 months after the date of notice of termination.
c. Benefits:
1. hospital visitation rights

2. state employees benefits (not required by private employers)

3. No property rights

4. Will not effect social security benefits (better than marriage)

3. Vermont (civil union):

a. statutory argument

b. constitutional argument

VII. Annulment/voidable marriage

A. CA:
1. fraud to re essential element of M K

a. Knowledge: if knew or should have known, would you have still married them?

b. If not essential part of M: True intention test: had you known intent, would have still married them.

Ex., criminal record or said didn’t want kids and change mind

2. No property rights if annulled (b/c never existed)

VIII. Premarital Agreements

A. Ohio

1. entered into vountarily w/ out FDOC (fraud, duress, oppression, coercion): 

Look for:
a. Timing of marriage (eminence and size of wedding)

b. Simple language/understanding of agreement

2. Full disclosure of property

3. Terms cannot promote divorce

4. Suggests independent counsel
B. Pennsylvania (Simeone) [freedom of K]
1. Voluntarily (no FDOC)

2. Full disclosure

3. Can be unreasonable

4. No requirement of indep. legal counsel

C. CA: UPAA

1. Voluntary (no FDOC) OR
a. Inequality of bargaining power

b. Coeersion (imminent wedding)

c. Absence of independent counsel

d. Knowledge of purpose of agreement (i.e., what rights you are surrendering)

2. Unconscionable  (@ execution) AND
3. No fair and reasonable disclosure

D. Subject matter:

1. Property

2. Any other matter not in violation of public policy

Against public policy: Cant waive child support, 

but OK to waive spousal support (Pendelton):

Factors to consider when waiving spousal support:
a. Intelligence

b. Sophistication

c. Well-Educated

d. Advice of Counsel


IX. Divorce

A. CA – no fault: irreconcilable differences (div. Granted when only one spouse wants it)
B. Arizona/Louisiana: covenant

1. premarital/separation counseling

2. fault grounds

3. waiting period (separated 2 years)

C. Estoppel (see above)
X. Spousal Support

A. Discretionary (property right)
B. Rational for spousal support:

1. Rehabilitation

2. Need

3. Fault

4. Compensation

C. Factors the court looks at (CA §4320):

Assumption: equal distribution of joint incomes.

BUT: see factors p. 19 (outline).

D. Appeal: standard is abuse of discretion (should be very deferential, but awards are often overturned)
E. Termination/Modification:

1. Changed circumstances 

2. Ends with death or remarriage (termination)

3. Possibly cohabitation:
Agreements reducing or terminating SS: requirements:

a. fair and equitable

b. voluntarily entered into

c. full information (w/ knowledge of what getting into)

d. Independent counsel

e. Judicial review and approval (to prevent the economically disadvantaged spouse from being abused) 

No Agreement:
a. CA rebuttable presumption which ex-H must raise: 
b. To rebut: W have to actually show that the cohabitor is paying (more than just roommates)

Cohabitation: factors:

a. see p. 21

4. When Married then Cohab then M again:
a. Bukatay: 12yr.M – 27 yr. cohabitation – 1 yr. M: 

(long cohabitation, so only count last year.

b. Chapman: 19 yr. M – 3 yr. cohab. – 3.5 mo. M 

( short cohabitation, so count entire time together.
5. When do we cut the W off?
½ length of marriage (§4320(k))

unless “marriage of long duration” (court has discretion)

or changed circumstances.

XI. Parent Child Relationships:

A. Conclusive presumption:

1. child of W cohab w H who is not impotent or steril, conclusive presumption child is his.

Rational: family unity, integrity, family unit, childs interest, insuring father for child

2. Exceptions (blood test):
a. Statute of limitations 2 yrs.

b. By H

c. By child (by guardian)

d. By mother

e. But not the biological father.

3. Blood test not allowed:
a. final judgment of paternity before sept. 30, 1980

b. W w/ consent of H, conceived by artificial insemination

B. Biological father’s rights 

1. (§7611a-e)) factors
a. attempt to marry: biological father presumed father
b. no attempt to marry: may become presumed father is “receives child into home and openly holds out as natural child”
2. If 2 conflicting presumptions (§7612): court has discretion to decide b/c undermines rationale behind the conclusive presumption see (A) above.

C. Adoption (when M wants to put up for adoption): 
Rule: Family unity and best interest of child (*always opt to put child in a stable home…usually put in adoptive parent’s home).
1. Presumed Father (married):

a. power to withhold consent

2. Unwed Biological Father’s Rights (Mother can still override w. help of court when best interest of child): 

2 routes for father to fight:

a. petition to block adoption & establish parent/child relationship (receive child into home and hold out as natural child). OR
b. 14th Amend Const. Rts. (Kelsey): 
(1) promptly came forward (soon after pregnancy)

(2) demonstrated full commitment to his parental responsibilities
XII. Child Support

A. CA: 

1. duty to support to 19 (or graduate high school)

2. Can be made to pay college expenses (no mandatory) (LeClair)

B. Modification of child support:

1. substantial constinuous change in circumstances.

2. 3 tests to determine if reasonable:

a. good faith: actual earnings (in good faith.  Cant become a monk)

b. strict test: earning capacity only (you must earn capacity)

c. CA (most courts adopt): combined test: look at 

(1) reasonableness of decision in best interest of child

(2) earning capacity

(3) financial impact

(4) benefit to child

(5) financial resources

(6) must be done in good faith
C. Father’s arg against child support (see p. 42 of my notes)
D. Support for college (LeClair):

1. married parents: no obligation

2. divorced or unwed biological parents: maybe obligation (courts go both ways)

XIII. CA Custody Rules:

A. Types of custody:

1. Joint legal: decision making 

2. Joint physical: here they live

3. Can be both
B. To determine custody:
1. No longer have tender years doctrine (no favoring mothers)

2. Factors court looks at when determining who they should live with: 

a. Primary residential care: community, grandparents, school, local family, look at what kids want based on age and maturity (best interest of child)
b. Primary care giver: who is taking care of them.   
XIV. Visitation:

A. If refuse to cooperate or poison child’s mind:

1. other parent gets full custody (punishment).

B. Joint custody: doesn’t have to be equal (maybe school year, maybe weekends)
XV. Custody: when a parent wants to move
2 types:

A. Initial determination:

B. Modification:

C. Mobility:

1. Presumption: when custodial parent wants to move it is allowed

2. Requirements:
a. sensible but not necessary (Burgess)

b. BOP: to person challenging to say that not in best interest of child (factors: school, family, resources, age of child, health and educational needs, etc.)  

c. Unless: 

(1) move is to frustrate visitation, or
(2) although not intentionally to frustrate, completely impair visitation (ex., move to Australia).  Financial obligation to transport children rests on the person moving.
XVI. Racial/Ethnic/Religious factors w/ custody:

Protecting 

A. Racial/Ethnic/Cultural (Palmore v. Sidoti):

1. Race gets Strict scrutiny (ex., mother married a black man.  Cant constitutionally argue that child would have a problem in school or).

a. Race cannot be sole consideration

B. Religion: Mother wants to limit exposure to father’s religion (Kendall).  

1. Strong Policy: Child should be exposed to both parent’s religious beliefs and practices.

2. Parent attempting to prevent exposure has the BOP to show substantial injury.

3. Determination of substantial injury:
a. Child’s general demeanor, outlook, school work and health

b. Consider emotional harm when child taken to place of warship.

4. Need compelling govt interest to limit exposure
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