
· Arguments:

· Religious/Moral

· Utilitarian – greatest good for the greatest number

· Economic Efficiency

· Judicial Efficiency/Administrability

· Libertarianism – leave things up to the individual

· Feminism

· Multiculturalism

· Tradition

· Scrutiny
· If the personal interest is fundamental, “strict scrutiny” is applied and there must be a compelling governmental interest.
· If it does not involve a suspect class or impinge upon a fundamental interest, the more relaxed “rational basis” test is applied and it will be upheld if any facts can reasonably justify it.

· What is a family?
· Form: related by blood, marriage, adoption

· Function: living together, having kids together, sharing finances, co-owning property

· Hewitt v. Hewitt: He told her no marriage ceremony was necessary, but that they would live as husband and wife and he would shared everything equally with her. They held themselves out.
· To preserve the integrity of marriage, we should not uphold agreements like this.
· This view is a minority view; in most states, she would be allowed some kind of relief – either through contract or common law marriage.
· Braschi v. Stahl Associates Company: They lived together for many years and when she died, they tried to evict him from the apt since he was not the name on the lease.
· Factors to consider: exclusivity and longevity of relationship; emotional and financial commitment; manner in which they conducted their everyday lives and held themselves out to society; reliance upon one another for daily family services
· This is a FUNCTIONAL approach
· The court considered them to be a family. The term “family” should not be so rigidly applied.
· City of Ladue v. Horn: zoning ordinance defined family as “one or more persons related by blood, marriage, or adoption, occupying a dwelling unit as an individual housekeeping organization.” The purpose of the ordinance was to promote the health, safety, and moral of the city. Defendants were not married but maintained a joint checking account, ate together, disciplined each other’s children...
· The city is making a moral argument – they just didn’t like that they weren’t married. Based solely on the language of the statute – they were not related by blood, marriage, or adoption.
· Borough of Glassboro v. Vallorosi: ordinance defined family as one or more persons occupying a dwelling unit as a single non-profit housekeeping unit, who are living together as a stable and permanent living unit, being a traditional family or the functional equivalency thereof. The students cooked together, shared the chores, had a common checking account, etc.
· This is a FUNCTIONAL approach; the court said the students could stay
· This seems a little strange since there is no intimacy present here that we would typically expect to be present in a familial relationship.
· The Daily Management and Control of Marital Wealth
· Married Women’s Property Act
· 2 basic marital property systems:
· Separate Property Systems & Community Property Systems
· McGuire v. McGuire: Mrs. McGuire brought an action in equity to recover suitable support and maintenance money. She said her husband wasn’t spending money to buy her clothes, movie tickets, etc., though he did give her shelter, medical bills, and food.
· Court did not award support, probably because they were still married (if the marriage was breaking up, it might have been different). She had been living with him for 30 years and knew he was frugal.
· There is now a mutual obligation of spouses to support each other
· Courts are reluctant to intervene in an intact marriage, unless the bare minimum of support is not being provided.
· Doctrine of the Necessaries:
· Allows a person in the marriage to get things from 3rd parties and give those 3rd parties the right to collect from someone in the marriage
· Subjective necessity (something might be different as a necessity to Donald Trump’s wife than to the average wife)
· A wife can use the husband’s credit to buy the necessaries and the creditor will have the ability to go after someone in the marriage to recover the cost of the necessary item that was bought
· HYPO: husband and wife have always had separate finances. Husband has insurance through wife’s employer. They agree to separate but he has not moved out yet. He gets ill, goes to the hospital, and dies. Hospital sends wife the bill.
· There is a duty to support each other so you go after the person who acquired the bill first (husband), and then after the secondarily liable person (wife)
· Does it matter if they have always had separate finances?
· No, they can’t contract away this duty to third parties, even though they have essentially contracted with each other to only pay their own debts.
· Does it matter that they have agreed to separate?
· No.
· Sharpe Furniture v. Buckstaff: wife bought a couch on husband’s credit, even though he had written to the credit agency saying not to give his wife any more credit.
· But you can’t do that in the marital context. The doctrine of the necessaries is part of the public law that defines a marriage. The couch was considered a “necessary,” it wasn’t that expensive, and he made a good living.
· Spousal Contracts During Marriage
· Borelli v. Brusseau: husband had health issues and didn’t want to go to a nursing home. He promised to leave her some of his property as long as she agreed to take care of him in his home. She performed her promise. When he died, he left the estate to his daughter. 
· Can married parties negotiate for one spouse to provide care for the other?
· No; this is not a valid contract.
· There is a long standing rule that a spouse is not entitled to compensation for support.
· By entering into a marriage contract, they have a moral and legal obligation to support the other. There is essentially a preexisting duty for the wife to care for the husband, so they can’t really contract for her to do so, since there is no valid consideration.
· This contract probably would have been enforced if they hadn’t been married.
· Reconciliation Contract likely would have been upheld
· She would leave him, they make this contract, and they will get back together if everyone is happy. In this type of contract, there is valid consideration
· If the contract was in writing, they may have considered enforcing it.
· The main idea: we are not going to let you contract mid-marriage for duties that you already owe
· Pacelli v. Pacelli: husband told wife he wanted a divorce unless she agreed to certain terms regarding their economic relationship. She didn’t want her kids to grow up in a broken home, so she signed.
· The agreement was not valid because it was unfair and unjust.
· Prenuptial agreements made in contemplation of marriage are enforceable only if they are fair and just. But the court said this differs from prenuptial agreements. It was entered into before the marriage lost all of its vitality. She faced a more difficult choice than a bride who is presented with a prenup, because the cost here is the destruction of a family and the stigma of a failed marriage.
· The court looked at the contract’s unfairness both at the time it was made and when it was trying to be enforced
· Police Response to Domestic Violence
· 3 ideas about the family in the past that has made it difficult to address domestic abuse issues:
· 1. Domestic Privacy: we should not be intervening in the private affairs of an intact family
· 2. Conjugal and Parental Rights: husband is ultimate authority, his word is law
· 3. Preservation of the Family: must do everything you can to preserve a family
· Williams v. State: He was arrested for assaulting his wife. One of the conditions imposed was that he could not return to the home. He wanted to modify that so he could return, and the wife agreed. Prosecutors allowed him to have contact with her but he could not move back. 
· Statute is unconstitutional. He has a right to live in the home with his family, so any state infringement must be carefully scrutinized. Although there is a state interest in preventing abusers to return to the abused, the state failed to show that less restrictive alternatives would fail to accomplish the government’s interest.
· If it is a fundamental right, you must apply strict scrutiny
· Government’s interest must be compelling and the regulation must be narrowly tailored to meet state’s interest (which would be protection from domestic violence)
· Here, they said it must be carefully scrutinized (so not strict)
· Said the statute was overbroad
· The court said this should be a discretionary rule, not a hard and fast statute.
· Protective Orders
· The most widely used judicial response to domestic violence is the protective order. Protective orders are civil orders restraining the offender from conduct that endangers the person seeking the order. They are available in every state for threats to the safety of a domestic partner.
· At common law, a husband could not rape his wife. One rational was that by marriage, she consented to all sexual relations and can’t withdraw that consent. There was also the rationale that they become one person, or that she was property.
· New rationales developed:
· Marital privacy – we don’t want the courts getting involved in these allegations between spouses
· We want to encourage reconciliation – if we have a legal case against the husband, it will make it difficult for the husband to reconcile
· Even if we are going to recognize marital rape as a crime, it is not the same as non-marital rape
· Most jurisdictions have completely abolished the marital rape rule, though in some jurisdictions there is a higher burden of proof for a woman to prove marital rape than non-marital rape.
· Most domestic violence statutes apply also to domestic partners and other cohabitants. 
· Federal legislation dealing with domestic violence:
· Violence Against Women Act (VAWA): lays out federal practices for violence against women based on gender, requires states to give full faith and credit to restraining orders that have been issued in other states
· H.E.S. v. J.C.S.: she filed a domestic violence complaint against her husband. She did not specifically lay out the incidents in her complaint. He placed a microchip in her room to spy.
· He asserted 2 due process violations:
· 1. The trial court erred in requiring him to defend against imposition of a restraining order less than 24 hours after receiving the complaint
· 2. Refusing to grant an adjournment after plaintiff asserted allegations not contained in the complaint constituted error.
· It is a fundamental violation of due process to convert a hearing a complaint alleging one act of domestic violence into a hearing on other act of domestic violence which are not even alleged in the complaint. 
· His conduct was considered stalking –would place a reasonable person in fear.
· Tort Liability
· Hakkila v. Hakkila: in response to the husband’s petition for dissolution of marriage, wife counter-petitioned for damages arising from IIED and described instances of alleged IIED.
· Can she bring an IIED claim against her husband? NO.
· The wife’s claims must be evaluated in light of the marital context in which they arose. 
· Concerns that necessitate limiting the tort of IIED:
· Preventing burdensome litigation
· Protecting privileged conduct
· Avoiding groundless allegations of causation
· Husband’s insults and outbursts fail to meet the legal standard of outrageousness (public policy concern – opening the door too wide for these claims)
· Reproductive Choice
· Griswold v. Connecticut: Supreme Court recognized a constitutionally protected interest in privacy. The state does not have a right to ban contraception, even for married couples.
· The statute violated the fundamental right to privacy; strict scrutiny was applied.
· Roe v. Wade: Court further defined the scope of the privacy right.
· The right to privacy is broad enough to encompass a woman’s decision whether or not to terminate her pregnancy; that right is a “fundamental right” that can be restricted by the state only when it can show a “compelling interest” and when its regulations are narrowly drawn to express only the legitimate state interests at stake.
· Planned Parenthood of Central Missouri v. Danforth: A MO statute requires the consent of the spouse of the woman seeking to get an abortion. The theory is that marriage is an institution, so any major change in family status is a decision to be made jointly.
· The state cannot delegate to a spouse a veto power which the state itself is prohibited from exercising. 
· It is difficult to imagine that the goal of fostering marital mutuality and trust will be met by giving the husband a veto power, exercisable for any reason whatsoever.
· When the husband and wife disagree on abortion, only one view can prevail – the woman is more directly affected, so the balance weighs in her favor to make the decision.
· Planned Parenthood of Southeastern Pennsylvania v. Casey: PA law provides that no physician shall perform an abortion on a married woman unless she has notified her spouse.
· The statue is unconstitutional. 
· The decision to carry a fetus will have a far greater impact on the mother’s liberty than the father’s. if the right of privacy means anything, it is the right of the individual to be free from unwanted governmental intrusion into matters so fundamentally affecting a person as the decision whether to have a child.
· This is a substantial burden on her ability to get an abortion.
· HYPO (p. 143): wife gets pregnant, and they divorce after the baby is born. Husband does not want to pay child support because he though she was taking birth control and he asked her to terminate the pregnancy, but she refused. She and the husband make the same amount of money. The statute says that it is unjust to require child support where the mother has intentionally borne a child over the reasonable objection of the father, the father has reasonably sought to avoid conception or birth, and the mother is capable of adequately supporting the child.
· Is the statute unconstitutional?
· What is the state’s interest? To have a mutual decision to create a child. State also has an interest in making sure the child will be taken care of.
· Is the regulation narrowly tailored to meet state’s interest? (is it over-inclusive or under-inclusive?)
· Arguments:
· Father will say he has the right not to have a child
· Mother will say he had another remedy – he could have used a condom, vasectomy, not had sex. She may say that just because she has the means to take care of the child at the time of the divorce doesn’t mean she will have the means to support the child for the next 18 years.
· Formal Requirements of Marriage
· Whether a marriage is valid can depend on the purpose, place, and time. Requirements:

· Agreement to marry

· Eligible to marry (or competent to marry generally)

· Must be eligible to marry who you want to marry
· Go through whatever formalized requirements the state imposes in the place they want to get married. This usually requires:

· Blood test

· Marriage license

· Some form of solemnization or ceremony

· Ceremony usually has to have someone who is authorized to carry out the marriage ceremony and witnesses to sign the marriage license

· Ceremony is required except in states where common law marriage is allowed

· VOID

· No proceeding necessary to prove a void marriage

· Void from the beginning – can never be valid

· All the things that go along with divorce don’t exist (i.e., property division, etc.)

· Includes: incest, bigamy, polygamy, permanent mental incapacity

· Who can attack a void marriage?

· Anybody

· When is there likely to be an attack that the marriage is void?

· Dissolution or death of party

· VOIDABLE

· Must have proceeding

· Includes: underage, bigamy (but former spouse absent and no known to be living for 5 years), temporary unsound mind, intoxicated at the time of marriage, physically incapable of heterosexual intercourse, force/duress, fraud/misrepresentation as to “essentials” of marriage

· Who can attack a voidable marriage?

· Injured party only

· When is there likely to be an attack?

· Within SOL period after discovery if injured party chooses not to ratify

· Defenses:

· Collusion, ratification, unclean hands

· CA REQUIREMENTS (CA Code § 301)

· 18 years old

· can get married earlier with parental and judicial consent

· judge can make them go through premarital counseling

· if underage parties fail to disaffirm upon reaching age, then the marriage is no longer voidable

· must be capable of consent

· capable of consummating the marriage

· The Agreement to Marry
· Lutwak v. U.S.: part of a plan under the “war brides act” to marry aliens and bring them back to the U.S. so they could gain citizenship. It was the plan that the marriages were to be in form only; they would not live together as husband and wife, and would take whatever legal steps necessary to sever ties. The couples did not hold themselves out as married
· They were guilty of defrauding the U.S. there was no good faith intention to marry and consummate the marriages. 
· This wasn’t a prosecution against the marital relation, so that wasn’t the main issue. It was whether they had conspired against the U.S.
· Single purpose (or limited purpose) marriages are usually upheld
· Always have to look at what is the purpose of the marriage issue? Is it probate law? Medicare law? Immigration law?
· When you find that statute – immigration, social security, whatever – you have to examine the language to see whether it has its own definition of spouse or marriage. if not, then you have to go beyond that and ask if there’s some kind of special meaning for that phrase – usually congressional intent. If not, then usually the default position is to go back and incorporate the definitions from marital law.
· HYPO (p. 166)
· Unmarried couple has sex one time and she gets pregnant. They decide to marry just to give the child a name, but won’t live together, won’t share income, and will get a divorce when the child turns one. He later wants to get an annulment. Will it be granted?
· Probably not. We are looking at marital law, and it doesn’t seem that it provides for any reason to annul the marriage here.
· Friends are at a party drinking and decide to get married as a joke. They don’t plan to live together or in any other way act as husband and wife. Once the joke has worn off, they plan to get an annulment. Will it be granted?
· Probably will be granted. There was no intent to be married, and we might even be able to argue intoxication at the time of marriage.
· Capacity to Agree
· Mental incapacity is grounds for annulment when it vitiates the agreement requirement necessary for marriage; if you can’t understand, you can’t agree to the marriage.
· Edmunds v. Ewards: Allegation that a marriage is void on the basis that the husband did not have the mental capacity to enter into a marriage contract due to his mental retardation.
· The marriage was valid because it was found that he had sufficient capacity to understand the nature of the marriage contract and the duties and responsibilities incident to it, so as to be able to enter into a valid and binding marriage contract.
· He had received counseling and spoke to people about getting married.
· “mere weakness or imbecility of mind is not sufficient to void a contract of marriage unless there be such a mental defect as to prevent the party from comprehending the nature of the contract and from giving his consent to it.”
· Factors they looked at:
· Wanted to live with her forever
· Didn’t know clearly the consequences of divorce
· Went through marital counseling
· He couldn’t manage his own money, but he had a job
· Fraud and Duress
· In CA, fraud must go to the essentials of the marriage.
· In re Marriage of Ramirez: the parties married and he gained U.S. citizenship. After he signed all the citizenship documents, he asked for a divorce because he had been having an affair with her sister, even before their marriage. She intercepted a conversation where he said he only married her for permanent residence status.
· Was the marriage void? YES, on the basis of fraud. She is entitled to an annulment.
· A marriage may be judged a nullity if the consent of either party was obtained by fraud. A marriage may be annulled for fraud only in an extreme case where the particular fraud goes to the very essence of the marriage relation. The fraud alleged must show an intention not to perform a duty vital to the marriage, which exists in the mind of the offending spouse at the time of marriage.
· The court found that the fraud was not related to his citizenship. Rather, it was based on his intent to continue simultaneous sexual relationships with both women at the time he entered into the marriage. He manifestly intended not to perform his marriage obligation of fidelity, which is fraud under Family Code §§ 720 and 2210.
· Deliberate deception – not simply that he wasn’t faithful, but that he never had any intention of being faithful. Defeats the marriage relation.
· Who can bring the annulment action here? Only the wife (the injured party)
· The standard for fraud is more than we require for an ordinary contract – it must go to the essentials of the marriage. It must be fraud at the time of the marriage.
· The Constitutional Framework of Marriage
· Zablocki v. Redhail: WI statute provides that marriage cannot be granted if the party has minor children which he is ordered to support and he fails to support them.
· Is the statute constitutional? NO.
· The right to marry is of fundamental importance and since the classification at issue here significantly interferes with the exercise of that right, critical examination of the state interests advanced in support of the classification is required.
· They used strict scrutiny because it interferes directly and substantially with his right to get married – it was a complete barrier to marriage.
· How to analyze:
· 1. Does it interfere substantially with the right to marry? If so,
· Is there a substantial government interest?
· Counsel people as to the necessity of fulfilling child support obligations; welfare of children
· Are the means narrowly tailored to achieve the objectives?
· No, the money wasn’t going to the children
· We have no other mechanisms in the law that can enforce child support that is not being paid
· Plus, this statute doesn’t prevent him from creating more children, it just prevents him from marrying = doesn’t achieve the state objectives
· This statute is also overinclusive: if he is allowed to marry, he might gain additional income, so the statute may actually prevent individuals from improving their ability to satisfy their support obligations. Also, preventing marriage may only result in children being born out of wedlock, so the net result of this statute is simply more illegitimate children.
· **Every time you see a state regulation, you must ask yourself the above questions.
· HYPOS (p. 186):
· Medicaid rules imputing to the recipient all income and assets of a spouse may have the effect of keeping many older couples from marrying. Is this unconstitutional?
· This is an incidental burden on the right to marry, it is not expressly prohibiting marriage. The government interest is reducing the financial burden on the state – if you are married, we expect you to exhaust your resources, and then the state will come in and pay your medical bills.
· A statute requires all people marrying to undergo counseling for $50 before they can get a marriage license. Will this be upheld?
· Yes, it is probably constitutional.
· Relationship and Marriage
· State v. Sharon H.: half-sister and half-brother were adopted by different families, met each other only after reaching adulthood and were married. There was a consanguinity statue in place that prohibited marriage between blood relatives.
· Does the statute allow the marriage? NO. 
· There is a generally accepted theory that genetic inbreeding by close blood relatives tends to increase the chances that offspring of the marriage will inherit certain unfavorable characteristics.
· Even though the statue expressly prohibits marriages between brother and sister, we can conclude that the policy behind it requires the court to include relatives of half-blood as well
· Even though there was another statute saying that the adopted child shall no longer be considered the child of his natural parents, the intent of the statute was likely not to have this effect
· Age and Marriage
· Porter v. Department of Health & Human Services: parents consented to the marriage of their 16 year old daughter, apparently out of fear that she would run away. They later sough to void the marriage on the basis that parental consent was obtained through coercion and misrepresentation of husband’s age and that daughter lacked the mental capacity.
· The marriage should not be voided.
· Misrepresentation: no evidence that he misrepresented his age. The marriage certificate clearly stated it, and the parents signed it.
· Incompatibility with Best Interests: this is not a statutory ground for voiding a marriage, so there is no reason to grant an annulment.
· Mental Capacity: just because she is immature doesn’t mean she lacks the capacity
· Bigamy
· State v. Holm: He had a wife and then had a religious marriage ceremony (not a valid legal one) with a 16 year old girl. They held themselves out as married.
· Was he appropriately convicted for bigamy? YES.
· In Utah, a person is guilty of bigamy when, knowing he has a wife, the person purports to marry another person or cohabits with another person.
· He argued that the statute only covered legal civil marriage. but the court said the statute is meant to prohibit polygamy.
· Even though the Constitution is meant to uphold religious freedom, it was not intended to do so with respect to polygamy.
· He tried to argue that he has a liberty interest that can only be infringed upon for compelling reasons.
· But there is no fundamental liberty interest to engage in polygamous behavior.
· Conflict of Laws
· Steps to Evaluate:
· 1. First, look to the state with the most significant relationship to the spouses to see that state’s conflict of law rules
· 2. Conflict of law rules usually state the marriage is valid if it was valid where it was celebrated
· 3. Unless it is against the home state’s public policy
· In re May’s Estate: He and his half-niece were married for 32 years until her death. They were married in RI, where such marriage was valid. They then moved to NY.
· Should the marriage be given legal effect in NY? YES.
· In the absence of a state statute expressly regulating marriage that occurred in another state, the legality of a marriage is to be determined by the law of the place where it is celebrated. There is no “positive law” in NY which interferes in a RI marriage.
· Common Law Marriage
· REQUIREMENTS:
· 1. Intent to be presently married
· we can infer intent from behavior (especially if the other 2 elements are clearly present)
· 2. Continuous cohabitation
· 3. Declaration to the public (holding out)
· this is the most important of the requirements (“there can be no secret common law marriage”)
· General Information:
· Nothing formal necessary to create it, you just have to meet the requirements and it becomes a legal marriage.
· To dissolve it, you must take formal steps
· Derived from the practice of the church where marriage was simply an exchange of promises in the present tense; there was no ceremony. 
· It was only later that we came to require a ceremony
· It used to be hard to find someone to marry you when people were moving out to the country – that’s where we came up with common law marriage.
· CA does NOT have common law marriage. CA does NOT have a public policy against common law marriage, though, so if you enter into a common law marriage in another state that recognizes it, and then come to CA, CA will recognize it
· People today rarely enter common law marriages deliberately. Usually, it happens after a couple has broken up
· There are 9 states, plus D.C., that allow it.
· In re Marriage of Winegard: he had given her a ring, they held themselves out, she used his name, he expressed intent to be married.
· This is a common law marriage.
· They continuously cohabited and held out to the public that they were married. This creates a presumption that a common law relationship exists.
· If he didn’t intend for this to be a common law marriage, he should have either moved out or denied to the public what she was saying about them being married.
· Putative Spouses
· REQUIREMENTS:
· A putative spouse is one whose marriage is legally invalid but who has engaged in:
· 1. A marriage ceremony or a solemnization
· 2. On the good faith belief in the validity of the marriage
· Being declared a putative spouse is another way to get support without having a common law marriage. CA recognizes the putative spouse doctrine – it is an equity doctrine that helps women get benefits when they otherwise might not. Most states that do not recognize common law marriage usually recognize the putative spouse doctrine.
· The doctrine is an equitable doctrine. It allows the party to acquire some of the property acquired during the marriage even if common law marriage is not recognized.
· Spearman v. Spearman: 2 women claimed to be his widow. The first wife was married to him and they had 2 daughters. The second wife married him later, but the first marriage was never dissolved or annulled.
· Was the second wife a putative spouse? NO.
· She could not meet the requirement of a good faith belief in the existence of a valid marriage because: she knew he had fathered 2 children with the first wife and that she carried his name; the first wife had a support decree against him; he returned to the first wife’s home every year on vacation; while on vacation, he lived in the same house with them.
· PRESUMPTIONS:
· 1. Presume most recent wife is the “lawful one”
· 2. This is a rebuttable presumption. It can be rebutted by the first wife by showing her marriage is still valid (i.e., no death, annulment, or divorce)
· 3. If 1st wife satisfies step 2, then 2nd wife must show that the first marriage was dissolved
· Contractual and Equitable Remedies
· First, ask if you’re in a common law marriage jurisdiction. If yes, look to those requirements. If not, look to putative spouse doctrine requirements. If not present, look to contract remedies.
· Marvin v. Marvin: parties entered into an oral agreement that while they lived together, they would combine their efforts and earnings and would share equally any and all property. They held themselves out; she gave up her career to be a homemaker. She fulfilled her obligations under the agreement. He later stopped supporting her.
· First, she can’t argue common law marriage because she is in CA. She can’t be a putative spouse because there was no ceremony. So she must bring a contract claim.
· The court agreed to recognize a contract. These agreements would only fail if they rest upon meretricious sexual services (which would violate public policy).
· Look to the conduct of the parties to determine implied contract. We need to fulfill the reasonable expectations of the parties.
· Constructive trust: if the defendant receives a benefit at the expense of the plaintiff under circumstances that would make it unjust for the defendant to keep it without paying the plaintiff, then the court will pay the plaintiff.
· Estate of Roccamonte: he promised that if she moved to him, he would divorce his wife and provide for her financially for the rest of her life. Relying on his promise, she returned and they lived together as husband and wife. He repeated the promise in front of others. After he died, she sought an award.
· She was entitled to the award.
· A contract was determined by the parties’ conduct. A general promise of support for life will suffice to form a contract. The consideration was her entry into such a relationship and conducting herself in accordance with that relationship.
· Even though she was employed, it does not defeat his contractual duty to support her.
· This contract seems like a reconciliation agreement.
· The Traditional Divorce System
· Ways to end a marriage:
· Annulment
· Separation
· You were released of the obligation to cohabit with one another, but you were not freed of the marriage.
· Divorce
· In divorce cases, parties just can’t settle the matter like most civil litigation issues. Why? Because we used to want people to actually prove fault (state interest in protecting marriage)
· Husband and wife are the only 2 parties to the action
· Not available until relatively recently
· When divorce was originally allowed, it was fault-based only
· Fault-based divorce allowed for ending of a marriage in extreme situations
· Fault grounds are still relevant in some states
· Grounds for Fault Based Divorce:
· Adultery = voluntary sexual intercourse of a married person with someone who is not his/her spouse; mostly proved through indirect evidence of motive and opportunity
· Cruelty = required violence or intentionally and seriously injurious conduct that reasonable led to fear for life or health. This gradually began to include things like “general marital unkindness.”
· Desertion/Abandonment = departure from the home without the spouse’s consent, and without justification
· Impotence
· Affirmative Defenses for Fault-Based Divorce:
· Insanity
· Connivance = the misconduct of one spouse has destroyed the marital relationship
· Condonation = if you know about the adultery, but you continue to act like it is ok and live with the spouse, you can’t later claim adultery as a grounds for divorce
· Recrimination
· Collusion (usually raised by the court)
· In the 1970s, CA allowed no-fault divorce
· No-fault grounds are now available in all jurisdictions in certain circumstances
· One of the reasons we instituted no-fault was the belief that it would restore integrity to the divorce process.
· The sexual revolution, women’s movement, the stigma of divorce beginning to evaporate, and the movement towards individualism all contributed to the advent of no-fault
· CA is purely no-fault jurisdiction
· Irreconcilable differences is the main reason. Incurable insanity is also an option, but doesn’t appear that often.
· Kucera v. Kucera: both parties established a cause of action for divorce (she alleged extreme mental cruelty, and he alleged adultery).
· Recrimination is an absolute bar to divorce in a case where both plaintiff and defendant plead and prove facts constituting statutory grounds for divorce against each other. Where recrimination is proved, divorce must be denied.
· No-Fault Divorce
· Can you sue for violation of fidelity?
· No, because CA is a no-fault state.
· Desrochers v. Desrochers: Parties were separated for 2 years and he did not support wife and child. She wants a divorce, but he does not.
· Has the marriage irremediably broken down? YES. Divorce is proper.
· The existence of irreconcilable differences which have caused the irremediable breakdown of the marriage is determined by the subjective state of mind of the parties.
· While the desire of one spouse to continue the marriage is evidence of a reasonable possibility of reconciliation, it is not a bar to divorce.
· This shows us that one party can get a divorce even if the other party doesn’t want to
· Equitable Distribution
· Post-Divorce policy:
· Do we want to disentangle ex-spouses and let them get re-married easily?
· Do we want to ensure that one party is not do disadvantaged by the other by not allowing the other spouse to get re-married so easily?
· There are 3 components to what happens to the wealth after divorce:
· 1. Property Division
· a one-time thing; can’t be modified. This is not true of spousal support and child support.
· Money acquired as property division is not taxable
· Does not happen in most divorces
· Goals of property division:
· Fairness: both parties will have the resources to move forward, and we compensate for varying levels of contributions
· Questions to ask?
· What property is actually subject to division?
· Once you’ve identified the property is subject to division, how are we going to divide it?
· 2. Alimony (taxable)
· 3. Child Support (not taxable)
· 3 ways to divide property in the U.S.:
· 1. Title-Based: award property to spouses as they owned it during marriage
· this no longer exists in any common law jurisdiction
· it exists in a modified form in CA, LA, and NM (all community property states, because there we determine title by whether it was acquired during marriage, not whose name is on the title)
· 2. Pure Equitable Distribution:
· we don’t have to figure out whether property is marital or separate, because the judge has the discretion to divide it all

· 3. Equitable Distribution of Marital Property:
· a hybrid. Exclude the separate property, so that the judge deals with only the marital property, and the judge can determine what is fair.
· Uniform Marriage and Divorce Act § 307:
· Common Law Property States:
· Duration of the marriage
· Age of the parties
· Any agreements
· Health
· Prior marriages
· Occupation/incomes
· Skills/employability
· Needs of each party
· Debts
· Custodial provisions
· Community Property States:
· Contribution of each spouse to acquisition of the marital property
· Value of the property set apart to each spouse
· Duration of the marriage
· Economic circumstances of each spouse when the division of property is to become effective
· Note: one thing we don’t look at is fault
· Arneault v. Arneault: she gave up her career to raise their children, while he worked out of state and amassed a great fortune. The family court determined that because he had contributed significantly, a 50/50 split would not have been proper. But that was reversed.
· There is a presumption of 50/50 division, unless certain factors mandate altering it
· Both parties made important contributions -  should be equally split
· Separate or Marital Property
· In CA, we do the evaluation of assets to be divided from the date of separation.
· Separate Property = property owned by each spouse before marriage, or what is acquired during the marriage by gift or inheritance
· In CA, rent from separate property stays separate property
· Community Property = anything earned during the marriage or anything purchased with money earned during the marriage
· Transmutation = whether a change in title actually changes the characteristic of the property
· So if I have a car that I owned prior to marriage, and then when we get married I put it in my spouse’s name, does changing the title change it from separate to community property? 
· Gifts form one spouse to another bring up issues of transmutation
· There is no consensus about what we do with gifts. But in CA, gifts are considered community property, except for gifts between spouses of clothing and jewelry, unless that clothing and jewelry is substantial.
· O’Brien v. O’Brien: wife opened an account and deposited her own money. They also deposited marital funds. Her aunt gave husband and wife 10K, but she expressed that he only gave it to the husband to avoid tax consequences. 
· The mere commingling of funds does not automatically transmute it from separate to marital property
· They withdrew more than they deposited as marital funds. Therefore, no marital funds remained in the account.
· He did not actively participate in managing the account.
· Therefore – everything was separate property.
· *When you have commingled funds, the presumption is that it is marital property. But this is just a rebuttable presumption (which the wife did here)
· Spousal Support
· Alimony was originally given for need, fault, ability to pay.
· Movement towards temporary alimony due to : equality of women, difficulty of supporting 2 households, limits court’s involvement, ends relationships
· Why do we still need alimony today? Compensates the woman for “human capital” (her investment in the relationship, even if not financial)
· Uniform Marriage and Divorce Act. 
· The court may grant spousal support if:
· The spouse lacks sufficient property to provide for his reasonable needs; and
· The spouse is unable to support himself through appropriate employment or is the custodian of a child whose condition or circumstances make it appropriate that the custodian not be required to seek employment outside the home
· The award shall be in amounts and for periods of time the court deems just, without regard to marital misconduct, and after considering all relevant factors including:
· The financial resources of the arty seeking support, including marital property apportioned to him, his ability to meet his needs independently, and the extent to which a provision for support of a child living with the party includes a sum for that party as custodian
· The time necessary to acquire sufficient education or training to enable the party seeking support to find appropriate employment
· Standard of living during the marriage
· Duration of the marriage
· Age and physical/emotional condition of the spouse seeking support
· The ability of the spouse from whom support is sought to meet his needs while meeting those of the spouse seeking support
· There is a rebuttable presumption in CA that the courts should not award support in a childless marriage if the spouse has sufficient separate property
· Also, spousal support will always end upon re-marriage
· If the person providing the support gets remarried, and they happen to marry someone who is wealthy, their new spouse’s income is not factored into their ability to pay
· So, if payee remarries, it ends; if payor remarries, they still pay same amount
· In CA, if the marriage is 10 years or under, the presumption is you get spousal support for half the length of the marriage. once you go over 10 years, there are 2 kinds of awards:
· 1. Indefinite award (can go on until the spouse no longer needs it or there is a change in circumstances)
· 2. Condition award (you get it up until a certain period of time, unless certain assumptions that the court was making at that time weren’t arrived at yet, i.e., the court thought you’d have a job, but you couldn’t get one)
· Turner v. Turner: trying to decide what the wife should get. The husband lost his leg and is afraid he won’t be able to work much longer. She has custody of the kids, but he will provide support. She is working. She will receive half of the house. 
· we need a system which will encourage women to develop skills and seek employment
· rehabilitative alimony – gives her $50/week for one year, which gives her time to make money in her new job
· with this, plus the house and child support, will allow her to maintain the style of living to which she is accustomed
· In re Marriage of Larocque: she was a homemaker, he made a lot of money.
· Objectives of spousal support:
· 1. To support the recipient spouse in accordance with the needs and earning capacities of the parties;
· 2. To ensure a fair and equitable financial arrangement between the parties in each individual case
· the lower court awarded her limited-term spousal support for 1.5 years. This was wrong. They didn’t give any weight to the length of the marriage, the educational level at the time of marriage and divorce, and the contribution by one party to the education or increased earning power of the other
· she made significant contributions to his earning power – thus, he is leaving the marriage with a stream of income that she doesn’t get but that her contributions helped to develop. Without knowing when she will be able to support herself at her pre-divorce standard of living, we cannot put a time limit on her support
· Prenuptial Agreements
· Prenuptial agreements are the most commonly entered marital agreements. They are most common especially for people who have been married before, have children, etc.
· To be enforceable, prenups must satisfy the usual contract requirements: Consideration (the marriage itself); Statue of Frauds; Voluntariness
· Prenups are usually subject to heightened judicial scrutiny (potential unfair bargaining power, more emotion, lack of complete knowledge...)
· Prenuptial agreements cannot affect child support (you can’t contract away child support)
· In CA, an agreement will be voluntary if the party against whom enforcement is sought was represented by independent counsel, or expressly waived counsel; the party needs 7 days between the time of first being presented with agreement and time it was signed; if unrepresented, the party must be fully informed of the terms and rights that are given up; the agreement cannot be executed under duress, fraud, undue influence, etc.
· Also anything else the court deems relevant
· Simeone v. Simeone: young girl marrying older doctor. He gives her a prenup the night before the wedding, she didn’t have a lawyer, she didn’t know what she was giving up. 
· Prenup is valid. The court applied regular contract principles. Absent fraud, misrepresentation, or duress, spouses should be bound by the terms of their agreements.
· Just because she didn’t consult with counsel doesn’t make it void. This would interfere with the parties’ freedom to enter contracts
· We don’t need to look into the reasonableness of the K because to do so would undermine the function and reliability of prenuptial agreements; parties would not enter them unless they knew they would be enforced strictly
· No duress because there was evidence she knew she would have to sign it
· Blige v. Blige: day before the wedding, he asks her to sign prenup – he will retain the land along with any house or structure which is on it. There was no house there, but he had hidden money that he planned to build a house with. He never told her about the cash. He sought enforcement of the prenup.
· He actively hid his true financial status. The prenup was set aside.
· The party seeking enforcement bears the burden of proof to demonstrate that:
· 1. The prenup was not the result of fraud, duress, mistake, misrepresentation, or nondisclosure of material facts
· 2. The agreement is not unconscionable
· 3. Taking into account all relevant facts and circumstances, including changes beyond the parties’ contemplation when the agreement was executed, enforcement of the prenup would be neither unfair nor unreasonable
· Child Support
· In an intact family, if you don’t provide the support necessary, you can be charged with abuse and/or neglect. 
· The duty to provide child support ends when the child is emancipated or reaches majority (however that is defined)
· The courts must consider all the earnings and income of the non-custodial parent AND they must provide for the children’s healthcare needs and be based on specific numeric criteria
· Similar to spousal support, we are balancing the absent (non-custodial) parent’s ability to pay with the needs of the child/children
· Models for Child Support:
· Flat Percentage
· Doesn’t look at the custodial spouse’s income at all
· Doesn’t consider medical expenses of the child, age of the child, etc.
· All it looks at is the payor’s income
· Advantage: easy/simple
· Disadvantage: doesn’t have a lot of variable to provide for flexibility
· Income Shares
· Most common model
· The theory is that the child is supposed to get the same percentage of parental income that they would’ve gotten if their parents stayed together
· Add the parents’ income together, determine what they would have spent if they were together and give a pro rata share to each parent
· Takes into consideration both parents’ income
· Delaware Melson Formula
· Not used by many states
· Look at how much each parent earns; each parent must meet their own basic needs first; once you get to that threshold number of meeting your basic needs, after that, everything that the parent earns goes to child support until you reach the level of meeting all the children’s basic needs; then anything above that gets shared between the parents and the children
· The most difficult to calculate but the most sensitive to the needs of the parties
· Peterson v. Peterson: only include the monthly gross income in calculating child support, not rental and interest income.
· The discretion for child support should include the realistic needs of the children the obligor’s ability to satisfy those requisites.
· Colonna v. Colonna: can a parent with primary custody be ordered to pay child support to a parent with partial custody? YES.
· When the parent who does not have primary custody has a less significant income than the custodial parent, it is likely that he or she will not be able to provide an environment that resembles the one in which the children are accustomed to living with the custodial parent.
· Support for Older Children
· Childers v. Childers: husband is a doctor; he appealed from a decree requiring him to pay tuition, books, and educational fees for his son, even though the child was 18.
· A divorced parent may have a duty of support for college education if it is not a significant hardship and if the child shows aptitude.
· To minimize disadvantages is a legitimate governmental interest, and a well-educated citizenry is one of the goals of a democratic society.
· In CA, there is no obligation to support a child past high school.
· Modification and Termination of Support
· Balance the payee’s need vs the payor’s ability. 
· The standard in CA is that you can modify whenever the court thinks it is necessary (usually when there is a material change in circumstances)
· A court may modify a prior custody order if the court finds either:
· a) a material change; or
· b) modification is necessary to serve the best interest of the child
· *party seeking to modify the order bears the burden of proof
· Deegan v. Deegan: he retired and moved for an order terminating alimony. It was becoming hard for him to work, and they offered him a good pension.
· When the change is voluntary, we must look at many factors, but mostly at the motive of the payor and the effect on the payee.
· Does the advantage to the retiring spouse outweigh the disadvantage to the payee spouse? Does he have substantial reasons for retiring?
· Custody Arrangements
· At common law, custody was a property right (always belonged to the father). It was the 19th century when we decided children needed to be nurtured, and mom should be the one to do that.
· Generally, split custody is not favored; there is a presumption that we want to keep kids together
· Current Standard: BEST INTEREST OF THE CHILD (gives the court a lot of discretion)
· § 3011 of CA Family Code: In making a determination of the best interest of the child, the court shall consider all of the following, among any other factors:
· the health, safety, and welfare of the child
· any history of abuse by one parent or any other person seeking custody
· the nature and amount of contact with both parents
· the habitual or continual illegal use of controlled substances or alcohol by either parent
· Painter v. Bannister: dad gave the kid to the grandparents temporarily and after 2 years tried to regain custody.
· Court applied the best interest standard and awarded custody to the grandparents
· In loco parentis exists here because they had the consent of the father
· Burchard v. Garay: dad refused to accept paternity for a year. Then he asked for visitation rights and mom refused. Applying the best interest test, the trial court awarded custody to the dad, based on 3 considerations:
· 1. He is financially better off
· 2. He has remarried, so there can be constant care
· 3. He was willing to provide the mother with visitation (and she wasn’t)
· BUT the court reversed, saying this was insensitive to working parents. Comparative economic advantage is no basis for a custody award. It would cause a major disruption to the child to move him to the father. This is why we have child support – providing the lower-earning parent with the funds to better raise the child.
· “stability and continuity” is a large factor, even though it is not in the code
· Joint Custody
· Custody factors to consider:
· Best interest of the child
· Parents preferred over non-parents
· Primary caretaker (continuity and stability)
· Joint custody or sole custody (legal and physical)
· No consideration of money
· Can’t penalize working parent
· Can consider parent’s sexual activity if it affects the child to his detriment
· Race cannot be the sole factor (but can be a consideration)
· Religion can be considered if the practice threatens the child with imminent harm
· Exposure to violence is not in the best interest of the child
· Friendly co-parenting is in the best interest of the child
· Health, safety, and welfare; parental addiction issues
· Anything else the court deems relevant
· Legal Custody: decision-making affecting the child’s legal status, medical care, education, extracurricular activities, and religious instruction
· Physical Custody: the right and responsibility to maintain a home for the minor child and provide for routine care of the child
· If dad has 5 days with kids, and mom has 2 days, there are 2 possibilities this could mean:
· 1. Dad might have sole physical custody, with mom getting visitation; OR
· 2. They have joint physical custody, and this is how they have split their time
· though in most joint physical custody relationships, there is a sharing of time pretty equally between both parties
· Early courts were hostile to the idea of joint physical custody because:
· Difficult for the child to fit in if he is constantly bouncing between houses
· Less discipline, or harder to discipline, when there are 2 household doing the discipline
· If we allow courts to do this, then courts will always resort to it
· In re Marriage of Hansen: parties have different approaches to child rearing and discipline. Court awarded joint legal custody, but the mom got physical custody with dad getting liberal visitation. Court looked at several factors:
· Stability and continuity of caregiving
· Ability of spouses to communicate and show mutual respect
· Degree of conflict between parents
· Degree to which parents are in general agreement about their approach to daily matters
· Lombardo v. Lombardo: conflict over whether to enroll their son in the gifted program. They had joint custody, but the dad had primary physical custody. The trial court said that the parent who is primary physical custodian should make the decision. But the trial court erred. 
· Joint custody means that the parents share the decision-making authority with respect to the important decisions affecting the welfare of the child, and where the parents as joint custodians cannot agree on important matters such as education, it is the court’s duty to determine the issue in the best interest of the child.
· Unfit Parents – Sexual Activity
· Taylor v. Taylor: lesbian moves in with mom. Dad files for modification due to change in circumstances. The kids were well-adjusted. There was no finding of inappropriate behavior, only an appearance of inappropriate behavior.
· The potential for future harm is insufficient. There has been no showing of actual harm
· Unfit Parents – Race
· Palmore v. Sidoti: after divorce, mom married a black man. Father files for modification based on changed conditions.
· The holding was based entirely on race. The law cannot give effect to private biases
· Race cannot be the determinative factor (though it can be a consideration among other factors)
· Unfit Parents – Religion
· In re Marriage of Hadeen: crazy church; trial court awarded custody of 4 out of 5 daughters to dad, and the mom appealed.
· Religious decisions and acts may be considered in a custody decision only to the extent that those decisions will jeopardize the health or safety of the child.
· There is a requirement of a reasonable and substantial likelihood of immediate or future impairment; this best accommodates the general welfare of the child and the free exercise of the parents.
· There was no evidence that the mom neglected her children due to her religion. 
· Mom gets custody.
· Unfit Parents – Domestic Violence
· There is a presumption that we do not want to put children in a situation of custody where there is a batterer, even if the children are not harmed themselves
· Niemann v. Niemann: mom was granted custody. Then daughter moves in with dad. Then dad brought a motion to gain custody of son, citing change of circumstances due to domestic violence, arguments, lack of structure, etc.
· It is obvious the children were afraid. Also the split custody arrangement can be a material change in circumstances. Remanded to determine best interest
· Unfit Parents – Unfriendly Coparenting
· Children are not responsible for the misconduct of their parents toward each other, and will not be uprooted from their home merely to punish a wayward parent.
· Renaud v. Renaud: mom kept making allegations that the dad was abusing the child. Dad was thus unable to see the child for a while; allegations adversely affected the child. The court awarded sole parental rights and responsibilities to mother, finding that the kid had an extremely close relationship with her and upsetting that relationship would be detrimental to the child.
· The court found that her actions were transitory, unlikely to be repeated, and subject to cure. She was particularly emotional right now, but would change.
· The dad got liberal visitation; mom would try to repair her relationship with him.
· Visitation
· § 3100: court shall grant reasonable visitation unless it is against the best interest of the child
· If parent falsely reports sexual abuse in bad faith, the court can limit custody/visitation
· Visitation is not a common law right, it can only be awarded if there is a state statute permitting it
· If child does not want to go to one of the parents, do we make them? Usually, YES, unless the kid is old enough to describe why.
· Visitation is not tied to payment of child support; if the non-custodial parent is not paying child support, that does not mean that the custodial parent can withhold visitation
· Visitation is rarely denied. Supervised visitation is a punitive alternative. It can take 2 forms:
· 1. Having some family member specified who always has to be there
· 2. Having a professional always be there
· Unless you can show there will be serious harm to the child, visitation will be allowed
· Who else might be awarded some visitation?
· Grandparents, older siblings of the kid, stepparent, aunt/uncle, bio parents when you’re adopted (maybe), de facto parent (long term nanny)
· Many states only allow grandparents to get visitation if they have already had custody. Some states only allow grandparents to petition for those rights when there has been a divorce or death in the original couple
· Morgan v. Foretich: mom alleged that the dad was sexually abusing the daughter, though the court couldn’t substantiate those allegations. The judge entered an order for a two-week visitation with the dad and mom failed to comply.
· Trial court decisions are only reversible for clear abuse of discretion. The question is whether it was clearly erroneous in concluding that the sexual abuse had not been proven. They couldn’t prove that it had happened, so the visitation was proper.
· Burgess v. Burgess: joint legal custody, mom has sole physical custody. Mom takes job offer 40 min away.
· Mom was primary caretaker – there is a need for continuity and stability. Mom showed no intention to frustrate the dad’s contact with the kids. It was in the best interests of the children.
· The burden is on the non-custodial parent to show that the move creates such a change in circumstances that a modification is required.
· BUT New Standard: the court changes the standard and says the non-custodial parent still has the burden, but that parent just needs to show that the move would cause a detriment to the child. Once the detriment has been shown, the court has to balance all the interests using a “best interest of the child” standard
· The move itself becomes the material change in circumstances (so from here we just use a best interest analysis)
· Why can’t we just have a rule saying no moving allowed? Constitution gives a right to travel. Also, it might be better for the family in some situations.
· Factors to consider:
· Stability and continuity
· Distance of the move
· Age of the children (how hard would it be for them to adjust)
· Child’s relationship to each parent
· Reasons for the proposed move
· The extent to which the parents are already sharing custody
· Modification of Custody and Visitation Orders
· State ex rel. Johnson v. Bail: mom kept hiding daughter from dad. Court issued an order changing legal custody to dad. The child was reintroduced to the dad, but suffered emotional problems. 
· The dad argues that a change in circumstances resulting from a parent’s illegal act of custodial interference should be disqualified from triggering an analysis of a change in custody.
· There had been a change in circumstances because of the child’s unfamiliarity with the father and the risk now posed to her emotional stability if custody were awarded to him
· Child custody is determined by the best interests of the child, not to punish a parent
· The Constitutional Rights of Parents
· Troxel v. Granville: parents were never married. Dad died but his parents kept seeing the children. The mom said she wanted to limit their visitation to one visit per month. There was a statute that provided that any person may petition for visitation at any time, and it may be ordered anytime it serves the best interest of the child, whether or not there has been a change in circumstances.
· The statute is unconstitutional because it infringes on the fundamental parental right. It is too broad. It contains no requirement that a court accord the parent’s decision any presumption of validity or any weight whatsoever. It can turn over a decision by a fit custodial parent. There is a presumption that fit parents act in the best interests of their children, and there is nothing here to suggest mom was unfit.
In CA, stepparents can have visitation if it is in the best interest of the child.

· The Relationship between Parenthood and Marriage
· The definition of parenthood is a state law matter, sometimes coming through common law and sometimes through statute. How do we define parent?
· Biological relationship
· Marriage relationship
· Functional / de facto parent
· Adoptive parent
· Intentional parent (using sperm banks, etc., to intentionally produce a child)
· Who is a father?
· Presumed Father
· Putative Father (an alleged father – someone who doesn’t have the benefits of being a presumed father, but says that they are)
· Establishing paternity is important because it determines child support
· 2 Fundamental Presumptions:
· 1. A child will have a legal mother and a legal father
· 2. The child can’t have more than one of each
· All states today have at least a rebuttable presumption that the married father is the father.
· States usually put an amount of time for rebutting the presumption (in CA, it’s 2 years after the child’s birth). Even if a state has no time limit, we could argue similarly based on a theory of estoppel
· Michael H. v. Gerald D.: mom and Gerald were married, but she had an affair with Michael and got pregnant. Gerald had the daughter out as his own. When the girl was visiting Michael, he held her out as his own.
· CA Rule: the issue of a wife cohabiting with her husband, who is not impotent or sterile, is conclusively presumed to be a child of the marriage. The presumption may be rebutted by blood tests, but only if a motion for such tests is made within 2 years from the date of birth.
· Gerald is the father – they are a protected family unit (the marital family)
· Dissent says marriage should not be the deciding factor
· If mom and Gerald are married for 10 years, and the kid is 8, and then they divorce, can Gerald rebut the presumption? 
· Probably not, if he has held himself out to be the parent for 8 years and he is just trying to get out of paying child support
· Mom might do it if she wants sole custody and no visitation, but this would not be allowed since not in the best interest of the child
· Child Support, Inheritance, and Public Benefits
· Matter of L. Pamela P. v. Frank S.: dad tried to establish that mom misrepresented that she was using birth control. The family court found purposeful deceit, and held that an order of support would be entered against the father only in the amount by which the mother’s means were insufficient to meet the child’s needs. The appellate court increased the award – he should have to pay child support
· The only factors that should be considered are the needs of the child and the means of the parents. The father’s allegations concerning the mother’s fraud have no relevance to the determination of his obligation to support the child.
· His constitutional entitlement to avoid procreation does not encompass a right to avoid a child support obligation simply because another person has not fully respected his desires
· Emphasis is always on the welfare of the child
· Unmarried Fathers’ Custodial Rights
· Biology alone does not give you the protection under the due process clause.
· Putative fathers are not entitled to notice unless they register their claims with the state
· Unmarried dad who is a presumed dad, or who has been adjudicated to be the dad, or who has signed a voluntary declaration gets parental rights (like the bio mom)
· PRESUMED FATHER (Uniform Parentage Act § 204):
· A man is rebuttably presumed to be the father of a child under the following:
· If the father and mother are married and the child is born during the marriage (this is the marital presumption)
· If they thought they were married, and the child was born within 300 days of ending the marriage (like if there was a procedural problem with the marriage, but if it looked like a marriage and just didn’t comply with something, he will still be a presumed father)
· If, once the child is born, mom and dad marry and he says he is the father and puts his name on the birth certificate or somehow promises on the record to support the child
· If they don’t get married, can you still ever be a presumed father?
· Yes, if for the first 2 years of the kid’s life, he lives with the kid and holds it out as his own
· Presumed fathers get full parenting rights. Alleged fathers and putative fathers who have complied with state law are entitled to notice regarding adoption proceedings – it doesn’t necessarily mean they get full rights, but they at least get a hearing.
· Constitutional landscape before Lehr:
· Stanley: dad has bio plus relationship; mom dies and kids are taken away, even though he wants them. He is entitled to a hearing regarding his fitness as a parent because he is bio plus.
· Quilloin: bio dad tried to veto adoption of stepdad. Married fathers could veto adoptions (unless they were unfit), but unmarried fathers could not veto. Bio dad lost. Court said it was fair to treat married/unmarried fathers differently because he never tried to get his own custody of the kids and never tried to legitimate them. Biology alone is not enough to give him a constitutional interest in the child.
· Caban: bio plus dad. Mom’s new husband and dad’s new wife both want to adopt the kids. Trial court said that mom’s new husband could adopt if in the best interest of the child, because the dad is only an unmarried father. But if the dad’s new wife wanted to adopt the child, you would have to terminate the mom’s parental rights by showing she was unfit. Bio dad makes equal protection argument; court agrees – the gender classification is too broad. Not fair to treat married father and unmarried fathers diff.
· Lehr v. Robertson: stepdad wants to adopt. Then bio dad filed a visitation and paternity petition. Then he received notice of the adoption proceeding. He tried to stay the adoption pending his paternity proceeding, but the judge had already signed the adoption order. Did he have a constitutional right to notice and a hearing before the kid was adopted? NO.
· NY has a “putative father registry.” A man who files with that registry demonstrates his intent to claim paternity of a child born out of wedlock and is therefore entitled to receive notice of any proceeding to adopt that child.
· Due Process Claim:
· Parental rights do not spring from bio connection – they require more enduring relationships
· When an unwed father demonstrates a commitment to the responsibilities of parenthood by participating in the rearing of his child, his interest in the child acquires substantial protection. But if he fails to grasp responsibility, the constitution will not automatically compel a state to listen to his opinion of where the child’s best interests lie.
· He could have mailed a postcard to the putative father registry – the right to receive notice was within his control
· The state has an interest in facilitating adoptions
· Equal Protection Claim:
· Where one parent has established a relationship with the child, and the other parent has either abandoned or never established a relationship, the equal protection clause does not prevent a state from giving the 2 parents diff rights
· Ways to be entitled to notice of adoption proceedings:
· 1. Putative Father Registry
· 2. Judgment of Paternity
· 3. Name is on birth certificate
· 4. Lives with child and mom, holds himself out to be father
· 5. He has been identified as the father by mom in a sworn statement
· 6. He was married to child’s mom before child was 6 months old
· Dissent says he made himself known by other means. And the state’s interest in the finality and speed of adoptions is not served by a procedure that will deny notice to a father whose identity and location are known; that will just cause more litigation
· HYPOS
· Bio mom and dad lived together for 6 years but never married. They had 2 kids during that time. Dad was very involved. They separated when kids were 6 months and 4 years old. Mom placed the kids for adoption and relinquished her rights and told the adoptive family she didn’t know where the father was. Notice was put in the newspaper of the adoption. Dad found out several weeks later and seeks to set aside the adoption on the grounds of lack of notice. Under the Uniform Parentage Act, was he entitled to notice? Under Lehr, was he entitled to notice?
· Under UPA, he was a presumed father to the 4 year old because he was living with her for at least 2 years. Since he is a presumed father, he has parental rights. This means the court would have to show that he is unfit before the kids are taken away. For the 6 month old, he might not have rights to that child. But due to the fact that we want to keep siblings together, the court might allow him to have some sort of notice for the second child.
· Under Lehr, it seems that he has the “bio plus” factors that Lehr was unable to show. Since he has the “plus” factors, he would likely be able to show that he is at least entitled to a hearing.
· Betty’s daughter Donna was born while she was married to Al. Betty and Al divorced and she moved in with Charles. Betty told Charles that he is Donna’s bio dad. Charles holds Donna out as his own. Betty died and both Al and Charles would like custody of Donna. Each man claims he is presumed to be her bio father. Which presumption should prevail?
· Al will argue that he is presumed because he was married to the mom when the child was born
· Charles might argue that he has lived with the child for long enough and holds out the child as his own
· **NOTE: you can have more than one presumed father in a case
· 2 facets to the discussion:
· 1. What is the statutory component?
· 2. Beyond the statutory component, are there constitutional requirements that might give the dad notice or something more?
· Adoption of Michael H.: young mom and bio dad agree to give baby up for adoption while she is pregnant. They found a family to adopt the baby. Bio dad has suicide attempt, drug user, etc. Dad eventually wanted custody. 
· Unwed father have a 14th amendment right to prevent third parties from adopting their biological children. But this right does not ripen unless he proves that he has promptly come forward and demonstrated a full commitment to his parental responsibilities.
· Did he take sufficient steps to transform his interest in his potential parental relationship into a constitutional right that entitled him to block the adoption? NO. He was not fully committed from the beginning to take on fatherhood.
· Public policy interests:
· An unwed father should be encouraged to promptly inform the mother whether he consents to the adoption
· The mother may need emotional, financial, etc. assistance during pregnancy, especially if she is a teen. If unwed fathers are not encouraged to provide prenatal assistance, the burden shifts to the state
· If he is permitted to ignore his parental role during pregnancy but claim it after birth, it will be difficult to know whether he will be able to successfully contest an adoption until after a child is born. This will dissuade prospective adoptive parents from adopting due to uncertainty – results in a decrease of stable homes for children.
· An adopted child may suffer emotionally if removed form the adoptive parents’ custody
· It would be unfair to give preference to an unwed father who failed to take on parental responsibility over prospective adoptive parents who have made a significant effort to contribute to parenthood
· Holding: An unwed father has no federal constitutional right to withhold consent to a third party adoption unless he shows that he promptly came forward and demonstrated as full a commitment to his parental responsibilities as the bio mom allowed within a short time after he learned she was pregnant
· A man who has not married the mother of his child cannot become a presumed father unless he both receives the child into his home and openly holds out the child as his natural child.
· If a man is a presumed father, a third party generally cannot adopt his child unless both he and the mother consent. But if he is not a presumed father, his consent is not required unless he successfully petitions to block the adoption and establish his legal status as the father.
· The statutory scheme creates 3 classes of parents:
· 1. Mothers
· 2. Fathers who are presumed fathers
· 3. Fathers who are not presumed fathers
· *Parents belonging to the first or second class usually have a statutory right to veto adoption by withholding consent regardless of the best interests. However, a bio father who is not a presumed father has no statutory right to block adoption unless he first proves that adoption is not in the child’s best interest
· 3 Kinds of Parents:
· Mothers
· Can veto adoptions
· Presumed Fathers
· Can veto adoptions
· Fathers who are not presumed fathers (sometimes putative fathers, alleged fathers, or natural fathers)
· Cannot veto adoptions unless in child’s best interest
· But even after that, does the father have a constitutional right to veto the adoption?
· YES, if he has promptly come forward and demonstrated full commitment to parental responsibilities
· Establishing Paternity for Children Born Outside Marriage
· Federal law requires states to facilitate voluntary acknowledgments of paternity, usually signed where/when child is born
· These require:
· 1. Signature of both mother and alleged father
· 2. After being given notice of the alternative to signing and the legal consequences of signing
· Each party has 60 days (from child’s birth or from the date of any judicial proceeding regarding the child, whichever comes first) to rescind their signature
· After that, the parties can only challenge on grounds of fraud, duress, or material mistake of fact
· The other way to determine paternity of children born to unmarried mothers is through a legal judgment and proceeding
· Federal law requires states to have procedures in place so that a putative father can initiate such an action
· If such an action is brought against a putative father, the court can order genetic testing
· Glover v. Severino: he signed birth certificate and paid his support, but visited only sporadically. The mom’s new husband was the one who was always there for the kid and who she called “dad.” A paternity test later excluded the first guy as the father.
· If there is fraud, paternity by estoppel cannot be applied.
· There was no fraud here because she was sincere in her belief that he was the father
· BUT his actions were induced not by his own choice but by mom’s failure to be forthcoming about he true probabilities of his paternity. So there was fraud!
· The policy reasons underlying estoppel are not met because he had very minimal contact with the child, the child did not accept him as the father.
· Dissent says he knew there were other sexual partners. Whether he bonded with the child is not dispositive; he signed the birth certificate, asked for visitation, and provided support for 12 years.
· Stepparenthood
· Stepparents have no common law duty to support their stepchildren. However, many residential stepparents do contribute, but they do so voluntarily. In the few jurisdictions that do impose a statutory duty, that obligation ends when the stepparent divorces the parent
· Stepparent is entitled to visitation if it is in the best interest of the child. When is it in the best interest? One case said that would occur when there was in loco parentis.
· This is different from a de facto parent, which is a parent that claims custody/visitation based on their relationship with the child. A de facto parent is not a bio parent but seems to have a relationship with the child that is parent-like. They are functioning as the parent.
· De Facto parent:
· An individual other than a legal parent or a parent by estoppel who, for a significant period of time not less than 2 years,
· i) lived with the child and,
· ii) for reasons primarily other than financial compensation, and with the agreement of a legal parent to form a parent-child relationship, or as a result of a complete failure or inability of any legal parent to perform caretaking functions,
· a) regularly performed a majority of the caretaking functions for the child, or
· b) regularly performed a share of caretaking functions at least as great as that of the parent with whom the child primarily lived.
· Form = bio or adoptive parent
· Function = de facto parent
· M.H.B. v. H.T.B.: Parties were married and had 2 sons. Then she had an affair. While still married to Henry, she gave birth to K.B., but Henry knew he might not be the father. They separated later. He maintained close bonds with all of the children. He paid child support for all 3 kids. Their relationship deteriorated and he began withholding support for KB. Does equitable estoppel preclude him from denying child support? YES.
· Before a duty of child support can be imposed based on equitable considerations, it must first be shown that the stepparent affirmatively encouraged the child to rely and depend on the stepparent for parental nurture and financial support. If it could be shown that the children would suffer financial harm if the stepparent were permitted to repudiate the parental obligations he had assumed, then he could not stop.
· He supported her as would a natural father for many years. Reasonable reliance upon his conduct.
· Janice M. v. Margaret K.: lesbian relationship; one woman adopts daughter. Daughter lives with both women, both share her care. Then parties separate. Adoptive mom put restrictions on other mom’s visitation. Other mom sought visitation or custody. Not granted though.
· Absent a showing of parental unfitness or exceptional circumstances, the constitutional right of parents to the care, custody, and control of their children is the ultimate determinative factor.
· When the dispute is between a fit parent and a private third party, both parties do not begin on equal footing in respect to rights to care, custody, and control of the child. The parent is asserting a fundamental constitutional right; the third party is not.
· While the psychological bond is a factor in finding exceptional circumstances, it is not determinative. (though the non-adoptive mom argues that being a de facto parent, by definition, means there are exceptional circumstances)
· Second-Parent Adoption
· Adoption consists of a 2-step process:
· 1. Terminate Parental Rights
· whose rights need to be terminated? All biological moms; all fathers married to moms; any unmarried fathers who are entitled to substantive custody rights under state law (presumed fathers)
· how do we terminate parental rights? Consent, or show unfitness (through abandonment, abuse, or neglect)
· consent MUST be voluntary (an adoption can be invalidated or set aside for duress, fraud, procedural issues, etc.)
· consent is usually irrevocable for a statutory period (in CA, it is 30 days)
· in CA, proof of consent has to be clear and convincing
· how do we show abandonment?
· If a parent fails to provide financial support, or if the parent fails to communicate with the child for the statutory period
· 2. Judicial Proceeding that creates a new legal parent relationship
· “Second-Parent Adoption” refers to an independent adoption whereby a child born to (or legally adopted by) one partner is adopted by his or her non-biological or non-legal second parent, with the consent of the legal parent, and without changing the latter’s rights and responsibilities. As a result of the adoption, the child has 2 legal parents who have equal status in terms of their relationship with the child.
· Basically, the biological (or adoptive) parents’ rights are not terminated before the child is adopted
· Sharon S. v. Superior Court: woman is artificially inseminated and her partner adopts the kid in a second-parent adoption. Later, she is again artificially inseminated and signed an Independent Adoption Placement Agreement. They waived a provision so that she could retain parental rights and control, but the partner would also receive the rights. Later they separated and couldn’t agree on custody. The adoptive mom argues that the consent to the adoption is irrevocable, but the bio mom  tried to withdraw her consent.
· The adoption was upheld. We want to encourage adoption, and we want kids to have 2 parents! There was nothing saying they couldn’t waive the provision.
· In CA, the person doing the adopting must be 10 years older than the person being adopted. You must consult the child if the child is 12 years or older.
· Terminating the First Parent-Child Relationship
· In re Petition of S.O.: dad continues relationship with son after the break-up. Stepdad wants to adopt the kid. Dad agreed, but said he wanted to continue to visit the boy after the adoption. Clerk said no modifications. Dad signed consent form. Later, mom and stepdad cut off visitation and dad tried to set aside the adoption.
· The bio dad is a presumed father: even though they were not married, they were living together with the child and he was openly holding the child out as his own
· We would thus have to terminate his rights by finding him unfit or by him giving consent
· Here the adoption was valid. The language was clear and unambiguous, he was specifically told he could not change it, and a parent’s change of heart is not a good reason to set aside an adoption.
· Dissent says consent was induced by a promise, so  doesnt constitute voluntary consent
· HYPOS
· Mother terminated parental rights, father consented to child’s adoption on the condition that his parents would have visitation, but he would not contact the child. The adoption decree did not mention the condition. The adoptive parents denied visitation because they were letting the dad see the kid. Grandparents sue for visitation.
· Adoptive parents’ arguments:
· The decree did not mention the condition, so the language is clear and unambiguous and they should be held to that language
· Parents have a constitutional interest in the care, control, and custody of their children and we presume fit parents are acting in the best interest of their children
· Parents will argue that once you terminate your parental rights, you no longer have any rights! Can’t make any conditions on it
· The grandparents are not legally his grandparents anymore since the father terminated his parental rights
· Grandparents’ arguments:
· Son’s consent was not knowingly made since he believed the condition would be met
· Bonnie gets custody, and Tim is ordered to pay child support, though he pays irregularly. He sent bday and xmas gifts. Bonnie did not cash his checks or give the gifts to the kids. She told him he could stop paying if he stopped visiting, but he refused. He quit trying to visit because of the hassle. Bonnie remarried 18 months later and her new husband wants to adopt, and they allege that Tim’s consent is not necessary because he abandoned the children.
· We need to know what the statutory period for abandonment is, though this is probably not enough time for abandonment to be established, since it was only 18 months after the divorce, & he was sending gifts and money during that time
· He objected to her proposal to stop visiting, which shows he is unlikely to abandon voluntarily
· Mom will argue that technically, he meets the definition of abandonment because he failed to provide financial support and failed to communicate with the children (but the problem here is that the mom is tricky!)
· Dad will argue that he made reasonable efforts
· Dad is a presumed father (since he was married at the time of the birth), so you have to show abandonment or unfitness
· Mom might argue it is in the best interests of the kids to have a stable father who is married to the mom and lives with them, etc.
· Mississippi Band of Choctaw Indians v. Holyfield: Indian Child Welfare Act established jurisdictional provisions for birth of Indian babies. Mom went off the reservation to give birth; it seemed intentional so that the tribal court would not have the decision over adoption placement. Adoptive parents were not in the tribe.
· The issue was over the word “domicile”
· Trial court said the domicile of the child is where the child was abandoned (in this case, off the reservation, with the adoptive parents)
· Supreme Court said it was where the mother was domiciled, because of Congress’ intent
· When there is an involuntary removal, the state bears the burden of caring for the child. But when it is a voluntary removal, in some circumstances, the previous parents have been ordered to pay for the cost of foster care, etc.
· In all jurisdictions in the U.S., baby-selling is illegal
· Surrogate Motherhood, Gestational Carriers, and Alternative Reproduction Technology
· Surrogacy is much less regulated than adoption; only ½ of the states have statutes about it
· States have taken a variety of positions on the issue of surrogacy:
· Some states refuse to allow it (NJ)
· Others have said they will allow it under some circumstances but they will regulate it
· Some will allow it, including for money, as long as that consideration is only for the mother’s expenses in carrying the child, and can’t be interpreted as payment for the baby itself
· CA:
· Surrogacy contracts are allowed, but they cannot violate the baby-selling laws, so those contracts have to be structured so that the compensation is only for the carrying of the child, not the child itself
· Sperm donor is not a natural father; husband is the natural father, as long as he consented
· A sperm donor has no rights. He is not a presumed nor a putative father
· It is possible that a child will have no legal father if, for example, the wife gets pregnant by a sperm donor and the husband doesn’t consent and the second he finds out, he divorces her. No legal father.
· If the neighbor comes over and gives the woman sperm to use for a baby, he can be found to be the legal father (he would needed to have gone to a clinic or doctor in order to escape child support)
· You can revoke consent before implantation
· If you die before implantation, under the Uniform Parentage Act, if you haven’t supplied consent saying they can be used after you die, then they can’t be used
· HYPOS
· Hank and Wendy went to the doctor to discuss artificial insemination. Hank did not consent then or at a later time. Wendy got artificially inseminated. Who is the father under the Uniform Parentage Act? What if there are no statutes?
· Under the UPA, sperm donor is not the father. Hank might be the father, depending on how long he lived with mom and child after the birth. If he is actually married to Wendy, Hank is presumed to be the father, unless he gets a blood test and challenges paternity
· If there are no regulations, sperm donor could potentially be the father. A bio relationship alone is at least enough to establish a duty of support
· After a couple divorced, they couldn’t agree on what to do with their frozen embryos
· You have the constitutional right to procreate – the court has to balance her desire to have a child against his desire not to – and both of these are constitutional rights. The court decided not to treat them as children in a custody battle because they are not people. The court also didn’t treat them as property since they are genetic material and potential life. The court does a balancing test and said the right not to have a child trumped her decision to give it to someone else.
· Johnson v. Calvert: bio mom and bio dad implant zygote in surrogate. Sign a K that surrogate will relinquish all parental rights. The statute recognized both genetic consanguinity and giving birth as a means of establishing maternity. When the two means don’t coincide in one woman, the court said we look to intent.
· The Calverts took affirmative steps to create the child. Surrogate would not have been given the opportunity to gestate if she had manifested her own intent to be the child’s mother.
· Surrogate argues that it violates the policy against paying for a baby and is a prebirth waiver of parental rights.
· But gestational surrogacy is different from adoption and not subject to the adoption statutes. At the time she entered into the contract, she was not vulnerable to financial inducements to part with her own offspring. Also, the payments are only for the services, not the child.
· Exploitation of women? Same thing as taking an undesirable job because you need the money. This is for the legislature.
· Any constitutional issues the surrogate asserts will be less than those of the mother, so the mother’s constitutional interests trump.
· The parents were not mere donors because they intended to create and raise the child
· Dissent says to use a best interest standard
· J.F. v. D.B.: There is a gestational carrier and an egg donor who executed a surrogacy K with the bio dad. Surrogate ends up sneakily keeping the babies.
· She has no right to keep the babies or to seek custody.
· The natural parent has a prima facie right to custody, which will be forfeited only if clear and convincing reasons appear that the child’s best interest will be served by an award to a 3rd party. A 3rd party may not intervene and assume in loco parentis status where the natural parent opposes such intervention.
· Cannot stand in loco parentis to a child who has not yet been born
· No in loco parentis here because she didn’t have the consent of the father
· Baby M.: suing for enforcement of a surrogacy contract. Court says it is not enforceable. 
· Court was not objecting to surrogacy per se, but the involvement of money in the contract was what caused the problem
· NJ Supreme Court struck down surrogacy contracts on the basis that they were contrary to NJ law because they allowed baby selling and did not provide the mother with an opportunity to revoke her consent to the adoption
· The result is that surrogacy contracts became illegal if they were for money. And because Baby M’s genetic and gestational mother was Whitehead, and her genetic father was Mr. Stern, the court decided they were the two legal parents and the court had to figure out a custody arrangement
· Parental Right to Control Children
· Meyer v. Nebraska: teacher convicted for teaching German since the statute prohibited it.
· The statue unreasonably infringes the liberty guaranteed under the 14th amendment.
· The right to teach and the right of parents to control the education of their children is within the liberty of the 14th amendment
· Pierce v. Society of Sisters: Compulsory Education Act required every parent to send their child to a public school.
· Act is unconstitutional because it conflicts with the right of parents to choose schools where their children will receive appropriate training, and interferes with the right of teachers to engage in a useful business.
· The child is not the mere creature of the state; the act unreasonably interferes with the liberty of parents to direct the upbringing and education of children under their control
· Rights guaranteed by the constitution cannot be abridged by legislation which has no reasonable relation to some purpose within the competency of the state
· Prince v. Massachusetts: child labor laws vs. religious freedom – handing out pamphlets.
· Parens Patriae – the state has the right to restrict the parent’s control by requiring school attendance, regulating or prohibiting the labor of the child, and in other ways. 
· The state as parens patriae may restrict the parent’s control. Among most evils appropriate for state regulation are the effects of child employment.
· Wisconsin v. Yoder: compulsory education law required the Amish students to go to school longer than their religion allowed.
· Involves the fundamental interest of parents, as contrasted with that of the state, to guide the religious future and education of their children.
· This violated their substantive due process right to raise their children the way they wanted to, and Free Exercise of Religion!
· Parental Privilege to Discipline
· Child Abuse & Neglect
· The question is when, and under what circumstances, can the state intervene in family life to protect a child?
· Child abuse and neglect laws are relatively recent
· Child abuse prevention and treatment act provided funding for states to set up procedures according to federal guidelines – mandatory reporting laws, review of cases, foster care regulations, etc.
· Factors leading to predisposition of abuse:
· Caretaker who has experienced abuse themselves
· Some crisis that puts stress on the caretaker
· Lack of help or community resources
· Child who is perceived to be inadequate in some way
· Doctors, teacher, neighbors, relatives, etc. can report it (though professionals generally have a mandatory responsibility to report)
· Options once the state sees a problem: anger management, drug counseling, parenting classes, take the kids away, file criminal charges
· Newby v. U.S.: witnesses saw mom hitting/kicking kid.
· The government can defeat the parental discipline defense by proving either that the parent did not have a genuine disciplinary purpose or that the force used was immoderate or unreasonable. This “reasonable force” standard is the rule in a majority of jurisdictions.
· Constitutionally protected parental prerogatives are sufficiently respected by requiring the government to overcome the parental discipline defense beyond a reasonable doubt – either by showing that the punishment was unreasonable or that it was not genuinely disciplinary. There is no requirement of malice.
· Neglect
· Neglect = the duty of support is to provide the necessaries – food, clothing, medical care, education, shelter, etc.
· Can a homeless person have their child taken away? NO. just because a person is homeless doesn’t mean the child can be taken away. § 300.
· Neglect is the most common form of child mistreatment
· At its worst, it can cause failure to thrive – babies won’t grow if they are extremely neglected
· In re A.H.: terrible conditions in the home, witnessed by several people. Mom shows a “desensitization” / apathy.
· There was evidence that the conditions existed for a while. There was no evidence that the neglect was due to a lack of financial resources.
· In re Shane T.: Shane was subject to his father’s emotional abuse for years.
· Force and/or physical injury is not necessary to show abuse. Rather, there must be a showing of actual or potential impact on the child.
· The dad tried to justify it, saying it was a form of discipline to cure “girlie behavior”
· While a parent’s right to raise his child is fundamental, it is equally fundamental that children have constitutional rights which must be respected by all
· The psychiatric evaluation that was ordered upon the kid could actually end up victimizing him even further – shows that the system is not perfect
