I. What is family

A. Policy Reasons to Encourage Marriage

· Family is important to the state: so the state encourages marriage because of the following policy reasons:
· Marriage provides stability to families and thus society as a whole
· Marriage is the seedbed of democracy, families are small democracies.
· Want individuals to take care of other individuals, so the gov. does not have to. 

B. Family Defined

· Two definitions of family: Form vs. Function:

· Traditional definition of form: blood, marriage and adoption.

· More efficient: do not need to look at case by case, bright line drawn at marriage.
· Function: how they are interdependent of each other

· Hewitt case: took form definition because of the policy that they wanted to encourage marriage: family lived together for 15 years…man left and woman sued for support based on unjust enrichment, held for father because not a legal marriage. (minority case most states do allow some form of recovery)
· Can be a family for purposes of one statute and not another: when deciding if a family under a particular statute look to words of statute, legislative intent, look to other laws in the jx, or common understanding. 
· Brashchi: rent control statute: two gay men living together, one dies, other is allowed to stay because is family under rent control statute…
C. Family Autonomy

· Government sees family as a status or a unit, not a collection of individuals: out of this view rises the idea of family autonomy and family privacy: government does not want to intervene in family conflicts if it does not have to.

· Doctrine of necessities:  things that are reasonable necessary: Buckstaff case: buys couch on credit

· when a spouse to goes to a third party to get the good that they need and its gives the third party the right to collect from the supporting spouse.

· Can go out and buy on spouse’s credit for things that are reasonably necessary.

· What is reasonably necessary is relative to the amount of money you have.

· Policy: help protect the family unit vs. equal protection argument or not a necessary thing.

· In CA: we have the doctrine of necessities but it says both spouses are responsible
· 914 Personal liability for debts incurred by spouse: a married person is personally liable for the following debts incurred by the persons spouse during marriage:

· a debt incurred for necessaries of like of the person’s spouse while the spouses are living together, what is necessary depends in part on what their lifestyle was.

· Except as provided in section 4302, a debt incurred for common necessaries of life of the person’s spouse while the spouses are living separately. 

· 4032: Support of spouse living separate by agreement: a person is not liable for support of the person’s spouse when the person is living separate from the spouse by agreement unless support is stipulated in the agreement.

· A spouse has a duty to provide necessities: beyond that the gov will not get involved: Mcguire case: cheap husband case (go into marriage with your eye open policy).
D. Spousal Contracts During Marriage

· Rule: Contracts made during a marriage can be made only for property and must be fair and reasonable.
· By virtue of the status of marriage you already have a given set of mutual obligations so you cannot contract around them.

· Borelli:  contract made that said if she did not put him hospital and cared for him he would give her certain property: is a contract for property so looks legit…however court said she had a pre existing duty to care for him so no consideration.

· Reconciliation contracts: yes enforceable: when one spouse leaves and then to come back she get something. 

· Allow contracts that are made when marriage is over, and they are made in anticipation of divorce.

· Ex: when asked to give up property rights to continue the marriage: court said this looks coercive.

· When determining if a contract that was made during marriage is enforceable look:

· It must be about property

· There must be consideration

· fair and reasonable: at time of execution and at time of enforcement

· bargaining situation

E. Violence Between Spouses

· Marital Rape Exception: once you are married you cannot rape your wife (not very common anymore most have been struck down as unconstitutional): some jx require a higher burden of proof in proving lack of consent when married.

· Historical rationales for the exception: implied consent, women were property, marital unity (marriage is one person cant rape yourself.

· Modern rationales: family privacy and autonomny, difficult to prove lack of consent, disrupts marriage and discourages reconciliation, false claims vindictive spouse. 

· CA does not have a martial rape exception
II. Entering Marriage

A. Annulment: Void vs. Voidable

· An annulment declares a marriage void as it has never occurred vs a divorce which declare that a marriage that was once valid has come to an end.
· Void: a void marriage is invalid from its inception. No legal action is required to declare its invalidity and can be challenged by anyone.

· Incest

· Bigamy (but see under Voidable absent spouse exception)

· Polygamy

· Mental incapacity: permanent: such that a person could not understand or give consent to the nature of the marriage contract and its related right and duties.

· Voidable: it is valid from its inception and requires that one of the parties take judicial action to establish its invalidity, if neither party acts to disaffirm the marriage, the marriage remains valid, and it cannot only be attacked by one of the marrying parties. Can be ratified by action of innocent party ( or sometimes by after the fact compliance with legal requirements: ex. Divorce from first husband becomes final while wife and second husband continue to cohabit). Section 2210

· Underage of consent in the jx

· Bigamy but former spouse absent and not known to be living for 5 years

· Unsound mind: at time of marriage: temporary: such that is incapable of understanding nature of marriage contract and its duties and responsibilities.

· Intoxicated at time of marriage: so as not to understand or know the nature of ceremony or its legal effect.

· Physically incapable: of heterosexual intercourse at time of marriage and condition is permanent (3 years)

· Force/duress, section 2210 E

· Fraud/misrepresentation as to essential of marriage. (essentials of marriage: ability to have sexual relations, ability to have children, intent to support spouse financially). See handout…

· Injured party only can attack

· Defenses: collusion, ratification, unclean hands

· Effects of Declaring a Marriage Void: 
· Restores parties to status of unmarried person as of the date of voided. Section 2212

· No right to spousal support: yet in CA some courts still order support of pendente lit, fees, and decision of quasi marital property for putative spouse when entered into marriage in good faith. (section 2251)

· Illegitimacy of children: but most states for the purposes of inheritance will declare children legitimate.

B. Requirements of Marriage

· Sic requirements for marriage: 
· An Agreement: parties must agree to marry each other. Section 300

· Must have the capacity to agree
· Eligible Generally: must be eligible to marry generally. Section 301, 302.
· Eligible to marry each other.  section 308.5 (man and women), section 2200 (incest), section 2201 (bigamous and polygamous)
· They must go through whatever forms are require in the location which the chose to get married. Forms usually required: section 300
· Marriage license

· Sometimes blood test for VD or medical exam of sort (not required in CA)

· Requirement of some kind of ceremony or solemnization, usually with two witnesses and someone authorized to conduct the marriage. (Ceremony required in all states that do not recognize common law marriage).

· Must be free of fraud and duress
· Other requirements in CA: 

· Age: must be 18, may get married earlier if have written parental consent from at least one parent or judicial consent. Section 301 and 302.

· Age is voidable grounds for an annulment. Section 2210 a

· If underage person fails to challenge the marriage then the marriage will become valid when he or she becomes of age if the spouse continue to cohabit.

· You must not already be married section 2201, section 2210 B

· You must be capable of consent section 300, section 2210 c, f

· Must be capable of consummating the marriage.

· Marriage must between a man and women: initiative: have this so we do not have to recognize same sec marriages of other states.

· When trying to decide if a person is a spouse or not for a particular statute:

· First look to statute to see if it defines spouse or marriage.

· If it doesn’t then ask whether statute should be taken to incorporate some special meaning when it uses the term spouse or marriage.

· Or if it seems to incorporate definitions from marital or domestic law.

· Lutwak: war brides act case, when came to America, met all requirements of marriage but did not intend to live together like man and wife, so court said not valid marriage. Intent of the war brides act was help people with legit marriage, what the D’s did here was not serving that purpose. Different definitions of marriage for different statutes. Vs. one definition of marriage would be more judicially efficient.

C. Restrictions upon entry into marriage

· Constitutional Issue of restrictions on marriage: need to determine if apply strict scrutiny.

· Is the restriction a substantial or complete bar to marriage OR is it just a burden or delay of marriage? If substantial or complete use strict scrutiny.

· Need to see if states interest if the statute is narrowly tailored to affect those interests.

· Equal protection argument if it is a complete and total bar of allowing someone to get married, because of the fundamental right to marriage.

· An age regulation is not a substantial bar because everyone will age out of the regulation

· Zablokci: statute that did not allow marriage if you had not paid you child . support, unconstitutional. Not narrowly tailored interests. (poverty restriction). The court did leave room for some restrictions: ”reasonable regulations that do not significantly interfere with decisions to enter into the martial relationship may legitimately be imposed.

· Potter: not constitutional right to polygamy, did not violate his privacy because we do not recognize plural marriage so there is not privacy interest in that. Banning plural marriage is a compelling state interest, because it leads to despotism, its one man having a lot of power and control, like totalitarianism. Monogamy goes with democracy it promotes stability. Financial reasons. Bigamony makes marriage void, can only be voidable if former spouse has been gone for five years and the other spouse believes them to be dead.
· Capacity:
· Competency: for mental incompetence courts require that a person have sufficient capacity to understand the nature of the marriage contract, its obligations, and responsibilities.

· Bigamy: all states refuse to permit marriage that are bigamous (having two spouses at the same time) or polygamous (have more than two spouses at the same time).

· If a party to a marriage is still validly married to a prior living spouse, then the subsequent marriage is void.

· Presumptions of proof: 
· Incest: Marriages between persons who are related within prohibited degrees of kinship are void. Section 2200

· Consanguinity: all states restrict marriages by consanguinity, blood relationships. Some states also prohibit first cousin marriages, not CA.

· Affinity: fewer states restrict marriages between parties related by affinity, relationships established by law. CA allows them

· Policy: compelling state interest in health, safety, and welfare, health in marrying close relatives can have genetic issues. Also want society to create a social network, want people to break out of families. Manipulation: family issues of power.

· this does not interfere with the right to marry can still get married just not to their sister. 

· Age: section 302, 301: most states establish 18 years of as the requisite minimum age at which an person can validly consent to marriage, but persons underage can still consent, with parental or judicial consent. Voidable at the request of the marriage but become valid once they reach the age of consent.

· Policy: kids under a certain age have brains hat are not fully developed, impulse control, long term planning. Maturity is necessary to promote marriage stability.

· sometimes judge allows for special circumstances.

· At common law girls could be married at 12, and boys at 14.

· Fraud/Duress: this is a voidable ground for annulment, the existence of fraud or duress vitiates consent and makes the marriage voidable at the request of the injured party.

· Fraud: the fraud must go to the essentials of the marriage, some jx use the but for test. The shorter period of time of the marriage the more chance you have for getting an annulment. 

· Ability to have sexual relations

· Ability to have children

· Intent to support the spouse financially

· Ex: misrepresentation of a venereal disease, pregnancy, no intent to have children, no intent to financially support but not as to how well can support.

· Misrepresentations about character, health, fortune or temper are deemed immaterial and furnish nor grounds for annulment.

· After you learn of the lie you must also not live with the person and condone the lie, if you condone the lie then it is too late: if you condone it was not an essential to the marriage.

· Look at nature of the fraud: if went to great lengths to perpetrate it, and also how it will affect the other person.

· Wolfe: wife lied about former spouse dying so she could marry husband who was catholic and did not believe in divorce: court said yes went to essentials of the marriage and past but for, so granted an annulment.

· Same Sex Marriage: 
· Federal Defense of Marriage Act: federal legislation signed in the 1990s that says not state has to recognize marriage between anyone that is not a man and a women form another jx, and leaves it to state discretion whether to recognize same sex marriages. This grants states the right to exempt themselves from the full faith and credit clause: that requires that a state shall give full faith and credit to the public acts records and judicial proceedings of the other states and the rule of lex loci: which is a marriage valid where performed is valid everywhere, with regards to same sex marriages.

· in response to this act, many states passed mini domas.

· Only MA allows same sex marriages

· Other states have civil unions and domestic partnerships: which grant the same rights as a marriage to same sex partners but are just called something else…what is the basis for calling it something different though?

· CA: has domestic partnerships, but does not have to recognize same sex marriages from other states, ie MA. 

· Most states will not recognize the same sex marriages from MA, some states that do not have a law prohibiting same sex marriages may recognize them (NM, RI). States with civil unions and domestic partnerships will recognize each other’s. 

· Policy for rejecting same sex marriage: marriage is the propagation of the species, it protects the health and welfare of children, the dictionary defines marriage as between and man and women, canon law, the state interest in fostering the traditional notions of family. 

· State constitutional challenges: most challenges are based on state constitutions, that their right to marry is protected by state constitutional guarantees of equal rights, equal protection and the right to privacy

· VT, NJ: gave civil unions, same benefits but not marriage.

· Baehr v Lewin: Hawaii: two same sex couples apply for a marriage license, statute here is silent on same sex couples, they are denied licenses. Claim their right to privacy and equal protection is violated under the HI constitution. The court says that the state constitution does not recognize does not grant a right to marry as a fundamental right for same sex couples because the right to same sex marriage is not so fundamentally rooted in traditions and the failure to recognize it would not violate fundamental principals of liberty and justice. However, the courts says that their equal protection clause is violated because it bars sex based discrimination (unlike the fed constitution), so it applies strict scrutiny, by saying that the state must overcome the presumption that the statute is unconstitutional by demonstrating that it is narrowly drawn to meet a compelling state interest. State interest here is: protecting child welfare, procreation within marriage, securing recognition of Hawaii marriages in other jx. Then the HI SC passed an amendment restricting marriage to heterosexual coupes. And then the legislature enacted the reciprocal beneficiaries act or domestic partnerships.

· Barker v Nelson: VT: court said exclusion of same sex couples form benefits and protections incident to marriage under state law violated the common benefits clause of the state constitutions so VT passed legislation allowing civiling unions.

· Goodrich: MA: claimed is violated state constitution on the grounds of equal protection and due process: should be able to chose who you want to marry. States interest here was procreation, opposite sex couples best for child rearing based on tradition, reserve monetary resources. Court says these are not good reasons, people get married and don’t have children and people have children out of wedlock, also no proof that opposite couples are best for child rearing. Rejected civil union idea like in VT, separate is not equal. The restriction on marriage of same sex couples lacks rational basis and is thus unconstitutional. 
· CA will not recognize same sex marriages from MA, have statute against it, but will recognize domestic partnerships or civil unions from other states

III. Unmarried Cohabitants

· Reasons for not getting married:

· Practice before marriage

· Economic reasons

· Don’t believe in marriage

· Fear of divorce or commitment

· Social stigma has changed

· Cannot get a legal marriage.

A. Common Law Marriage

· Common law marriage can only end up normal divorce proceedings, it is a legal marriage and it cannot be valid if you any of the regular impediments to marriage such as already married, age…etc.

· Jx spilt on whether they recognize common law marriage…but choice of law rules may require other jx to recognize them.

· Conflict of laws: if first reside in a jx that recognizes common law marriages and then move to one that does not, the new jx will usually recognize it. And vice versa.

· To be deemed a common law marriage: have to prove the existence of the marriage by a preponderance of the evidence: elements:
1. some kind of intent or agreement to be married

· no specific words are required, but words or conduct must indicate present agreement, words of furturity are insufficient. 
2. Continuous cohabitation 
· no specific time is required.

3. Hold themselves out to be married.
· the couple must have the reputation in the community of being married. Ex. Using Mr. and Mrs. Or wearing wedding rings.

· In Re Marriage of Winegrad: gave engagement ring, man to woman to tell people they were married and said to use his name, he did not deny when she told people they were married, they lived together, called mr and mrs, Intent to be married bc he gave her the wedding band. Court said yes married.

B. Presumption of Marriage and Putative Spouses

· Presumptions of Marriages: (each state’s presumptions are different) CA: second spouse, first spouse, second spouse.

· First presumption is that the most recent marriage is the good one, the second spouse is the legal spouse. This presumption is rebuttable.

· Spouse one has to show that they are still married by proving the absence of a divorce, need to show that there is not a record of divorce where the parties are domiciled.

· If second spouses marriage is not valid then should to try to prove they were a putative spouse, its an equitable remedy: get property rights.

· Putative Spouse Doctrine: protects the spouse who believes in the validity of the marriage. A good faith belief on the part of one or both spouses is required.

· Rationale: to confer benefits upon the innocent spouse at death or dissolution.

· Different from common law marriage because it is not a valid marriage, and in a common law marriage there was not ceremony, here there must be a ceremony. Also common law marriage can only be ended by death or dissolution, dissolution is not necessary to terminate a putative marriage because it was never valid.

· Requirements to be a putative spouse:
1. there has to be a ceremony

2. A good faith belief in the validity of the marriage.
· If prove to be a putative spouse gain the property rights you would have had in a valid marriage, get your community property share, In CA a judge can also reward spousal support.

· Spearman: second wife proved there was no divorce, so first marriage was the valid marriage, here court said that second wife was not putative bc no good faith (strange decision) because second wife knew of kids with first and that husband went and visited them and stayed with first wife (normally a court would say that she was a putative). Court prob decided that she wasn’t because wanted the life insurance money to go to the kids. Ie kids are another factor to consider.

C. Alternatives to Marriage

· 3 Views of Unmarried Couples Contract Rights to Property:
1. Traditional: Minority view: refuse to recognize claims based on public policy grounds. (want to encourage marriage).

2. Others recognize claims if based on express agreement

3. Majority: CA: recognize claims if based on express or implied agreements

· If prove there is a contract get support for the rest of life:

· Quantum meruit (unjust enrichment): reasonable value of household services (market value) less the reasonable of support received. (cant get recovery if the giver of the services did not expect to be paid or reimbursed.

· To determine if implied contract: Look to actions of the parties, even if one party works she can still receive support, age, enforcement even after death of one party, look at intentions of dead person. : Roccomante.
· Marvin: couples living together, and she gave up her career to do domestic services in exchange for his support. There was an implied agreement. Court says will enforce the implied agreement and it does not have to be in writing and is enforceable as long as the contract rests on something other then sexual services. 

IV. Dissolving Marital Status

· Divorce rates are falling because less people are getting married, still at 50%. 

· Higher chance of divorce within the first two years of marriage.

A. Fault v. No Fault

· Currently all states permit no fault divorce, and fault grounds for divorce are still allowed in 32 states: 

· if you have both and can prove fault you may get more if you are the injured party.

· some jx say if you want no fault you must wait longer

· others say to use no fault both parties must agree

· Fault Based Grounds:
· Cruelty: elements: a single act of cruelty does not satisfy unless it is very severe: older cases required violence or fear of permanent injury, but then expanded to mental cruelty or threats, name calling: but cruelty cannot be mere incompatibility.

1. a court of conduct that is so severe as to

2. create an adverse effect on plaintiff’s physical or mental well-being

· Adultery: elements: standard to prove adultery is only preponderance of the evidence.

1. opportunity to commit the offense, and

2. disposition to commit it

· Desertion: elements:

1. A voluntary separation

2. With intent not to resume cohabitation

3. That is without consent or justification

· Other grounds: habitual drunkenness, incurable impotence, failure to support, criminal conviction and or imprisonment, and insanity.

· Defenses to Fault Based Grounds:
· Recrimination: bars divorce in cases which both spouses are at fault.

· Policy: the court will not reward bad behavior by letting the parties out of the marriage.

· Connivance: participation in, or consent to, the D’s wrongful conduct. (usually used in adultery cases).

· Collusion: when the spouses agree (or fabricate evidence) that one partner commits a marital offense to provide grounds for divorce.

· Condonation: forgiveness by a spouse. Exists when the wronged spouse resumes sexual relations with the wrongerdoer following the knowledge of the wrongdoer’s misconduct. Elements are forgiveness and sexual intercourse, courts require either both or just one.

·  Policy: to encourage reconciliation

· Courts can consider affirmative defenses that the parties have not brought up themselves.

· No Fault Ground: CA only allows no fault: 2310

· Irreconcilable differences: which have caused irremediable breakdown of the marriage. 2311. Irreconcilable differences are defined as those grounds which are determined by the court to be substantial reasons for not continuing the marriage and which make it appear that the marriage should be dissolved.

· must live separate and apart: usually about 6 months,: refers to physical separation and intent to dissolve marriage. Jx splits on the elements.

· incompatibility

· Incurable insanity: 2312

· Evidence needed: lived apart for 6 months, and serious marital discord that has affected the attitude of one or both people.

· Policy of requiring evidence: trying to make sure there is no chance for reconciliation. 
· Reasons for shift to a no fault system: 1970 in CA!

· Fabrication causes by fault based system: Could not get out of a marriage simply because they were unhappy, so this lead to massive amounts of fabrication on the part of the parties and their lawyers to create fault.

· Women’s movement: women more economically independent 

· Individualism and pursuit of one’s own happiness

· Encourages more stable and happy marriages (not really bc now easier to get out?)

· Courts do not want to have to determine who is at fault, would rather focus on property division and custody. 

· Some jx allow no fault if only one party wants out, other require that both parties agree and if they do not agree requires fault grounds.

· Covenant Marriage: choice made when entering marriage, has the effect of making it harder to get a divorce: usually requires a fault based divorced and or two years of separation.

· Required counseling before the marriage

· Couples who chose it tend to have a strong religious background, not many do it

· Policy: encourages strong and stable families.

B. Property Division

· Community Property/Marital Property: property that was acquired by either party during the marriage.

· Separate Property: property that belongs only to one spouse, usually property acquired before the marriage or after the marriage or acquired by gift or inheritance, also anything after the marriage they got in exchange for the separate property.

· Value assets at the date of separation in CA. 
· Two questions to ask in each jx:
1. What property is subject to division?

2. How is the property going to be divided
· There are three different kinds of jx:
1. Modified Title Based jx: CA: community property state with pure title system.

· Question one: anything that is acquired during the marriage is subject to division, separate property is not.

· Question Two: All community (or marital property) is split 50/50.

· This jx gives the judge the least discretion and no talk of equitable division.

2. Pure Equitable jx: Common law property state

· Question one: everything is subject to division, (does not matter whether marital or separate).
· Question two: judges divides property on what is fair.
· This jx gives judge the most discretion, usually judge will not give away something inherited but he can if he wants.
3. Equitable Distribution of Martial or Community Property: (community property state) most common
· Question one: only martial property is subject to division.
· Question two: judge divides the marital property equitably. 
· Factors to consider when deciding in pure equitable:

· Contribution of each spouse to that property (including homemaking)
· Duration of the marriage
· Prior marriages
· prenups
· Economic circumstances of each spouse at time of dissolution: need to pay previous support payments, want to give home to the person who has custody.
· skills
· Age: someone much older, harder to work, near retirement
· Health: ability to work
· Income: what earning now.
· Factors to consider when deciding in a equitable distribution of community property:

· Contribution of each spouse to that property
· Value of the property set apart to each spouse
· Duration of the marriage
· Economic circumstances of each spouse at time of dissolution, custody. (amount of separate property each has). (cant always look at this)
· Basically look at the contribution to the marriage and the need after the marriage.  Need after marriage:

· Current income
· Their earning ability
· Who is doing the child rearing
· Expenses
· Health and age
· Common law states just do not acknowledge marital property.
· Policy: Want a clean break as possible, so try to settle as best as can with property division to limit support payments, judicial efficiency.
· Policy: don’t want to force people to sell property, do not want them to liquidate all their assets, try to keep property whole.
· Mixing separate and community property: 
· Need to look at particular states presumption as to separate and community property.
· To convert it to community property by skills must actively contribute.
· Gifts to one another: in CA usually community, unless jewelry or clothes. 
· Commingling: will make separate property marital, unless it can be traced out, and the person claiming it is separate has the burden
· Income from separate property remains separate, income from martial is martial.
· O’Brien: most money in bank account was separate, during marriage they put in some money so mixed it, but money was taken out, in CA if money taken out it was assume that it was spent together, so account went back to separate property. Also for gifts, donor’s intent rules, so it was separate. His argument that he used skills to manage made it into community, court says no, need to actively contribute with skills to transfer it to community property.
C. Spousal Support

· Spousal support: is an award of future payments to one spouse payable form the future earnings of the other spouse.

· Want spousal support to be temporary: if possible just end relationship with property division:

· It separates the parties

· Promotes self reliance

· Judicial efficiency

· Eliminates control one spouse has over another though payments.

· Rationale for Spousal Support: compensate for non capital contributions to the marriage, and if there is not property to be divided support payments are the only was to provide for the spouse that is economically disadvantaged, get people back on their feet.

· Considerations when awarding support: need and ability to pay. Traditionally fault was also considered (is still considered in half of the states)

· Uniform Marriage and Divorce Act: the spouses that are entitled to support are those with insufficient property to provide for their reasonable needs, unable to support themselves through work, or those who have custody with young kids. (difficult to get support under UMDA). 

· If you have separate property and no kids, under this you should not get support

· Preference for no support, rather deal with parties needs through property division.

· To determine how much for how long look to:

· Financial resources of person seeking the maintenance

· Time necessary to get education or training to get a job

· Standard of living

· Duration of marriage

· Age and health

· Ability to pay

· In CA: if marriage for more than 10 years support is not limited, if less then 10 years, then support order is for half the length of the marriage. It must be reasonable based on the standard of living during the marriage. Section 4320

· To determine whether to award look to: the need of the party, the ability of the other party to pay, the contribution to the marriage and what happened during the marriage.

D. Prenuptial Agreements

· Like normal contracts but with more judicial scrutiny, cannot contract about child support.

· Rational Rule: 1. It provides full and fair disclosure, 2. It is fair and reasonable, and 3. It was entered into voluntarily.

· Full disclosure: affirmative duty on prospective spouses to disclose their financial status before execution of a premarital agreement. (does not have to be detailed.

· Fair and reasonable: will enforce unfair agreements if entered into voluntarily and will full disclosure, looks to the intent of the parties, like a normal contract. 

· Voluntariness: ie without fraud or duress, the signing as a condition of the marriage is NOT duress, also if there is independent counsel then it lessens the idea that there is duress. 

· Uniform Pre Marital Act: CA (over half the other states have adopted as well): not enforceable if a party either has executed the agreement involuntarily or the agreement is unconscionable at the time of execution, which requires more than a mere lack of fairness. To be unconscionable the party must not have been provided fair and reasonable disclosure, not waived the right to disclosure, and not had adequate knowledge of the other’s property.

· Must in writing and signed by both parties

· Can contract about rights and obligations about property and control of property

· No requirement of independent counsel, but some states either independent counsel or the waiver of the right to independent counsel. (this is a factor that goes to voluntariness). 

· Spousal support waivers looked at individually: prenuptial waivers of spousal support are not enforceable if the party against whom enforcement is sought was not represented by counsel or if the waiver is unconscionable at the time of enforcement.

· to see if voluntary refer to section 1615: not voluntary unless court finds in writing on the record: independent counsel or waiver of it in a separate writing, not less then 7 days when the party was given the agreement to when it was signed, at least 7 days before the wedding otherwise presume that it was not voluntary. 

· Policy: recognize considerable contractual freedom so long as the ensuing agreements do not violate public policy.
· Don’t care if terms are reasonable, just that there was full and fair disclosure: standard changed because now women are more equal to men. (it used to be terms are reasonable or full and fair disclosure, but not just full and fair disclosure).

· Look to see if against public policy…does it promote divorce?

· Simone: she wants the prenup to be invalid bc signed on eve of wedding and she had no counsel, court said prenup was valid because she had full and fair disclosure.

DO WE NEED TO KNOW ALI PRINCIPLES?

E. Child Support

· Both parents have a duty to support their children and if they don’t it is abandonment and they can be deemed to be unfit parents.

· Federal Guidelines in place that must be followed, and if a judge deviates from these guidelines then must justify it and explain in the record: federal guidelines say take into account:

· The earnings and income of the both spouses

· The standard of living: after afford basic necessities.

· Provide for children’s health care and general needs

· Must be based on specific numeric criteria.

· Balancing the ability to pay vs the need of the child or children

· Three models have been adopted to serve the federal guide lines:

· Income Shares Model: CA: majority: the child should get the same percentage of parental income that he or she would have gotten if the parents lived together. Section 4055

· Looks at both parents incomes together and determine what they would have spent on the kids had they lived in an intact household, then the amount is pro rated I proportion to each parents’ income. (also considers work related childcare and extraordinary medical expenses).

· Percentage of Income: flat percentage of the non custodial spouses income, a set amount depending on the number of kids in the family 

· Advantage: easy to understand and calculate

· Disadvantage: does not take into account a lot of different variables, only look at one parent’s income.

· Delaware Model: Melson Formula: assumption that the child’s needs must be met first before a parent may retain any income beyond that necessary for the parent’s basis support needs

· parents may keep sufficient income to meet their basic needs but not more than what is required for their own self support

· children are entitled to share any additional incomes so that they can benefit from the absent parent’s higher standard of living.

· Look to health, financial circumstances, earning capacity of the parties, and standard of living prior to the divorce.

· Older Children Issue: duty owed to kids after then turn 18 with regards to college education: 

· In CA:  majority: the duty of support it owed to the child only until they are 18 or until they finish high school and may be 19. 

· Since not duty to pay for college, when divorcing parents should explicitly state in settlement who is going to pay for college.

· Other states: Washington: there is a duty to support the child in payment for college if they child has the aptitude to go to college and if they come from a family where it looks like they would have paid for their college had the parents been together (look to see if parents went to college).

· Policy: they are still dependent and that is the state’s interest in having and educated workforce, college is becoming more important. 

· Step parents: have no common law duty to support step children, but under an equitable doctrine they may acquire a duty to support even after divorce if the step parent assumed the role of the parent and interfered with the real parent’s relationship with the step child.
· Colonna: Issue when the custodial parent to pay child support: wealthy custodial father to pay mother so they kids could be kept in the same style when with mother. Decision influenced by the fact that the kids spent long periods of time with the non-custodial mother (summer). 
· Peterson: issue is what is income for purposes of child support: money earned by never received (just but back into the business) should have been included (court did not decide properly), income for tax purposes is not the same as income for child support.

F. Modification or Termination of Support

· Termination: support terminates upon death of either party or remarriage of the spouse receiving the support.

· Modification: support is modifiable upon a showing that there is some type of substantial or material chance of circumstances.

· Gives courts a lot of discretion: balance the changes in circumstances with the need for stability and predictability.

· Look at needs of the party and the ability of each party to pay and support themselves.

· UMDA: very restrictive standard to modify: modified only if a chance in circumstances has occurred that is so substantial and continuing as to make the terms unconscionable

· CA: lower standard: when the court thinks it’s necessary it can chance it. 

· here cannot consider a new spouses income or a spouse’s remarriage.

· Issue of voluntary change in circumstances: 

Payor’s change:

· Change of occupation: voluntary: need to look at effect on both parties, remember spousal support is not an ongoing obligation like child support.

· Motive: a voluntary change of occupation that results in lower income may justify lowering support payments if the change was made in good faith. (if changing jobs for another reason then to lower support)

· Bright line rule: never allow anyone to end obligations if they made a voluntary choice that results in lower income: policy: efficient.
· Primary purpose rule: if primary purpose is something else besides to lower support then its fine.

· Sole purpose rule: if only purpose for making change was to lower support, no modification.

· Remarriage and new family obligations: 

· Can consider new child to support in the new marriage, but on other hand can argue this was voluntary.

· To lower the amount would depart from guidelines so must justify it.

· When decides support for children: look at the parents of THAT child, when considering the spouses income for the second child deduct the amount of payments for the first child.

· Increased resources: ex. Win the lottery: the payee cannot claim changed circumstances to get more bc her circumstances have not changed, which is why support is measured by the standard of living during the marriage.

· Deteriorating health: can lower if meets the substantial change standard.

Payee’s Change:

· Spouse receiving payment moves in with another but not remarrying: 

· CA: can lower has a rebuttable presumption that if you move in with someone else it reduces your need for support. Policy don’t need support as much.
· Bright line rule: if move in no modification or termination, rule between cohabitation and remarriage. Policy: more efficient.
· Factors to consider even there is enough cohabitation to reduce support:

· Length of cohabitation

· Economic benefit of cohabitation

· Intent of the parties: only not marrying to recieve support?

· Living arrangements: separate bedrooms, merged funds.

V. Custody

· Standard: Best interests of the child
· ALI Standard: custody arrangements should be made by who did what during the marriage or relationship, so primary caretaker is the guiding principle. (ie don’t start out with the best interests of the child)

A. Custody Arrangements

· Physical custody: day to day decisions

· Legal custody: major decisions

· To determine the best interests of the child look to the health, safety and welfare of the child:

· Prefer to give custody to the parents instead of a 3rd party: constitutional right to direct the upbringing of the child. 

· 1341: when custody is to be given to someone other then the parent: if being raised by someone else as the parents and it would be detrimental to the child to be moved back to the parent then can grant the 3rd party custody.

· Primary caretaker presumption in favor of the parent who has assumed the status of the primary caretaker because need continuity of care and stability for the child. (not really a presumption but a heavily weighed factor).

· the person who cared for the child most of the time in the past.

· Definition: interactions with the child or directs the interaction and care provided by others.

· Can consider child’s wishes if the child is mature enough and are of sufficient age and capacity to form an intelligent preference.

· Who is more likely to facilitate visitation

· Value in the assumption of continuing contact with both parents would be in the best interests of the child.

· Sexual activity of parents

· the more obvious the sexual conduct is to the children the more likely it can be ground for changing or awarding custody, some jx require actual harm be shown.

· Usually need actual harm.

· Taylor: issue of sexual conduct: gay roommate: need to prove that (1) the relationship itself it affecting the children (2) others’ perceptions of it. No actual harm here so vague presumptions of social harm will not be enough to change custody

· Religion of parents:

· can consider when is presents a substantial danger to the child

· in CA only consider if the religious practices are detrimental to the child

· generally not supposed to consider it, but can under certain circumstances when it will create a real or substantial likelihood of harm physical or psychological. (do not need to show actual harm like in sexual.

· If likelihood of harm is small, like with blood transfusion, not enough.

· The court in its discretion can limit what the parent is allowed to do visa vi their religion when in the presence of the kids. (can make it so parent cant take child to church when mother practices Judaism).

· Abuse

· CA: will consider a history of child and spousal abuse or abuse of a significant other when determining the best interests of the child…assumption that spousal abuse will cause mental harm to the child

· Drug and alcohol use

· Race: can consider but not really, need strict scrutiny: sub gov interest yes it the welfare of the child…so can be factor but not only reason.

· Cannot look at money because child support is supposed to take care of that.

· Cannot disadvantage mother for choosing to work

· bc punishes mom bc she can earn the money to support the child if she cant work

· can look at social science evidence to influence: there is no evidence out there that day care and having a working mom is worse for the child.

· Joint Custody: rationale behind it is that it promotes and ongoing relationship with both parents by keeping them both legally involved in the child’s life, so it is in the best interests of the child.

· Disadvantages: promotes conflict between the parents, continuity of care interrupted, ripe opportunity for abuse of kids by manipulation.

· In CA no preference for or against joint custody.

· Why have preference for it or why not?: if have preference for it, it gives presumption that men and women are more equal. Vs if have preference for it then might gives fathers more leverage to bargain away his econ burdens bc mothers generally want more time with children.

· To decide if joint custody is a good idea:

· How good is the parents’ ability to communicate with each other

· Do they have shared parenting values

· Willingness to share custody

· Preference of the child if mature enough

· Sincerity of parents request: don’t want them asking for it just for bargaining power

· Benefits to the parents

· Changes in custody: Show a substantial change in circumstances. 

· Renaud: issue of unfriendly coparenting: making relationship with father very difficult, she filed false claims of abuse. Court said to look at her purpose in making the false claims: if it was purely malicious and she knew they were baseless then can switch custody. But if they were not baseless as they were not here then don’t switch bc don’t want to discourage people from reporting abuse to protect the child. Knew she wasn’t being malicious bc she asked expert. 

· Move Aways:

· a non-custodial parent has to show that the move would cause a detriment to the child, he has the burden. If meets the burden then the court must decides if the move would be in the best interests of the child by weighing the problems in moving against problems of switching custody to the non custodial parent. (remember stability and continuity of care).

· Look at parent’s motive for moving, how far, and what impact it has on the child (better schools?).

B. Visitation

· Constitutional protected liberty interest of parents to direct the upbringing of their children.

· CA: section 3100: general rule is that the court will grant reasonable visitation unless the visitation is against the best interest of the child.
· Can deny visitation to sex offenders or abusive parent, but tends instead to limit visitation and or with supervision.

· If one parent wants to restrict the other’s right to visitation the parent wanting the restriction has the burden to show that the visitation is not in the best interest of the child.

· Visitation is not conditional on payment of child support.

· Visitation by a third party: no common law or constitutional right to visitation by a 3rd party. So if there is a right it is a statutory right.

· Varies from state to state who can petition:

· Function standard: anyone with a substantial relationship (ex foster parent)

· Blood limit: CA: if have on dead parent then relatives can petition.

· No one as long as one parent is alive it is their choice: policy efficiency, not good to order something the primary caretaker is against.
· In ca: if intact family a 3rd party cannot petition for visitation.

· Must give deference to a parents wishes and a presumption that the parent is always acting in the best interest of the child: Troxel…3rd party must overcome that presumption to get visitation: do this by showing that the parent was not acting in good faith.

· Troxel: statute that said any 3rd party who wanted visitation could get it if it was in the best interest of the child: unconstitutional because it was so broad and would interfere with the parents right to direct the upbringing of their children. Need to give deference to the parent’s preference and assume that the parent is acting in the best interest of the child.

VI. Unmarried Parents and Step Parents

· To decide who is a legal parent we consider:

· Biology

· Marriage

· Function: people who function as a parent in relationship and support

· Until recently: the child has one mom and one dad, and a child cannot have more then one of each of the same sex at the same time.

A. Unmarried Fathers

NEED TO DO BOTH STATUTORY AND CONSTITUTIONAL ANA

· Presumed Father: when: family code 7611

· Father and mother are married and child is born during that marriage

· When married and child was born within 300 days of the termination of the marriage

· If the marriage was void

· If after baby was born, two unmarried people, then get married, and he says he is the father and makes it public and puts his name on the birth certificate.

· If never married but within the first two years of the child’s life lives with the child and holds it out to be his own.

· If you have never been married to the mom or never lived with her or the child you can NEVER be a presumed father only a putative father.
· Who gets a constitutional right to direct the upbringing of the child: 

· Mother gets it via statute

· Presumed fathers get it via statute

· Putative father or alleged fathers do NOT get it via statute

· Adoption: if mom wants to put up child for adoption need the presumed father’s consent, but do NOT need a putative father’s consent. (statutory)

· Constitutional analysis: if there is biology plus: if not presumed father did you promptly come forward and demonstrate commitment to parental responsibilities when you found out about the child: if yes, then need to give consent for parental rights to be terminated. 

· So need bio plus if have parental rights

· If just bio you are entitled to just notice

· Policy for prompt standard: want an element of certainty in adoption process, don’t want to discourage parents from adopting.
· When deciding between two fathers courts generally prefer the man married to the mother, prefer a family unit.

· Michael H and Gerald D: G was married to mom so was presumed father, M: bio father, he also lived with mother and child for a little, held child out to be his own, supported. M is asking for visitation not custody. Marriage is critical here, if mom had married M then he could get visitation. Under statute only can have one father and that is the presumed father G, and would not be in best interest of child to award visitation to M bc it would confuse her. 

· Stanley: establish constitutional parental rights to unmarried fathers, mother and father lived together for 18 years and then mother died, court said that a statute that said he was an unfit parent solely bc he was unmarried was unconstitutional because it violates his procedural due process rights by denying him a preremoval hearing on the issue of fitness. 

B. Stepparents

· Common Law: step parents do not have a duty to support the step children

· a few states do impose a duty during that marriage but it ends at the end of that marriage

· The only way a stepparent has a duty to support a stepchild after divorce is when he takes over the natural parents duties and actively makes sure that the natural parent does not come forward.

· To get visitation the stepparent has to be acting this the parent or has been a psychological parent. 

VII. Adoption

· Most adoptions are actually kinship adoptions.

· Adoption law varies from state to state in its requirements

· Adoption is a two step process: 

1. Determine who has parental rights in order to terminate them.

2. Provide for adoption by new parents.

Termination: step one

· Who’s rights must be terminated by getting consent: mothers, all father’s married to mother, and all unmarried fathers who are entitle to substantive custody rights under state law.

· In ca: unmarried fathers that are entitled to substantive custody rights under the law are: presumed fathers, the putative fathers that meet the Michael H test (bio plus: come forward promptly standard).

· If a putative father who does not get constitutional rights, still entitled to notice.

· How to terminate rights: Must have consent if they are not unfit by clear and convincing evidence

· Get the consent in writing, some jx you actually have to come to court and tell the judge. Consent must be knowing and intelligent consent absent of fraud or duress.

· If don’t get consent you can terminate parental rights if you can find the parent unfit. 

· Definition of unfit varies from state to state: in ca and majority: the parent is unfit if they have failed to provide support for the child or to communicate with the child (no money and no effort). In CA this has to go on for one year, other jx as little as 6 months.

· Issue of Consent: there is a period of time between when you give your consent to which you can revoke it: in CA 30 days other jx say you can revoke it until the adoption is finalized.

· Open Adoptions: CA allows: parents get to chose the parents who will adoption their child.

· Sometimes involves contracts between bio parents and adoptive parents before and after the adoption process, ex visitation: but problem with enforcement of visitation after adoption.

· Open adoption can mean open records

· Private Adoptions: very expensive: but cant have baby selling, so pay for services or expenses.

· Agreements that give money to mother after she gives the baby look suspicious to the courts

· The court look at when and under what circumstances are the payments actually being made, need to be specific about what you are paying for.

Step Two allow for adoption

· Standard: court looks to see if it is in the best interests of the child to allow the adoptive parents to adopt.

· Race: After 2003 in CA, cannot consider race when determining whether the place was in the best interest of the child, but can still consider religion because many private adoption agencies are affiliated with religions so want to work with their own people.

A. Second Parent Adoption (common step parent adoption)

· Idea here is in the first state you usually terminate the parental rights of both biological parents, but in second parent adoptions allow one parent to adopt the child without having to terminate the parental rights of both biological parents. 

· Most states allow for second parent adoption in same sex couples, but a few don’t such as NV, but even those states that do not allow it do recognize it from other jx because of the full faith and credit clause since adoption it a judicial decree.

· Sharon S: two women partners, one is the bio mother, and the other wants to adopt, bio mother gave consent to adopt, bio mother now does not want partner to adopt and argues that she cannot give consent while keeping her parental rights. Court disagrees, says you can waive this part of the statute of giving consent and still keep parental rights to allow for second parent adoption. Also the statutory time had passed to which she could revoke her consent.

· In Re Nelson: man and woman living together she has adopted children he has not but has acted like one, so like step father case but not married, court will not allow him to adopt bc not married and mother does not want him to. Marriage policy: stability comes with marriage want to promote marriage

· Petition of S.O.: bio mom wants step father to adopt child, so need consent of bio dad, he gives it upon the condition of visitation after adoption, only did it so child could be covered under stepfather’s medical insurance. Bio dad argues that the consent was not knowing consent so not consent, court disagrees and cant enforce visitation and it was knowing.

VIII. Assisted Reproduction and Surrogacy.

A. Assisted Reproduction

· Most traditional form is sperm donation:

· If you are a sperm donor and go through a sperm bank you have no legal parental rights.

· If married to a woman who gets artificially inseminated you are responsible for that child if you consented to the insemination: but if dad hold child out as his own without his consent he will be estopped from not having parental rights after a certain period of time.

· Must go through proper procedures: in CA its based on the Uniform Parentage Act: p. 22 section 7613. If don’t go through the states procedures then the donor can be held responsible for the child.

· The law in CA has not been updated for egg donors, but they are treated the same as sperm donors.

· Embryo Case: frozen and mom wants to give them away and father wants them to be destroyed. Balance constitutional right to procreate vs constitutional right not to procreate. Court says the person who wants to avoid being a parent should prevail if the other parent has another way of having a child. Here she did not want the child wanted to give the embryos away so he wins. Sometimes contract to procreate is deemed not allowed bc of public policy.

B. Surrogacy vs. Gestational Surrogacy

· Gestational: man and woman donate own egg and sperm to another woman to carry the child.

· Regular Surrogacy: just donate sperm to woman to carry child and she uses her own egg.

· Many jx say surrogacy contracts are NOT enforceable: ex. NJ, we do allow them in CA.
· Johnson: gestational surrogacy case. Dispute to who is mom so court looked to statutes and found two contrasting ones in CA: one says mom is the person who gives birth, other says mom through blood test. Court says use but for test, who were the intentional parents, so the donating one is the mother.
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