FAMILY LAW OUTLINE Fall 2006
Professor Bensinger
I. INTRO

A. FAMILY LAW
1. Defines the ways in which the government will support, protect, and regulate family
B. ISSUES to CONSIDER
1. How do we define Family?
a. Marriage license (ceremony)
b. Blood
c. Conduct/actions/living together
d. Adoption
2. Why do people form families/what are the benefits to the individual?
a. Caretaking
b. Emotional/psychological support
c. Shared resources (financial & psychological)
d. Stability
e. Tax benefits
f. Social validation/tradition
g. Health insurance
h. Inheritance rights
i. Legal actions (tort)
j. Medical/healthcare decisions
k. Visitation/custody
l. Employee benefits (health/lie/pension, etc)
m. **property transfer rights
n. **decision-making rights
3. Are there social benefits/government interest in defining/preserving family?
a. Self-governance
b. Learn shared responsibility → makes you a better citizen
c. Moral grounds?
4. What should the government demand b/f it grants support/protection for relationship?
a. Family can be defined in different ways for different purposes
i. E.g. granting tax benefits vs. visitation/custody
b. EXAMPLE:
i. The 67 yr old woman wants a child
a. Does the state bar this & how? (case by case?  Cut-off age?)
c. EXAMPLE:
i. Should a man b able to bequeath his sperm to his wife?
a. Should we simply treat him as a sperm donor?
b. What about the uncertainty of transfer or property? (e.g. if he already has living children)
1. should the state be concerned?
d. EXAMPLE:
i. Should we allow first cousins to marry?
a. State interests in barring?
1. genetic instability (if we have scientific/genetic evidence)
a. but what if there is very little risk?
b. Social/moral incest (may be different than legal definition of incest)
b. Note: CA allows this!
C. PHILOSOPHICAL VIEWPOINTS TO APPROACH FAMILY LAW
1. LIBERTARIAN 
a. “let ‘em!”
2. RELIGIOUS/TRADITIONAL
a. Goes to stability of society → should do it the way we always have
b. UTILITARIAN
c. Greatest good for the greatest numer
3. FEMINIST
a. What is best for women and/or 
b. What women want (these are two different things)
4. SCIENTIFIC/OBJECTIVE
5. EFFICIENCY ARGUMENTS
a. Should the court really get involved b/c this is too difficult to evaluate
6. LIBERAL /MULTICULTRUAL
a. Respect/honor differences
II. WHAT IS FAMILY
**THEME OF PRIVACY RUNS THROUGHOUT** (e.g. Ks, support, violence, etc)
A. WHEN DO WE TREAT ADULTS LIVING TOGETHER AS FAMILY?

1. PUBLIC POLICY
a. SOCIALLY PRESERVING & STRENGTHENING MARRIAGE
i. We don’t want to undermine marriage so we can’t treat couples living together as married
ii. BUT we can’t treat them like 2 separate individuals with the power to contract because this would discourage people from getting married (since we don’t recognize contracts formed during marriage)
iii. EXAMPLE
a. Hewitt (10): 15yr relationship; 3 children; acted married
1. Acted married
a. told people & family married → held themselves out
b. she helped his career, etc
2. Oral K?
a. **we will not view couples living together as negotiating parties b/c this encourages non-marriage**
b. ***don’t want to encourage people to form relationships on their own terms b/c we want them to do what the state wants***
iv. **Courts will look to the public policy of the state**
a. E.g. Ill looked to:
1. State marriage act
2. Whether common law marriage banned, etc
b. Consider why people live together
i. Sleeping together
a. **BUT cannot K for sex → courts are uncomfortable dealing with these situations so don’t want uphold Ks that may have meretricious aspect**
ii. trial run
iii. philosophically opposed to marriage
iv. don’t want to deal with divorce
v. don’t want al the responsibility
vi. economic reasons (e.g. spousal support)
vii. benefits issues (e.g. social security)
viii. inheritance rights
c. PUBLIC POLICY OF STATUTE(S)
i. STEPS:
a. FIRST: Look to see whether the term (e.g. “family”) is defined in the applicable statute
b. THEN: Look to the public policy/purpose of statute
ii. LOOK at the function rather than the form  of the statute
iii. EXAMPLE:
a. Braschi (13): same sex couple; rent-control
1. always look to the statute first
a. here: statute didn’t define “family”
2. THEN: policy of statute
a. BALANCE
i. Ex: ll’s right to raise rent (rent stabilization)
vs. keeping family together
b. FACTORS: family for purposes of rent control
i. Exclusivity & longevity (don’t want to break up)
ii. Emotional & financial commitment
iii. Conduct of lives & how held out to society (did they consider themselves family or just roommates)
iv. Reliance for daily family services (were they in practice a family)
3. **in the same jdx, family may mean different things**
a. E.g. family for rent control is different than family for intestacy laws
b. ALWAYS look at the statutes in jdx
i. This is a very statutory area of law
c. STEPS
i. What is the definition under the statute (interpret vague language)
ii. Is the statute constitutional
2. CONSTITUTIONALITY
a. FUNDAMENTAL RIGHT
i. To protect “family”
a. BUT must fit the definition of family 
1. e.g. “blood, marriage or adoption”
2. Ex. [Glassboro (college kids case) ordinance definition]: 
a. One or more persons occupying a dwelling unit
b. As a single non-profit housekeeping unit
c. Who are living together as a stable and permanent living unit
d. Being a traditional family unit OR
e. The functional equivalency thereof
3. Otherwise, no suspect class, just unmarried cohabitants b/c no fundamental right
b. If no suspect class → rational basis
i. EXAMPLE
a. Ladue (18): zoning; single-family residence
1. FAM = blood, marriage or adoption
a. Just living together w/own kids ≠ family
b. SO RATIONAL BASIS
State interest = health, safety & welfare (good for property values, keep certain people out, etc)
B. THE CONCEPT OF FAMILY UNITY

1. THE ISSUE OF AUTONOMY
a. Is the family an individual unit OR a collection of individual interests?
i. Perception will affect how government deals with family as a group of people
ii. AND how it deals with the individuals in that group
2. FAMILY as a SYMBOL OF STATUS
a. Family gives individuals status
i. Public law deals differently with this status than just individuals
3. HISTORY OF FAMILY & MARRIAGE
a. Family is rooted in tradition (e.g. no incest) → RESISTANT TO CHANGE
i. Roman law
a. Viewed as a private matter 
1. developed into social institution during early roman empire BUT still didn’t regulate relationships
ii. Canon law
a. Roman Catholic Church defined marriage as sacrament 
1. regulation fell in church courts (church had jdx)
b. This view/regulation spread w/church’s influence over Europe
iii. Protestant Revolution (16th century)
a. Marriage ≠ sacrament
b. NOW it is the prerogative of the government
iv. Colonial US
a. Goals = acquire & maintain:
1. wealth
2. social position
3. love
b. father controls (b/c can’t marry w/o consent)
c. very difficult to separate (staying married is important)
d. LEGALLY:
1. wife treated same as child
2. single woman can inherit & own BUT lost ALL power once married
e. **no separate legal identity from husband**
1. wife merged into the husband
v. Industrial Revolution
a. Rise of Role differentiation (man at work, wife at home)
b. SHIFT in CUSTODY
1. used to go to husband → NOW → preference for maternal custody (as keeper of hearth & home)
c. NOTION OF CHILDHOOD
1. development period & education of child (b/c less opportunity to work in the fields, etc)
C. TREATMENT OF PROPERTY
1. Married Women’s Property Acts (1840)
a. REAL PROPERTY:
i. Previously, H got W’s land & could sell right to use land
a. W couldn’t make any decisions
b. LIMIT: H couldn’t sell the land (but could do everything but)
ii. W got the property back & dower rights
b. PERSONAL PROPERTY
i. H got rts to all personal wealth
ii. H also acquired debt
iii. H got the slaves
c. SOLUTION: family puts property in trust for daughter (H could use it but must use it to W’s benefit)
d. THE ACTS:
i. Returned same capacity as single women when dealing w/property she had before the marriage (separate property)
ii. BUT W didn’t get rights to H’s property or property earned during the marriage
2. PROPERTY SYSTEMS
a. 2 Basic Property systems in the US:
i. SEPARATE PROPERTY
ii. COMMUNITY PROPERTY
a. Separate property remains separate
b. Anything earned by either spouse during the marriage = property of the community (both spouses)
1. BUT H had the right to manage community property 
a. W only gained this right in the 1970s
D. MANAGEMENT OF $ WHILE THE MARRIAGE IS ONGOING
1. DUTY TO SUPPORT (Mcguire (63))
a. Duty to provide for Basic Needs
i. Courts order basic needs BUT presumption that if living together, these are being provided for
b. THE RESULT:  Courts will not order an allowance if living together
i. Only has the power to order payment IF
a. Separate OR divorce
1. et mensa et thoro: legal separation/separation from room & board
2. Rationale:
a. Assume that if apart → less likely to pay (so OK for court to force payment)
b. If together → assume that H is meeting W’s basic needs (b/c intertwined w/his own needs)
ii. Goal = PROMOTING MARRIAGE
a. Concern = if ct steps in & orders H to do what he doesn’t want to 
1. sanctioning escalation of disharmony w/in intact marriage
2. concern that problem will get worse & actually lead to marital split
2. DOCTRINE OF THE NECESSARIES
a. Creditor gets the right to go after the spouse for necessaries
i. Different than duty to support
a. Necessaries > Basics
1. STD = things that  family means, position & station in life warrant
b. Btw H & W &3d party (not just H & W)
ii. Spouse purchase things on credit, creditor knows that spouse is also liable (considers creditworthiness of spouse as well as purchaser)
a. BUT run the risk that creditor KNOWS spouse won’t pay
1. & denies credit b/c knows would have to go to court to get $
b. EXAMPLE: McGuire could’ve tried but run the risk of being denied b/c creditor knows H is “more than ordinarily frugal”
b. EXAMPLE:
i. Buckstaff (77): W buys sofa on her own credit; H won’t pay
a. PURPOSE:
1. doctrine promotes marriage
a. facilitates support of family unit b/c credit is extended to those who may not have the ability to make basic purchases as an individual
b. H PRIMARILY LIABLE?
1. in this case, holding H is primarily liable is okay b/c if apply intermediate scrutiny (b/c gender discrim):
a. show: (1) important govt int (support of family) & (2) substantially related (W still mostly dependant on H, etc)
ii. NOTE: CA uses “spouse” (F. Code § 720)
a. Mutual duty of support (both responsible, no primary resp)
1. this was done to avoid constitutional issues
b. EXAMPLE: H & W agree to separate
1. never commingled funds, assets, debts during marriage
2. W took H off health insurance
3. BUT b/f moved out H gets terminally ill & dies
a. Hospital sends bills to W (b/c still legally married, just agreed to separate)
4. **If legally married, she’s liable b/c medical care = necessary**
a. She must pay b/c still legally married → there are public duties inherent in the relationship (basic necessities)
i. Doesn’t matter that always paid separately& agreed to separate b/c relationship still exists
c. CA STD (case law): station in life defines necessaries
i. Look at: 
a. Income
b. Where live
c. With whom associate
ii. EX: pay for college?
a. May not be able to order if marriage intact b/c not basic necessities (but can try to go on credit if station in life & creditor allows)
b. May be able to order if separate/divorced
d. 4 SCHEMES OF LIABILITY
i. H liable for both H & W
ii. H primarily liable & W secondarily
iii. Joint & severally liable
iv. Buyer first & spouse secondarily
E. Ks DURING THE MARRIAGE (between spouses)
1. Should we allow Ks?
a. IF marriage is about private happiness (as we move away from public law marriage toward private happiness):
i. We should let more Ks than we have been willing in the past
ii. We should enforce Ks so that individuals reach their own agreements to maximize happiness
b. CONCERNS
i. Would it rise to the level of a contract?
ii. Is it at arm’s length
a. Consider rationality of parties, motivation, etc
iii. Remedies
a. Do they promote marriage, etc?
2. Judicial efficiency
3. EXAMPLE:
a. Borelli (98): W doesn’t put in home, H promise to leave house to W but leaves to daughter
i. **CA: marriage has duty includes psychological support, emotional support, etc
a. If she already owed this b/c married → no consideration for promise b/c already had to provide
b. BT consider: was obligation that broad
1. duty to provide but to personally provide?
ii. CONCERNS:
a. Ct worried that no actual contract
b. Worried that trying to get around prenup that protected prior kids
c. Duress/coercion of death bed promise/sick bed bargaining
1. I’ll give you medicine/let you come home if you give me…
d. Capacity (in his right mind?)
iii. PRENUPS & RECONCILIATION AGREEMENTS
a. We recognize these Ks BUT distinguish:
1. prior to marriage & once no hope → we are more likely to look out for our own interests 
a. don’t have same concern of arm’s length agreement
4. FACTORS (Pacelli (107): threatens divorce unless signed agreement; she signs to preserve marriage (1) social stigma of failed marriage (2) doesn’t want kids to come from broken home)
a. Look at:
i. COERCION/DURESS
a. Danger w/midmarriage agreement b/c unequal bargaining power
1. less danger b/f & after b/c nothing to preserve
b. CONTEXT = inherently coercive
ii. RECONCILIATION K?
a. STD = real separation/pause in marriage
1. e.g. can’t be created by spouse (ex: if never intended to leave, but just threatened)
b. IF NO → then can’t negotiate at arm’s length
iii. TERMS
a. Are they fair & just?
1. lower std than unconscionable
2. CONSIDER: is net worth UNFAIR (1) at time of signing OR (2) at time enforced?
a. Here: it was unfair both times so nonissue
F. VIOLENCE BETWEEN SPOUSES
Involves issues of family unity, etc
1. Canon Law
a. Always allowed spouses who could prove abuse to sue for divorce from bed & board
2. PROBLEMS
a. Family: must recognize abuse 
i. This is dependant on societal/family norms (e.g. “spanking”)
b. Government: agencies must recognize & treat as abuse (not interfamilial conflict)
3. MARITAL RAPE (Liberta (114))
a. Tradition/background
i. H couldn’t rape b/c
a. Marital unity (can’t rape yourself)
b. Consent (blanket consent from consent to marry → rt to sex)
c. W as Property of H
b. Later rationales
i. Preserve marital privacy (prevent government intrusion)
ii. Difficult to prove 
a. When does it turn from consensual to nonconsensual
1. how to understand/show withdrawal of consent
iii. Recognition discourages reconciliation
c. EP Challenge
i. No rational basis for holding unmarried men liable but not married men
a. **the same std should apply b/c no difference**
1. just b/c harder to prove marital rape doesn’t rationalize treating the groups differently
d. CA → Criminal liability for marital rape
i.  Where accomplished against a person’s will by means of force, violence, duress, menace, or fear
a. Note: not just physical force
G. SPOUSAL TORT LIABILITY
1. CONCERNS
a. Marital unity (can’t sue yourself)
b. Promote peace & harmony (support marriage)
i. Don’t want to foster suits between spouses
c. Fraud & collusion (insurance claims)
2. DEVELOPMENT
a. Hill (138): FLA 1982
i. Suits are detrimental to family
a. Must protect family harmony (not concerned about the ins cos)
b. There are other means for recovery for injured spouse
1. e.g. can order to pay bills if marriage dissolves
b. Burns (137): 1988
i. Discontinue immunity
a. Peace & harmony
1. not destroyed by suit but by underlying act
b. fraud & collusion
1. just b/c greater possibility doesn’t mean bar suits
a. investigators should be able to sniff these out
3. NOW
a. Most states have abolished immunity
i. For intentional torts
ii. Maybe create higher threshold for negligence (but still allow suit)
b. CA abolished immunity for intentional torts & negligence in 1962
H. BACK TO PRIVACY
1. how much privacy should be left in family law?
a. Is it appropriate for courts to get involved with certain issues?
i. CONCERNS: (1) privacy & (2) judicial efficiency
b. **REMEMBER**
i. Courts treat intact families differently than broken-up/no-hope families
III. ENTERING MARRIAGE

A. REQUIREMENTS

1. Consent/Agree (both must)
2. Competence 
a. Of age
b. Mentally & physically competent
3. Eligible (to marry each other)
4. JDX Reqs (must meet jurisdictional reqs)
a. Blood tests, license, etc
5. Solemnization/Ceremony
a. Official
b. Witnesses
c. ***mandatory in all states that don’t recognize common law marriage***
6. Certificate
a. Signed certificate & kept as public document
7. Waiting period
a. Some jdx require waiting period
8. Intent
a. Many jurisdictions honor intent of parties
i. E.g. if faulty certificate/unauthorized officiant → may still be ok
ii. **depends on whether strict req or not**
9. CA JDX REQS
a. Age: 
i. 18 yrs OR
ii. <18yrs with
a. Parental consent AND
b. Judicial consent
iii. **can be ordered to undergo annulment**
b. Can’t already be married
c. Capable of consent
d. Capable of consummating
e. Must be btw man & woman
i. Won’t recognize same sex marriage from other jdx [b/c ag pub pol of CA (as expressed in CA’s DOMA)]
f. **License**
i. Strict req
a. Death bed marriage → non-compliance w/license req
1. **knew needed one, just not enough time**
g. Solemnization
i. Declare you’re marrying
ii. Declare you’re H & W
iii. Otherwise, no particular words reqd, etc
10. VOID/VOIDABLE
a. Distinguish from divorce
i. As if never took place 
a. Divorce = existed but now over
ii. **the difference matters**
a. Re spousal/inheritance/support laws, etc
b. VOID
i. Can never be good (requires no proceedings to declare null/void)
ii. **can’ be valid for any purpose or anyone** (ex. bigamy)
c. VOIDABLE
i. Valid until annulment proceeding brought
a. Generally must be brought:
1. By party to marriage
2. During the marriage
b. Exception: under age w/o permission
1. Parent can bring until minor is old enough
B. RECOGNIZING MARRIAGE
1. **can be married for some purposes & not others**
a. EXAMPLE: War Brides Act (Lutwak (158))
i. Req of “SPOUSE” is different than whether or not valid marriage
a. Here: Spouse= want to establish life together (not just legally married) → common understanding of marriage
b. For other purposes: likely married 
1. valid marriage BUT this is irrelevant for purpose of act
ii. NOW: marriage fraud amendments (avoid problem of defining)
a. Only get provisional immigration status
b. 2 yr pd then get LPR status
2. SPECIFIC/LIMITED PURPOSES
a. If someone is married for a specific/ltd purpose → THIS MATTERS
i. Examples: (will affect)
a. Property rights
b. Tax benefits
c. Social security benefits
d. Immigration
e. Workers comp
f. Marriage (e.g. can you remarry)
g. Inheritance
3. STEPS (determine the specific meaning of marriage for purposes of an ACT)
a. FIRST: look at statute
i. Is there a definition of “marriage”
ii. Legislative Intent
a. Should the Act require special definition of marriage
b. THEN: Look at state definition of marriage
i. Does it appear that the definition should be the same as the state def
C. VOID/VOIDABLE?
1. SINGLE PURPOSE MARRIAGE
a. IF meet all reqs → not void
b. NOT voidable (b/c single purpose usually valid in terms of remarriage, etc)
i. Even if no intent to live together
a. b/c ct usually doesn’t want to determine every reason for the marriage
2. JOKE/JEST MARRIAGE (The Britney Spears Problem)
a. VOID?
i. If drunk → no consent
a. Note: this can be ratified (e.g. if live together for 20yrs following marriage)
b. VOIDABLE?
i. YES BUT VOIDABLE CAN BE RATIFIED
a. Turnaround time matters
1. can be ratified if stay together
ii. NO Agreement to marry → NO INTENT
a. Only want to freak out people
3. INTENT
a. **we do look at intent when determining void/voidable**
D. GROUNDS FOR ANNULMENT

1. CAPACITY TO AGREE (Edmunds (165): Harold & Inez & mental retardation)
a. **Low Std for Capacity** (lower than business ks)
b. Factors
i. Nature
a. Must understand the nature of marriage (ex. live together, can’t just leave)
ii. Obligations
a. Understand obligations (e.g. element of support reqd)
iii. Responsibilities
a. Understand the responsibilities of the relationship
c. Capacity when?
i. Competence at time of ceremony (know to what agreeing) OR
ii. Capability to actually carry out duties?
iii. **Probably consider both**
d. What about eugenics?
i. Can you force sterilization of mentally disabled
a. Buck v. Bull (3 generations of imbeciles) never overruled
2. FRAUD
a. **Higher level of fraud** (need more than contractual fraud)
i. Nature of fraud must go to essentials of marriage (more than just “but for” fraud wouldn’t have married)
b. ESSENTIALS OF MARRIAGE
i. Ability to have children
a. Also lying about desire to have
ii. Marital status
iii. Concealing paternity of the pregnancy
iv. Lying about impotency

c. NOTE: if spouse condones the fraud → no annulment
d. EXAMPLE:
i. Wolfe (171): says H1 died (otherwise H2 couldn’t marry b/c Catholic)
a. Essentials?
1. even now H2 can’t live w/W
2. **ENTIRE church community says wrong
a. Not just his personal quirk (more than “but for”)
e. TESTS FOR FRAUD
i. ILLINOIS (pretty much the same as CA)
a. Fraud that goes to the essentials of the relationship
b. No condoning (by continuing the relationship)
c. **will usually be about childbearing/sex**

ii. NEW YORK

a. Fraud is material to the degree that if hadn’t been practiced, wouldn’t have consented
b. **easier to get annulment b/c stricter divorce laws**
iii. HYPOS
a. “voted for Bush” but actually voted for Kerry
1. not enough in Ill/CA
2. maybe in NY
b. represent → $
1. not enough
iv. **mere disappointment not enough**
v. Religious intent → not enough
vi. Green card → ENOUGH
a. Intent only to gain green card enough because never intended to live as married
vii. Nature/Personality → not enough
a. E.g. drunken, slovenly, etc
3. DURESS
a. Usually need physical threat (immediate)
i. Threat of prosecution not enough
b. CAN be condoned (by staying together)
c. Example: shot gun wedding
d. CA LAW
i. Criminal liability for forcing marriage
ii. Criminal liability for abducting woman to force to get married
E. RESTRICTIONS ON MARRIAGE (State restrictions)
1. **FUNDAMENTAL RIGHT TO MARRY**
a. State restrictions subject to strict scrutiny
i. Only strict scrutiny when *SERIOUSLY IMPEDING* on F. Right
ii. Compelling int AND
iii. Narrowly tailored

2. 2 STEPS: is marriage regulation constitutional?
a. FIRST: is there as serious impediment to right to marry?
i. IF YES: Strict scrutiny
a. Compelling int
b. Narrowly tailored
ii. IF NO: Rational Basis
a. Legitimate state int
b. Reasonably related
3. **STATES CAN GIVE MORE**
a. E.g. can allow polygamy; same-sex, etc 
i. don’t have to restrict, but can if pass test
4. EXAMPLE:
a. Zablocki (176): can’t marry unless (1) up to date w/child support & (2) won’t become state wards (need judicial permission)
i. EP: class based on whether or not owe child support
a. **no suspect class BUT F. RIGHT** 
1. serious impediment b/c complete barrier to some & subst to others
b. Strict scrutiny
1. compelling state int: opportunity to counsel & less kids on welfare
2. Narrowly tailored: NO!
a. Doesn’t establish support payments (not tailored to meet that state int)
b. Better/other mechanisms to collect $
c. **UNDERINCLUSIVE** (doesn’t affect those who owe $ but no intent to remarry)
d. **OVERINCLUSIVE** (prevents from improving $ situation by remarrying)
ii. DP? (stewart says DP Lib Int) (substantive DP)
iii. Rehnquist says rat basis EP
5. PHILOSOPHY: Are marriage regulations outdated?
a. What is the purpose of marriage?
i. What has been the traditional understanding of the purpose?
ii. Have things changed to affect that understanding?
b. Why does government want to protect marriage?
i. What are we protecting
c. Why do people want to be married?
d. **can we change the definition of marriage w/o bringing down the house of cards?**
i. If we change one law/aspect, do we have to change all?
a. E.g. “no-fault divorce undermines marriage”
e. To what extent do rights re marriage affect rights re individuals?
6. COMMON RESTRICTIONS
a. MONOGAMY
i. Definitions
a. Polygynie: man w/ wives
b. Poylandry: woman w/husbands
ii. **No constitutional basis to argue for polygamy** (Reynolds 1878)
a. Restrictions do not interfere w/right to marry
1. can only just marry one
b. compelling interest: PROTECT MONOGAMY (pass rat basis)
1. tradition
2. bedrock of culture
3. Reynolds
a. Polygamy → despotism (1 person w/all the power)
i. 1 man over many subordinates
b. Protecting democracy/values (western values)
4. one man shouldn’t have many wives!!
a. Fewer females to go around
b. unchristian (should only have sex w/one person)
c. not democratic (not 1-1 equal)
iii. PHILOSOPHY: why shouldn’t we allow polygamy (if no precedent)
a. We allow serial monogamy, why not polygamy?!
b. IF we allowed: what would we require?
1. true consent of ALL parties (I agree to marry you & you can marry her too)
2. protect women’s rights (e.g. equal shares)
3. economic viability
c. FACTORS
1. efficiency (share child rearing duties)
2. hurt children (one father for many children? Effect when go into other environments like a classroom?)
3. hurt kids’ identities
4. potential for sex abuse
5. **ARE THESE REAL ARGUMENTS?**
a. Can’t they all be refuted
i. They occur even w/o polygamy
ii. If in the public eye/legal → less abuse
iv. HYPO STATUTE: male & female: 3 permissible spouses, show economically viable, true consent of all (also other reqs: age, etc)
a. **If the statute safeguards our worries re abuse why shouldn’t we allow it?**
1. it gets very complicated b/c
a. rights re divorce (e.g. visitation)
b. who can file, property/social security rights (how to split, etc)
b. Practically:
1. how can the state possibly regulate all this?
a. Would have to rethink the whole system
b. Would fundamentally change all areas of family law (the way things work)
v. NOTE: Bigamy = crime (e.g. 2 marriage licenses/different jdx)
a. RESULT:
1. 2d marriage VOID (automatic, don’t need proceeding)
2. strict liability (some states say it doesn’t matter if knew already married)
3. CA: NEED INTENT
a. Voidable (instead of automatically void) IF:
i. Former spouse absent for past 5 years AND
ii. Believed to be dead
b. RELATIONSHIP (INCEST)
i. **Always look at the statute**
a. FIRST: degree of consanguinity
b. THEN: whether it includes affinity relationships
c. PHILOSOPHY: Why is incest taboo?
d. Get out of clan → build a more stable society (this involves affinity also)
e. Genetic issues
f. Confuses relationships (affinity relationships) not just consanguinity
g. Potential for abuse (power dynamics)
1. ban prevents this problem
h. HOW FAR DO WE WANT CONSANGUINITY PROHIBITION TO GO?
1. what about first cousins?
2. NOTE: we’re not stopping the relationship, just the state sanction of the relationship
a. No criminal law, just no marriage
ii. ZABLOCKI ANALYSIS OF INCEST → ok constitutionally
a. Substantial interference w/right to marry?
1. not w/general rt, just w/person of choice
b. assume strict scrutiny
1. compelling state int = preserve health & welfare (genetics; destabilize households)
2. narrowly tailored? YES
iii. EXAMPLE:
a. Sharon H (191): Half-siblings
1. FIRST LOOK AT STATUTE:
a. Consanguinity statutes cover half-bloods (explicitly or interpreted)
2. Adoption?  (ends legal relationship w/family)
a. LOOK AT LEGISLATIVE INTENT
i. Doesn’t end relationship re marriage statutes (just for inheritance, etc)
ii. **Canon law never allowed this**
iii. Know leg intent b/c its what we’ve always done
iv. CA Fam CODE § 2200 (consanguinity statute)
a. Parents & children
b. Ancestor & descendants of every degree (direct line)
c. Bros & sis (half & whole blood) (adopted ok?)
d. Uncles/aunts & nieces/nephews
e. **doesn’t ban first cousins**
f. **doesn’t ban affinity relationships**
c. AGE
a. Common Law
b. Female ≥ 12; Male ≥14 (b/c ↓ life expectancy)
ii. ZABLOCKI ANALYSIS
a. Substantial interference?
1. NO just need to wait a little, but then able to get married
b. BUT on other end, YES
1. 16yr old can wait 2yrs, 80 yr old will never be able to go back in time
iii. **age is often used as a proxy for capacity**
a. Must show capacity to overcome bar (e.g. special circumstances)
b. BUT capacity ≠ maturity
c. Why do we distinguish btw age & capacity
1. **JUDICIAL EFFICIENCY**
a. Too difficult to have individual evaluation every time
i. Most are not capable at that age, so bar & then let them show special circumstances
iv. EXAMPLE
a. Barbara Haven (215): 14yr female  & 22yr male stepsiblings
1. needed permission of court to overcome statute: special circumstances (to get permission e.g. pregnant)
a. she argues in love BUT
b. should argue capacity (knows responsibility, mature, etc)
F. SAME SEX MARRIAGE

1. HISTORY FOR ALLOWING
a. Challenges brought under State Constitution (b/c Bowers)
i. **Can only give State Rights *(can’t give fed rights/bens)**
ii. HAWAII: denying license violated Gender Equality Provisions in HI Const b/c denying based on sex of applicants
a. BUT then Constitutional Amendment
iii. VERMONT (Baker 1999): Common Benefits clause of VT Const
a. Guaranteed all the same common law benefits
b. Denying marriage denied a # of benefits (insurance, etc)
c. Denying EP under VT common benefits clause
d. BUT stayed decision & VT legislature created civil unions giving the same rights under state law
iv. MASS (Goodrich 2003)
a. STATUTE STRUCK DOWN!
1. P argued that (1) statute okay because doesn’t expressly prohibit same sex marriage (2) if does prohibit then not ok under Mass const b/c F. rt to marry being denied
2. CT: (1) won’t give meaning to something that is unintended (statute does prohibit b/c always has been – no intent to allow just by failing to prohibit)
a. MASS CONST:
i. Doesn’t even pass rational basis (don’t even need to try strict scrutinty)
ii. Mass constitution demands MORE protection than fed const → err on the side of  protection
b. STATE ARGS: (to support denial of license to same sex)
1. favorable setting for procreation → OVER & UNDER INCL
a. some same sex couples DO raise
b. we don’t inquire/we let others marry when they can’t procreate
2. optional setting for childrearing (M-F) → no proof of this
a. restriction doesn’t make children more secure just tells them they’re not ok
3. preserve scarce state & private resources → no rat basis for this
4. trivializes/destroys traditional marriage/immorality
a. but actually strengthens marriage by allowing more to marry
5. interstate conflict → not Mass’ concern that other states don’t recognize
c. NO CIVIL UNION!
1. court says separate ≠ equal
a. the only reason you wan to create separate union is to discriminate
i. we’ve been there & it doesn’t work
2. HISTORY AGAINST
a. # of state appellate courts have rejected claims (e.g. AZ)
i. NY: rational basis
1. It is more important to promote stability in heterosexual relationships than homosexual relationships b/c:
2. it is more likely that a child will result (accidentally) in a heterosexual relationship → we protect these unions by allowing marriage
a. **there is no similar reason to protect homosexuals
b. It is rational to believe that it is optimal to have M-F role models
c. Failed to show ban based solely on ignorance & preg
1. failed to show no rational reason
3. FUNDAMENTAL RIGHT TO MARRY

a. Depends on how define marriage!! – framing the issue
i. “Fundamental right to marry the opposite sex?”
ii. Then can argue about the level of scrutiny (whether right to marry the same sex)
4. PHILOSOPHY: do the same arguments work for as arguments against polygamy & incest?
a. Are the critics right about the slippery slope?
i. Distinguish:
a. INCEST: can use genetics also → prob enough for rat basis
b. POLYGAMY: ???
5. RIGHT TO PRIVACY vs. RIGHT TO MARRY
a. Distinguish:
i. FED RIGHT TO PRIVACY: cannot interfere
a. B/c Lawrence: Fed Const says govt can’t interfere → can’t criminalize
ii. RIGHT TO MARRY
a. State actively gives benefits (not interfering, just not helping)
b. EXAMPLE: AZ case
i. Ban passes rational basis b/c defines rt to marry as opposite sexes
a. So no strict scrutiny b/c not infringing on F. Rt
b. Links to child rearing/optimal setting → enough for rational basis
1. this was a lower level rat basis than in Mass 
6. DOMAS & CONSTITUTIONAL AMENDMENTS
a. Ways to avoid the constitutional problem
i. CA DOMA (prop 22)
a. Legislation allowing same sex marriage was vetoed by Gov Schwarzenegger (people of state said they don’t want that)
ii.   FED DOMA
a. Is it really constitutional?
1. usually marriage left up to states (can the Fed Govt interfere)
b. **These have actually Decreased Rights & privileges available to heterosexual couples cohabiting but unmarried!!**
i. b/c marriage laws are inapplicable to cohabitants
a. these proposed amendments:
1. deny domestic partnership rights
2. no civil union benefits, etc
7. INTERNATIONALLY
a. Ned 2001
b. Belgium 2003
c. Canada
d. Spain (passed but not yet implemented)
e. Switzerland is considering
f. Ireland is considering
g. **many also allow civil unions**
G. CONFLICTS OF LAWS
1. can be between states BUT also involve other countries
a. conflicts may be of many types
i. **It is possible to have something recognized under some laws & not others (Malaysia does it)** (it can work)
2. THIS IS NOT FULL FAITH & CREDIT (that is when order issued by court)
3. CHOICE OF LAW RULES
a. General Rule: IF valid where celebrated → valid everywhere
b. Exceptions:
i. IF prohibited by POSITIVE law (written law/statute) of jdx with strong ties to couple
ii. IF prohibited by NATURAL law (public policy) of jdx with strong ties to couple

c. Natural law

i. STD: offensive to public sense of morality to a degree regarded generally with abhorrence
ii. LOOK AT:
a. Statutes AND
b. Penalties (e.g. crim sentence shows strong public policy)
1. ex: CT case: incest AND strong public policy ag incest (criminal sentence)
a. therefore, invalid in CT
c. **ALSO LOOK AT:
1. intent of parties

a. expectation of parties can play a role in choice of law decisions
b. **generally: courts like to uphold intent
i. Ex: married a long time, always believed married, acted as H & W
2. anyone else who might be harmed
a. e.g. children
b. this is an issue of equity → does court want to uphold something that hurts innocents?
iii. **Many states pass DOMAS to express public policy** 
a. Especially b/c statutes may not expressly apply to out-of-state marriages
4. RESTATEMENT § 283 (281)
a. Validity determined by local law of state which, w/respect to the particular issue has most significant relationship to spouses & the marriage
i. Basically → where domiciled
b. IF satisfies reqs of state where contracted, WILL be recognized as VALID
i. UNLESS: violates strong public policy of another state which has most significant relationship

5. THE OUTCOME:
a. Will be recognized UNLESS aginst public policy of state to which moved next
i. Note: full faith & credit issues are harder to deny based on pub pol (e.g. adoptions)
6. EXAMPLE: Fannie May case (218): Fannie May married uncle (incest laws)
a. Marriage OK in RI
b. Prohibited in NY (domiciled here whole time, even when married)
c. STEPS:
i. Positive law: didn’t expressly apply to out of state marriage
ii. Natural law: offensive to…?
a. Permitted under Jewish law & in RI
1. not so abhorrent as to be ag natural law
IV. UNMARRIED COHABITANTS

A. PHILOSOPHY: 
1. Why do people live together?
a. trial marriage
b. don’t want to be married/fall under marriage laws
c. economic reasons
d. philosophical objection to marriage
e. don’t want long term
f. can’t get married (not permitted by law of jdx)
2. NOTE
a. Average duration = 1.5 years
b. In only 10% does neither expect to get married
B. COMMON LAW MARRIAGE

1. HISTORY
a. Live together but not married b/c lack of clergy, etc
i. **assimilated cohabitation into marriage** (state made like married couples)
b. Was common early on (b/c lack of clergy, etc)
c. THEN → push to abolish
i. Recently abolished: Georgia; Idaho; Pennsylvania
d. still recognize:
i. Alabama
ii. Colorado
iii. Kansas
iv. Montana
v. Rhode Island
vi. South Carolina
vii. Texas
viii. Utah
2. BASICS
a. Doesn’t meet traditional reqs (ceremony, etc)
b. **Is LEGAL**
i. Must get FORMAL divorce to dissolve a common law marriage
c. Bases in Canon law
i. Promise to marry + consummation of promise
3. CHOICE OF LAW
a. If recognized under common law & then move
i. Will be recognized in new state (even if doesn’t recognize common law marriage) b/c VALID where occurred
b. NOTE:
i. Will depend on nature of contacts with the common law state
a. Domicile = enough contact
b. BUT different states have different reqs → must look at choice of law provisions (to see if even recognized in the common law jdx)
1. e.g. summer home enough?  On vacation enough?
ii. ON TEST: they will reside/domiciled in common law state
4. REQUIREMENTS
a. Common law marriage is defined by statute
i. Need all reqs for valid marriage (except ceremony/license, etc)
a. E.g. can’t have common law marriage if not divorced from previous marriage
1. note: once previous marriage dissolved/problem cured →
a. common law marriage will be valid as of date cured
ii. ELEMENTS: IA reqs (winegard (233) serial marriages, married on plane)
a. Intent + present agreement
b. Continuous cohabitation
c. Public “holding out”
1. **can’t have “secret common law marriage”
d. **CAN INFER**
1. Some elements can be inferred from factors under 3d prong
a. Ex. can infer intent, present agreement from holding out
e. **holding out is the most important**
b. STEPS:
i. LOOK AT STATUTE
a. Reqs for valid marriage?  (except ceremony, etc)
b. Recognize common law marriage?
1. If yes, reqs for common law marriage?
C. PUTATIVE SPOUSES

1. BASICS
a. Not actual spouse (unlike common law spouse)
b. **meant to protect someone who thought married but actually not**
i. So we have presumptions & burdens of proof to regulate

2. REQUIREMENTS
a. Participated in ceremony/solemnization
b. G/F belief in validity of marriage (believes married)
i. This includes evaluation of facts
a. Ex. look at whether H visits prior spouse; stays there (Spearman)
c. Meeting the reqs doesn’t make you equal to a spouse
i. **only gives you property rights**
a. Tries to help/protect if tricked/mistake
3. STEPS:
a. Show lawful spouse
b. IF CAN’T → try to show putative spouse (at least get some prop rights)
i. Ceremony/solemnization
ii. G/F belief
4. EXAMPLE: Spearman (241): 2 “widows” & insurance policy; lawful widow?
a. CA RULE to show lawful widow
i. FIRST: presumption that most recent = VALID
ii. THEN: prior W/H can rebut by showing:
a. No divorce/annulment 
1. search records & show nothing on record
iii. IF REBUT: burden shifts to most recent to show:
a. YES DIVORCE
b. Couldn’t show lawful, so must show putative spouse (here: failed G/F test)
D. ALTERNATIVES TO MARRIAGE

1. TRANSEXUAL & TRANGENDER MARRIAGE
a. CONSIDERATIONS:
i. LOOK TO LITERATURE RE GENDER IDENTITY
a. NJ 1976: Male to Female seeks spousal support (H says marriage void b/c W still male)
ii. Female for purposes of property distribution/support laws
iii. LOOK TO BIOLOGY & GENES
a. KAN 2002: Post-op female ≠ female for purposes of marriage statutes
1. marriage void as against public policy
iv. LOOK TO BIRTH STATUS
a. TEX 1999:Post-op female does not get wrongful death suit for H
1. marriage void as against public policy b/c born male
b. OH 2003: No marriage license (marriage won’t be valid)
v. EUROPE
a. Generally: consider gender of post-op
1. BUT only post-op (won’t consider pre-op/no op to be anything but bio-born)
b. INTERESTING TAKE:
i. Judges say sex = sex at birth
a. Does that mean lesbian man can enter same sex marriage (becomes female & likes females)
1. still male according to definition → law says yes!
a. But court will likely find a way out of this!
2. PALIMONY (Unmarried Cohabitants)
a. PHILOSOPHY
i. Distinguish between those who can’t get married & heterosexuals who choose not to.
ii. How should we treat these relationships?
a. Like a marriage? → will this encourage stability?
b. Like a contract between 2 single people?
c. In between?
b. Palimony C/A (MARVIN REMEDIES) (Marvin: she gives up career & lives w/Lee marvin)
i. Express k
ii. Implied K
iii. Equitable relief (constructive/resulting trust) b/c unjust enrichment
iv. Quantum meruit
v. **NOTE RE CONSIDERATION**
a. Ks are not lacking consideration b/c meretricious relationship/k for sex
1. **provide other things besides sex:
a. Companion (support/accompany)
b. Opportunity Costs: Give up things (e.g. career) 
c. SHOW:
i. K (promise & consideration) OR
ii. Unjust enrichment
d. MARVIN REMEDIES
i. Most courts agree w/marvin BUT remedy varies
a. Some = express K but nothing else (expectation)
b. some req K in writing
c. some allow all remedies (K & equitable remedies)
ii. **regardless, w/ o express K in writing, all these are hard to prove**
iii. PRACTICALLY:
a. Hard to prove
b. Very hard to recover under palimony suits
c. Usually only the wealthy
1. must hire atty
2. must have had enough $ to matter
3. must have rendered large amount/value of services
d. **Choice of law issues** 
1. e.g. if begin in full marvin jdx but move to Ill, etc. (will they allow a suit?)
e. Unjust Enrichment
i. No unjust enrichment if person rendering services expects no payment
a. Must have expectation of something in return
ii. PROB: if allow unjust enrichment → giving rights that even married couples don’t have (married couples can’t contract)

f. NY REQS (Roccamonte (243): come back from CA & divorce H, I’ll provide for you for life)
i. Only show COHABITATION
a. Living together/supporting each other AND
b. Treating each other like family
ii. EXAMPLE: Roccamonte
a. Suit for $ (not services) – K to provide for life
1. enforceable K (strong evidence here):
a. promise (in front of friends)
b. Inducement (left CA)
2. can do lump sum (so can distribute rest of estate)
b. MARVIN REMEDIES?
1. hard to prove
2. $ award wouldn’t be less than if legal spouse
3. **Show cohabitation & get something**
3. DOMESTIC PARTNERSHIPS & CIVIL UNIONS
a. STATE INSTITUTIONS
i. Get benefits like marriage from state but not Federal benefits
ii. HI (268)
a. Must be legally prohibited from marrying
b. *provides for same sex AND incest*
iii. VT & CA
a. Closest to marriage
b. Try to give same benefits as marriage (under state law)
iv. CA REQUIREMENTS
a. 2 adults
b. Cohabit
c. Can’t be married/other partnership (unless terminated)
d. no incest that would bar marriage (i.e. rejected under consanguinity statute)
1. **still forbidden even though same sex couples cant have kids** (must be more to incest than genetic concerns)
e. ONLY:
1. same sex OR
2. old age (>62 yrs b/c social security concerncs)
a. allows same marital rights (visiting Hospital, etc) w/o decreasing Social security benefits
f. must register to get benefits of partnership/union
g. **GET same rights**
1. during relationship
2. after relationship breaks up
3. if death
4. re kids
h. **not an alternative to marriage** (for heterosexual couples <62yrs b/c not eligible to register)
E. STEPS FOR DETERMINING MARITAL RIGHTS
1. Is Marriage VALID?
a. Look at choice of law (where solemnized)
i. Meet all reqs?
b. Will new state recognize?
i. Not ag positive or negative law?
2. Voidable?
a. If valid/not void → Can it be/has it been annulled?
3. Other recourse?
a. Common law marriage?
b. Putative Spouse?
i. Valid ceremony?
ii. G/F belief?
c. Express K?
d. Implied K?
i. Cohabit?
ii. Consideration/Inducement?
e. Unjust Enrichment?
i. Inducement?

V. DISSOLVING MARITAL STATUS

A. HISTORY
1. Church Law
a. Annulments
b. Legal separation
i. Don’t have to live together BUT still duty to support
ii. Can’t remarry
c. Divorce (not in England until 1857
2. US 1800
a. All New England & most others allowed
b. Only under fault based system 
B. FAULT VS. NO FAULT

1. FAULT
a. Still allowed in ~30 states
b. GROUNDS FOR DIVORCE
i. Adultery (intercourse w/other)
a. Usually proven by indirect evidence: 
1. (1) inclination & (2) opportunity
b. Direct evidence
1. usually staged/collusion (if both wanted out)
ii. Cruelty
a. Violence OR conduct extreme enough to
1. threaten life OR health
a. includes threats to mental health
iii. Desertion
a. Without spouse’s consent AND w/o justification
b. Consent to desertion:
1. fail to object when happens OR
2. offering to/or reconciling
iv. Constructive Desertion
a. Not having sex (unless physical OR health reasons)
v. Impotence

c. AFFIRMATIVE DEFENSES TO DIVORCE
i. **court can raise these sua sponte**
ii. Insanity
a. “I was nuts when I did it”
iii. Connivance
a. Encouraged spouse to engage in behavior
1. e.g. encourage adultery so can get divorce
iv. Recrimination
a. **can’t bring claim if you are equally as bad**
1. no divorce if the claims are equal (clms counter each other)
b. Ex: Kucera (295): W: extreme mental cruelty; H: adultery & extreme cruelty (father of first child visits when H not at home)
v. Condonation
a. Continue to live w/act like married when know of conduct
vi. Collusion
a. If court finds that you & spouse faked evidence

2. NO FAULT
a. The Move to No-Fault
i. Collusion/perjury, etc (attempt to give judges more control over process)
ii. Judicial efficiency (don’t have to get into everything)
iii. Don’t have to argue about who was more at fault (since usually both have played a role)
iv. Women’s movement
v. 60s → living together now morally ok
vi. **encourages to be more equal partners** (b/c H can leave – must learn/be able to support yourself)
a. Currently: 6 of 10 times, W files (economically sound therefore can get divorce)
b. PROCEDURE
i. Much more adversarial than other civil litigation
a. Parties can’t resolve differences
b. Judge steps in & approves everything
c. Public interest (is like a 3d party) in preventing dissolution
ii. H & W are the only parties (children not involved/don’t get say)
c. CA Fam Code § 2310

i. No fault based grounds allowed
ii. GROUNDS:
a. Irreconcilable differences
b. Incurable insanity
d. CA UMDA
i. Irretrievable breakdown

3. IRRECONCILABLE DIFFERENCES
a. Only one person needs to claim irreconcilable differences
b. **can be established by one party alone**
i. Especially if living separate & apart
c. CT will usually only disallow if NO evidence at all
i. *usually living apart is enough evidence*
d. EXAMPLE: Desrochers (312)
e. HYPO: W paraplegic in accident; H files for divorce
i. W doesn’t want divorce b/c health insurance
ii. CT → irreconcilable diffs (not getting along, etc)
a. Can consider health insurance when dividing prop
b. BUT won’t force to stay in marriage if one thinks irreconcilable differences
f. NOTE: Missouri: 
i. Can only use no-fault if both agree marriage broken
a. IF one says not broken, must use fault
4. ASPECTS OF NO FAULT
a. Assumes that personal happiness is most important
a. Couch the debate in perspectives of how we should treat marriage
b. K between 2 individuals → want no-fault
c. Less individual control once enter into → want fault
b. BUT are marriages happier now that we have no-fault?
i. Grass is greener syndrome (permanently on marriage mkt b/c knowyou can get out)
c. **doesn’t consider fault in any way**
i. There is no recourse for bad behavior
ii. MAYBE (depending on jdx) consider in phases for property distribution & spousal support
iii. No vindication through courts → no satisfaction through divorce process
5. CONSEQUENCES/SIDE EFFECTS OF NO-FAULT
a. Change in economic status (for spouse who doesn’t want the divorce)
i. Harder to maintain 2 households
b. Health insurance
c. Pension/retirement benefits
d. Stuck w/single parenthood
e. Psychological impact (if spouse doesn’t want to be left)
f. Encourages Women to remain independent
g. CHILDREN!
i. Should we have speedbumps on the road to divorce?
ii. ↑ conflict = staying in marriage worse for kids
iii. Medium conflict = better to stay in marriage
6. COVENANT MARRIAGES
a. Good option?
b. Can choose to have stricter standards than no-fault
C. PROPERTY DIVISION

1. involves wealthier families b/c usually not much left after debt (usually nothing to divide)
2. STEPS:
a. What property is subject to division?
b. What is the basis/HOW will we divide?
i. What discretion does jdx give to judge to decide?

3. TYPES OF JDX
a. TITLE-BASED
i. property is awarded as owned during the marriage
ii. Common Law
a. Whose name is on the title
1. now: there is no pure title based common law jdx
b. Community Property
c. If owned as community property during marriage → this is its title
1. owned 50/50; so split it 50/50
iii. **judge has NO discretion to change distribution**
b. PURE EQUITABLE DISTRIBUTION
i. **judge has discretion to divide ALL property of both spouses**
a. Doesn’t matter who/how owned
b. STD = as is just and proper
c. TOTAL discretion
ii. Examples: CT, Ia, Mass, NH, VT
c. EQUITABLE DISTRIBUTION OF MARITAL PROPERTY
i. **judge has discretion to distribute marital property**
a. NO discretion to distribute separate property
d. UMDA (a)
i. recommends equitable distribution for common law states
a. Judge can distribute ALL property
1. **huge amount of discretion**
b. FACTORS to consider when dividing:
1. duration of marriage
2. any prior marriage of either party
3. any antenuptial agreement of the parties
4. age, health, station, occupation, 
5. amounts & sources of income
6. vocational skills, employability
7. estate, liabilities & needs
8. custodial provisions
9. whether it is in liey of or in addition to maintenance
10. opportunity for future acquisition of capital assets & income
e. UMDA (b)
i. recommends equitable distribution of COMMUNITY property for community property states
a. **not just 50/50 split**
b. FACTORS to consider when dividing (all relevant factors including):
1. contribution of each spouse to acquisition of marital property
a. including contribution as homemaker
2. value of property set apart to each spouse
3. duration of marriage
4. economic circumstances of each spouse when division of property becomes effective
a. including desirability of family home OR right to live there for reasonable period for spouse w/custody of children
f. HYPOS: p 402
i. Common Law (pure title-based): only house divisible (if other prop in only one name)
ii. Community Property w/title-based: shared title = split 50/50; AND everything acquired during marriage split 50/50 (b/c community prop)
iii. UMDA a: all subject to division (ct gets discretion re how)
iv. UMDA b: all COMMUNITY property subject to division (ct gets discretion re how)

g. Considerations (when dividing)
i. Contribution: looks Back (what have you done to deserve it)
ii. Need: looks Forward (how much do you need this $)
iii. Contribution of HOMEMAKER SPOUSE
a. This is a consideration in equitable distribution
1. what are services worth?
a. Look at value of tasks/replacement costs
i. Ex. driver, nanny, cook
2. What if she didn’t do those things?
a. Look at opportunity costs (what s/he gave up)
iv. Need of HOMEMAKER SPOUSE
a. does homemaker need more than spouse who did work during marriage OR
b. get nothing b/c had a nice life where everyone worked for her/him OR
c. need more b/c lifestyle to which have become accustomed?
h. DIVIDING PROPERTY

i. STEPS:

a. FIRST: Look at Statute → Type of jdx
1. what can the court divide
2. how can the court divide it
b.  SECOND: **always LOOK at when acquired**
1. PRESUMPTION: if acquired during marriage → BOTH spouses contributed equally to acquisition
2. REBUTTABLE: 
a. Show different contribution
b. Show acquired after separation (Pierson: W inherited dad’s farm→ not subject to division b/c after separation)
c. THIRD: DIVIDE → how will we divide? (Pierson)
1. incomes

2. how hard is it to divide the property?

a. **all assets are NOT equal**
i. Depending on needs, might prefer one over the other
b. CT doesn’t want to force liquidation just to make it easier
i. E.g. may give one to H & all others to W to balance
3. sever ties

a. don’t want to make up imbalance by requiring payments
i. this prolongs the relationship
4. promote self-sufficiency of each spouse

a. ex: consider W’s income, what she has (whether there is the ability to be self-sufficient)
d. EXAMPLE: Pierson
1. H gets house (worth $90K) BUT 
a. W gets $20K jment lien to even it out (H has $70K)
2. W also gets other prop (worth $26,810) = $46,810
a. BUT also has other assets not subject to division (farm) so inequality is ok
ii. EQUITABLE DISTRIBUTION
a. Generally: Females get ≥ 50% of net assets in Eq Distribution setting
1. maybe b/c earn less on average?
b. Remember: 
1. Pierson presumes EQUAL CONTRIBUTION
a. Some states: presume EQUAL DIVISION
c. Presumptions of Equal Division
1. can’t be considered homemaker AND economic contributor (i.e. if worked & did most of housework)
a. **can’t get >50% (No reward for taking on traditional role & working)
2. waste/commingling of funds
a. equal division if don’t object at time of waste (e.g. spend all on toys) & commingling of funds
d. Fault/Misconduct
1. some states don’t allow consideration of fault when dividing
2. some states DO allow
3. CA → cannot consider fault (marital misconduct)
4. BUT **even if CAN’T consider Fault:**
a. Conduct shocking conscience may be taken into account
i. E.g. plotting murder of spouse
5. EXAMPLES
a. Gifts given for “normal” occasions ≠ misconduct
i. E.g. given to son for graduation = proper gift
4. CHARACTERIZING PROPERTY
a. SEPARATE PROPERTY
i. Owned by either spouse before the marriage
ii. CA: property acquired:
a. Before marriage OR
b. After marriage by gift or inheritance
c. Property received in exchange for separate property
iii. Remember: it is possible to change separate property into marital property
b. PRESUMPTIONS
i. Can assume all property acquired during the marriage = Marital Property
a. REBUT: must show individually why each is not marital property
ii. EXAMPLE: O’Brien (412): W’s brokerage acct started w/inheritance; gift from aunt Mabel
a. Increase in value of account during marriage = community prop?
1. NO → need active participation (broker deciding, not H)
b. Commingling of funds (put $ into account) = community prop?
1. NO → any comm prop put in was taken out & spent for marital purposes
a. **TRACES**→ no comm prop left in account
c. Title on account in both names = community prop?
1. NO → look at what happened to $ in account (not just title)
d. Aunt Mabel’s checks = comm prop (b/c joint prop for tax purposes)
1. NO → look at intent (Mabel intended gift to W)
c. SPOUSAL GIFTS
i. IF use marital property  to buy the gift → separate unless SUBSTANTIAL (CA)
a. CA: gifts between spouses of clothing/jewelry = separate unless substantial
5. TRANSMUTATION
a. How to change separate property into marital property
b. 3 Approaches
i. If change title (to both names) → automatically changed
ii. REBUTTABLE presumption of transmutation
iii. Require proof that actually changed (ex. if didn’t keep good records)
6. APPRECIATION/INCOME
a. INCEPTION OF PROPERTY RULE
i. IF separate property appreciates in value during marriage
a. Whatever was titled when got it → appreciation is also that 
1. e.g. if separate property, appreciation = separate
b. RENT
i. Rent on property
a. Varies by statute whether separate or community
c. MEASURING VALUE
i. WHEN do we measure value of property?
a. CA → date of separation 
1. when we consider end of marriage & when we value assets
7. HYPOS
a. $ earned for labor = marital prop ( ex. tips)
b. $ from dad = depends on intent (gift,etc)
c. Jewelry = probably separate property if gift
d. Painting purchased w/marital funds = marital property
e. Arguments for & against:
i. Yes, marital property: argue 
a. (1) transmutation; 
b. (2) commingling of funds (e.g. if use marital property to pay off principal on mortgage)
ii. No, separate property: argue 
a. (1) tracing (e.g. follow the $ from separate property) 
b. (2) inception of title rule (e.g. % increased in value on initial $ = separate property)
f. Presumption: will be presumed to be purchased w/marital funds UNLESS cn trace it & show it wasn’t (and any income from prop will also = marital)
8. CHOICE OF LAW
a. What property is subject to division? 
i. Use law of state where divorce
b. What type of property
i. Use law of state where acquired to determine if it is separate or community
9. QUASI-COMMUNITY PROPERTY STATUTES
a. If property would have been community property if acquired in community property state→ treated as community property for purposes of divorce
10. DIVIDING DEBT
a. 4 Different Methods
i. Equitable division: court discretion ↑ (what would be fair)
ii. Divide debts proportionate to how ASSETS divided
a. Ex. H = 60% of assets & 60% of debts
iii. Total net subtraction
a. Total assets – total debts (divide the difference)
iv. Net out the asset (individually)
a. Value of house – debt on house (divide the difference)
11. MARITAL HOME
a. Who has children?
i. The court likes to figure out ways for minor children to stay in home
ii. BUT also to end relationship
a. Ex. lien on home, etc (ends relationship but keeps home)
D. SPOUSAL SUPPORT

1. Traditionally: considered (1) need (2) ability to pay (3) fault/reward for service
2. Now: intended as temporary measure to help get spouse receiving support to get back on his/her feet (rehabilitative)
3. UMDA: who gets it
a. Insufficient property to provide for reasonable needs
b. Unable to support themselves by working
c. Custody of young children
d. **statutes are gender neutral**
i. In >1/2 states, cannot consider marital misconduct
e. Goals = rehabilitative & temporary
f. It is hard on the paying spouse (must manage 2 households) → temporary
g. Encourage independence/self-reliance
h. Want to terminate/end relationship (don’t want to force ongoing relationship where one is in a position of power over the other)
4. WHEN is it necessary?
a. Want to prevent from becoming ward of the state
b. Chance to reach higher earning status
c. Compensate for human capital not compensated during marriage
d. **Look Backward**
i. For receiving spouse (what was done/foregone during marriage)
e. **Look Forward**
i. For paying spouse (what can pay/what benefits received from spouse during marriage)
5. UMDA § 308
a. Must meet the reqs to get alimony 
i. **PREFERENCE = no support if possible**
b. Courts has discretion to determine how much & how long (factors)

c. LOOK AT FACTORS: (Turner): goal = get parties back on their feet
i. Incomes (past & present) [education level, experience, etc]
ii. Physical condition (e.g. able to work?  Medical bills?)
iii. Support for kids
iv. Property (ex. pension)
v. Length of marriage
vi. Ages
6. STANDARD OF LIVING
a. Determined at END of marriage (not average over whole marriage)
i. PRESUME spouse helped/contributed to ability to get this
7. DETERMINE:
i. AMOUNT: consider FAIRNESS (not just subsistence)
ii. E.g. not fair if one spouse goes on w/↑ income & other has hardship
iii. Long-term marriage: 
a. START by splitting income in half
1. this is ok to PRESUME (especially if support only for short period of time)
b. LENGTH:
i. Must consider ALL statutory Factors & weigh specifically 
a. can’t pick & choose which factors to apply
ii. **very discretionary**
a. As long as court goes through job of balancing individual factors, very hard to overturn on appeal
c. EXAMPLE: LaRocque (443): W got house but wants some of pension
8. CA §§ 4320, 4330
a. Ct decides amount and length of time
i. STD: 
a. Just and reasonable amount
b. Based on standard of living during marriage
ii. RULE OF THUMB:
a. After 10yrs marriage → get support for ½ length of marriage (tom cruise)

b. FACTORS:
i. present & future earning capacity
ii. extent to which helped other get degree
iii. separate property
iv. child care responsibility
v. age & wealth
vi. evidence of hardships
vii. domestic violence
viii. tax consequences
ix. goal of self-sufficiency
x. duration of marriage
xi. **anything else court decides is just & equitable**
xii. **ct has discretion to determine what weight to afford each factor**
c. REBUTTABLE PRESUMPTION (4322)
i. Childless marriage = NO support 
a. SO LONG as have sufficient separate property
ii. Rationale: can get back on feet faster (b/c no kids to take care of)
9. REMARRIAGE
a. Recipient gets married: support stops (can’t get both incomes, new spouse now has duty to support)
b. Payor gets married: don’t consider new spouse’s income
10. MOVING IN
a. Recipient: payor can ask for modification b/c changed circumstances
i. **ct PRESUMES lower need for support** (shared responsibility)
E. PRENUPTUAL AGREEMENTS
1. CONSIDERATIONS
a. Most common form of marital K
b. Traditionally used by people w/substantial assets
c. *very common particularly when marrying for 2d, 3d, 4th times*
i. Rationale: preserve prior assets (from other marriages)
d. can deal with distribution of property at death AND divorce
e. can make agreement re party’s conduct during marriage
f. can address child support & custody
i. BUT high scrutiny AND cannot waive obligation 
a. Rationale don’t want kids to become public charge
g. Usually situations where one better off b/c fear of trying to take prop
2. REQUIREMENTS
a. K REQS
i. Consideration
ii. Voluntary
iii. In writing
iv. *Subject to greater scrutiny than other Ks*
b. PROCEDURAL REQS
i. *in addition to K reqs*
ii. Full & fair disclosure re assets, amt, etc
iii. OR reasonable provision for spouse
c. PUBLIC POLICY
i. *court will scrutinize provisions to see if against public policy*
ii. IF can read provision to not be against public policy
a. Provision will stand (b/c intent of parties)

d. PUB POLICY EXAMPLE: Sanders (729): if file for divorce, forfeit all interests
i. Ag pub pol?
a. forces to stay in bad marriage; penalizes seeking legal rem
ii. BUT: can be read to be not against public policy?
a. LOOK at PURPOSE (prevent divorces)
1. Read in G/F provision (can file in G/F & w/reas grds)
a. Only forfeit if B/F filing 
e. PROCEDURAL REQS EXAMPLE: Simeone (733): nurse & neurosurgeon
i. Eve of wedding = no full & fair disclosure
ii. CT SAYS: no need for extra procedural reqs b/c K remedies cover this (duress, etc) → this is minority view
iii. Majority view: **MOST STATES still req procedural reqs**
a. Rationale:
1. not really arm’s length (never think your marriage will fail)
2. emotional aspect clouds jment (trust other person won’t hurt you/not suspicious)
3. like adhesion ks (no real choice if want to get married)
3. UPAA (745)
a. Adopted by most states
b. CA adopted w/modification
i. § 3: WHAT can K about
a. (4) modification or elimination of spousal support (usually states change this section)
b. (8) **anything that is NOT against pub pol OR criminal**
c. (b) right to child support can’t be adversely affected
1. *can K to give more than child would get*
ii. § 6: Enforcement/Unenforceability
a. (1) IF not voluntary OR
b. Unconscionable when entered AND
1. no fair & reasonable disclosure of property or financial obligations
2. no waiver (express & in writing) of disclosure
3. no adequate knowledge of property or financial obligations
c. VOLUNTARINESS
i. No clear definition BUT FACTORS:
a. Independent counsel for both parties 
1. note: this does not mean per se involuntary if no counsel
ii. CA Fam CODE 
a. § 1612: PREMARITAL AGREEMENTS
1. note: doesn’t list spousal support
a. (c) = handling of spousal support
i. **if waive spousal support**
ii. MUST have independent counsel (otherwise unenforceable)
iii. EVEN with counsel doesn’t mean enforceable per se (must check other factors)

b. § 1615(c): VOLUNTARILY
1. MUST HAVE:
a. Independent counsel at signing OR
b. Waived counsel AFTER advice to seek is given expressly & in writing
2. AND ≥ 7 calendar days to seek independent counsel between time 1st presented w/K & time signed
3. AND if no counsel: fully informed of terms & effect & legal rights AND proficient in language of K
a. Explanation/information must be in writing & given before signing
4. AND no duress, fraud, undue influence, lack of capacity
5. AND other factors
4. ALI PRINCIPLES
a. LOOK at status of parties AT TIME of DISSOLUTION
i. Don’t enforce agreement when it would work substantial injustice
a. E.g. if changed circumstances such as unforeseen disability, kids
5. HYPOS: THINGS TO CONSIDER
a. General rule: if offering huge rewards (e.g. house)
i. Will be considered ag pub pol (too much incentive to divorce)
ii. LOOK at relative status (maybe house isn’t a lot; maybe person receiving house has a lot so house isn’t huge incentive)
b. UPAA
i. Can’t waive child support
ii. If waiving spousal support may put on state services maybe ag pub pol
iii. Consider voluntariness
iv. Consider unconscionable/no full & fair disclosure (when executed)
c. Traditional K principles
i. Were terms fair & adequate?
ii. Unless duress, probably enforceable (Simeone)
6. STEPS: APPLYING ANTENUPTIAL AT TERMINATION OF MARRIAGE (John Murphy Hypo)
a. VALID ANTENUPTIAL?
i. Grounds for invalidity
a. Voluntary?
1. independent counsel OR written waiver
2. Timing (< 7 days = presumptively invalid)
b. Unconscionable AND no full & fair disclosure?
1. unconscionable
2. disclosure
c. Terms (what was waived)
1. spousal support? (can’t be waive if would become pub chg)
b. IF INVALID → WHAT DOES S/HE GET?
i. Characterize property
a. Separate
b. Community
1. when acquired?
2. with what funds?
ii. Split/allocate according to rules
a. Community split 50-50
c. SPOUSAL SUPPORT?
i. GOAL = get back on feet → temporary & rehabilitative
a. AMT: Need to pay vs. ability to pay
b. Length: length of marriage? (10yrs = ½ length of marriage)
ii. APPLY FACTORS FOR NEED
a. Caretaker of young children?
b. Educational history/career?
c. Earning capacity?
d. Std of living during marriage?
e. Property has gotten out of marriage? (↑ prop = ↓ support)
f. Length of time needed to get back on feet
1. at least short pd of time till get on feet?

F. CHILD SUPPORT

1. GOALS:
a. Differs from spousal support (temp; goal = get back on feet; discretion/no guidelines)
b. We have guidelines here
2. DUTY TO SUPPORT
a. Common law duty
b. intact marriage: failure to provide for kids = neglect
i. State can intervene BUT ONLY if fall below the minimum (can’t make you give more)
ii. Similar to when state won’t interfere w/intact marriage (Maguire)
c. Divorced couples

i. Duty to support & right to control/visitation are separate
a. E.g. non-custodial parent MUST support BUT have no right to a say in the upbringing
ii. duty to support ≠ right to control ≠ right to visitation
iii. minimum: court has right to set support above the minimum set for intact families
a. rationale: ensure needs are being met (since may no longer feel obligated/connection to the kid)
3. RIGHT TO CONTROL
a. Remember: parents have right to a say in the upbringing of children
4. GUIDELINES
a. Rebuttable presumption → should be used unless can rebut presumption
i. Deviation: can deviate BUT MUST show why guidelines don’t apply
b. **Sets the minimum that must be paid**
c. States must use or won’t get federal welfare support
i. The guidelines have passed constitutional challenges
d. Must consider All earnings & income of absent parent
e. Must provide for kids needs according to specific numeric criteria
f. **balances (1) ability to pay & (2) needs**
i. PROBLEMS: **where do we cut of the minimum**
a. Kids needs are included in needs for entire household 
1. $ will benefit entire household, not just kids b/c goes to food, housing & transport)
b. ↑ kids, ↓ expenditures on each child
c. ↑ income/wealth, ↓ % spent on kids
5. MODELS
a. FLAT PERCENTAGE OF INCOME
i. Merely % of obligors/non-custodial parent’s income (gross or net)
a. Set % (in table) according to # of kids & income
1. e.g. 4 kids = x%; 5 kids = y%
b. doesn’t consider custodial parent’s income
ii. advantage: simple & easy
iii. disadvantage: not flexible
b. INCOME SHARES MODEL
i. Most common
ii. Presumption: child gets some share of parental income that would’ve gotten if parents lived together
iii. Example: F (75%) + M (25%) = total parent income = $1000
a. Look at table to see what would have spent if together
1. pro rata share for each parent (F = $750; M = $250)
c. DELAWARE MODEL
i. Look at incomes
a. do hey have enough to meet minimum needs
ii. anything above minimum needs goes to kids 
a. UNTIL kids get their minimum needs met
iii. Anything else is shared among parents & kids according to state
d. CA INCOME SHARES MODEL
i. CS = K [HN – (H%)(TN)]
a. K = amount of 2 parents’ income allocated per table 3
b. HN = high earner’s net disposable income
c. H% = % of time high earner has physical responsibility
d. TN = total net monthly income of both parents
e. **REMEMBER** parents can always agree to give more than guidelines
i. Formula = minimum (if parents can’t agree)
f. PROBLEMS:
i. Models don’t consider the fact that 2 households are more expensive to maintain than 1 (once split up, expenses ↑)
a. Ex. income shares model uses total if parents lived together
ii. Should focus less on income of parents & more on costs of kids
a. Instead of income sharing, should be cost sharing
6. INCOME
a. LOOK AT STATUTES (how it is defined for purposes of child support)
i. What is considered gross monthly income?
a. E.g. received it; directed it; benefited from it (Peirsen)
ii. Example: Peirsen (519): truck stop biz
a. After x amt: std = appropriate amount
b. Generally: courts construe broadly
i. Rewards can range even with similar facts b/c discretion of court
ii. High income

iii. Once get above the minimum provided for by guidelines → discretion kicks back in
a. Can argue maintain standard of living
1. e.g. show what you’ve spent on kids in the past (show that $ won’t be used for rest of household)
c. Little/no income

i. Court will award a minimal amount (nominal/token ex. $50)
d. Amount lower than guidelines say

i. CALIFORNIA
a. The parties CAN settle for less IF
1. Still meats child’s needs AND
2. Parties agree
b. **court must show why deviation** (justify decision/settlement)
7. DUTY TO PAY
a. Look at needs of children
b. Look at parents (e.g. likely to pay for school?)
i. Education level, std of living, etc.
c. EXAMPLE: Colonna (528): if shared custody, should he pay to maintain equal standard at both households?
d. Age Cut-Off?
i. LOOK AT STATUTES
ii. Legal obligation to support after 18yrs is STATUTE SPECIFIC
a. For how long
b. At what level (e.g. what type of college, etc)
iii. CALIFORNIA
a. 18 yrs OR finish HS OR reach 19
1. **no req to pay for secondary college**
iv. EXAMPLE: Childers (534): continued support of dependant children
a. Even if no CS → may be considered dependants
1. if act like dependants → duty continues
a. e.g. show aptitude, family history, etc (would they pay for school if intact family)
8. ENSURING CHILD SUPPORT PAYMENTS
a. Power of contempt
b. Many states have criminal provisions
c. Federal policies/regulations
i. Garnish wages, tax refunds
ii. Report to credit bureaus, etc.
G. MODIFICATION AND TERMINATION
1. TERMINATION
a. Obligation to pay support usually terminates upon:
i. Death of payor OR payee
a. Some jdx allow estates to keep paying
2. MODIFICATION
a. Child support AND spousal support
i. Modifiable by either side
b. MUST SHOW
i. Substantial or Material change of circumstances
a. Will have to do with need or ability to pay
3. SUBSTANTIAL or MATERIAL
a. UMDA
i. Change must be so substantial & continuing as to be unconscionable
b. CA
i. Court can modify when it thinks is necessary
a. Cannot consider new spouse’s income when modifying child support UNLESS would result in serious harm to child
1. new spouse ≠ material change
4. VOLUNTARY CHANGES
a. APPROACHES
i. Bright line rule → never modify for voluntary change in circs
ii. Motives → why did you do it (look at G/F)
iii. Sole purpose → if only purpose is to get out of obligation → NO
iv. Primary purpose → if primary purpose is to get out of obligation
v. Negative impact on receiving party? NO modification
b. EXAMPLE: Deegan (551): retires early
i. No changed circs b/c voluntary 
a. E.g. if had been fired/forced retirement then YES change
c. TEST = BALANCE
i. Benefits to retiring spouse (who voluntarily changed circs) vs. Burdens to receiving spouse
a. Std = substantially outweigh
1. Must include individualized examination of specific facts
b. **decision must be spelled out based on factors**
d. Note: should contemplate voluntary acts when drafting support agreement/order so don’t have to return to court
i. E.g. include early retirement/change of jobs/return to school, etc
5. HOW TO MODIFY (how much/based on what)
a. Will be very fact based & will necessarily involve speculation:
i. Ex. downsized & need to find job
a. Consider what income to use:
1. the job you can get immediately at lower rate OR
2. the job you could get if you looked a little longer
6. REMARRIAGE
a. CA PRESUMPTION
i. Can modify b/c reduction in need
ii. TRIGGER:
a. Type of cohabitation (ct will look at nature of relationship)
1. FACTORS indicative of family/marriage
a. Supporting kids/have children
b. Joint accounts/pooling resources
c. Length of cohabitation/permanence of relationship
d. Maintain separate homes?
b. **look for evidence/facts tending to show assuming some obligation**
b. EXAMPLE: Dwyer (561):cohabiting w/new person
i. CT: cohabitation ≠ remarriage b/c no duty to support
a. Rationale:
1. obligation terminates w/remarriage b/c new spouse assumes duty to support (not same w/cohabitation)
2. plain language (marriage means marriage)
3. no change in need or ability to pay
b. **there: there was agreement that no obligations incurred**
ii. *but REMEMBER*
a. CA will look at factors to determine type of relationship
c. **even if won’t END obligation, cohabitation MAY reduce NEED**
7. MODIFYING CHILD SUPPORT
a. NEW FAMILIES
i. E.g. if incur new obligations/children when already have obligation
ii. Can deviate from guidelines based on other familial obligations 
a. BUT decision must specifically state the circumstances supporting deviation
b. **if new Legal Obligation COULD AFFECT ability to pay → maybe changed circumstances**
c. **must look at the specifics of the case & determine**
1. e.g. if court finds new children Voluntary
a. this may be grounds for denying modification
iii. EXAMPLE: Ainsworth (566): legal obligation to support stepchild
a. This could affect ability to pay (& statute allowed for prior obligations when considering new orders)
1. here: could consider obligation when W moved to modify b/c technically new order?
2. Court deviated from guideline amt b/c obligation to child
iv. Note: most jdx don’t have duty to support stepchild
a. b/c don’t terminate duty of non-custodial parent
v. **always look at STATUTES & FACTS**
VI. CUSTODY ISSUES

A. CUSTODY ARRANGEMENTS

1. BEST INTERESTS STANDARD
a. Historically: 
i. Father had custody (except: extreme abuse)
ii. Mid 1800s: tender years doctrine
a. Industrial Revolution
1. Mother took over home sphere b/c Dads go to work
2. notion of “childhood” (not just little adults)
3. First time courts start considering CHILD’S WELFARE
b. Now:
i. Best Interests of the Child
a. Highly discretionary (judge decides best interests)
1. VALUE JUDGMENTS
a. The judge will necessarily make value jments & there is a tendency to be swayed by prejudices
i. Judges tend to give great weight to  expert testimony to fetter this
b. It is very hard to keep value jments out of decisions
c. Complicated (can be sole, jt, etc) 
d. EXAMPLE: Painter (623) sent to maternal GPs after death, won’t give back
i. Court went with expert testimony about Mark “settling down” etc
a. Even though: dead wife wanted to be with dad, he is the biodad, and the GPs are old
e. STRONG PRESUMPTION
i. Child will go to natural parent
ii. Exception: presumption is less strong if child is already residing with someone else (Painter)
f. CHILD’S PREFERENCES
i. Child has no standing in the case
a. Guardian ad litem may be appointed to represent best interests
1. CA → appoint at court’s discretion (not reqd to appoint)
ii. CA→

a. IF court determines mature enough
1. sufficient age & capacity to reason
2. so as to form intelligent preference
b. THEN court will give due weight
iii. UMDA →
a. Court must consider child’s wishes
iv. Some jdx → have bright line age rule
v. Others → judge has discretion to consider
g. STDS TO DETERMINE BEST INTERESTS
i. Maternal Preference
a. Small children should be w/mother (stability, continuity of care, best care)
b. EP Problems with this one (most states have abolished doctrine)
ii. Primary Caretaker
a. Who did all the functions we assume mothers did
b. Who cared for the child most of the time
c. Who oversees daily activities (drives to practice, etc)
d. Presumption → get custody
e. *note*: primary caretaker can be decided by who gets temporary custody (b/c now have spent most time with child)!!!
f. EXAMPLE: Burchard (635): both parents fit; stepmom could do what mom would
1. **must consider who is the primary caretaker**
a. emotional bond with child
b. **stability & continuity**
2. PRIMARY caretaker
a. Only a presumption
b. One thing that can be considered among other factors
3. OTHER NOTES
a. Income = impermissible basis for custody decision
i. More $ doesn’t mean better parent
ii. Can fix this by ordering child support
b. Can’t replace mom
i. Stepmom/grandma doesn’t take over
ii. This is no different than mom hiring a babysitter
iii. This discriminates against working mothers
h. CHANGING CUSTODY
i. Must show changed circumstances
2. JOINT CUSTODY
a. GOALS
i. Continue the relationship w/both parents = best
ii. Ensures both parents working together to raise child as best as able
b. 2 TYPES
i. Joint LEGAL Custody
a. Both parents share decisionmaking regarding IMPORTANT MATTERS
b. Problems: w/joint legal custody
1. confusing
2. continues relationship btw divorcees (to confer & decide)
c. When should we allow it
1. ability to communicate with each other
2. shared parenting values (can agree on things)
3. willingness to share custody
a. should court award when 1 parent objects?
4. preference of child
5. medical insurance, etc (may be implicated legally)
6. what’s best for parents
7. sincerity of request for joint custody
a. may be used as bargaining chip in support negotiations, spiteful, etc
ii. Joint PHYSICAL Custody
a. Get to decide all other decisions/emergency decisions when in your physical custody
iii. **Can have joint legal custody that looks like sole custody with visitation b/c of the physical arrangement**
a. EXAMPLE: Taylor (644): must decide whether sole custody w/visitation or joint legal custody
1. **Court has power to order joint custody**
a. Joint custody CAN BE appropriate in some cases
c. CA JOINT CUSTODY
i. Fam Code § 303
a. Adopted 1980
1. kids should have frequent & continuing contact with both parents
b. court Can award Joint LEGAL w/o joint PHYSICAL
1. i.e. can be together or separate
d. BEST INTERESTS STD
i. Joint custody is ALWAYS decided under rubric of BEST INTS
ii. When parents can’t agree on decision
a. Court will RESOLVE the issue 
1. acts as in loco parentis
a. under best interests std 
2. exception: default statute tells what to do if don’t agree
b. Note: if court doesn’t think will be able to agree → no joint custody OR make agree in advance (like K) 
1. this avoids court having to step in all the time
c. EXAMPLE: Lombardo (657): joint legal custody & can’t agree if should be in gifted program
3. SPLIT CUSTODY
a. Siblings are split between parents (legal AND physical custody)
b. Much more rare
c. Many states presume AGAINST split custody (b/c so traumatic)
4. CONSIDERATIONS/FACTORS
a. SEXUAL ACTIVITY
i. Need sound evidence of harm to justify consideration of sexual activity
a. Ev of relationship is not enough; ev of perception not enough

ii. TEST
a. Must show actual harm OR
b. Show actual CONDUCT that could lead to assumption of harm
1. if actual activity then can presume actual harm
iii. EXAMPLE: Taylor (661): mom lets lesbian move in; dad wants custody
a. Can’t consider adverse affect on kids b/c people’s perception of apparent relationship
b. **need sound evidence of harm to kids**
b. MORALS & HARM
i. Under BEST INTERESTS STD → can make argument that hurting the child by doing unpopular things
a. *especially if can show actual harm*
ii. Consider:
a. Anything we don’t want the kids doing, the parents shouldn’t do
b. EXAMPLE: parent makes community mad & adversely affects child by campaigning for unpopular causes
1. if can show actual harm may be able to make best interests showing
iii. *note* once again, court can remove child when would have to show higher standard of abuse or neglect to disrupt intact family
c. RACE
i. **can’t be SOLE DETERMINING factor**
a. But can be considered
1. as one factor under the best interests standard
a. e.g. maybe a PLUS factor
i. ex. to preserve identity/ensure both sides of heritage NOT “it’s bad to be there b/c race”
ii. ex. native American features so maybe better if father so can know culture, etc
ii. EXAMPLE: Palmore (669): married a black man
a. Possible injurious effect of private biases = IMPERMISSIBLE GRDS for changing custody
d. RELIGION
i. History: Shelley (673): atheist dad
a.  Judge substituted his/her jment of best ints/how to raise child for parent’s judgment
1. “highly immoral/inappropriate environment”
2. we have different standards now
ii. STD: show
a. Religious decisions
b. Jeopardize mental or physical health of child
iii. **LOOK at harm to child**
a. MUST SHOW reasonable and substantial likelihood of immediate or future impairment
iv. **Disapproval of religion CANNOT be the MAIN reason**
a. We can’t take away kids b/c odd/different
1. **need a finding of HARM**

v. EXAMPLE: Hadeen (673): 1st community churches of America
a. Mom uses shunning, beating, “natural” vs. spirit filled people
b. **can’t just find “more devoted to church than children**
1. need reasonable & substantial likelihood…
vi. LIMITING
a. Can limit ways in which expose child to religion IF 
1. *FINDING OF SUBSTANTIAL HARM*
b. EXAMPLE: Kendall: fundamental Christian dad, orthodox jewish mom
1. **limit dad’s exposing child to religion b/c KID WANTED to be jewish**
a. “burn in hell” teachings, disallowing garb = harm
vii. SWITCHING
a. Can only switch custody if genuinely threatened & no other alternatives
1. EXAMPLE: Ozier: Jehova’s Witnesses
a. Can get around refusal of blood transfusion (w/ct order, etc) → SO NOT grds for switching custody
viii. CA
a. **can only consider impact of religious principles IF
1. FIND DETRIMENT to child
e. SPOUSAL ABUSE
i. CA
a. Will consider history of spousal/child abuse as factor in determining best interests
b. *REMEMBER* Main considerations: (for custody)
1. health/safety, welfare (PRIMARY CONSIDERATION)
2. abuse
3. nature & contact w/both parents
4. habitual substance abuse
5. any other considerations
6. *parent most likely to provide continuing contact w/other*
f. UNFRIENDLY CO-PARENTING
i. This is when one parent impedes child’s relationship with other parent
ii. **Will consider BUT usually can get over it** (heal the relationship)
iii. FACTOR: facilitate contact
a. **this usually means NOT interfering w/contact/visitation during divorce**
iv. EXAMPLE: Renaud (687): mom impeded relationship w/dad; motions/allegations of abuse; interfered w/visitation
a. These weren’t baseless allegations/bad motive
1. **FOUND could get over it & heal relationship**
a. Will consider it but won’t hold it against her
b. VT had preference for parents who facilitate contact
B. VISITATION

1. CA VISITATION § 3100
a. Reasonable visitation unless visitation NOT in best interests
a. Presume: visitation in best interests
b. (even if dangerous → can have supervised visits)
ii. Normally: NOT conditioned upon payment of child support
iii. Will ALWAYS look for alternatives to no visitation
2. ENFORCING VISITATION
a. POWER OF CONTEMPT
i. Court has power of contempt
a. Because disobeying court order
b. **congress now limits pd of jail to 1 year**
ii. EXAMPLE: Morgan (695): mom believes sex. Abuse of Hilary; sends to New Zealand
a. Court finds contempt b/c not enough evidence of abuse
b. Disobeying court order
b. MOVE AWAY CASES
i. Remember: constitutional right to travel
a. Can’t prohibit moving BUT CAN place stds on motive, etc
b. Necessity ≠ std
ii. TEST: BoP on noncustodial parent TO SHOW move is
a. Substantial change in circumstances
b. So affecting the child that modification of custody is required
iii. STD:
a. Detriment to child (e.g. won’t see noncustodial as often)
1. CT decides BEST INTERESTS
2. BALANCE probs of moving vs. losing primary caretaker
iv. EXAMPLE: Burgess (700): mom wants to move 40 mins away to be closer to job
a. Ct set std:
1. relocation will cause child to suffer detriment rendering it essential or expedient to the welfare of child to change custody
v. EXAMPE: LaMusga (707): essential is TOO HIGH a STD
a. BoP on noncustodial std to show detriment
C. CONSTITUTIONAL RIGHTS OF PARENTS
1. DETERMINING PARENTHOOD (Who gets Legal Rights)
a. **STATE laws establish parenthood**
i. Mostly based on UPA
b. Courts can consider:
i. Biology/genetics (who is genetic parent)
ii. Marriage
iii. Person who functions in parental role
c. Traditionally: 2 Fundamental premises (that permeate)
i. Child MUST have legal father & legal mother
ii. CAN’T have more than one of each
d. Common Law:
i. If Unmarried → child = illegitimate
a. no rights of inheritance from either parent (kin of nobody)
ii. Unmarried Father → NO custodial rights
iii. It was critical to determine parentage for purposes of wealth transfers (this is why determining parentage is so embedded in our culture now)
e. SUBSTANTIVE DP
i. No traditional protection for “adulterous fathers”
a. **it matters how you frame the issue**
b. E.g. Michael H:
1. no protection for Michael
2. traditionally, child has no lib int in relationship w/TWO dads
f. PROCEDURAL DP
i. Opportunity to establish parentage
a. E.g. Michael H: CA ev code
1. conclusive presumption: if married at time
2. exception: (1) w/in 2 yrs & (2) need help of mother OR husband acknowledges that father (need assistance of parties to marriage to assist)
3. **THIS WAS OK**
a. Public policy: don’t want 3d party to attack if parties to marriage are doing fine (if they want to disrupt, fine, but won’t let 3d party do it)
b. Tradition: **WE PROTECT THE MARITAL UNIT**
ii. **Constitutionally, we protect the marital unit over “adulterous fathers”**
a. BUT states can always AFFORD MORE protection
g. STATE PROTECTION
i. CA amended ev. code:
ii. Fam Code § 7540: conclusive presumption BUT
iii. Fam Code §7541: expanded who can challenge & how can challenge
a. WHO: 
1. husband
2. mother
3. presumed father through or by guardian ad litem
b. HOW
1. blood tests & motion filed
2. w/in 2yrs of birth
h. UNMARRIED FATHERS
i. Obligated to support based on BIOLOGY alone BUT
a. Bio alone does not give unmarried father parental rights
2. 3D PARTY VISITATION/GRANDPARENTS RIGHTS
a. Remember: parents have constitutional right in care custody & control
b. Nonparents: 
i. Have NO constitutional right
ii. BUT all states now have statutes creating statutory rights fro non-parents
a. e.g. if in best interests of child
c. **must give deference/special weight to FIT parents’ decisions** (Troxel)
i. Most states: PRESUMPTION 
a. that parents acting in best interests
b. PETITIONER must prove parent NOT acting in BEST INT
1. E.g. show malice/spite (std ≠ what kids “like”)
ii. Some jdx: UNFITNESS
a. only way to challenge is to show UNFIT
1. can only override parent(s) decision by showing unfit
d. De Facto Parents: 
i. Some jdx distinguish de facto parents as separate class w/more rights → ALWAYS LOOK AT STATUTES to see if special provision!!!
e. EXAMPLE: Troxel: (841): Was statute: any person at any time
i. **afforded no extra weight to parent’s decision**
a. no consideration of constitutional right/realm of privacy
ii. unless find parent unfit → must defer in some way to decision (some level of deference reqd)

a. e.g. afford extra weight to decision in balancing best ints
b. e.g. presume decision in best ints if parent is fit
f. CA Statutes
i. **CA scheme gives deference BUT GPs have rights**
ii. GP RIGHTS
a. IF 2 married parents (intact family) AND both agree not to allow visitation → cannot bring action
b. CAN only bring action if some kind of split/divorce AND parents disagree
c. *note*: we again do not interfere w/intact families
iii. CA SCT: statute is ok w/troxel b/c
a. presumption that custodial parent’s decision = best ints
b. limits pool to those w/some contact (certain kind of parental relationship)
c. **constitutional under troxel both facially & as applied**
iv. EXAMPLE: Marriage of Harris 
a. ct wanted GP to show (1) by clear & convincing ev (2) that decision to deny visitation was detrimental to child
b. **this is not reqd b/c statute defers to decision**
VII. UNMARRIED PARENTS AND STEPPARENTS

A. UNMARRIED PARENTS
1. CA STATUTORILY DEFINED PARENTS

a. Mothers: can veto adoption
b. Presumed fathers: can veto adoption
c. Putative/alleged fathers: ct can go ahead UNLESS blocking is in best ints of child (look at all relevant factors)
2. UNMARRIED FATHERS
a. Obligated to support based on BIOLOGY alone BUT
i. Bio alone does not give unmarried father parental rights
ii. **cannot block adoption based on biology alone**
b. Q = when do we treat them like married fathers/unmarried moms?

i. When unmarried father demonstrates a FULL commitment to parenthood by PROMPTLY coming forward to participate in childrearing [Kelsey S: how to achieve presumed status under constitution (b/c don’t meet statutory definition)]
a. Then interests are protected
b. This is BIOLOGY +
ii. PROMPTESS: public policy reqs promptness
a. Mom needs to make informed decisions
b. Encourages dad to help take care of mom b/r & after birth
c. Finality of adoption
1. avoid emotional harm to adoptive parents & child
d. state int in encouraging adoptions
1. don’t want uncertainty to dissuade adopters
iii. PROB: if don’t know pregnant, how to come forward promptly?
a. If given NOTICE (e.g. can register & then get notice)
b. CA FAM CODE §§ 7863 & 7864
1. lists who is entitled to notice & how it is given
2. **ASSUMPTION** = one demonstration of commitment is to know where she is & that she’s pregnant
3. *note* if she’s trying to hide it, might get away with it
3. PRESUMED FATHERS
a. Get parenting rights
b. CAN block adoption
c. ADOPTION VOID UNLESS (must get these before proceeding)
i. Consent OR
ii. Finding of unfitness
d. CA FAM CODE (definition of presumed father)
i. Not legally married to mother BUT
ii. Received child into home AND
iii. Held out as your child
iv. Basically: IF NOT MARRIED can’t be presumed father unless show above elements
4. PUTATIVE FATHERS
a. Get notice BUT no parenting rights
i. May require extra steps by bio dad (bio + [extra steps])
ii. EXAMPLE: Lehr (878): bio dad got no notice/no right to block adoption
a. NY enumerated who got notice:
1. registered with putative father registry, etc
b. THIS IS OK b/c could have registered AND state int:
1. duty to protect best interests of child
2. promote efficiency & finality of adoption
3. protect mom’s privacy
c. THIS IS OK under EP b/c
1. mom already has bio + (carried child = relationship)
2. dad must show
b. IF not presumed father → show bio + (then can get the following)
i. Can petition to block adoption AND try to establish legal status as father
ii. BUT don’t need consent OR finding of unfitness → court can proceed so long as adoption in best ints of child
a. Need only to find best ints
c. Establishing paternity
i. ALL states must have judicial process to establish paternity (reqd federally)
a. The carrot = welfare participation/support
b. E.g. CA ev code (w/in 2yrs, etc)
d. **some states follow CA model** (of rights to presumed/putative dads)
i. In others → once paternity established, get same rights as mothers (ct needs consent to adopt) (power to block adoption)
a. BUT NOTE: amended laws pretty much establish same goal as CA scheme
1. Some eliminate claim by expanding definitions of abandonment or unfitness
2. Others allow rights but won’t take away from adoptive parents (will allow visitation to dad)
e. GET
i. Right to notice
ii. Right to hearing
iii. BUT CANNOT BLOCK (quillion)
a. Bio alone not enough for rts (DP OR EP)
f. **must show parental relationship** to get even DP rights to petition
5. ESTABLISHING RIGHTS (2 STEP PROCESS)
a. STATUTORY
i. LOOK to see if presumed father under statutes
a. IF YES → get parental rights (can block adoption)
b. IF NO → 
1. presumed father + best ints to block OR
2. see if have constitutional rights
b. CONSTITUTIONAL
i. Even if not presumed father statutorily → does he have constitutional rights to object to adoption?
a. **this is where BIO + comes into play**
ii. This is b/c DP right under 14th am to raise child
c. EXAMPLE: Adoption of Michael H (888)
i. Fails statutory analysis b/c never physically took into home
ii. Fails constitutional analysis b/c no “promptly” (no bio +)
6. WHAT SHOULD UNMARRIED DADS DO???
a. Decide early that don’t want adoption
b. Support mother during pregnancy
c. Actions!! (develop history of desire) – buy stuff, be excited, etc.
d. Adoptive parents: get info re father AND get consent no matter what category he fits into
B. STEPPARENTS

1. 2 TYPES
a. Residential: live in same house w/child
b. Married: (to noncustodial spouse)
2. variety of relationships
a. acquired at different times for different reasons (divorce, widowed, etc)
3. SUPPORT
a. No common law duty to support stepchild
b. BUT some states impose statutory duty SO LONG as married to parent
i. This is imputed from obligation of the natural parent to whom married
a. Once marriage ends → no duty
c. Exception: ESTOPPEL
i. may impose a duty even after split from bio parent IF
a. voluntarily supported during marriage AND
b. actively prevent contact/support with other natural parent
ii. the child relied on you as parent & you encouraged it
4. VISITATION
a. More likely to allow visitation than order support b/c based on theory of IN LOCO PARENTIS
i. SHOW
a. Long standing relationship AND
b. Best interests to allow relationship to continue
ii. **can have right to visitation even if kid doesn’t want it**
VIII. ADOPTION

A. BASICS
1. adoption is ENTIRELY a creature of statute 
2. most common adoptions:
a. related adoptions (another relative adopts)
b. stepparents
c. only 20-30% are infants adopted by strangers
B. STEPS

1. Terminate rights of Natural Parents
2. New Parental Relationship is LEGALLY established 
a. created by judicial proceeding
3. Termination
a. WHO?
i. All moms
ii. All fathers married to moms
iii. Unmarried fathers entitled to substantive custody rights under state law (presumed dads) OR those with constitutional right
b. HOW?
i. Obtain voluntary consent OR
ii. Establish that unfit (abuse, neglect, abandonment)
a. Abandonment usually = pd of 6-12 mos
iii. **Fraud/duress**
a. Consent & adoption can be invalidated
4. Consent
a. Revocable in some states
i. CA: 30 days to revoke
ii. Some states: up to when decree entered
b. Older Children: often will require their consent to be adopted
5. Types
a. Independent/Private (no state agency/state licensed non-profit)
b. Open Adoption (maintain relationship w/birth parents)
c. Closed/Confidential (records sealed)
C. SECOND PARENT ADOPTION
1. This is where we only terminate ONE parent’s parental rights
a. E.g. adopted by stepparent OR same sex parent
2. EXAMPLE: Sharon S (927): statute reqd termination of parental rights for adoption; parties amended adoption order to say don’t terminate rights
a. CAN WAIVE REQ OF TERMINATION
i. LOOK AT STATUTE:
a. Statutory Language: does it say mandatory req?
b. Statutory Purpose: Here = for ben of parties so parties can waive if they want to (won’t invalidate adoption)
ii. PRECEDENT?
a. Stepparent adoption allows for termination of only one parent’s rights → this evidenced that termination ≠ mandatory
iii. *note* dissent’s prob = allows for numerous parents (more the merrier)
a. ↑ # parents ↑ potential for disagreements
3. CA: Sharon S. is moot b/c now have domestic partnerships
a. Once registered as domestic partners → same sex parents treated the same as stepparents for purposes of adoption statutes
i. Get statutory rights that are included in 2d parent adoption
b. **MUST REGISTER** to get option of 2d parent adoption
4. Elsewhere
a. Many states: case law & statutes do same things (allow for 2d parent adoption by same sex parent)
i. Others: prohibit (e.g. Fla, Nev)
ii. If petition for adoption in these states → will terminate rts of other parent
a. **not treated like stepparents**
D. OTHER ISSUES
1. **Qs of CULTURAL SIMILARITY**
a. Interest in preserving heritage & background?
2. IF STATE AGENCY → how do you determine who can adopt?
a. Should we consider RACE & RELIGION?
b. RACE → can’t have race matching statutes BUT can consider it as a FACTOR
i. Q = should we?  (is it in best ints or should we be color-blind?)
IX. SURROGACY AND ALTERNATIVE REPRODUCTION TECHNOLOGY

A. ARTIFICIAL INSEMINATION

1. SPERM DONORS
a. Give up all parental rights (in exchange for):
b. Can’t be held accountable for responsibilities
2. HUSBAND
a. IF husband consents to wife being artificially inseminated assume resps.
i. **cannot avoid support by arguing not bio dad**
3. UPA (981)
a. Sperm donor: NOT putative dad (can’t come forward promptly, etc)
i. *terminates legal rights PRIOR to producing sperm*
b. DAD:
i. If NO consent BUT holds child out as his own
a. **ESTOPPEL argument can find responsibilities**
c. CONSENT:
i. Withdrawn: CAN be withdrawn PRIOR to procedure
ii. Death/Divorce: IF die/divorce PRIOR to procedure → NOT legal parent UNLESS
a. consented to do so IN THOSE CIRCS
4. CA FAM CODE (Different than UPA)
a. MUST inseminate under supervision of licensed PHYSICIAN & SURGEON
i. **if DON’T → cannot terminate rights**
a. You will risk the donor coming back & claiming parental rights
5. HYPO: frozen embryos & divorce
a. Issues: 
i. Who decides what happens to the embryos (they’re both the parents)
ii. If person who wanted them destroyed loses → can the implanted person come back & claim he owes parental responsibilities?
b. **EMBRYOS = INTERIM STATUS**
i. Somewhere between human being & property
a. BALANCE
1. right to procreate vs. right not to (unwanted parenthood)
b. **he who wants to avoid procreation should prevail IF the other CAN procreate in another way**
1. right to not procreate TRUMPED right to give to someone else 
a. interested to see what happens if she can’t do it another way & wants to be implanted?
c. What if agreement to inseminate?
i. NY → bound by terms of agreement
ii. Mass & NJ → not bound b/c K to procreate = contrary to pub pol (unenforceable)
B. SURROGATE MOTHERHOOD

1. CA → traditional surrogacy agreement IS ENFORCEABLE
2. NJ → Unenforceable (Baby M)
a. Ks for $ Unenforceable 
i. ag. pub pol b/c too much like baby selling
ii. surrogate won’t know beforehand how will feel at birth
b. RESULT
i. Surrogate = Legal Mother
ii. Husband/Donor = Legal Father
iii. **COUPLE** → get the baby BUT 
a. Wife has no legal relationship/rights
b. Treat as if Husband had an affair & got custody
C. GESTATIONAL SURROGACY

1. Here: Wife = genetic mother & surrogate = gestator only; H = genetic dad
2. Who is the mother?
a. CA RULE: LOOK AT INTENT
i. Who intended to CREATE AND
ii. ACT as PARENT to the child

b. EXAMPLE: Johnson (984): gestational surrogacy
i. How do you establish maternity?
ii. CA had two ways:
a. EV CODE (by blood tests → just like father in Michael H)
b. FAM CODE (who gives birth)
iii. Here: each could show maternity in one way → look at intent 
a. Court says wouldn’t have child but for W’s intent to create & raise child
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