Family Law 
Outline 

I. Introduction: The Importance of Being Married 

A. What is family law? 

· Rules that outline what level of responsibility that govt. wishes to extend to support and protect the family. 

B. What is a family? 
· Form vs. Function 

· Function- people act like a family without being blood related/ people who live together a functioning relationship 

· Form- people related by marriage, (children- ask her), blood related, adoption. 
· Nuclear Family- 

· Husbands, wives, children 

· Extended Family 

· Grandparents, uncles, aunts, cousins  

B. Benefits of being a family? 

· Support 

· Financial 

· Emotional 

· Love 

· Sex 

· Legal Ramifications 

· Tax breaks 

· Legitimacy of children 

· Right to make decisions 

· Inheritance 

· Share of CP 

· Religion/ Tradition 

· Citizenship 

· Rights and benefits 

· Health insurance 

· Visiting spouse in hospital 

· Management or transfer or property rights 

· Social benefits 
· Social security 

· When should the state get involved to regulate “family matters”? What should the govt. demand before they protect a relationship? Possible Issues 

· Should a woman be able to bear a child at any time of her life? 

· Should a man be allowed to leave his sperm in a will so that the woman to whom he is married can become pregnant after he dies? 

· Should we allow brothers and sisters to get married? 

· Should we allow first cousins to get married? 

· State of CA allows first cousins to get married. 

C. Different points of philosophical views to approach these issues: 

· Libertarian

· Belief that everyone should make their own decisions
· No govt. interference  

· Religious/ Moral Position 

· Just not right no reason 

· Pragmatic 

· Minimize social harms and maximize social welfare 

· Constitutionality 

· Equality/ freedom (protected by the Constitution) 

· Economic 

· Is this something a state wants to economically take on 

· Judicial efficiency /Utilitarian 

· Liberal multicultural 

· I don’t think it’s right but ok for others 

· Communitarian 

· Interested in society as a whole what is best for the larger community 

D. History of Family Law in the US 

· Law treats wives as dependents of their husbands 

· Single woman could acquire property and leave it in her will, but she lost control of her property when she got married 

· W had no separate legal identity from her H 

· Children essentially belonged to the H 

· Industrial Revolution in 19th Century changed status of W 
· Shift in terms of custody of children to a preference for maternal custody 

· Societal notions of children and childhood changing; common to think that children deserved an education/childhood that included more then an apprenticeship 

· Prior to Married Woman’s Property Act 

· Real Property 

· W lost control of property when she got married

· When H died she regained control of property 

· W had dower rights (1/3 of property if he had children ½ if he did not have children) for the remainder of his life.  

· Personal Property 

· Owned by H and he could do whatever he wants with it, he also took W’s debts 

· Wealthy families established trusts to avoid this; the H still had control, but he would have to use that control for the W’s benefit 

· 1840 Legislature passed Married Woman’s Property Act 

· If you went into marriage owning any property you could still control it once married 

· Only affects W’s SP 
E. 2 Basic Property Systems 

· SP 

· Look at how the title is held/ trace title 
· Example: if one buys car during marriage look @ title to determine who it belongs to. 

· CP (CA, LA,TX, NM,WA, ID, NV, AK (can choose),AZ, WI, Puerto Rico) 

· Property that you owned before the marriage stays your SP, but any property owned and acquired after you are married becomes CP 

· W never lost her right to control her SP but H had the right to manage and control CP while they were married until 1970’s in which both spouses and each spouse could manage and control 
· 1984 Uniform Marital Property Act 
· ABA approved the idea of CP. 
F. Doctrine of Necessaries- mutual support page 67 note #1 Do we need to know this? 
· McGuire- 
· Facts- W is in ct b/c H did not provide her with: Clothing, Running water, Toilet, New stove 

· Lower ct found in her favor and ordered him to provide her with some cash, and a new car. H appealed saying that ct cannot get involved b/c this is a family matter. 

· Issue: Should state get involved in this “family matter?”

· Ct held as long as couple is married and living together he is supporting her. They will generally not get involved unless it is something serious like not being feed.   

· Ct looked at following factors 

· She didn’t complain for 33 years 

· She has some money of her own 

· She could get a divorce 
· Main rationale is that this is a private family setting do not want to substitute the judgment of a family law judge into the family home. 

· Her other remedies 

· Get a divorce 

· Doctrine of the necessaries 

· H is only liable for the necessary purchases of the W 

· W could buy it on credit and H would have to pay 

· CA Penal Code for criminal non support

· Support includes food, housing, medical treatment, funeral expenses, legal expenses as determined by the parties station in life 

· Ct gets involved if she isn’t getting basic level of support 
· If she’s abandoned the state will support her b/c no longer a family matter 
· Sharpe Furniture Inc. v. Buckstaff 
· W buys couch on credit. H refuses to pay furniture store b/c he had written a letter to credit bureau saying don’t let her buy things on credit. 

· The creditor argues that the H should have to pay b/c of the doctrine of necessaries b/c the sofa was reasonably needed.  

· Also, both parties were using the couch. 

· The ct decided that the couch was reasonably needed 
· Concurrence: 

· Agrees with the H and says that the doctrine of necessaries may be discriminatory b/c there could be a gender neutral law 
· This doctrine violates equality/ discriminates against H 

· Today this doctrine may change b/c there are more women working now. 

· IS+ Scrutiny- 

· Gender based discriminations are okay if it serves an important govt. interest and means are substantially tailored to the achievement of that goal. 
· In CA doctrine of necessaries exists 

· CA Family Code §720- H and W owe each other mutual support 

· HYPO: Hawaii Case 
· H and W always keep their property separate. They are separated and in the process of divorce so they were still together. She had terminated his health coverage from her employer. The H gets sick and dies in the hospital. The hospital charges the W for the bill after the H dies. W claims that she does not have to pay the bill.  

· The ct used the doctrine of necessaries and ordered her to pay the bill. They still had the status of marriage and W could not get out of this obligation just b/c they kept assets separate. It doesn’t matter what you agreed upon you were still together when he went in and W is liable.
G. Spousal K During Marriage 
Borelli v. Brusseau 
· K for the W to care for the H in exchange for a promise that H will leave her property in his will. 

· Ct held there was no K b/c there was no consideration b/c W already had a pre-existing duty to care for H. 

· Dissent 

· Those duties were from an earlier time W is under a duty to care for him, but she could have hired someone or put him in a home, etc. 

II. Un-Married Co-habitants 
A. Introduction 

· Why do people co- habitat? 

· Testing Compatibility 

· Avoiding divorce mess 

· Economic reasons for elderly 

· B/c they can 

· B/c they cannot get married 

· Cause they are already married 

· Too young to be married 

· In about 90% of these cases 1 of the parties expects to be married at some point. 
· Problem with co-habitation is that people do not need to fulfill the duties that marriage entails. 

· CL marriage and putative spouses are legal mechanisms for treating cohabitants as being in a traditional marriage. 

B. Common Law Marriage 
· Same legal consequences of a normal marriage:

· Cannot end informally must file for divorce 

· Alimony 

· Inheritance etc.  

· Not allowed/ recognized in CA 

· Recognized in 

· Alabama, Colorado, Iowa, Kansas, Montana, Rhode Island, Utah, Texas, South Carolina 

· CL marriage addresses only the formalities of marriage so a void or invalid marriage cannot be corrected by CL marriage. 

· Consummation is not necessary for a CL marriage.  

· CL marriage that is entered into in a CL state is going to be recognized in a non- CL state unless it violates a public policy of that state. 

· Whether a state recognizes another state’s CL marriage depends on the contact with the CL state. 

· If you are domiciled in CL state then there is no problem 

· If you live in CA and only have a vacation home in CL state then there is a test that can be used. 

· Depends on what the state requires- domicile, minimum contacts, etc. 

· ON EXAM- pay attention to states people are domiciled 

· In Re Marriage of Winegard- Iowa 

· Elements of CL marriage (Standard is preponderance of evidence) 
· Intent to marry 
· Continuous Co-habitation 

· Public Declaration that they were H and W 

· Doesn’t have to be formal, just hold out to be H and W 

· Ct says that this is the most important element 

· Intent- 
· H’s conduct lead her to believe he would marry her 

· H gave her a ring

· W’s belief is sufficient 

· Public Declaration 

· W told people they were married and H didn’t refute 

· H put her as beneficiary in insurance policy 

· Things were addressed to them as H and W 

· Traveled Together 

· Accepted Wedding gifts 

· Ct held that this was a common law marriage. 

C. Putative Spouses and Presumption of Marriage 

· Introduction 

· Why do we have the putative spouse doctrine? 

· Equitable doctrine/ notion of fairness 

· For property rights 

· Elements for putative spouse:

· A putative spouse is one whose marriage is legally invalid but who has engaged in: 

· 1. A marriage ceremony or a solemnization on 

· 2. good faith belief in the validity of the marriage 

· Spearman v. Spearman-
· Facts – H dies. 2 women claim to be “lawful widow.” Court must decide who collects on insurance policy. 
· 1. To determine “lawful widow” court invokes rebuttable presumption that most recent marriage is valid in cases in which there are 2 marriages. Burden is on first W to rebut. 

· First W can rebut by showing that there is no divorce proceeding or papers filed in the areas in which she was domiciled. 

· Once she has done that, burden shifts to W2 to show invalidity of first marriage. W2 unable to prove invalidity of first marriage. 
· Thus, W1 is “valid widow.” 

· 2. W2 then claims that she is putative spouse. Ct applies elements: 

· Marriage Ceremony- 

· There was a marriage ceremony 

· Good Faith Belief in validity of marriage 

· Ct states there was none b/c he would go and sleep at W1’s house. 

· Ct held that this is objective not subjective. W2 did not need actual knowledge of W1, she should have known 

· §209 UMDA broad putative spouse provision (page 195)
· Any person who has cohabitated with another to whom he is not legally married in the good faith belief that he was married to that person is a putative spouse until knowledge of the fact that he is not legally married terminates his status and prevents acquisition of further rights. 

· Subjective not objective 
D. The legal Position of Unmarried Co-habitants 

· 1. The Rights and Duties Between parties

· Marvin v. Marvin (CA) 
· Facts- Woman moves in with man and claims that they had an agreement that they would share all assets acquired so long as she cooked, and cleaned. 

· Ct held that unmarried cohabitants can enter into valid K either expressly or impliedly unless the consideration is of a “meretricious” (sexual) nature. 

· Note: Woman could not argue CL marriage b/c not recognized in CA 

· Hewitt v. Hewitt- (Illinois) 

· Woman sought an equal share of the property while she cohabitated with him. 

· W makes 3 arguments- there is an express K, constructive implied K, and quantum merit. 

· Ct held that they do not want to create a de facto (in effect) CL marriage b/c they were afraid it would open the floodgates and people wouldn’t want to get married. State of Illinois did not want CL marriage.
· Note: Woman could have argued CL marriage b/c the relationship began in Iowa but she didn’t 

· Arguments in favor/ against K between co-habitants 

· There are inequalities of bargaining power when one party wants to get married and the other doesn’t 

· Feminist Literature- (2 opposing views) 

· Woman is equal partner with equal power 

· We want to protect woman in their traditional roles 

· Unjust Enrichment Arguments

· If one party goes to school, works etc. while the other does domestic activities, the party who goes to school may be unjustly enriched for receiving support from the other party 

· However, if the person never expected anything in return and did it b/c of the goodness of their heart then there is no unjust enrichment

· Most jurisdictions do allow for some kind of express K. However, they vary about whether they want equitable remedies. 

· These are very hard to prove. 

· It is expensive to litigate so in most situations people are not going to make these types of arguments and it is not worth their money. 

· 2. The partner’s rights and duties in relation to third parties

· Braschi v. Stahl Associates Company 
· Facts- gay couple living together in a rent controlled apartment. One of the men dies, and the owner of the apartment building serves the other man with an eviction notice stating that he was merely a leasee since the man who died was the tenant of record. Survivor claims that he is a member of the deceased’s family and should be able to stay. 

· Issue- what is the definition of family for the purposes of a rent control eviction? 

· Landlord argues that family is adoption, blood etc (narrow) 

· Ct holds that family members whether or not related by blood or law who have always treated their apartment as their family home will be protected against the hardship of eviction following the death of the main tenant. 

· They adopted a functional definition 

· Dissent- 

· Argues that this definition of family is inconsistent with other departments definition and will cause confusion 

· People may pretend to be family (slippery slope) 
III. Entering Marriage 

A. Requirements 

· 1. Introduction 

· Difference between void and voidable marriage 

· Void Marriage- no procedure required to get rid of it and never can be valid for any purpose by anyone 

· Voidable- can be annulled. A procedure has to be brought to end a marriage. Valid until annulled. 

· Annulment vs. Divorce 

· Annulment- as if the marriage never took place 

· Catholic Church is not the same as civil annulment 

· Easier to get an annulment in  the Catholic Church 

· Divorce- recognizes that marriage took place and it ended 
· 2. Formalities 

· General Requirements 

· 1. Eligible Age (usually 18) 

· 2. Competent 

· 3. Agree to get married 

· 4. Follow the forms or procedures of your state 

· obtaining a license 

· Some states require blood test 

· Some sort of solemnization or ceremony 

· All states that do not have CL marriage require this 

· Requires 2 witnesses that verify w/ signatures 

· Solemnizer  

· Ct rarely invalidate if problem with this requirement 

· Some states have waiting period (but can be waived) 

· Specific CA requirements 

· Family Code §301- 18 and capable of consent and consummation. 

· There is an exception to the age. Can get married earlier if you get: 

· 1. Written consent by at least 1 parent AND 

· 2. Judicial consent 

· Family code §2210- age is a voidable ground to get annulment but once you become of age then the marriage is valid. If you cannot consummate it may be voidable. 

· Family Code §2211- parent can challenge while the child is under age

· Family Code §304- judge has the authority to order an underage couple to undergo premarital counseling. 

· Family code §300- marriage must be between a man and a woman 

· Prop 22- CA recognizes marriages between a man and a woman 

· The reason we have this is so that we do not recognize same sex marriages of other states 

· 3. The Agreement to Marry 

· a. Content of the Agreement 

· Lutwak v. US- 

· Facts- WWII veterans married non citizens for the purpose of getting them into the states as citizens through the war brides act. The act was intended to keep families together. 

· Ct said that they were validly married but they weren’t going to be recognized as a spouse under the traditional definition under the act. Make sure that couple is functioning as a married couple. 
· The content of the agreement wasn’t serving the traditional purposes of a marriage (people who intend to care for one another and stay together).  

· This case shows that validity of marriage can be for limited purposes. 

· b. Capacity to Agree 
· Mental capacity is a ground for annulment when you are unable to form the necessary decision to get married.  

· Edmunds v. Edwards- 

· Facts- mildly retarded man who had gotten married he had a job and his doctor testified that he was simple but not to the level that he did not know what marriage was. 

· Ct looked at a number of factors to see whether or not he had the capacity necessary to get married 

· 1. Mental capacity 

· 2. Expert Testimony 

· 3. The fact that the wife was a little bit smarter then he was so she could help him along 

· 4. his guardian did not object until 2 years after the marriage 

· Ct determined that he did have the requisite capacity. They had assessed his competence to understand the relationship not his competence to carry out all of the duties. 

· Also ct was reluctant to get involved b/c Buck v. Bell
· In terms of marriage ct looks to mental capacity for purposes of consent 

· c. Fraud and Duress 

· Hypo- W gets pregnant and wants to get married and H does not want to. She threatens to get him prosecuted under criminal fornication statute. He marries her and later wants to get it annulled. 

· In CA duress is a ground for annulment. 

· Ct are reluctant to say this is duress threat of prosecution alone is not enough, must be more dire like physical threats etc. 

· Wolfe v. Wolfe-she claimed her ex was dead to get her current H to marry her since he was religious and couldn’t marry her if she had been divorced. H found out about this fraud after they were separated. 

· Ct held that this fraud was sufficient for annulment since it went to the essentials of marriage.  
· It was essential b/c he would never have married her if he knew she was married before. 
· There was outside evidence (a death certificate in this case). 

· The standard is higher for fraud in terms of marriage or annulment then for K fraud.
· NY is more lenient on granting annulments on basis of fraud b/c it is so hard to get divorce there. More like K law. 
· They use a “but for” test  

· Examples of “non-essentials” 

· Political affiliation 

· Might work in NY b/c of lenient standard 

· Financial status 

· Examples of “essentials” 

· Children from prior marriage 

· Lying about supporting children from previous marriages 

· Lying about prior convictions 

· Hiding a disease or mental defect 

· Lying about age 

· Anything related to child bearing and sexuality 

· Possible Issues 

· Lying about drinking problems 

· Can argue that it is a disease or tie it to child bearing 

· Lying about social status (Indian W who claims to be of a higher social class then she really is) 

· Argue under Wolfe that this fact affects his ability to be with her b/c of religion and culture 

B. Substantive Restrictions on Marrying 

· 1. The Constitutional Framework 

· If it is affecting right to marry—then fundamental right (Loving v. Virginia) 

· First ask: Direct and Substantial infringement on right to marry? (Does the regulation substantially infringe on the right to marry?) 

· Yes—apply SS

· 1. Compelling government interest

· 2. means must be narrowly tailored to fit that interest

· Other available methods? 

· Overinclusive?

· Underinclusive?

· No—apply RBR

· Zablocki v. Redhail- if you were in arrears on child support, couldn’t marry.  Must prove to the court that you are going to be able to support the child, and the child would not be a public charge.  Redhail wasn’t able to show that—he was young, unmarried when he had the child, unemployed
· 1. State’s rationale:
· Prevent children from becoming wards of the state
· Tax payers interest 
· Court says these are substantial enough 
·  2. Narrowly tailored?
· Court says no, b/c 
· A. they have other debt collection things (i.e. garnish his wages) 
· B. OVER INCLUSIVENESS:  Might be a better provider if he is married 
· Perhaps the person they are marrying has the resources to help them 
· This is OVER INCLUSIVE for penalizing these people
· C. UNDER INCLUSIVE: doesn’t stop him from having more kids out of wedlock 
· Doesn’t actually prevent some of the things it is designed to prevent

· Court strikes down the statute 
· 2. Particular Restrictions 
· a. Monogamy/ Polygamy  
· Potter v. Murray City- Mormon P argues that statutes against polygamy violate the free exercise of religion. 
· P argues that Yoder case applies. Yoder case says that a statute that requires Amish children to attend school is unconstitutional b/c it is a violation of exercise of religion. 

· Ct does not apply Yoder b/c monogamy is a compelling state interest. The court says that it is compelling b/c of history and tradition we have never permitted polygamy. 
· Arguments against polygamy 

· Polygamy promotes despotism. If there is one husband and several wives there is a culture that is more likely to be dominated by a dictator and a bad model for society. 

· Polygamy is unstable for society. There will not be enough women for those men who are not rich. 

· There is no infringement on the fundamental right to marry b/c you are able to marry- just once. You have had your shot. 

· Could destruct family values in terms of times that husband spend with the family and the first wife

· Potentials for abuse 

· If you were a libertarian you would argue that you want the govt. out of your marriage and you do not want them saying who you can marry and who you cannot marry 
· b. Bigamy- Married and you marry someone else. 

· Bigamy is a crime as well as an impediment to marriage. 

· Some states there is SL. If you did not know you were still married it would still be a crime. 

· CA bigamy still requires intent. 
· c. Relationships/ Incest 
· Incest marriages are void
· Balance individual rights of the couple v. society and social order 
· Incest laws ban marriages b/w: 
· relationships that go up and down
· grandparent( parent( child
· relationships that go across
· siblings 
· diagonal
· niece and nephew
· Relationships 
· Consanguinity: Relationships by blood 

· Incest statutes generally regulate

· Affinity:  married into the family (ie. Marry the ex-husbands brother) 

· Sometimes regulated by incest 

· Step siblings: Not regulated by incest statutes?
· CA: CA FAMILY CODE 2200: parents and children and ancestors of any degree; brothers and sisters (half or whole); aunts and nephews, uncles and nieces

· No mention of affinity

· ok to marry cousins 

· statute says half or whole brothers or sisters 

· Arguments against incest: (From Sharon H. case) 

· Genetic reasons
· Biblical argument: We have never allowed it 

· Anthropologists: Levi Strauss—don’t want families to intermarry b/c we want communities to be built and have webs and networks 

· The families will join and there will be peace 

· Incest taboo was developed socially

· State v. Sharon H- Half brother and sister—didn’t grow up together want to get married
· Brother and Sister argue that once adoption occurs all ties to the blood family cease. 

· Court doesn’t buy it b/c the genetics are the same and look at legislative intent 

· Ct held that incest statute applies. 

· Hypo: sperm bank donors—what happened if those children meet each other later on, do we care if they get married?

· Void or Voidable?  Incest = void

· Voidable—they would be able to choose if they want to stay married; can get an annulment

· d. Age 

· Common Law- could not get married if you were under 12 (females) and under 14 (males) 

· In re Barbara Haven- Barbara’s 14 and 10 months and she wants to marry her step brother who is 22. In Pennsylvania she has to wait until she is 16 to get married. According to the testimony she is almost 15 but looks older. (In CA you can get married if your parents consent and you are under 18). Her parents consented and so did the man she wanted to marry.

· Courts rationale: 

· They didn’t want people who are on the threshold of youth to make decisions and the law is here for a reason even though her father consented. 

· No stability
· Does this substantially infringe on her right to marry? 
· The court says no b/c she can age out of her problem. 
· Also, the statute says that the court can allow the marriage if there are special circumstances. She claims her special circumstances are that she is in love. Love and daddy saying okay are not special circumstances, pregnancy is. 
· Possible counter argument that it infringes on her right to get married RIGHT NOW 
· Is there an age in which you are too old to get married? 

· Possible mental competency argument
C. Conflict of Laws
· Legality of the marriage is determined by the law of the state where celebrated 
· Except: 

· Those that violate natural law: public morality
· Court looks at the natural law in the place that they got married   
· Positive law: the statute 
· There must be positive statement in the residents state statute that says not only is this not good here, it is not good if done anywhere 
· Bottom line: the statute must say not good here or anywhere
· A marriage where it is contracted is valid anywhere unless it violated the public policy of the state that it has the most significant relationship
· Significant relationship: domiciled; or lived after the marriage

· Strong public policy? 

· Look at: 

· 1. Express statutory provisions: what does it say they prohibit

· 2. Severity of the penalties:

· $50 v. 10 years in prison

· 3. look at the expectation of the parties
· NJ case where the wife wants out

· May case where kids 

· 4. Purpose for upholding a marriage that is valid elsewhere

· Inheritance?  

· Full faith and credit v. choice of law
· Full faith and credit: there need to be another state’s judicial decisions that we are applying 

· Choice of law: no decision

· CA case: 

· Guys from India had two wives and move to CA and he dies 

· Were they valid?  Do we recognize the foreign marriage? 

· Yes, for purposes of inheritance, they recognize the marriages 

· The public policy against bigamy was not so strong 

· In re Mays Estate: Uncle married niece in RI but they are from NY

· Would it be ok in NY:

· This wouldn’t have been ok in NY if taken place here, because of incest statutes 

· In RI this was ok, and only went there to get married 

· Does NY have to recognize the validity of this marriage? 

· Legality of the marriage is determined by the law of the state where celebrated 

· Except: 


· Those that violate natural law: public morality

· They are looking at the natural law in the place that they go married (RI)  

· Positive law: the statute 

· There is no positive statement in the NY statement that says not only is this not good here, it is not good if done anywhere 

· Bottom line: the statute must say not good here or anywhere

· Reasons the court upholds the marriage:

· Freedom of religion

· They have been married for a long time, and kids are fighting the father for access to the mothers estate 

· NY doesn’t say we won’t recognize ANY marriage 

· Dissent: strong public policy against it 

D. Same Sex Marriage 

· Baker v. Vermont- Same sex couples have lived together in committed relationships for periods ranging from 4 to 25 years. The couples were denied marriage certificates and the benefits that come with marriage. 
· Issue- may the State of Vermont exclude same sex couples from the benefits and protections that its laws provide to opposite sex married couples? 

· Ct held that the constitutional requirement is to afford all Vermonters the common benefit, protection, and security of the law. 

· State argues that the purpose of these classifications is that the additional benefits are to further the link between procreation and child rearing

· Ct rejects this argument b/c it is over- inclusive b/c some number of heterosexual couples marry without the capacity or desire for children and other under- inclusive b/c some number of opposite sex couples have children through adoption or assisted reproduction. 

· The couples didn’t make a federal constitutional claim b/c Bowers v. Hardwick still controlled. This was significant b/c a lot of the states that prohibited adoptions by gay couples was b/c of anti-sodomy laws but Lawrence v. Taylor changed that. 
· In 2003 right after the Lawrence decision there was an Arizona case in which the court rejected the argument that Lawrence supported the right for gays to marry. They distinguished between the right to privacy and the right to marry. 

· These were 2 different things. The ct said there was no fundamental right to same sex marriage therefore the court used the rational basis test and said it is rational to say we’re going to restrict marriage to marriage between a man and a woman b/c linked to procreation. 

· Goodridge v. Department of public health 
· P argues 2 things 

· 1. That the marriage license requirement does not specifically say that it is limited to a man and a woman. Do not even need to get to the constitutionality of this. 

· SC rejects this and says that if you look at the rules of statutory construction this does mean marriage between a man and a woman. 

· 2. Unconstitutional to ban gay marriage. (state constitution) 

· The state argues that there is no FR to same sex marriage and that gay couples are not a suspect class. 

· The court uses a rational basis test here similar to the court in Arizona. Under the RBT the state’s reasons for the ban have to bear some real and substantial relation to morals, public health, safety, general welfare. 

· What does the state argue here? 

· Ensuring optimal child rearing, preserving state financial resources, promoting child bearing. 

· Ct rejects these interests and finds no rational basis b/c:  

· laws don’t contain reqmt. that people have kids when married
· Times are changing the optimal family structure is not really a reality anymore. We allow families to be single parent households etc. so there is no way we can say that the policy is to promote family values. 

· Homosexual couples are just as dependent on each other so there would be no preservation of state resources. 

· Hot Topics/ Issues in Gay Marriage 
· Defense Against Marriage Act- 1996 Clinton signed this act saying that no state is required to recognize gay marriage. 
· If you get married in Massachusetts as a gay couple and move somewhere else no state has to recognize marriage. 
· Proposed Amendment to the Constitution banning Gay Marriage 
· Constitutional amendment was voted down and 49 votes shy.
· CA Domestic Partnership Act 
· Applies to couples over 62 and gay couples 
· Gives you all of the states rights of being married including CP as of January 2005 
· Doesn’t give you federal rights- no joint tax returns etc. 
· Internationally- Holland and Belgium allow gay marriage
IV. Dissolving Marital Status
A. Introduction 

· 3 ways to dissolve 

· 1. annulment 

· 2. Legal Separation 

· Before only granted when there was serious cruelty 

· 3. Divorce

· Started in fault based context, but now only exists in 30 states  

· Impotence

· Adultery

· Cruelty 

· Conviction of Crime 

· Drunkenness

· Abandonment 

· Desertion 

· Abuse Causing Injury 

· CA has no fault  

B. Fault vs. No Fault
· Fault
· Kucera v. Kucera 
· The W and H are claiming mental cruelty. The W claims that he wasn’t nice to the child that wasn’t his. The H hit her once. The TC granted the divorce on these grounds 
· The H’s claim is adultery. He came home early and the first guy who got her pregnant was there and this was his proof of adultery. 
· TC says no adultery, the appellate court says this is enough to prove adultery, however they did not overturn b/c the TC is a better judge and not enough evidence that they would overturn TC. (shows deference to TC) 
· The appellate court took away the right to divorce b/c if both parties had grounds for divorce (were at fault) then nobody gets one as a result of the recrimination statute. This was a result of a pure fault jurisdiction at the time. 
· Rationale- 

· If you are at fault you are punished. The punishment here is that they stay married. 
· It seems that since they have a child together they should stay together.
· Traditional Grounds for Fault Divorce: 
· Adultery- Voluntary sexual intercourse with another person while you are married 
· Usually proved through indirect evidence Opportunity evidence- spouse had opportunity to do so 
· Evidence of inclination- they have done it before, not sleeping together anymore. 
· If you had good evidence – pictures etc. this was usually an example of collusion in which the parties worked together to get a divorce 
· Cruelty-
· Earlier cases requires-Violence or some kind of conduct that lead to fear for your life or health 
· This was expanded over time to include threats to mental health. General marital unkindness
· Proved through medical evidence (medication, seeing therapist, etc) 

· Courts were concerned that this was not equated with simple incompatibility

· Amorphous standard- cts had a lot of discretion 
· Desertion or Abandonment- Departure from the home without the spouse’s consent or without justification
· You consent to desertion you lose ground for divorce. Consent is if: 

· If you fail to object, or 
· If you attempt to reconcile with the person (please come home) this would destroy your grounds for divorce. 
· If you were the deserter justification could be your defense. (i.e. you were abused etc.) 
· Constructive Desertion- living in the same house but not sleeping together 
· Impotence 
· Defenses to fault divorce 
· Insanity

· Connivance

· Encouraging bad behavior on the part of your spouse in order to get a divorce 

· Take H to a Xmas party and encourage him to sleep with a woman. 

· One spouse Condones behavior 

· Collusion 

· If court can tell there is collusion
· Recrimination 
· Both parties are at fault
· No-Fault (CA) 
· Why the Change? 

· Courts were tired of perjury. They thought it was bad for lawyers and judges to participate in this manufacture of false evidence 

· CA was the first western jurisdiction to do away with any fault grounds in 1970. (2 ways to get divorce) 

· Insanity 

· Irreconcilable Differences 
· Desrochers v. Desrochers 1975-
· One party (W) wants a divorce and H doesn’t. 
· The court says the standard is ( Reasonable possibility of reconciliation 
· Evidence of a long separation is a factor in determining whether there is a reasonable possibility of reconciliation
· Ct granted the divorce based on irreconcilable differences 
· After this case it is difficult for 1 spouse to prevent the other from getting a divorce.  
· Under fault based divorce if you had one party who really wanted a divorce and another that didn’t they could use this as a bargaining tool. However, under the no- fault system this type of bargaining disappears.
· Hybrid 
· You only get no fault divorce when both parties agree marriage is broken, otherwise must have fault in order to be granted a divorce. 

· Reasons why spouse prefers the “fault route” 

· In some jurisdictions it affects property distribution. 

· Might vindicate one spouse. 

· Old fashioned revenge. Could be cathartic for people 

· No fault- you have to have a long separation period in order to prove that you truly have irreconcilable differences 

· Hagerty v. Hagerty- 
· W wants H to get treated for his alcoholism b/c this could fix their problems. Also how could he know he wants a divorce he is a drunk- he is not able to make this type of decision. Sort of an incapacity argument.

· Ct held that there mere fact that he was out of the house and that they were having all of these arguments about the alcoholism is sufficient to show irreconcilable differences.

· Divorce Reform and Evaluating Divorce Reform

· One of the primary reasons was getting people out of unhappy marriages. 

· Did the divorce reform achieve that goal? 

· Some stats suggest that getting married a second time does not make you happy. 

· Allowing people to get out of unhappy marriages does not necessarily mean that people are more happily married. 

· Permanent Availability

· The problem is that when you have a no fault jurisdiction what you create is a system of permanent availability meaning that you know you can get out of the marriage. 

· Whenever things get difficult you are always looking to see whether there is someone better out there. 

· Women are the ones filing for divorce. 

· Women’s financial freedom is allowing them to leave more freely.
C. Property Division 

· 2 questions 

· 1. What property is subject to division? 

· Characterization of Property 

· SP- property owned by either spouse before marriage 

· SP stays SP unless you are in a ED jurisdiction that specifically says that the court can look at everything to determine what is fair and equitable at division. 

· Co-mingling- 

· General Rule- (most courts) you co- mingle accounts then it becomes CP. 

· Disprove this by tracing to SP. 

· Minority Rule- O’Brien v. O’Brien- W gets an inheritance from her father and then she gets 10K gift from her aunt (SP). She puts money in joint account. The funds are co- mingled with marital property. H withdraws marital property and argues that this is now CP. 

· Ct rejects this notion and held that he must first prove that the property was acquired during the marriage and if he does the burden shifts to W to prove that it’s SP.  

· Management/ Control of SP by other spouse- 

· Factors ct considers 

· Contribution of substantial time 

· Correlation of management to increase in value 

· Increase in value 

· Performance of services during marriage 

· Services lacked compensation 

· O’Brien- H argues that his management contributed to growth. 

· Ct rejected this argument H’s participation was passive rather then active. 

· Gifts between Spouses 

· Jurisdictional 

· In CA gifts between spouses of clothing and jewelry are SP unless they are substantial. Everything else is CP. 

· Argue whether this is subjective or objective. (What is substantial? Kobe 4 million dollar ring- is this substantial for him?)

· Appreciation of value of SP

· CP states say that the character of the asset will determine what happens to the appreciation 

· If it is SP when it is acquired then the appreciation is SP 

· Income From SP

· Example- apartment building rent 

· Jurisdictional
· When do we value this property or these assets? 

· There can be dispute in terms of when marriage ends. 

· Is it the date of separation? 

· The date of dissolution? 

· Often people squabble over what something is actually worth

· 2. How will that property be divided? 

· Pure Title Based System- whoever has title gets property court has no discretion 

· No CL jurisdiction relies on this 

· Does exist in modified form in some CP states (CA, NM, LI)

· Pure Equitable Distribution- judge has discretion to divide all property of both spouses as the court deems just. 

· On average women earn ½ or more in the equitable distribution standard. 

· In Re Pierson- Equitable distribution state,

· Standard used 
· Just and proper

· Considering circumstances 

· Here ct considered the following: 

· Contributions by both parties 

· Determining monetary value of W’s services 

· Compared to someone who gets paid to do work (babysitter, maid) 

· What she could have earned had she stayed in the workplace. 

· Desire to severe ties between parties 

· Self sufficiency of both parties 

· Marital Property Systems- gives judge more discretion then title based and less discretion then equitable system. 

· Most common system in US 

· Just b/c you are a CP jdx does not mean that you do not have equitable division of the CP
· EXAMPLE- CP state (during the marriage each spouse owns and manages the assets they acquired during the marriage when the marriage ends the assets are shared as if they were acquired in a CP system.  
· Uniform Marriage and Divorce Act

· Provision A- Pure Equitable Distribution System
· Lays out ways that would be equitable to distribute property. Factors in determining fairness: 

· Length of the marriage 

· Whether the parties have been married before 

· Prenuptials/ anti-nuptials 

· Age, health, station, occupation of both parties 

· Sources of income 

· What skills have (employability) 

· Liabilities 

· Needs 

· Kids, custody, support

· Likelihood that they will get cash 

· Contributions to the marriage 

· Monetary and other assets 

· How much they both spent during marriage 

· Homemaking contributions 

· ***The one thing the court cannot consider is fault. 

· Provision B deals with CP states 

· Set aside each parties SP and then divide CP according to the following factors:

· Contributions of each to the CP 

· How much SP does each party have 

· Duration of the marriage 

· Economic circumstances of each spouse 
· This is if you are doing equitable distribution of CP. 
· In CA there is no equitable distribution of CP it is title based both parties own the CP and then it is split in half. 

· When can fault be considered in property division? 

· ¼ of US states allow fault to be a factor that can be included and ¼ explicitly exclude it. 

· In reality most states do not include it unless it is egregious. 

· The assumption is that if one party can claim fault it is probably b/c there was probably something organically wrong with the marriage that both parties contributed to. 

D. Spousal Support (Alimony)
· Traditionally the H owed a duty of support to the W and this same idea was transferred to the divorce context. 

· Need of party needing alimony 

· Fault 

· Ability to pay 

· Change in modern law, alimony is temporary until the spouse can get on their feet. Temporary b/c: 

· Support self reliance 

· Don’t want an ongoing relationship that the court may need to get involved with 

· Eliminate the fight and friction between the parties 

· Prevent the one with money to exercise control over the other spouse

· Spousal support is rehabilitative in nature. 

· Uniform Marriage Act-  (UMDA) gender neutral 

· Part (a) the ct will grant alimony for either spouse only if it finds that:  

· (1) Insufficient property for their reasonable needs AND
· Reasonable needs depends on jurisdiction court discretion, objective or subjective
· (2) Unable to support themselves through work OR they have custody of very young children

· Part (b) The alimony shall be in amounts for periods of time the court deems just (judicial discretion), ct cannot take fault into account and considering the following factors: 
· The financial resources of party seeking alimony, including CP coming to them, his ability to meet his needs independently, and child support allotted to that person as a custodian. 
· Time necessary to acquire sufficient education or training to enable the party to find employment 

· Standard of living established during the marriage 

· Duration of the marriage 

· Age, physical, and emotional condition of spouse seeking maintenance

· Ability of spouse who alimony is sought from to support himself while supporting the person who seeks alimony 

· Turner v. Turner- H lost left leg in war, right leg presently deteriorating. He had a military pension. 

· Issue- should a divorced woman, be required, as a matter of law, to put her skills to use, and if she has none, to develop appropriate skills to acquire a job. 
· The ct was concerned with encouraging the W to develop skills and seek employment and what the H could afford to pay for alimony. 
· Ct thought $50 a week for 1 year was adequate b/c she will have completed 1 year of employment and that will be enough to get her along. Her son will also be out of the house by then. Ct is assuming that his disability will worsen and he will need to take full advantage of the pension. 
· In Re Marriage of LaRocque- 
· Case involves a marriage of long duration, in which H is wealthy.

· The court considered all of the factors used to determine alimony; however, they also look at her standard of living while she was with him. When you have a marriage of long duration then division of everything is a good place to start.  

· Ct looks at more then just need here and takes into account the notion of fairness b/c of the length of the marriage. The court really looks at the totality of circumstances. 
· Family Code §4320 (in packet) 
· Decide the amount and the period of time depending on what is just and reasonable based on the standard of living during the marriage 
· In CA- we have moved more towards the fairness rather then subsistence 
· Fault as a factor in the determination of alimony
· In almost ½ of the states today marital fault is a factor in determining spousal support. 
· In some jurisdictions a person against whom a fault based divorce is awarded can’t be awarded support, in some others fault is a factor that is considered. 
· UMDA §308 precludes consideration of “marital misconduct” 
· Chalmers v. Chalmers 
· Ct held that fault can be a symptom of failed marriage and you do not want that to be a consideration for spousal support. 
· Even if general fault is not a factor, economic misconduct may be. Some statutes explicitly include the latter factor.  
· Interest in Spousal Support Guidelines: 
· Widespread adoption of child support guidelines has stimulated some interest in spousal support guides. 
· Some argue that guidelines will reduce the potential for arbitrary exercises of discretion as well as the costs of divorce, leaving more money for the post- divorce family. 
· However, they have been unsuccessful, b/c of a lack of agreement on the purposes of spousal support and large # of factors considered relevant.  
· CA rules on Alimony- 
· Half the length of the marriage is generally the time it takes for you to be self serving. 
· If you are married 8 years you get 4 years of alimony 
· Particularly if the marriage is one of long duration (10 years or more). 
· There is a rebuttable presumption that a court will not award support in a childless marriage if the spouse has sufficient SP. 
· Spousal support does terminate when the spouse getting the support remarries. If the spouse tries to get around this by moving in the courts can presume that there is a lower need because of less need.
· Summary 
· Look at all of the factors that the courts consider 
· Tension between goals is it a search for fairness or is it about getting someone on their feet.
E. Prenuptial Agreements (Ante Nuptial) 
· To be enforceable they have to satisfy the usual K requirements:  

· Voluntary 

· Consideration 

· Can be the act of getting married 

· SOF requirements 

· Must be in writing 

· Procedural requirements

· Subject to greater judicial supervision then normal contracts b/c you are opting out of state supervision.  

· We are worried about some kind of incompetence 

· Bargaining power

· Many jurisdictions allow prenuptials if they: 
· Fair and Equitable division OR 
· Full disclosure: 
· Knowledge of the rights that the party is signing away and
· Knowledge of the assets they were signing away
· 2 Ways to attach a prenuptial agreement 
· 1. Substantively
· Terms of the agreement are unfair
· 2. Procedurally 
· The way that it was put together 
· It is not a requirement in any state that both parties have an attorney 

· Traditional argument against Prenuptials was that they promoted divorce and thus violated public policy. 

· Posner v. Posner- 1970 court abandons the per se rule that any K that had provisions promoting divorce violated PP.
· McAlpine- parties may not waive permanent spousal support at divorce are not inherently contrary to public policy.

· Sanders v. Sanders- Suit between a H and W while still living together, involving validity of prenuptial contract. Term of K states whoever brings the divorce proceeding opts out of the right to title to property. H argues that this is contrary to public policy b/c it contemplates divorce, and infringing on his freedom b/c it is forcing him to stay married. 

· Ct rejects this argument stating that this actually promotes marriage b/c it urges them to stay together 

· Also, he was able to get out of the marriage; he just did so at the risk of losing property. 

· Simeone v. Simeone- 
· Prenup that wife wants to set aside b/c it was given to her:

· 1. Right before the wedding 

· 2. Without a lawyer 

· 3. His lawyer didn’t tell her what she was giving up so no full disclosure 

· 4. What was disclosed wasn’t accurate 

· Traditionally the substantive provisions had to be reasonable (You could not leave her nothing, and there had to be full and fair disclosure of the full assets and the statutory rights being waived)

· Ct used this case to revisit how they would look at prenups and they changed the standard. 

· Now prenups were treated just like any other K 
· Rationale is that ct now assumes that men and women are equal. 

· This is evidenced in this case by the fact that she negotiated some of the terms, and knew about the K before it was handed to her to sign. 

· If this was presented to her the night before her wedding and that was the first time it was presented to her then it would probably be found unfair. 

· Uniform Premarital Agreement Act (CA)  
· The right to child support may not be adversely affected by the prenuptial
· You can’t waive away your child’s right to child support 
· But you can agree that they have to pay more 
· §876 Enforcement Provision  
· Voluntariness- No premarital agreement is enforceable if the person does not execute the agreement voluntarily. 
· Factors to consider voluntariness: 
· Presence of attorney- 

· Lawsuit between Barry Bonds and his wife in CA about the enforceability of their prenuptial. Ct found that lacking independent counsel does not constitute involuntariness 

· Congress responded to Bonds case: Passed §1615 that creates a rebuttable presumption that a prenup is not voluntary if there is no independent counsel or there was no written waiver of your right to get counsel after you were advised to get one 
· Time prenup is presented 
· Prenuptial presented at eve of wedding can be considered involuntary 

· Not Unconscionable-You can get it set aside if you can show that agreement was unconscionable at the time it was signed 

· Unconscionable is stronger then reasonable—so it has to be really bad 

· Ways to determine if prenup unconscionable: 

· You did not know what the other person had b/c you were not given full disclosure of finances and property AND
· You did not voluntarily waive in writing the right to know what they had AND 
· You did not know and could not know what it was that they had. 

F. Child Support 

· Traditionally:

· There is a duty to support the children just like there was a duty to support your wife

· If don’t provide adequate support, you get child abuse and neglect charges and children taken from you

· If above the minimum, hard to interfere

· You had a duty to support b/c you controlled them

· Now: not tied to control or making decisions on behalf of that child

· Last 30 years: judges have a lot of discretion re: amount

· Now after 1984: rebuttable presumptions – judges follow a set of guidelines 

· If judge is deviating from the guidelines, he must indicate why he is doing that in the record

· Why did we need guidelines?

· B/c the awards were too low 

· Considers the following factors:

· Earnings and income of the absent parent

· Provide for kids healthcare needs

· Specific numeric criteria 

· Unlike spousal support: there needs to be specific numbers 

· Hard to determine what the child needs and what is going to the household 

· Food housing and transportation = over ½ of income 

· Number of kids in the family affects what is be spent on each child (what percentage is the child getting—the bigger the family, the smaller the percentage each)

· Different guidelines:

· Flat percentage of income:

· Only look at percent of income of the non custodial spouse: they are making 100 K a year, look at the guidelines, if it says 25% should be given, then he pays 25K 
· No adjustment for other factors such as child care expenses, extraordinary medical expenses or age of the child  
· Doesn’t look at the custodial spouses income or child care expenses (assumes that each parent will expend the designated proportion on the child, with custodial parent’s proportion spent directly) 
· Benefit: 
· Easy, b/c you look at one thing
· Table and income
· Income Shares model

· Same percentage of parental income that he would have gotten if parents lived together
· Calculate: add both parent income together
· Figure out what they would have spent (based on table)
· And do a Pro Rata split based on their income 
· If one earns 70K and the other earns 30K—the father will pay 70% 
· Issue: what is income? 
· Delaware model: (most flexible)
· Start with the parents need to meet their own basic needs, anything above that goes to the kids, and anything above that gets shared between the parents and the kids
· To determine the basic needs look at table 
· Ultimately, want to give the custodial parents enough to take care of kids needs 
· CA: uses a version of the income shares model
· Child support award did go up after guidelines were put in place across the country 
· They have survived constitutional challenges
· Little or no income at all?  Minimum: 25-50 dollars a month
· Peterson: 

· Issue 1: What is the definition of parental income?
· He has a family business—like a truck stop
· The income is put back into the business 
· She says, he has control of whether it goes back or not—it is listed as income on his TAX RETURNS 
· Court: this is NOT income b/c he didn’t receive the income 
· 200K is being taken out of the formula in this case 
· Issue 2: what is a child suppose to get, if the parent is in the wealthy category 
· If you have big resources, how do you set it if the parents earnings is really high
· Child needs: generally doesn’t mean the child will get a windfall if the parent in really rich 
· To what extent does he have to pay above and beyond the child’s needs 
· For example: no child needs 3 ponies
· In Pure income shares model: no problem
· In S. Dakota (Peterson case) statute is different:  
· They don’t look solely at what the parents themselves would have spent
· They look at what the statute enumerates 
· Child Support For Older Children 

· In the past courts decided when the parent was done supporting the child based on the child’s self support and parental control. 
· In CA- 
· Support is required until age 18 OR until you finish high school and turn 19 whichever comes sooner. 
· No obligation to pay for college so you can bargain for it in a divorce agreement. 
· Childers v. Childers- (Washington) 
· Parents argue whether the father should pay for the child’s college expenses. 
· Originally you had to provide for children who were minors 
· new statute changed term minor children to dependent children 
· Issue was whether these children were dependent. 
· Ct said that they were dependent b/c they were living at home and not self sufficient. 
· Father makes EPC argument that he is being forced to pay when married couples do not have to pay for college. 
· Ct responded with saying that this is just RBR and there was a legitimate interest in making sure kids are getting an education. 
· Factors to look at to determine whether we will make father pay child support for college: 

· Aptitude for college shown by child 
· Abilities 
· Disabilities 
· Parent’s level of education 
· The parent has the financial means to pay 
· Roe v. Doe- In NY in 1971 the age of majority was 21. The father has started paying the daughter’s college tuition and he stops and she is suing her dad for support. 
· The ct says that he does not need to support her b/c she was being disobedient and his requests were not outlandish. 
· Rationale for decision that he should not pay is that she was being independent. 
· Nexus between control and support if you are refusing to submit to your parent’s control then you are not entitled to get that support 
· If you are acting independently you should support yourself. 
· She had emancipated herself and could not have it both ways.  
· Modification of child support 
· Child support can be modified when there is a Substantial or material chance of circumstances 

· Court has a lot of discretion in deciding when to grant this 
· There is tension between stability and flexibility 
· UMDA- change has to be so substantial and continuing that it must be unconscionable.
· Motions to modify consider:  
· Needs of child 
· Ability to pay 
· In CA §3651 
· Courts can modify whenever they think it is necessary 
· There is a lot of discretion  
· In CA you cannot consider a new spouses income in setting child support except in extraordinary cases 
· Extra ordinary cases are those that present a great hardship to the child 
· If the spouse receiving child support gets remarried this does get effected.  
· In CA you are able to take into consideration health care costs and other child expenses when determining support levels
· Enforcement of Child Support 
· How do we ensure that child support gets paid:

· The custody agreements themselves can place liens on property and set up trusts. 

· If the agreement does not provide enforcement measures courts have the power of contempt. They can jail non payers 

· Most states have criminal penalties for failure to pay child support 

· There is a state federal child enforcement program that allows for enforcement through 

· Ruin Credit  

· Garnish wages 

· State/ federal tax refunds 

· Stop someone from getting a drivers license 

· Liens on property 

· Inability to Pay 
· Merely not working may not be enough in one case 
· In one case a husband was ordered to go and search for work to determine that his inability to find work was actually true. 
· Links between child support and visitation 
· If a spouse is interfering with visitation that could be taken into consideration in failure to pay child support (in some states Oregon, Rhode Island) 
· The norm is that these 2 things are independent of each other. In most states the fact that you are denied visitation is not a defense to failure to pay child support. 
· Active concealment of a child can be a defense to failure to pay child support 
· Most studies find that there is a corollary between visitation and paying child support.
V. Custody Issues 

A. Custody Arrangements 

· Standards for Custody Determinations

· Common Law 

· Father had the right to his children and he could determine who got custody when he died 

· Mid to late 19th C 

· Women began to have more rights 

· Started with the tender years doctrine which said that children had to be with their mother when they were small 

· Then went to the Best interest of the child standard. 

· Best Interests of the Child Standard (BIOC)
· Not a hard in fast rule but it is a standard meaning that the court has a lot of discretion (subjectivity) 

· Often based on family ct judge’s values or opinion and can only be over turned if there is an abuse of discretion. 

· It is hard to show abuse of discretion if there are many factors but easier if only 1 

· When child’s opinion should be taken into account: 
· Often a guardian is appointed to advocate for the child’s best interest (which may or may not include what the child wants in this situation) 
· In CA: 
· Though a guardian is not required they are often appointed.  
· We will consider a child’s wishes after there has been a preliminary consideration of the child’s maturity 
· Maturity is defined as- Sufficient age and capacity to reason so as to form an intelligent preference
· UMDA- does require consideration of the child’s wishes 
· Other jurisdictions: Other states give the judge complete discretion to look at child’s interests.
· Painter v. Bannister- Iowa; Dispute between grandparents and father for custody of child when mother died. Ct used BIOC standard in awarding grandparents custody. Looked at following factors 
· Grandparents- 
· Lived in same house for years; both educated; well kept; kid got more stable; standing in community; GF had stable job 
· Father- 
· Flunked out of high school; Bohemian approach to finances (the opposite approach to stable); mother supported him; had 7 jobs in 10 years; spent college fund; no religion; beat up home; if he gets kid he is going to go to SF and has no place to stay there. 
· Expert testimony was heavily weighed in this case. 
· Testified as to process of attachment to GF. 
· Point of case is to show how broad the BIOC standard is and the detailed level of analysis.  
· Since the BIOC standard is so broad courts look at different criteria for guidance 
· One of the earliest ones was the maternal preference 
· Maternal Preferences 
· This isn’t a right of the mother’s it is the idea that it is in the best interest of the child to be with the mother b/c they are better at child rearing and thus in the BIOC 
· Pusey v. Pusey- Utah case- 2 children and the court gave the older child to the father and the younger child to the mother. The mother appealed and argued maternal preference. She argued that it should be used as a tie breaker. Once the court has determined that both parents could raise the child the maternal preference should be the tie breaker. 
· Ct held that the maternal preference violates equal protection b/c it is treating the genders differently and it is based on stereotype and there is no reason to treat the sexes differently. 
· The state does have an important state interest here but the problem is the nature of the assumption itself. 
· The problem is that it assumes that mothers are better equipped all things being equal. This is particularly bad b/c the court has already determined that both parties are equal, thus there is a problem with the presumption. 
· There needs to be some proof that mothers are better at raising children. 
· Although many jurisdictions have abandoned the maternal preference and tender year’s presumption, it has not completely disappeared. 
· South Carolina still allows it. 
· The Primary Care-taker

· The assumption is that leaving the child with the primary care taker is in the best interest of the child not to reward the parent for hard work or good parenting.
· This is the person who is with the kids most of the time. this is not the person who WILL be caring for the child most of the time but the parent who DID care for the child most of the time 

· Rationale- we want to promote the greatest stability possible for the health and welfare of the child so the child should be left with the parent who does the primary caretaking. 

· Some scholars argue that this gender neutral option hurts woman b/c they are most likely to want custody. Women are more likely to negotiate away property or support rights to get custody. 

· Factors to determine who the primary care taker is:
· Who is feeding the children 
· Who is buying the food they eat 
· Who bathes them 
· Who buys them clothes 
· Who drives them to school 
· Who makes baby sitting arrangements 
· Who puts them to bed
· Who disciplines them 
· Who reads to the child 
· Burchard v. Garay – CA CASE Mother and a father arguing about custody not part of the divorce action. They were unmarried parents. 
· The TC awarded custody to the father b/c: (using BIOC standard) 
·  The father was financially better off, he was remarried 
· So he had someone that could provide care for the child during the day
· Mom’s unwillingness to give visitation to the father
· Appellate ct reversed b/c 
· Child support not custody is supposed to remedy who has better financial security for the child. cannot consider the amount of money parent has for custody  
· This would discriminate against working mothers. We can’t look to whether new wife can stay at home and take care of the child. 
· This is not the father staying home, it is the new wife. This might be a double whammy to the women being divorced: 
· She loses financial security b/c she is being divorced 
· Loses the child b/c she has to go to work 
· TC abused its discretion b/c it considered 2 impermissible things and did not consider the fact that the mother was the primary care taker. 
· The court remanded this to the TC and said that they must look at these factors again.
· It has been 4 years that he has been living with his dad and at this point the dad is probably the primary care taker.
· Religion
· Bottom line- religion can’t be considered unless it will harm the child 

· In CA the court is not allowed to consider religious preferences unless it is going to determent the child 
· Shelley v. Westbrooke- this is an English case in which the court denied custody to the father b/c he was an atheist. 

· This was considered immoral and vicious. 

· They analyzed the effect of this on the child. 

· The judge is substituting his own judgment for the fathers. 

· This really illustrates the changing social notions about what is immoral and what is bad for children. So something that was terrible in 1817 is something we would think is a travesty of justice today.
· In Re Marriage of Hadeen- There are 4 daughters, the TC held that the mother gets the oldest daughter and the rest go to the father. TC based their ruling on the fact that the mother is too involved in her church. 

· The appellate ct reversed b/c the fact that the church was her first priority was not enough. 

· The mother was the primary care taker so you must make a specific finding about what the substantial likelihood of harm was. 

· The court said that you needed to prove that religion was willing to create a legitimate and substantial impairment of the ability to parent 

· Note case: Kendel v. Kendel- not only can the court look to religion as a factor of determining custody. The ct had to find that there was potentiality for substantial harm in order to limit the court’s parenting abilities
· Ozier- the court asked the mother whether she would allow a blood transfusion if the child was hurt.  
· Under these circumstances the court gave custody to the father. 
· There is a potential child neglect argument here
· Sexual Behavior
· How can courts use info like this? lifestyle info- 

· Court may say this is a determinative factor 

· You can also make it a rebuttable presumption. 

· Ct can say this is one factor among many to determine best interest of the child with no elevated preference. 

· Or completely disregarded 

· In CA whether there is a boyfriend moving in with you is irrelevant if there’s no evidence of ill effect on the child. 

· Jarrett v. Jarrett- IL The mother has custody and the dad now wants custody switched to him b/c her boyfriend was moving into the family home and they were not planning on getting married. W thought that she wasn’t willing to get married she also did not want to sell the house (which she would be required to do if they were to get married) 

· The IL SC gave the kids to the dad b/c: 

· Potential for them to be taunted by other children 

· It is not a good environment for them

· Also, the kids might act the same way or learn bad morals. 

· There is a statute in IL that says that it is illegal to fornicate. 

· Fornication statute- part of the criminal code if the behavior is open and notorious. 

· So not only is she immoral but she is breaking the law and this might teach them disrespect for the law. 

· The court seems to be substituting community values for mother’s values. 

· Whatever a court is going to say is in the best interest of the child might have a lot to do with community standards. As those change, so might what is in the best interest of the child. 

· Dissent- The judges are giving their own opinion or standards here and that is not proper. 
· They didn’t prove that she was unfit mother. 
· M.A.B. v. R.B.- NY Issues with the mother’s health, she plans to move to Fl, other siblings are moving with mother to FL, older son has behavioral problems and currently lives with gay father, mother seeks custody of older child 

· Issue: whether we want to separate the oldest son from the other siblings, 

· Mothers arguments about harm to child if he remained with father: 

· The boy didn’t want to stay with the father b/c he was embarrassed about his father’s sexuality. 

· The child expressed reservations about this. Thus, there was some evidence, maybe not of harm, but at least that he was uncomfortable. 

· Court says that the father’s sexuality will not preclude him from getting custody. 

· The oldest son has improved while living with the father. 

· The oldest son has not had success living with the mother. 

· They do not totally disregard the father’s sexuality; however, it is just a factor, and not determinative of custody. 

· The ct decided to leave the child with his father. 

· Contrast with the VA note case in which the court said no per se custody. 

· There is obvious harm to a child when a gay couple is living together and ct did not grant gay couple visitation

· However, there was a sodomy statute on the books, thus this was not only immoral behavior, but illegal. Ct has a stronger leg to stand on when you have illegality and not just morality. 

· Homosexuality and its origins

· B/c we are talking about community mores, social science research plays a huge role on best interest of the child references. 

· Race-
· Other things being equal race can be considered but it alone cannot be determinative. 

· Palmore v. Sidoti- Supreme Ct case- FL case, mom has custody and there is dad who wants custody switched to him. The father says that the mother is remarrying a black man and that this is harm to the child. Father thinks that the child should not be raised in an interracial home. 

· The governmental interest that the court asserted was protecting the interest of minor children, the welfare of children

· The SC overturned the lower court ruling

· They applied SS b/c the 14th amendment it is a classification based on race

· The problem is that the lower court opinion was based entirely on race. The law cannot be used to enforce these types of private prejudices. The court says that all other things being equal race can be considered but it cannot be determinative. 

· Note Case Jones- South Dakota case where you have a white mother and an American Indian father. 

· The ct awarded custody to the father and noted that the children looked Native American as support of this decision. 

· The court on appeal said that this was an okay consideration of the factors b/c the father would be more sensitive to the appearance of the child. 

· Spousal Abuse-
· General presumption that it is not in the best interest of the child to give custody to a batterer 

· In CA- specifically says that they will consider child or spousal abuse in determining the best interest of the child. Court will also consider the following factors in determining the best interest of the child: 

· Health, safety and welfare of the child

· History of abuse

· Contact that child will have with parents 

· Substance abuse 

· Friendly Co-Parenting 
· Family Code §3040 Which parent is more likely to help the other parent with visitation will be considered by the court 
· Peckham v. Peckham,(Vt): Custody was given to the parent that was more willing to allow visitation. Primary Caretaker is just a factor and not determinative. 

· Joint Custody- 
· Definition: 

· Usually, joint “legal” custody: the ability of both parents to share the major decision making powers for the child 

· This may include joint physical custody but might not 

· Joint “physical custody: different permutations  

· 50/50—child at mom’s one night and dad’s the other night

· School year with one and summer with the other

· Weekdays and weekends 

· Sole custody with liberal visitation

· One parent has sole legal custody and the other has a lot of visitation

· This is NOT joint custody

· In CA:

· When court refer to joint custody it’s joint physical custody

· Policy: kids should have frequent and contact with both parents after separation

· CA was one of the first states to get joint custody in 1980

· History:

· Had presumption of joint custody if both parents agreed

· Repealed in 1988: court could now decide in its discretion

· 1993: presumption reinstated

· This is not to say that courts can’t impose joint custody if both don’t agree 

· 3085: can grant joint physical with joint legal custody 

· Factors ct should look at in Joint custody determination: 

· Capacity of parents to communicate and reach shared decisions
· Willingness of parents to share custody 
· Preference of child 
· Potential disruption of child social and school life 
· Demands of parental employment
· Age and number of children 
· Sincerity of parents request 
· Financial status of parents
· Impact on state or federal assistance 
· Don’t want to render the children ineligible for benefits
· Benefit to parents 

· “Split Legal Custody”:  some kids go to one parent an the other go to the other parent

· Many states have a presumption against split legal custody (Iowa); others don’t 

· When should they order split 

· Hadeen: Child has a preference to stay with mother – children are old enough to express their desire to stay with different parents

· One parent is better able to provide for the needs of the child (ie. Child with disability)
· Taylor- Maryland- Ct addressed whether they had the authority to order joint custody.

· Ct held that they have broad powers in this area and that they do have authority to grant joint custody. They rejected earlier Maryland decision saying no joint custody 

· The courts didn’t used to like joint custody b/c

· Wanted a clean break

· Child needs a sense of stability and finality 

· Parents can manipulate each other and the child can do the manipulate the parents 

· Temptation would be, if we allowed it to be an option, courts wouldn’t make difficult decisions( cop out 

· Remanded it to trial court
· When parents disagree about major decisions- 

· The court can make the decision itself BIOC 

· Court can say that JC is not working and dissolve JC and award sole custody to one parent or the other. 

· The parent who has primary physical custody can make decisions about child b/c they are in the best position to know what would be best for the child b/c they spend the most time with the child. 
· EXAMPLE- LAmbardo- Michigan- Parents have JC, but they disagree about whether to send the child to a gifted program.  

· The person who has physical custody makes the minor decisions. 

· However, major decisions (education, health, religious upbringing) are the things that both parents deal with. 

· The TC held that if they couldn’t decide then the person with primary physical custody should make the decision 

· But if this doesn’t work the court also said that there was no showing that the child staying in his current school was not in his best interest. 

· The person wanting to change the arrangements would need to show that it is not in the child’s best interest to stay at the school. 

· The appellate ct held that the TC had erred. The TC court must make a determination about what is in the best interest of the child. 

· The court distinguished another decision from Colorado in which there was a statute that said that a person with physical custody should make decision. This state did not have such a statute.  

B. Visitation 

· Denial of visitation is an extreme remedy, rarely approved. 

· Rationale- you want to have visitation b/c the state cannot interfere with the parent child relationship unless then can show parent is unfit whether visitation is going to occur is difficult to sever but how it will occur can be changed around. 

· Morgan v. Foretich- DC 
· 1988 case in DC well educated mother who was married to a plastic surgeon, they get divorced and have one child Hillary. The mother claimed that the child was being sexually abused by the father. The child had a guardian appointed and the guardian was not sure of what was going on. The W sent the child into hiding and the court ordered her to produce the child for court ordered visitation. She refused and was put in jail. She was released and then went to her daughter in New Zealand.
· This case illustrates that courts will very rarely deny visitation. They will only deny visitation in its entirety if one party can show there will be serious harm to the child. 

· However, the court has a lot of discretion when it comes to visitation. 

· The court can order: when, where, how long, how often, visitation can occur 

· Visitation in CA 

· Court should grant reasonable visitation unless visitation is against the best interest of the child 

· The court can deny visitation to sex offenders or it is against the best interest of the child. 

· Parent must show some potential harm to the child 

· Visitation is not conditioned upon payment of child support or when a spouse interferes with visitation 
· When one party wants to move away 
· In CA- looks at best interest of child and the following factors in determining what to do with a move away 

· Children’s interest in stability of custody 

· The distance of the move 

· The age of the children 

· The children’s relationship to both of their parents 

· The parents relationship to each other 

· The wishes of the kids 

· The reasons for the proposed move 

· The extent to which parents are sharing custody 

· Burgess- CA CASE-
· 40 minute drive job promotion demands that she move

· Father has a problem b/c it interferes with his current visitation schedule ( doesn’t go into much detail about why this is such a hardship

· Parent who wants to relocate doesn’t have the burden of proving why it is necessary 

· Look at BIOC – how will this move affect 

· Stability and continuity of care

· How difficult will the move be on the kids

· Nature and amount of contact with both parents 

· State doesn’t have right to restrict your ability to travel 

· Also, don’t want to preclude parents’ ability to better themselves or force them to decide between a new relationship and the visitation

· Ct held that custody should remain with the mother. 

· In re Marriage of Condon: CA CASE 
· Wife wanted to move to Australia 

· Ca courts will not have any power of enforcement

· Burden shifts to the mother to show why this is in the best interest of the child – this is a higher burden than the ordinary move away

· In re La Musga- CA CASE 
· Mother wanted to move to Ohio; father says it will destroy the relationship he has with the kids; she was remarried and wanted to be near her family 

· TC: custody should switch b/c it would hurt the childs relationship with the dad 

· Evidence of restriction of ability to see the kids 

· App Court: reversed based on Burgess

· According to Burgess a non custodial parent must show that it was essential that custody switch (higher than BIOC) 

· SC: reversed appellate court 

· Essential is too high a burden 

· The non custodial parent must show that it would cause a detriment—if they can show detriment, then ct will consider if change in custody will be in BIOC
· Other state: Colo and Florida

· State requires proof that 

· Move will endanger the child

· OR that the parent is only moving to punish the other spouse 

· Bersoni v. Bersoni- Connecticut
· Wife fled the country with the child and the attorney knew where she was and the issue is 2 competing interests 
· 1. The attorney’s obligation to keep communications between her and her client confidential 
· 2. The father’s right to know where the child is so that he could go and visit them
· The court grants the motion to compel saying she was supposed to appear in leaving she committed a fraud upon the court- the attorney doesn’t have obligation to keep this conversation confidential b/c of the crime fraud exception 
C. Grandparents Rights  

· Troxel Case- Supreme Court Case
· WA statute: any person at any time could petition for visitation and the court will decide based on BIOC standard. Mother wants the visitation reduced between her kids and the paternal grandparents. She is trying to create a new family, the grandparents want more 
· Grandparents relationship:
· They hadn’t raised these children for a period of time but they were in the household when he was still alive b/c he was living with his parents
· This established relationship is important under BIOC 
· Probably not in their best interest to start something new over the objections of the natural parent 
· SC of WA: This is unconstitutional b/c there is a fundamental right to raise their child ( liberty interest
· There must be some finding that there will be harm if we want to overrule the parent’s wishes
· The state can interfere or order visitation if there is harm or potential harm “any person” language is too broad
· O’Conner writing for the majority: 
· Re: WA SC decision –Affirms saying liberty interest is at stake
· Statute is unconstitutional as applied b/c 
· They gave no deference to the mothers opinion 
· O’Conner doesn’t think that before the state can interfere there must be a showing of harm – this is the standard used by WA SC 
· Souter
· Also affirms WA SC decision but on different grounds
· The statute is unconstitutional on its face- the text doesn’t even require that the petitioner had a substantial relationship with the child 
· Thomas
· Standard of review should be Strict scrutiny and this statute fails that 
· Stevens dissenting: 
· Childs interest 
· Should remand for further consideration of the child’s liberty interest and his relationship with the petitioners 
· Scalia dissenting: 
· Family law is a state issue not a constitutional issue
· Shouldn’t expand the liberty interest to include matters of upbringing 
· Kennedy dissenting: 
· The ruling is too narrow and there is an error in the WA SC’s ruling – should be remanded 
· Harm standard is too narrow 
· Effect of Troxel on parent’s right to contest to 3rd party visitation 
· Visitation statutes may be constitutional as applied. States should give some special weight to a parent’s right to control who visits their child. 
· A parent’s ability to restrict child visitation rights is presumed to be in their child’s best interest. 
· Many courts say that to overcome this presumption it is not enough for the 3rd party to say that no visitation is in the child’s best interest instead they have to show that the parent was not acting in the child’s best interest. 
· Meaning that if you can show ill motive this may be able to help you
· In other jurisdictions they distinguish Troxel when grandparents have played a sufficient role in the child’s life to be considered de facto parents. 

· They distinguish between the grandparents that actually acted as parents. 
· Harris Case- CA CASE
· The mother was trying to stay away from the father and had moved away without telling the grandparents despite a court order
· Mothers concern: potential for abuse b/c there is talk that the grandparents had abused the father 
· Mother had remarried
· Is this in the BIOC?  (remember: after Troxel, presumption that mother is acting in child’s best interest) 
· Limiting the child’s grandparent’s visitation—is this in the child’s best interest or the mother’s best interest?
· In best interest: 
· If the mom is happy then child’s life will be easier
· Not in best interest: 
· Nature of that contact with their grandparents (child always needs to know where they come from) 
· Trial Court:
· Grandparents get visitation 
· App Court: 
· Grandparents must show by clear and convincing evidence that the denial was detrimental to the child
· CA SC: 

· Statute is constitutional both as applied and on its face 
· Differences between CA statute and WA statute: 
· CA statute: 

· Not anyone, just grandparents 
· Balance the child’s interest in visitation with parents right to control child’s upbringing 
· Grandparent must have a pre-existing relationship
· Child will benefit from a continuation of an already existing relationship
· Rebuttable presumption: if the parent objects 
· Assuming that a parent is acting in his best interest 
· How do we get over this presumption? 
· Show that there have been times where the parent hasn’t acted in the child’s best interest 
· Interactions that have gone on between the parent and the 3rd parties – show that mother was acting maliciously
· This is a high presumption ,it will be difficult to overcome 
· Court remands to the lower court with this rebuttable presumption 
VI. Determining Legal Parenthood: Unmarried Parents and Stepparents 

A. Introduction 

· Who is a legal parent?

· Biology 

· Status / marriage 

· Function – functions in a parental role 

· 2 fundamental principals of defining a parent 

· A child must have a legal mother and a legal father 

· A child cannot have more than one of each 

· Common law when parents were not married:

· Kids were illegitimate / bastard 

· Couldn’t inherit from either 

· Known as “kin of nobody”

· Unmarried father had not custodial rights 

B. Marital Presumptions of Paternity 

· Family Law Presumption- (General Rule)
· A child born into a marriage is presumed to be the husband’s child. 
· Rationale: it sets up a legal relationship that sets up stability for the child and the parent 
· Prevents a 3rd party from coming in and claiming paternity 
· CA Rule
· Presumed to be the father as long as they were cohabitating and the H wasn’t impotent or sterile
· Rebut by impotence 
· Non cohabitation  
· Blood tests by mother or father within 2 years of child’s birth (no 3rd party can interfere) 
· Oregon Exception
· No one can rebut the presumption if the H wasn’t impotent or sterile and they were co- habitating when the child was conceived. 
· Other Jurisdictions-
· Some have held that the presumption cannot be overcome if a finding of non paternity would be contrary to the child’s best interest. 
· EXAMPLE- if mother has had an affair, and putting child in this environment would be bad. 
· Others state that parties may be estopped to deny that the woman’s H is the father. 
· Michael H. v. Gerald D.- Supreme Court Case 
· Mother was having an affair while married. Michael H—man she had an affair with. Gerald D—married to; never divorced. No doubt that this child was Michael H’s by biology. Michael and mother had an on and off relationship. Suit: Michael H wants visitation rights
· Guardian argues that if the child has more than one de facto father she is allowed to have both. 
· In order to get visitation, Michael H must establish that he is the legal father 
· The two parties to the marriage can rebut that presumption but not an outside 
· Lower court: 
· Denied visitation 
· Michael’s arguments: 
· Procedural DPC is violated b/c he is not getting any hearing to establish paternity and this violates his liberty interest in his relationship with his child. 
· Substantive DP argument- he had a relationship with the child so he has a constitutionally protected relationship. This is biology plus- way of establishing parenthood. He is the father and he has had a relationship where he has acted like the father
· Scalia plurality:
· A fundamental right is one that has been long protected but he doesn’t define that as this relationship
· Traditionally we protect marital units and marital parents instead 
· If Carole weren’t married to Gerald, then Michaels paternity would not have been questioned
· If we give Michael this right, we are taking a right away from Gerald 
· The child’s argument fails – she can’t have both fathers b/c traditionally there is no support for the idea that a child will have 2 fathers 
· Stevens concurrence:
· No violation of DP rights b/c his rights were considered in the petition even though they said that under these circumstances we give deference to the mother
· Hypo: 
· Gerald and Carol get divorced before baby is born: it would fix Michael’s problem b/c the statute talks about the time of birth not the time of trial
C. Unmarried Fathers 

· Child Support 
· General Rule- 

· Proof of biological parenthood is sufficient for imposing a support duty, and courts and legislatures are extremely reluctant to excuse this duty. 
· Matter of L. Pamela P. v. Frank S.- NY Case 
· Father claims that he didn’t want children she lied and said she was on bc pills so he shouldn’t have to pay. The court said he had to pay.
· Father argues that he has a FR not to have children this comes from the Casey line of cases. Right to procreate- cannot deny birth control. 
· The court rejects this argument b/c private parties are involved and the fact that she didn’t respect his right not to have children does not amount to a constitutional claim. 
· If you didn’t want to have children there is something that you could have done about it. You could have used a condom etc. 
· The state interest is that we do not want children to be public charges. The state has an interest to prevent wards of the state. 
· If a man lies and says that he is not able to have children then the woman can sue him in tort. 
· The difference is that women have bodily changes as a result of being pregnant. 
· Custody-
· General Rule- 
· The standard to deprive a natural parent of custody is to determine that they are unfit. 
· Stanley v. Illinois- US Supreme Ct
· In this case Mr. Stanley lived with the child’s mother for a long period of time and acted s their father. The wife dies and the state wants to take the kids away. His claim is an equal protection claim. (He is the father by biology but they never get married.) 
· Ct held unmarried fathers who raised their kids DO have a liberty interest in raising their kids 
· Stanley has Biology plus!! (combo of biology and function—he was the natural parent and acted as one)
· Adoption Issues- 

· An unmarried father needs to establish biology plus in order to contest an adoption. 
· How much plus constitutes biology plus: 
· Lehr v. Robertson- US Supreme Ct 
· Mother marries someone else who now wants to adopt the child. The unmarried biological father now wants to contest the adoption. The unmarried father contends that he attempted to create a relationship with the child but the mother kept hiding and by the time he found her she was remarried. Other people disagree and say that he did not try to talk to the child until after she was 2. 
· Illinois Statute: Gives notice to certain kinds of fathers so that they can challenge the adoption: 
· 1. birth certificate 
· 2. live with child
· 3. who mother says is father
· 4. married the mom when child was young
· 5. (catch all) if you want to establish this relationship and get notice of adoption then must establish biology plus—could put name on putative father registry
· The ct held that he wasn’t an interested father and didn’t have standing to challenge the adoption. He didn’t do enough to establish a relationship. 
· Caban- Supreme Court case 
· Explained the importance of biology plus and said that there is a distinction between mere biological relationship and actual relationship of parental responsibility. 
· If and when one develops, the relationship between a father and his natural child is entitled to protection against arbitrary state action as a matter of DP. 

· The Uniform Parentage Act (Adopted in CA)

· A presumed father is: 

· Someone who is leally married to the mother or tried to be married to the mother OR 

· Receives child into his home and holds the child out as his 

· Stanley- he held the children out as his- biology plus taking some interest in the child 

· If the father is a presumed father :

· Then the child cannot be adopted without his consent unless he is unfit just like a mother. 

· But if he is not a presumed father :

· Then you have to petition to block the adoption and establish your legal status as a father: 

· Ct can go ahead with adoption without your consent if the biological mother or the adoptive parent successfully terminates your rights 

· Standard ct uses when non presumed father challenges adoption is whether it is in the child’s best interest that the presumed father retain parental rights (not that you are unfit) 

· the court can consider all relevant evidence here things court will look at:

· age of child 

· where the child is (with mother, with adoptive parents) 

· what efforts were made by the father to retain custody 

· effect of changing placement of child 
· Kelsey S. Rule- CA CASE
· Under Kelsey the critical language is that this right ripens when the father promptly comes forward and demonstrates full commitment to his parental responsibilities. 

· i.e. show some interest. 

· Adoption of Michael H- CA CASE-Baby was born, the mother and father were not married, and the unmarried father is fighting the adoption. The child is now 4 years old and the child had been living with the adoptive father this whole time. By statute there is a period of time a mother (unmarried or married) can change their mind. A mother must give consent, unless they can prove that she is unfit. The biological father is making DP and EPC claims that he should be treated like the mother. 

· Procedural history 

· TC said Mark is not a presumed father under the CA statute, then he is a putative father and the court only has to look at whether it is in the child’s best interest to determine whether he should be adopted 

· Mark appealed and the appellate court remanded and held he is presumed father b/c of the Kelsey decision. 

· The TC then said that Mark had a constitutionally protected right to object to his biological child’s adoption unless the adoptive parents can prove that he is unfit.  The appellate ct then affirmed decision. Adoptive parents appeal. 

· Ct held that he was not a presumed father under the Uniform Parentage Act and his rights did not ripen under Kelsey b/c he did not promptly come forward and demonstrate full commitment to his parental responsibilities b/c at first he was for abortion and then said that adoption was okay with him and he waited till after the child was born before he came forward. 
· Baby Richard - Mother and father were living together when she was pregnant, she thought he was having an affair, when he came back from overseas she had moved out. He tried to contact her and bought baby clothes. She told him that the baby was born still born when in fact she had baby and put it up for adoption. He went to family members homes and looked for diapers, looked into hospital records etc. because he didn’t believe her. He figured out she had the baby and filed a petition in the court 57 days after baby’s birth. The adoptive parents fought this and the baby was returned to the natural father when he was 4. 

· The child was returned b/c the adoption had been granted without the unmarried father’s consent and in IL establishing paternity was enough, plus he had demonstrated all this interest and they had not shown that he was unfit he was able to invalidate the adoption and the child was returned 

· They did not look at the best interest of the child b/c that was not the standard. The IL ct also did not grant visitation b/c they did not have standing, and since it was not a valid adoption they did not have any legal rights for visitation.

· After Baby Richard a lot of states amended their statutes to try to prevent this situation. 

· Some states made eliminating child’s claims easier either by expanding the definition of unfitness or abandonment as a grounds for involuntary termination parental rights. 

· Other states did this by providing that a father who did not take proscribed steps within a certain period of time lost their claim to custody.  (kind of like CA) 

· Other states provided for long term custody with the adoptive parents and visitation for the natural father when there was a mess up. 
D. Step- Families
· Step- Parents 
· Child Support- Step parents have no duty to support step children at CL b/c the other parent is providing the child support 
· Some states have imposed a statutory duty on step parents to support step children but this is usually when they are not getting support from the natural parents and this usually ends if the marriage ends
· Possible Equitable estoppel exception. (Rarely applied) 

· In CA- no case with successful equitable estoppel argument
· Example- MHB v. HTB- New Jersey Case in which a mother was trying to get a step father to support his step daughter even after the marriage ended. He argued this is not my child I should not have to continue to support her. 

· The TC held under equitable estoppel this father had a duty to support b/c the child didn’t know this man was not her father and b/c he had done so all along 
· Argument for estoppel when the:

· Step parent assumes the responsibility, 
· Discourages the stepchild from keeping up with natural  parent, 
· Best interest of the child, 
· Step parent has acted as psychological parent and actively encouraged the breakdown of the relationship with the natural parent

· Here, the stepfather had acted as the father and named himself as the father in the divorce decree. 
· Ct rejects the step father’s arguments and held that the child’s best interest in this case trumps whether or not you are her actual biological father. 
· Concurrence says he agrees that the other guy should pay support but first we should go to the natural father and see if he is available to give support. 
· Example- Miller – Ct held step father was responsible for support when he actively tried to destroy the relationship with the natural father.
· There must be more going on then just the nice step father. 
· There are other cts who have approved this estoppel theory but it’s very rarely applied (no cases in CA where this estoppel argument works) 
· Visitation- 
· In CA- step parents are given visitation rights statutorily.

· If it is in the best interest of the child step parent can be allowed visitation with the child. 

· When a step parent stands in loco parentis (not all step parents do) it is in the best interest of the child to protect that relationship 

· In loco parentis- focuses on the adult’s willingness to take on parental responsibilities (what the parent does) 

· Psychological Parent- Look to emotional relationship between child and adult.

· Where does idea of best interest of the child come into play? 

· Either the inherent equitable powers of the court if no statute refers to this 

· Or by statutes in which step parents are given this right 

· Step parents are not granted visitation only when they are supporting that child.  

· Courts are reluctant to say you must support child when you are no longer married 

· However, they are more willing to grant visitation to step parents (if it is in the best interest of the child) 

· Hinkenbottom- Nebraska Case; Stepfather and mother are getting divorced step father loves step daughter and wants visitation. 
· Ct held that it would not be in the best interest of the child to cut off this relationship entirely thus they granted visitation.
· The mother didn’t want him to have visitation rights b/c she didn’t want to see him again. 
· Ct says this is not based on child’s best interest this is what mother wants 
· When step parent stands in loco parentis (not all step parents do) it is in the best interest of the child to protect that relationship
· Nebraska later expressly said in another case that just b/c they granted visitation does not mean that they are going to make them support the child. 

· Note: Cts are more willing to allow visitation to step parent then support by step parent.
· Same Sex Couples 

· In CA- 
· Statute specifically says that same sex couples and step parents can adopt as long as they are registered as domestic partners can adopt. 
· The majority of states by now do allow some kind of same sex adoption either by statute (CA and VT) or through common law. 

· NV is one state for example who does not allow this 

· In the matter of the Adoption of 2 Children by H.N.R.- Lesbian couple living together and the non birth mother wants to adopt her partners child. Statute says that adoption by stepparent preserves the parental rights of the natural parent. However, the non-birth mother wasn’t a “step parent” in this case. If she adopted the child then natural mother would lose rights (can only have 1 legal mother and 1 legal father). 
· Ct held that statute was too restrictive and should be read more broadly to consider the best interest of the child.  
VII. ADOPTION 

A. Introduction 

· By 1929 all states had some form of adoption statutes and with these the best interest of the child was to be considered 
· Today most adoptions in the US are not stranger adoptions they are related adoptions 
· 1/5 of all adoptions involve children in foster care 
· only 20-30% are classic adoptions 
· B/c adoption laws are creatures of statute they do vary from state to state in terms of procedure 
· Usually adoption requires a 2 step process 
· Stage 1- Terminate rights of parents that are to be replaced 
· Stage 2- Creation of new relationship with new parents 
B. Stage 1- Termination 

· Whose rights have to be terminated 
· All moms (married or unmarried) 
· All fathers married to moms 
· Unmarried fathers who are entitled to substantive custody rights under state law (some form of biology plus) 
· How do we terminate their rights? 
· Get their consent 
· Consent must be voluntary- 
· If a parent who gave apparent consent changes his or her mind and can show that consent was obtained by duress or fraud the adoption may be invalidated.
· However, some cases refuse this remedy on the theories of estoppel or laches if the parent raises this claim long after the adoptive parents have assumed physical custody.  
· You could always invalidate the adoption if there is some kind of procedural problem with consent 

· Some state statutes provide that a parent may not give legally effective consent to adopt before a child is born, and some say that effective consent cannot be given till several days (typically 3 to 5) after birth.

· In CA consent is required of mothers and presumed fathers and if we are going to prove that they are unfit we have to do so with clear and convincing evidence. 

· If not a presumed father no consent necessary 

· Revocation-
· For the most part the statutes provide that the mother has limited amount of time to change mind 
· In CA 30 days 
· In most states your consent is irrevocable until the decree of adoption is entered or until the statutory time is up 
· Uniform Adoption Act §2-404- 
· Provides that consent may be revoked within 192 hours (8 days) after the child’s birth. 
· If the consent is executed more than 8 days after the child’s birth, it is generally not revocable. 
· Requires that biological parent have been informed about the meaning and consequences of adoption, the availability of personal and legal counseling, and procedures for release of identifying and non-identifying information. 
· The document of consent must be executed in the presence of a judicial official or attorney. 
· Requirement of obtaining child’s consent 

· In many states, adoption of an older child requires that the child consent as well. If the adoptee is an adult, only his or her consent may be required; consent of the biological parents is dispensed with. 
· In CA- require child’s consent if child is 12 years or older 
· If you do not get consent: there rights can be terminated usually under a standard of finding those parents unfit: 
· Usually requires a proceeding that comes to a conclusion that there has been abuse, neglect, abandonment 
· To establish abandonment:  

· Simply failing to provide support for a given length of time 

· Failure to communicate with the child for a period of time 6 months to a year
· A few statutes permit adoption without parental consent on proof that the adoption is in the BIOC.  
· Conditional Consent- 
· Courts are divided on the issue of whether a biological parent’s consent is invalid or may be rescinded if it was conditioned on the adoptive parent’s agreement to allow visitation. 

· In re Petition of SO – Colorado Case- The mother remarried and her new husband wants to adopt the child b/c they wanted child to get the father’s health benefits. The biological father had never been married to the mother. 
· We needed father’s consent b/c he had a relationship with the child he had been seeing him and having contact with the child 
· The adoption went through originally but it was overturned b/c the father would agree to waive his parental rights if he could have visitation. The parents refused to allow him to visit and then the adoption fell through. 
· The court upheld the adoption b/c his consent was knowing and intelligent. It didn’t matter that the mom and step father were failing on their agreement. The court focused on the consent saying he knew what this entailed. 
· Dissent: 

· He may have known he was consenting to the adoption but only under those circumstances that he consented to the adoption (with visitation) 
· Conflict between what extent we’re going to allow individuals to come up with private agreements and to what extent we’re going to have state come in and say no we won’t allow you to bargain around these laws 

· Problem- children were in foster care for too long, they would age out the system. 

· State (CA) came up with system in which if the children were in foster care for 2 years or more then the children would be available for adoption. 

· The problem was there was children who had no legal parents, they were legal orphans adrift in the foster care system b/c no one had adopted them. 

· Open adoption 

· Biological parents have some kind of relationship with the child even when the parents have been adopted by other parents 

· In some cases open adoption is being allowed to see medical records of their own adoption 

· Open adoption also means that the birth parent participates in choosing who the parents are. The classic form of adoption is that the child was surrendered to an adoption agency and the natural parent had no say. 

· Private Adoptions 

· More contact between natural parents and adoptive parents 

C. Stage 2- where do you place the child? (Child Placement, Race, Religion) 

· Where are we going to place the child? What are we going to require or prefer? What about issues of race?

· Traditionally most of the agencies that arranged foster and adoptive placements were religiously affiliated, and they strongly tended to serve only or primarily adults and children who belonged to their sect.

· Complete substitution theory- All things equal adoption agencies were trying to mimic the child’s biological family. (Dominant Approach) Factors court looked to: 
· Intelligence and intellectual potential 

· Religious background 

· Racial background 

· Temperament needs 

· Educational background 

· Adoptive parents’ physical resemblance to child 

· Adoption practice moved away from this approach and toward greater acceptance of transracial adoption, in part b/c of the general social changes wrought by the civil rights movement.

· Transracial adoption became the subject of strong criticism. 

· Congress passed the Indian Child Welfare Act- which explicitly requires racial matching in child placement for Native American children. (See page 1130 note #6 for more info on statute) 
· Mississippi v. Holyfield- Supreme Court case Indian Child Welfare Act- Gave the reservations jurisdiction over the cases Establishes that tribes will have exclusive jurisdiction over certain situations and concurrent jurisdiction with the states in other instances about who gets to decide who gets the children 

· Statute defines “Indian Child” as any unmarried person less then 18 years old who is a member of an Indian tribe, or the biological child of a member of an Indian tribe who is also eligible for membership. 

· Tribe has exclusive jurisdiction when child is domiciled on the reservation 

· There is concurrent jurisdiction if child is not domiciled in tribe;
· the child’s domicile is determined by where their parents live 
· The mother intentionally left the reservation to give birth so that the child would not be domiciled in the reservation. However, the court held that she was still domiciled in the reservation.  

· Note: Transracial Placement of Black Children-
· In 1972 National Association of Black Social Workers adopted a resolution, to which it still adheres, that provides that black children should be placed only with black families whether in foster care or adoption. 
· SC has twice considered the constitutionality of laws that determined family relationships based on race, both times it applied SS and held that the laws violate EPC. 

· Uniform Adoption Act provides that an agency may not delay or deny a minor’s placement for adoption solely on the basis of the minor’s race, national origin, or ethnic background unless necessary to comply with a biological parent’s placement request. 

· Children in need of adoption have a right to be placed into a family that reflects their ethnic or cultural heritage. Children shouldn’t have their adoptions denied or significantly delayed, however, when adoptive parents of other ethnic or cultural groups are available. 
VIII. Surrogacy and Alternative Reproductive Technology 
A. Artificial Insemination and in Vitro Fertilization 

· One of the first legal issues that came up when a woman was artificially inseminated was that the husband would say this is not my child, so I do not owe any support
· However, the courts didn’t accept this argument and they said that the father was estopped from making this argument  
· Uniform Parentage Act §5

· A W inseminated artificially with semen donated by a man not her H, the H is treated in law as if he were the natural father if 
· supervision of a licensed physician AND
· consent of her husband, 
· H’s consent must be in writing and signed by him and his W. 
· However, physician’s failure to do so does not affect the father and child relationship. 
· The donor of semen is not treated as if he were the natural father 
· Caveat- 
· If there is a private K between a man and a woman to conceive a child there would be no parental rights
· However, if they sleep together, and naturally conceive child (no artificial insemination) then the court said that you removed your donor status- so it was a custody battle
· Uniform Putative Fathers Act §1 

· Semen donor is NOT considered a putative father (specifically excluded from putative father statute) 
· Uniform Status of Children of Assisted Conception Act Definitions 

· Page 1143 gives definitions of
· Assisted Conception and 
· Donor 
· Parental Status of Donors and Deceased Individuals

· A donor is not a parent of a child conceived through assisted contraception 
· An individual who dies before implantation of an embryo; or before a child is conceived other then through sexual intercourse, using the individual’s egg or sperm, is not a parent of the resulting child 
· Purpose- rich people freeze eggs and then die- resulting child wants inheritance- this is prohibited 
· There are 5 potential people who can claim ownership of the child 

· 1. the wife 

· 2. the husband 

· 3. the genetic donor of semen 

· 4. the genetic donor of eggs 

· 5. the person who carried the baby 

B. Surrogate Motherhood

· Surrogate Mother 

· Biologically related to the child she creates 

· Gestational Surrogate mother 

· Creates the child but the egg is from someone else
· In CA- 
· Surrogacy K are allowed 

· In Re Baby M- New Jersey Case  
· This is a surrogate mother situation. K- Mrs. Stern was not a party of the K. K stated that Mrs. Whitehead was willing to provide that child was the mother with Mr. Stern as the father. Mrs. Stern not a party to the K so that it doesn’t look like baby selling. 

· Arguments against baby selling (Adoptions for money) 

· Surrogate mother may not be voluntarily giving away the child. 

· Woman who do this are poor rather then someone who has resources 

· Children and woman become like commodity 

· Child’s interests- what they will think of the people who bought them and the person who gave them up 

· This is an action about whether or not this K will be enforced, this is different then whether surrogacy will be banned 

· One thing you want to look to is whether the state refuses to enforce the K, ban them altogether, or allow them under a statutory scheme  

· Ct held that surrogacy agreement was invalid b/c someone really doesn’t know what it is going to be like to give up the child

· The natural mother is irrevocably committed before she knows the strength of her bond with her child 

· Mary never properly terminated her rights 

· Also court say 3 conflicts with NJ public policy/ law  
· violated prohibition against money exchanging hands 
· violated parental rights 
· ignored rules that this type of decision should be revocable 
· What has happened across the country after this case? 
· Some states have banned all agreements all together 
· You can have a surrogacy K but not for money 
· Agency that organizes the surrogacy K and refusing the enforce the K 
· Other jurisdictions allow them for money but regulate them 
· If you were going to allow surrogacy contracts for money but you were worried that there was potential for abuse what regulations would you put in place
· financial limit- economical exploitation 
· have procedures in place for revocation 
· make psychological counseling for all parties 

· Johnson v. Calvert- California Case 
· Mark and Crispina Calvert are a married couple who desired to have a child. Crispina was forced to undergo a hysterectomy in 1984. Mark, Crispina, and Anna signed a K providing that an embryo created by the sperm of Mark and the egg of Crispina would be implemented in Anna and the child born would be taken into Mark and Crispina’s home “as their child.”

· There were discrepancies between 2 statutes about who the mother should be. So the ct had to resolve this discrepancy. 

· B/c C had the intent to have the baby, she was the person that started the baby, her idea that she wanted a child then the court found that she was the mother.
IX. Medical Decision Making About Family Members 

A. Grace Plaza of Great Neck v.Elbaum 

· NY case. W is terminally ill and in a nursing home. The H asks hospital to cut off life support. The hospital refuses to do so. H now refuses to pay for medical bills acquired after H requested them to turn off machines. 

· Ct held that H did not meet his burden- 

· Families of hopelessly ill patients who are unable to express their wishes with respect to continuing care to establish by clear and convincing evidence that the patient when sentiment expressed a clear and settled wish that care shouldn’t be continued under the circumstances. 
· Ct suggests that H had alternative options like taking his W home from the hospital. 
B. Cruzan v. Director Missouri Department of Health 

· Supreme Court Case. 25 year old girl was hospitalized in a persistent vegetative state: a condition in which the patient exhibits motor reflexes but no significant cognitive function. 

· SC said we are not going to allow family members to make this decision for someone

· We need proof by clear and convincing evidence that this is what she intended 

· Stevens dissent says that who is in the better position to know then family members 
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