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I. UNMARRIED COHABITANTS
I. TREATING UNMARRIED COUPLES LIKE MARRIED COUPLES
A. Introduction: Three Doctrines.  Traditionally, the law dealt with unmarried cohabitants by either regarding the relationship as wholly unlawful or assimilating it to marriage through a variety of doctrines.  The three most widely used of these doctrines were common law marriage, the putative spouse doctrine, and presumptions of marriage validity.
B. Common Law Marriage.  Also referred to as “informal marriage,” common law marriage is a valid marriage entered into by the parties’ agreement, but without formal solemnization.  Thus, a common law marriage differs from ceremonial marriage only in the way in which it is entered.  
1. Not Recognized in CA.  Only about a quarter of the states still recognize common law marriages, but California is not one of them.  However, under the choice-of-law rules, California will recognize a CLM entered into in another state as long as the parties have had minimum contacts with CA (i.e., are domiciled here).   
2. Three Elements.  In order to prove the existence of a CLM, the proponent of the marriage must prove that the parties: (1) exchanged words, in the present tense, which indicated the parties’ intent to be husband and wife, (2) continuously cohabited, and (3) publicly held themselves out as being married (most important element).  [In re the Marriage of Winegard]. 
i. Holding Out: What to Look For.  In determining whether the parties held themselves out as being married, look at things like: (1) any representations made to friends, neighbors, and the like, (2) use of a common surname, (3) jointly filed tax returns, (4) jointly held bank accounts or property.   
3. Substantive Prerequisites Still Apply.  Note that a CLM is only valid if all other substantive prerequisites for marriage have been met (no bigamy, incest, etc.).  CLM is a way of circumventing the formal requirements for marriage, but not the substantive ones.  

C. The Putative Spouse Doctrine.  A putative spouse is one whose marriage is legally invalid but who has engaged in (1) a marriage ceremony or a solemnization, on the (2) good faith belief in the validity of the marriage.  [Spearman v. Spearman].  
1. Rights of a Putative Spouse.  Finding that one is a putative spouse does not necessarily give that person all the rights of a true spouse.  However, a putative spouse is generally entitled to the same share of the marital property as a true spouse would have been.  
D. Presumptions of Marriage Validity.  Suppose that H, who might still be married to W, marries X.  To determine which of the conflicting marriages is the valid one, the court will apply a series of presumptions.  

1. First: The Most Recent Marriage is Valid.  Initially, the court will presume that the most recently contracted marriage is the valid one.  It is then up to the first wife to present evidence that her marriage was never dissolved; if she cannot, the second wife will be deemed the lawful wife.

2. Second: Burden Shifts to Second Wife.  If the first wife can show that the first marriage was never dissolved, then the burden will shift to the second wife to show that the first marriage was in fact dissolved.  If the second wife cannot make this showing, the court will deem the first wife as the lawful wife.  [Spearman v. Spearman].  
II. RIGHTS AND DUTIES OF UNMARRIED COHABITANTS TO EACH OTHER
A. Support and Property Obligations.  Support and property obligations may, depending on the jurisdiction and circumstances, arise between unmarried cohabitants.  [Note that a few jurisdictions reject such obligations.  See, e.g., Hewitt v. Hewitt]. 
1. Express Contracts.  Unmarried cohabitants may enter contracts with each other regarding the ownership of property acquired during the relationship.  These contracts are enforceable unless sexual acts form an “inseparable part” of the consideration for the agreement.  [Marvin v. Marvin].    
2. Implied Contracts.  In the absence of an express contract, the court may inquire into the conduct of the parties to determine whether an implied agreement existed between them.  [Marvin v. Marvin].  
3. Unjust Enrichment.  Finally, the court may allow a nonmarital partner to recover in quantum meruit for the reasonable value of support received if she can show that she rendered services with the expectation of monetary reward.  [Marvin v. Marvin].  
III. RIGHTS AND DUTIES OF UNMARRIED COHABITANTS TO THIRD PARTIES
A. Tort Actions.  Most courts do not allow cohabitants to recover for loss of consortium and relationship injuries.  
B. Guardianship and Related Rights.  When an unmarried partner becomes ill or incapacitated, the other partner generally is not recognized as having the right to make decisions on behalf of the incapacitated person that a spouse would have, or even to visit.  
II. MARRIAGE
I. THE IMPORTANCE OF BEING MARRIED
A. Support Obligations During Marriage.  Spouses are under a legal obligation to support one another during the marriage.  [Cal. Fam. Code § 4300].  
1. Doctrine of Necessaries.  Under the Doctrine of Necessaries, a creditor may recover against one spouse for necessaries purchased, but unpaid for, by the other spouse.  [See Cal. Fam. Code § 914].  
i. “Necessaries” Defined.  Necessaries include all things essential to the family’s well being, such as food, clothing, medicine and medical care, transportation, housing, and furniture.  [Sharpe Furniture v. Buckstaff].  
2. Spousal Contracts.  Because spouses are under a preexisting obligation to support and care for one another, contracts in which one spouse agrees to provide physical care for the other in exchange for money or property are void because: (1) they lack consideration, and (2) are against public policy.  [Borelli v. Brusseau].  
II. ENTERING MARRIAGE  

A. Overview of Requirements.  In order to be valid, the parties must (1) agree to marry, (2) be eligible to marry each other, and (3) complete whatever forms are necessary for marriage in the state where they intend to marry.  
1. Issue 1: Did the Parties Agree/Intend to be Married?  Marriage is a contractual relationship; as such, the parties must have agreed and intended to marry each other. 
i. Capacity.  The mental incapacity of either party is grounds for annulment.  However, the marriage will not be declared void unless there existed, at the time of the marriage, such a complete lack of understanding that the party was incapable of assenting to the union.  Mere weakness of mind is insufficient.  [Edmunds v. Edwards].  
ii. Fraud and Duress.  Fraud and duress vitiate the consent necessary for marriage.  
1. Fraud.  A marriage contract is voidable on the basis of fraud, but only if the fraud goes to the “essentials” of the marriage.  [Wolfe v. Wolfe].
a. The “Essentials.”  A fraud goes to the essentials of the marriage if it renders the party unable to perform the duties and obligations of the marriage.  Examples of frauds that go to the essentials include: (1) failing to tell the party about your children, (2) lying about child support obligations, (3) lying about prior criminal convictions, (4) failing to disclose a disease, and (5) lying about anything related to child rearing and sexuality.  
2. Duress.  A marriage is voidable if it was entered into under duress.  However, the threat must be dire (e.g., physical harm).  
a. Threats of Prosecution Insufficient.  Generally, threats of prosecution (i.e., for bastardy) are insufficient to establish duress.  
iii. Limited Purpose Marriages.  A marriage may be invalid if it was entered into to gain a specific benefit (e.g., entry into the U.S.), because the parties may not have intended to actually enter into a true marriage.  To determine the validity of a limited purpose marriage, apply the following framework:

1. Does the Act Define “Spouse?”  First look to see if the applicable statute specifically defines “marriage” or “spouse.”  If not, then use the state definition.   
a. Traditional Definition.  In Lutwak v. United States, the Supreme Court stated that the common understanding of marriage is that “the two parties have undertaken to establish a life together and assume certain duties and obligations.”  [Lutwak v. United States].  
2. Does the Statute Emphasize Form, or Function?  Next, read the language of the statute to see if it is more concerned with form (whether the parties met all the traditional requirements for a valid marriage), or with function (whether the parties actually behave like they’re married).  [Lutwak v. United States].    
2. Issue 2: Are the Parties Eligible?  The parties must be eligible to be married in the state where the marriage will take place.  In California, both parties must be at least 18 years old, unless (1) the parents of all underage parties consent in writing, and (2) the court grants permission.  [Cal. Fam. Code §§301, 302].  
3. Issue 3: Did the Parties Complete All of the Necessary Formalities?  The formalities required for marriage vary from state to state.  Most states require a ceremony and marriage license; however, some states impose additional requirements, such as medical examinations.   
i. Failure to Comply.  Courts rarely invalidate marriages for failure to satisfy formal requirements.    
B. Restrictions on the Right to Marry.  The government has placed several limitations on who may marry.  
1. The Constitutionality of a Restriction on Marriage.  Marriage is a fundamental right, protected by the Due Process Clause of the Fourteenth Amendment.  Accordingly, any law that substantially burdens access to marriage must pass strict scrutiny; that is, it must be (1) narrowly tailored (2) to promote a compelling state interest.  [Zablocki v. Redhail].  
i. Narrowly Tailored.  When determining if a particular statute is narrowly tailored, ask yourself whether the state had a way of promoting the interest that would have impinged less on the right to marry.  
2. Polygamy.  Marriage to more than one spouse at the same time is illegal in every state.  A marriage is void if entered into while a previous marriage is still in force.   
i. Intent.  Some states, such as California, provide that polygamy is only a crime if done intentionally.  However, in other jurisdictions polygamy is a strict liability offense; even a reasonable mistake about the termination of the first marriage is no defense.    
ii. Religion.  The Free Exercise Clause of the First Amendment provides no defense in a prosecution for polygamy.  [Potter v. Murray City].  
3. Consanguinity.  All states prohibit marriages between blood relatives; for example, parent/child, brother/sister, and grandparent/grandchild.  Most states also prohibit unions between uncles/nieces or aunts/nephews.  [CA Fam. Code § 2200].  About half of the states prohibit marriage between first cousins (CA isn’t one of them).   
i. Half-Siblings.  Incest statutes generally do not distinguish between relationships of full or half blood; all marriages between blood relatives are prohibited.  [See CA Fam. Code §2200].  The result is the same even if one of the half-siblings was raised by another family.  [State v. Sharon H.].    
4. Age.  States may limit marriage to those who attain a specified age.  Most states set both an absolute minimum age for marriage and a higher age below which marriage requires parental consent and/or judicial approval.  [See CA Fam. Code §§ 301-302; In re Barbara Haven].   
5. Same Sex Marriage.  Traditionally, all of the states limited marriage to unions between men and women.  As of now, there is no fundamental right to gay marriage under the federal constitution.  However, bans on gay marriage have been successfully attacked under state constitutions, and as a result, same sex marriage is now legal in Massachusetts and Vermont.  [Goodridge v. Department of Public Health; Baker v. State].    
III. DISSOLVING THE MARRIAGE
A. Divorce vs. Separation vs. Annulment.  A divorce dissolves the marriage, but recognizes that a marriage once existed.  A decree of annulment, on the other hand, is grounded on a defect existing at the time of the contract, and declares that the marriage never existed.  Finally, a judicial separation merely relieves a spouse of the obligation to cohabit with the other spouse.   
B. Two Systems of Divorce.  The grounds upon which a divorce will be granted differ depending on whether the divorce is sought in a fault-based or no-fault jurisdiction.  
1. Fault-Based.  Under the fault system, divorce was disfavored except in extreme situations.  The grounds upon which a divorce would be granted were specifically articulated by statute (e.g., impotence, adultery, cruelty, desertion, habitual intoxication). 
i. Disfavored Today.  Today, no state retains fault as the sole basis for divorce.  However, many states still retain fault grounds for divorce, even though the statutes also include no-fault grounds.    
ii. Bars and Defenses.  There were several bars and defenses to divorce in fault-based jurisdictions.  Among them:
1. Recrimination.  Where both spouses are guilty of a marital offense upon which a divorce could be granted, a divorce will be denied to both of the parties.  [Kucera v. Kucera].  
2. Collusion.  No divorce will be issued if the court found that the spouses agreed to procure a divorce (i.e., by feigning adultery).
3. Condonation.  A divorce will not be granted if the aggrieved spouse intentionally and voluntarily forgives a marital offense.
4. Connivance.  The court will not grant a divorce if one spouse actively created an opportunity for the other spouse to commit the marital offense upon which the divorce is grounded.  
5. Insanity.  Insanity is a defense if the offending spouse was insane when he or she committed the marital offense.  
2. No-Fault.  Under the no-fault system, common grounds for divorce include irremediable breakdown, living separate and apart, and incompatibility.  All states today offer no-fault divorce.  [See Cal. Fam. Code § 2310, providing for divorce based on “irreconcilable differences”].   
i. Irreconcilable Differences.  The court will find the existence of irreconcilable differences if it concludes that there is no reasonable possibility of reconciliation.  Some of the factors that the court may consider include: 
1. Long Separations.  Proof that the spouses have been separated for a long period of time is strong evidence that the differences are irreconcilable.  [Desrochers v. Desrochers]. 
2. One Party Wants to Stay Married.  The desire of one spouse to continue the marriage is evidence of a reasonable possibility of reconciliation.  However, it is insufficient in itself to sustain the marriage if the other spouse resolutely refuses to continue and it is clear from the circumstances that she will not change her mind.  [Desrochers v. Desrochers].  
C. Property Division.  Once the court decides to grant a divorce, it must then determine what property is subject to division and how to allocate that property.  The property allocation will be based largely on which of the three systems of property division that state uses.  
1. Type 1: Title-Based Distribution.  Under this system, property is awarded to whichever spouse owns it at the time of the divorce.  
i. Community Property Jurisdictions.  In a community property jurisdiction using a pure title-based system, a court would award separate property to the owner and divide the community property evenly.  [Cal. Fam. Code §§770, 2550].  
1. What is Separate Property?  Separate property includes: (1) all property owned by the person before the marriage, (2) all property acquired by the person after marriage by gift, bequest, devise, or descent, and (3) the rents, issues, and profits of the property described as separate.  [Cal. Fam. Code §770].  Problems occur, however, when separate property either increases in value or is commingled with marital assets.   
a. Commingling (Transmutation).  Some jurisdictions provide that when separate property is commingled with marital property, the separate property is “transmuted” and becomes marital property.  [Rule in Illinois, stated in O’Brien v. O’Brien].  
i. Intentional Transmutation.  Marital or community property can be transmuted into the separate property of one or both spouses, and vice versa, if the owner performs a voluntary act manifesting the intent to do so (e.g., transferring title).  
ii. Inception of Title Rule.  Most community property states follow the “inception of title” rule: any property acquired as separate property remains separate property even though community property is invested in it (c.f. Illinois rule).  
iii. Tracing.  Some states allow parties to “trace” separate funds in and out of bank accounts and other property in order to prevent commingling and transmutation.  Tracing can be difficult, however, when separate and marital funds are mixed in a bank account and there are many withdrawals made over the years.  [CB 473].  
b. Appreciation of Separate Property.  The treatment of an increase in value depends on the cause of the increase.  
i. Passive Forces.  If the increase is attributable to market forces, inflation, or the like, the increase in value takes on the same character as the asset originally had.  Thus, separate property that appreciates due to inflation continues to be separate property.  
ii. Community Efforts.  If the increase is attributable to the investment of community funds or the labor of one of the spouses, the community is entitled to reimbursement for the value of the contribution. 
c. Note: Spousal Gifts.  In California, spousal gifts are classified as marital property, except that gifts of clothes and jewelry are separate unless they are “substantial.” 
ii. Little Judicial Discretion.  This system vests the court with little or no discretion over property division; it must award the property to whichever spouse owned it during the marriage.  
2. Type 2: Pure Equitable Distribution.  Under this system, the judge will divide all the property of both spouses as is deemed “just and proper.”
i. Complete Judicial Discretion.  This system is at the opposite end of the discretion spectrum.  The court has complete discretion to divide the spouses’ assets as it sees fit.  The courts do, however, seem to have a few guidelines in mind: 
1. Spouses’ Earning Capacities.  The court may consider each spouses’ earnings capabilities.  Equal distribution may not be desirable if one spouse earns more than the other.  [In re Marriage of Pierson].    
2. Economic/Marital Misconduct.  Several states consider economic and/or marital misconduct in determining how property should be apportioned.  
3. Contributions.  Courts may also look at whether a spouse has in any way contributed to the asset (i.e., an inheritance) when determining whether he or she should be entitled to a share of it.  [Pierson].  
4. Homemaking.  Courts may also factor in a spouse’s contributions in the form of child rearing and homemaking.  
5. Make a Clean Break.  Courts generally seek to tailor the settlement so as to sever the connections between the divorcees.  The court doesn’t want the couple to have to come back to court later.  [Pierson].  
6. Reluctance to Sell the Marital Home.  Courts are also reluctant to force the sale of the marital home and distribute the proceeds to the spouses.  This is because a judicial sale can affect the value of the asset, resulting in less money for both parties, and because selling the home may displace the family’s children.    
3. Type 3: Marital Property System.  Under this system, as long as the marriage lasts, each spouse owns and manages the assets that he or she brings into or acquires during the marriage.  However, when the marriage ends, the assets are shared as if they had been acquired in a community property state.  
i. Discretionary Middle-Ground.  The marital property system gives courts more discretion than does a title-based system, but less than in an equitable distribution system.  

ii. Most Common.  This system has become the most common property division scheme.   

D. Debt Division.  The courts have numerous methods for dividing debts.  For example, the court may order equitable division (divide the debt as is just and proper), divide debts proportionately to the division of assets (husband got 40% of the marital assets, so he also gets 40% of the debt), or “net out” (total the divisible assets, subtract the divisible debts, and divide the remainder).  [Geldmeier v. Geldmeier].   
E. Spousal Support.  After divorce, either spouse may be entitled to support payments from the other spouse.  
1. Goal of Alimony: Two Competing Views.  Different courts take conflicting views on the goal of spousal support payments.  Some courts favor the theory of “rehabilitative alimony,” in which alimony should only be given as long as necessary for the receiving spouse to become self-sufficient.  [Turner v. Turner].  Other courts, emphasizing “fairness,” will order any alimony payment that is deemed just and reasonable.  [In re Marriage of LaRocque].
i. California.  California’s alimony statute, in providing for alimony based on what is just and reasonable considering the parties’ standard of living during the marriage, leans more toward the “fairness” approach.  [Cal. Fam. Code §4320].   
2. Fault as a Factor In Determining Alimony.  Nearly half the states consider marital fault as a factor in determining spousal support.  In a few of these jurisdictions, a person against whom a fault-based divorce is awarded cannot be awarded support.  
i. UMDA §308.  Section 308 of the Uniform Marriage and Divorce Act prohibits the consideration of marital fault as a factor in determining alimony awards.  
ii. California.  In California, “evidence of any history of domestic violence” may be considered in setting alimony.  [Cal. Fam. Code §4320(i)].  
F. Prenuptial Agreements.  A prenuptial agreement seeks to individualize aspects of the parties’ marriage by altering marital rights and obligations, personal or financial, that otherwise would be imposed by law.  
1. Requirements.  To be enforceable, an antenuptial agreement must: (1) have been entered into voluntarily, (2) be supported by consideration, and (3) satisfy the statute of frauds.  
i. Voluntary.  The prenuptial agreement will not be enforced if it was entered into through fraud, misrepresentation, or duress.  [Simeone v. Simeone].  
1. Legal Counsel.  No state requires that the parties obtain legal counsel regarding the prenuptial agreement as a prerequisite to enforceability.  
a. California: Presumption of Invalidity.  In California, there is a presumption that the agreement was not executed voluntarily if the party opposing the agreement was not represented by independent counsel and did not waive the right to counsel.  
ii. Consideration.  Traditionally, the parties’ mutual promises to marry have served as sufficient consideration.   
iii. Statute of Frauds.  To be enforceable, the prenuptial agreement must be in writing.  

2. The UPMA.  About half of the states have adopted the Uniform Premarital Agreements Act.  Some select provisions include:
i. Agreement Cannot Impair Child Support.  Section 3(b) of the UPMA prohibits the parties from impairing a child’s right to support payments.  
ii. Unconscionability.  Section 6 provides that a prenuptial agreement is unenforceable if the opposing party proves that (1) the agreement was unconscionable when it was executed, and (2) that before the execution, that party was not provided a fair and reasonable disclosure of the property of the other party, did not waive the right to such disclosure, and did not have, and could not have reasonably had, adequate knowledge of the other party’s property or financial obligations.  
G. Child Support.  Parents share an equal legal duty to provide financial support to their children.  
1. State Guidelines.  States are required to have guidelines which set the appropriate level of child support.  These guidelines represent what is presumed to be reasonable, and a judge may only deviate from these guidelines under special circumstances.  [See Cal. Fam. Code § 4053(k)].  There are three different formulas that 49 of the states have adopted as their child support guidelines (CA seems to be the only state that has made up its own formula):
i. Flat Percentage.  This formula does not consider the custodial spouse’s income; instead, it focuses solely on the income of the non-custodial spouse.  Under this formulation, the non-custodial spouse will pay a predetermined percentage of his income based on how many children require support.  For example, the obligor will pay 17% of his income if one child needs support, 25% if there are two children, and 29% if there are three.  Thirteen states use this formula as a guideline.

ii. Income Shares.  This formula is based on the concept that the child should receive the same proportion of parental income that she would have received if the parents were still together.  Thirty-two states have adopted this formula as their child support guideline. 
1. Applying the Formula.  Add together the parents’ income.  Then calculate the total amount that the parents would have spent on the child if the marriage was still intact.  Finally, pro-rate the total child support obligation based upon each parent’s proportionate share of the income.  Thus, if the husband made 60% of the income and the child support obligation is $10,000, he would bear 60% of the obligation, or $6,000.  
iii. Delaware Model.  This formula begins by assuming that the parents have enough to meet their own basic needs.  Any amount above that goes to meet the children’s needs.  When the income is sufficient to cover the basic needs of the parents and all dependents, any additional income will be shared between the parents and children.  Four states have adopted this formula.  
2. What is Income?  Regardless of which formula the state has chosen to use as its child support guideline, an issue that often arises in determining the support obligation is, what is income?
i. Reinvested Business Income.  At least one court has held that the income from a spouse’s business that is funneled back into the business is not income for the purposes of calculating child support.  [Peterson v. Peterson].  
3. Support for Older Children.  Some states’ child support guidelines allow the courts to order child support past the age of majority, usually in cases where the child is pursuing a college education.  [Childers v. Childers].  
i. No Such Obligation in CA.  California only requires parents to support their children until they either turn 19 or graduate from high school, whichever comes first.  There is no obligation of support through college.  
ii. Nexus between Support and Control.  Some states provide that the duty to support is coterminous with the right to control.  In other words, an older child may emancipate herself, and thus lose her right to support, if she does not obey her parent’s reasonable requests.  [Roe v. Doe].  
4. Low-Income Parents.  Parents with very low incomes who cannot earn more are generally not totally exempt from child support.  Most guidelines provide for a minimum child support obligation, since all parents are obligated to support their children.  
5. Modifying Support Orders.  Many states’ child support guidelines provide that a child support order may be modified if there has been a material change in circumstances.  
i. California.  Family Code §3651(a) provides that a support order may be modified or terminated whenever the court finds that such a change is necessary.  Note that this provision grants a trial judge a lot of latitude in modifying support orders.  
6. Enforcing Child Support Orders.  Numerous measures are available to enforce child support orders.  The custody agreements themselves can set up trusts and authorize liens on property to secure compliance with child support obligations.  Further, most states may impose criminal sanctions for willful noncompliance with support orders, and may also garnish the obligor’s wages, revoke his driver’s license, etc.  
i. Defenses to Nonpayment.  Inability to pay may serve as a defense; however, the fact that the obligor is unemployed is usually insufficient.  The court may simply require him to get a job.  Also, the custodial spouse’s refusal to allow visitation with the child may sometimes be considered in deciding the obligor’s support obligation.  
III. CHILD CUSTODY 
I. THE BEST INTERESTS STANDARD
A. Legal Custody Defined.  An order granting legal custody to a parent vests that parent with the right to make all decisions concerning the child’s welfare, education, religion, growth, and development.   
B. Physical Custody Defined.  Physical custody grants a parent the right and obligation to provide a home for the child and to make the day-to-day decisions required during the time the child is actually with the parent having such custody.  

C. Evolution of the “Best Interests” Standard.  At common law, children were deemed to be the father’s property; he could even provide, in his will, who would get the children when he died.  This standard eventually gave way to the maternal preference, which awarded custody to the mother in the vast majority of cases based on the theory that children need their mothers, especially during the “tender years.”  The current standard is the “best interests of the child” standard, which gives judges the authority to order whatever custody arrangement they believe will serve the child’s best interests.  
1. Broad Discretion.  Note that the best interests standard vests the trial judge with extremely broad discretion in fashioning custody awards.  The trial judge’s determination of the child’s best interests is seldom reversed on appeal.   
D. Determining the Child’s Best Interests.  The court will consider numerous factors in determining the best interests of the child, including:
1. Reports of Professionals.  The advice of psychiatrists and social work professionals is often relied on by the court in ascertaining the child’s best interests.  [Painter v. Bannister].  
2. Primary Caregiver.  In an effort to promote stability and continuity for the child, the court may choose to grant custody to the parent who acted as the child’s primary caregiver prior to the divorce.  The courts find this factor very important when considering the child’s best interests.  [Pusey v. Pusey].  
i. Alternative: Tender Years Doctrine.  Although many jurisdictions have abandoned the maternal preference embodied in the tender years doctrine, it has not completely disappeared.  Some jurisdictions still adhere to the maternal preference.  
3. Child’s Preference.  A child’s preference will be given “due weight” if the child possesses sufficient maturity to express an intelligent preference.  [Cal. Fam. Code §3042].  
4. Which Parent Will Grant Visitation.  The court may also prefer to grant custody to whichever parent is more likely to grant visitation rights to the other parent.  [Cal. Fam. Code §3040(a)(1)].  
5. Parents’ Sexual Morality.  Most courts find that a parent’s sexual activities should not be considered unless they have a direct and demonstrably harmful effect on the child.  A court may, for example, find that the parent’s nonmarital cohabitation in violation of a fornication statute teaches children not to respect the law.  [Jarrett v. Jarrett].  
i. California.  In California, fault is not considered in determining custody awards.  

6. Religion.  Consideration of a parent’s religion for purposes of determining custody can implicate Free Exercise issues.  However, religion becomes a legitimate consideration if there is a reasonable and substantial likelihood that the parent’s religion will jeopardize the child’s mental or physical health.  [In re Marriage of Hadeen].    
7. Race.  Race may be considered as one of the factors in a custody award, but it cannot be determinative in itself.  [Palmore v. Sidoti].  
E. Best Interests: What Cannot Be Considered.  There are some factors that a court cannot employ in determining the child’s best interests.  Among them:
1. Parents’ Relative Wealth.  Comparative income or economic advantage is not a permissible basis for a custody award.  If a parent’s income is insufficient to provide proper care for the child, the appropriate remedy is to award child support, not to take away custody.  [Burchard v. Gray]. 
2. Working Parents.  The court cannot use the fact that the parent will be working, and thus will not be as available to care for the child as a nonworking parent would be, as a reason to deny custody to the working parent.  [Burchard].  
II. JOINT CUSTODY
A. Introduction.  Under joint custody, both parents share legal (and sometimes physical) custody of the child.  
B. When to Award Joint Custody.  In deciding whether joint custody is the appropriate arrangement, the court will consider several factors, many of which overlap with the “best interests” factors.  
1. Parents’ Capacity to Cooperate.  This is the most important factor.  The court will ordinarily not order joint custody unless it is convinced that the parents are capable of effectively communicating and cooperating with each other in making decisions on the child’s behalf.  [Taylor v. Taylor].   
2. Other Factors.  Other factors in the determination include: (1) the parents’ willingness to share custody, (2) the child’s preference, (3) potential disruption of the child’s social and school life, (4) the demands of the parents’ employment, (5) the age and number of children, (6) sincerity of the parents’ requests, (7) financial status of the parents, (8) the impact on state and federal assistance, and (9) the benefit of such an arrangement to the parents.  [Taylor].  

3. Parents Don’t Have to Agree.  A court can award joint custody even when one parent doesn’t want it.  The parent’s objection to the arrangement, however, can be interpreted as evidence that the parties are incapable of cooperating.  
C. When Joint Custodians Disagree.  There are three things that a court might do when joint legal custodians disagree about a major decision.
1. Make the Decision Itself.  Some jurisdictions provide that, when parents cannot agree on an important decision, the court will make the decision based on its perception of the child’s best interests.  [Lombardo v. Lombardo].  
2. Let the Parent with Physical Custody Decide.  In the event of a disagreement, a court may also allow the parent with primary physical custody make the decision.  
3. Dissolve the Joint Custody Arrangement.  Finally, the court may interpret the parents’ inability to agree as evidence that the joint custody arrangement is not working, and accordingly dissolve the arrangement.   
D. Note: Split Custody.  Split physical custody occurs when each parent has physical care of at least one child.  Many states presume that siblings should not be separated.  However, split custody may be appropriate where a child of sufficient maturity voices a strong preference for one parent, or when one of the parents is better able to provide for the special needs of a child.  
IV. VISITATION
I. PARENTAL VISITATION
A. Courts Reluctant to Deny Visitation.  Courts have held that the right of a parent to the companionship of his or her child is a fundamental constitutional right that may not be denied without evidence that visitation may harm the child.  In other words, denial of visitation is an extreme remedy, rarely approved.  [Morgan v. Foretich].  
1. Limiting Visitation.  A court may, however, limit visitation rights without denying them completely.  It can, for example, limit the duration, place, and frequency of any visits, and may also order that any visitation be supervised.  
B. Restricting the Custodial Parent’s Right to Travel.  A noncustodial parent’s right to exercise his visitation rights may be impaired if the custodial parent decides to relocate with the child.  
1. What the Moving Parent Must Show.  The parent seeking the move does not need to show that the move is necessary.  Rather, the court will usually allow relocation absent a showing that the move is inconsistent with the child’s best interests.  Factors the court will consider include: (1) the child’s interest in continuity and stability, (2) the distance of the move, (3) the child’s relationship to both parents, (4) the child’s preference, (5) the reason for the move, and (6) the extent to which the parents are currently sharing custody.  
2. Moving to Spite the Noncustodial Parent.  The court may not allow the relocation to occur if it appears that the primary motivation behind the move is to defeat the noncustodial parent’s visitation rights.  [Burgess v. Burgess].  
3. International Relocation.  The burden is higher when the custodial parent seeks to relocate to another country.  In these situations, the court will treat the move as a termination of visitation rights, and require the relocating parent to show that termination would be in the child’s best interests.   
II. GRANDPARENT VISITATION
A. Introduction.  Every state has enacted legislation permitting certain nonparents to seek court-ordered visitation with a child.  Some of these statutes limit standing only to grandparents, while others permit other third parties to petition as well.  
B. The Standard: Best Interests.  In California, a court may allow grandparent visitation if it (1) finds that there is a preexisting relationship between the grandparent and child that has engendered a bond such that visitation is in the child’s best interests, and (2) balances the child’s interest in visitation against the parents’ right to exercise their parental authority.  [Cal. Fam. Code §3104(a)].  
1. Deference to Parental Preference Required.  Courts are required to accord due deference to a fit parent’s visitation preference.  [Troxel v. Granville]. 

2. Where Both Parents Object.  There is a rebuttable presumption that visitation is not in the child’s best interests if both parents object to such visitation.  [Cal. Fam. Code §3104(e)].   
3. Where the Custodial Parent Objects.  There is a rebuttable presumption that visitation is not in the child’s best interests if the parent with sole legal and physical custody objects to such visitation.  [§3104(f)].     
V. UNMARRIED PARENTS AND STEPPARENTS
I. UNMARRIED PARENTS
A. Who Is A Legal Parent?  States define legal parents in three different ways: (1) by biology, (2) by marriage, and (3) by biology plus function.  
1. Why It Matters.  One who is recognized as a legal parent is entitled to all rights associated with parenthood, such as the right to visitation, to control the child’s upbringing, object to adoption, etc.  
2. Maximum of Two Legal Parents.  A child must have a legal father and a legal mother, but cannot have more than one of either.  

3. Parenthood by Marriage.  Some states, such as California, provide by statute that a child born into a marriage is conclusively presumed to be the husband’s child.  Thus, the husband is deemed the legal father even though he is not the child’s biological father.  [Cal. Fam. Code §7540].  
4. Biology Plus Function.  The U.S. Supreme Court has held that, while biology alone may not be sufficient, an unmarried biological father can acquire a constitutional interest in maintaining a relationship with his child if he also promptly commits himself to the responsibilities of childhood by participating in the rearing of the child.  [Lehr v. Robertson].
i. Exception(?): Child Borne of Adultery.  A father who can show biology-plus still does not have a protected interest in having a relationship with his child if that child was the product of an affair and was born into the woman’s existing marriage.  [Michael H. v. Gerald D.].  
B. The Uniform Parentage Act & Presumed Fathers.  California has adopted the UPA, under which an unmarried father’s rights and duties depend on whether he is a “presumed father” within the meaning of the statute.  [Cal. Fam. Code §7611].  
1. Presumed Father Defined.  A man who has not legally married the mother of his child may be a presumed father if he (1) openly and publicly admits paternity (holds the child out as his own), and (2) physically brings the child into his home.  [Cal. Fam. Code §7611(d)].  
2. Right to Block Adoption.  If a man is a presumed father, a third party generally cannot adopt his child unless both he and the mother consent.  However, if the man is not a presumed father, his consent is not required unless he successfully petitions to block the adoption by proving that adoption is not in the child’s best interests.  [Cal. Fam. Code §8604; CB 1041].   
3. Note: Another Way to Gain Parental Rights.  Note that an unwed father who has no statutory right under the UPA to block a third party adoption may nevertheless have a constitutional right to do so.  Thus, even if a father is not a “presumed father” under the UPA, he may still attempt to assert “biology plus” and establish his constitutional parenting rights.  [Adoption of Michael H.].  
II. STEPPARENTS
A. Stepparents’ Duty to Support.  At common law, stepparents are under no duty to support their stepchildren.  Only a few states have statutes that impose such a duty, and they generally provide that the duty is coterminous with the marriage.  
1. Equitable Estoppel.  Under the doctrine of equitable estoppel, a stepparent may be obligated to support the child if: (1) the stepparent represented to the child or the natural parent that he would provide support, (2) the representation was relied on by the child or natural parent, and (3) the child will suffer financial detriment as a result of the stepparent’s representation.  [M.H.B. v. H.T.B.].  
B. Stepparents’ Visitation Rights.  Some states provide that stepparent visitation may be ordered over the natural parent’s objection if (1) such visitation is in the child’s best interests, and (2) the stepparent acted as a parent to the child during the marriage.  [Hickenbottom v. Hickenbottom].   
VI. ADOPTION
I. INTRODUCTION
A. Purely a Statutory Right.  Adoption did not exist under the common law, and was established by statute.  

B. Social Functions.  Adoption serves the adopted child’s interest in being raised in a presumably better environment than would be the case without adoption, provides childless couples with children, relieves the natural parent of an unwanted child, and relieves the taxpayer of a potential welfare burden.  

C. Anonymity.  Traditionally, adoption records were sealed in order to secure the relationship between adopter and child and to protect the privacy of the biological parents.  Under this system, adopted children do not have access to names, addresses, or other information concerning their natural parents.  However, the current trend is toward “open adoption,” in which biological parents maintain regular contact with a child following adoption (CA allows courts to order post-adoption visitation in certain circumstances).   

II. ADOPTION PROCEDURE
A. Generally a Two-Step Process.  Although the laws of adoption vary from state to state, adoption is generally a two-step process.  First, the parental rights of the natural parent must be terminated.  Then, a new parental relationship with the adopting parents shall be created by judicial decree.  

B. Step One: Terminating the First Parent-Child Relationship.  Before a child may be adopted, the child’s relationship to the first mother must be terminated.  Further, a father’s rights must also be terminated if: (1) he is married to the mother, or (2) as an unmarried father, if he is entitled to substantive custodial rights under state law (i.e., he is a presumed father).  

1. How to Terminate the Relationship.  Termination of the first parent-child relationship may be carried out in two ways:

i. With the Parent’s Consent.  Both the mother and presumed father must consent to the adoption.  All states provide that a parent may give up their parental rights by consenting to the child’s adoption.  Most states require the consent to be given directly to the court, and some also require the child’s consent if the child is over a certain age (in CA, that age is 12).  All states require that the parent’s consent be voluntary, or else the adoption is invalid.  

1. Voluntariness.  An adoption may be invalidated if the parent who gave apparent consent can show that the consent was obtained through fraud or duress, or that procedural requirements were not satisfied.  

2. Consent Conditioned on Visitation.  The courts are divided on the question of whether a biological parent’s consent is invalid or may be rescinded if it was conditioned on the adoptive parent’s agreement to allow visitation.  

3. Revoking Valid Consent.  Even consent that is validly given may be revocable in some states.  Some of these states provide that consent is revocable for a set period; others provide that it is revocable until an adoption decree is entered.  

a. California.  California gives parents 30 days to change their mind after consent is given.   

ii. Without the Parent’s Consent.  All states permit adoption without parental consent on proof of abandonment or parental unfitness.  

1. Abandonment.  A parent’s rights may be terminated if the court finds that the parent has intentionally abandoned or deserted the child.  Abandonment is usually shown by the parent’s failure to provide support or communicate with the child for a statutory period (usually 6-12 months).  

2. Unfitness.  The court may also terminate a parent’s right if it finds clear and convincing evidence of the parent’s unfitness (usually shown by finding serious neglect or abuse).    

C. Step Two: Establishing the New Parent-Child Relationship.  After the first parent-child relationship has been terminated, the court will create a new parent-child relationship with the adoptive parents.  The issue here is, where should the child be placed? 

1. Race.  A statute that completely prohibits adoption solely because the intending adoptive parents and the child are of different races would be unconstitutional.  However, authorities suggest that race may be considered as a factor in the determination of whether the best interests of the child will be served by the adoption.  [Mississippi Band of Choctaw Indians v. Holyfield (holding constitutional a federal statute which mandates a preference for tribal placement of Indian children available for adoption)].  

2. Religion.  Just as with race, religion may be used as a factor in determining whether the child’s best interests will be served by adoption.     

3. Note: Adoption Agencies.  Some states require that this relationship be created through use of a state-licensed adoption agency.  California, however, permits private adoption (adoptions not arranged by an agency).  

VII. SURROGACY & ALTERNATIVE REPRODUCTIVE TECHNOLOGY
I. OVERVIEW

A. Issues in Alternative Reproductive Technology.  New techniques for noncoital reproduction include artificial insemination, ovum donation, in vitro fertilization, and surrogate motherhood.  The availability of these techniques presents legal issues regarding the relationship of a child so conceived to the various actors who may be involved.  

B. Artificial Insemination.  Artificial insemination is the process through which a woman is impregnated by injection of a donor’s sperm.  
1. Husband’s Liability to Support.  Under California law, the husband is considered to be the child’s natural father, and is thus liable for child support, if he consented to the insemination.  [People v. Sorensen].  

2. Artificial Insemination & the Uniform Acts.  Three uniform acts (the Uniform Parentage Act §5, the Uniform Putative and Unknown Fathers Act §1, and the Uniform Status of Children of Assisted Conception Act) address some of the legal consequences of artificial insemination.  In general, these acts provide that a sperm or egg donor is usually not treated as though he or she is a natural parent.  [CB 1142-43]. 

C. Surrogate Motherhood.  Surrogate motherhood comes in two forms.  “Simple” surrogate motherhood is essentially the same as artificial insemination; to call the practice surrogate motherhood is to look at the situation from the perspective of the sperm donor/biological father who wants to be recognized as the child’s legal father (the surrogate and the father are the child’s natural parents).  “Gestational” surrogate motherhood, on the other hand, is where the sperm and egg are combined in vitro, and the resulting embryo is implanted in the womb of another woman, the gestational surrogate (the surrogate is not the child’s natural mother).  

1. Surrogacy Contracts.  Surrogacy contracts are contracts in which, for valuable consideration, a woman agrees to either (1) be artificially inseminated with the sperm of a man who has contracted with her to have her surrender her rights to the child upon birth [In re Baby M.], or (2) carry to birth a child that is not genetically hers, and then surrender her rights to the child [Johnson v. Calvert].  
i. Validity of Surrogacy Contract: Husband’s Sperm & Surrogate’s Egg.  In these situations, illustrated in In re Baby M., the surrogate is contracting so as to be compelled to surrender her genetic child to the genetic father.  This type of contract was held invalid in the Baby M. case because: (1) a statute prohibited paying or accepting money in connection with an adoption, (2) the mother’s parental rights had not been terminated, and (3) the contract did not provide the mother with an option to revoke her consent to adoption.  [In re Baby M.].   

1. “Baby Selling” Laws.  These sorts of surrogacy contracts may also violate the “baby selling” laws that each state has enacted.  However, these statutes do not always apply, as the father is in fact “purchasing” his own biological child.  
2. Public Policy.  These contracts are suspect for a number of public policy reasons: (1) the child is sold without regard to whether the purchasers will be suitable parents, (2) the natural mother does not have the benefit of counseling before she signs the contract, (3) exploitation of the poor, and (4) commodification of children and women’s child-bearing ability.   
3. Not Banned in All States.  Some states permit this type of surrogacy contract, but regulate the practice (by requiring counseling, imposing a mandatory window for revocation, and imposing a compensation cap).  [CB 1160].  
ii. Validity of Surrogacy Contract: Husband’s Sperm & Wife’s Egg.  These contracts, where the surrogate is not genetically related to the child, are less suspect than situations where the mother is selling the rights to her own child.
1. California.  By California statute, a mother-child relationship may be established either by (1) proof that the woman gave birth to the child, or (2) proof that the woman is the child’s genetic mother.  However, under California law, a child cannot have two legal mothers.  

a. Tiebreaker: Intent.  In cases where both the birth mother and biological mother is vying to establish herself as the legal mother, “the mother who intended to procreate the child—that is, she who intended to bring about the birth of a child that she intended to raise as her own—is the natural mother.”  [Johnson v. Calvert].   
VIII. MEDICAL DECISIONMAKING WITHIN THE FAMILY
I. OVERVIEW
A. Personal Right to Accept or Refuse Medical Treatment.  Competent individuals have a constitutionally protected right to decide what will happen to their bodies.  Encompassed within this right is the right to accept and refuse medical treatment, and the right to decline life-preserving treatment.  [Cruzan v. Director, Missouri Department of Health].  
B. Right of Family Members to Make Medical Decisions on another Member’s Behalf.  The U.S. Supreme Court has held that, in the interest of protecting the lives of those who are not competent to make their own medical decisions, each State has the power to sharply restrict the authority of family members to terminate another family member’s life support.  [Cruzan].  
1. Rationale: Potential Abuse.  The opinion in Cruzan was at least partially motivated by the concern that family members do not always act in the best interests of other family members [they may, for example, be seeking an early inheritance].   
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