Fact Investigation – Class Notes
Focus on 3 things
1. Basic investigative tools available to counsel or to the investigator

2. How to work with those tools

3. The law that relates to fact investigation.

When you want to use an investigator:
· What you could do

· Ex: you can call an ex employee who was maybe harassed, but the investigator may be better at it. 

· What you cant do

· Sometimes you cant talk to the witness

· Or sometimes you will have to put the person on the stand, so better that be a third party not the attorney

· If you talk to some witnesses you need to bring a witness, a third party.

· In Virginia attorneys cant do some investigations

· Then ask, 

· Who is Better to do the work?

· Who is Less Expensive?

i. Investigator might be more efficient. They do it all the time
· How do we do these things without doing something wrong.
i. Ex: Breaking the law
1. Wiretapping – privacy laws, state laws are all different on this. 
a. In CA – need 2 party consent to interview someone.
2. Some forms of Pre-texting
a. you can’t get phone records using pretext. 
3. Trespass
4. Ethics Rules
5. Theft
a. Need to know the law wrt going thru people’s garbage.
ii. You are responsible for what your investigator does if you send him. 
1. Your evidence might be excluded
2. Fines
3. A law suit against you
Skill areas

1. Interview  techniques

2. Background investigations

Jones Exercise

· Want to know these facts
· D’s assests

· Background of D and P

· Policies of the Firm

· Has the firm been sued before

· What sources can we use to get this info

· Ex-employees – they have nothing to lose

i. Talk to the client to find out

ii. Other litigation

iii. People quoted in any articles about the firm.

· Current Employee

i. Your client might be friends with them.

· Public Records searches

i. Court house – to find previous lawsuits

1. look up everyone – D, D Firm, Client

· Assets

i. Real property records – all records wrt real estate are accessible. What does the firm own, and the head partner.

ii. Is the prop all mortgaged?

· Advantages and disadvantages

· Ex-employees

i. Advantages

1. confirm story

2. pre litigation so we can do a confidential investigation.

ii. Disadvantages

1. they can be hard to find

2. might lie

· Current Employees

i. They might tell the boss – the other side finds out

ii. They are inside the firm and might be able to tell you a lot.

· Court Records

i. We know they have been sued before for sexual harassment.

ii. Only the cases that went to litigation

Types of Cases where Investigation is used most: bc facts are disputed.

· Criminal Law

· Personal Injury

· Insurance Defense

· Employment Litigation

Where investigation is not used much:

· Contracts 

· Family – no fault divorce

· Probate

· Med Mal

Investigation in the life of a case
1. Before a suit is filed

· Interview clients witnesses

· Do you even have a case

· Investigate D’s assets

· Insurance coverage

· Are they financially viable

· Home –totally mortgaged?

· Investigate D’s and Firm’s prior conduct.

· Investigate your client

· Intake interview – thorough and complete. 

· Have you ever been fired before

· Public records work -Background

· Interview other witnesses

· Current employees are more accessible before suit is filed. 

2. After filing the suit

· Early confidential investigation vs. early aggressive investigation

· Aggressive – P and D can do this

· 1 or the other will SEND a message

· Aggressive – might lead to early settlement

· Summary judgment motions

· Using affidavits

· Settlement Discussions

· If investigation gives you bad facts before the other side knows – you don’t want to go to trial.

· know something about their financial situation.

· Contact opposing witnesses before the depositions

· You get the prelim, the depo and trial
· Send investigator to their door

· Trial Preparation

· Use investigation to get bad facts so that you can keep it out at trial.

· File motion to keep it out

· Use investigation to lock witnesses into stories

· If they change it → impeach w/ prior statements

· Investigate opposing witnesses background

· Felony convictions?

· Similar misconduct?

· Contradiction in testimony

· Experts

· Investigate their background 

· Do they have their degree in reality.

· Shape the experts work with investigation.

3. Post Trial

· You win

· Investigate their assests

· You Lose

· Might want to talk to the jury

· You might be able to change the outcome

· D counsel gets hit with big verdict – jury investigation might be able to ↓ the verdict

· Look for jury misconduct

· There are always limits to what you do.
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Privilege

· Who has it, who can claim it, and what is covered by it?

· What are they?

· Attorney client

· Work product

· Spouses

· Sometime child parent

· Priest Pentanent 

· Is there a PI privilege?

· There is a duty of disclosure on certain things, but no privilege.

· Who gets to assert the priv?

· The holder of the privilege and their agent.

· PI can assert ACP or WPD?

· When is the investigator the agent?

· Employee who talks to atty – priv. but is PI is a subcontractor there might not be priv. so the incentive is to employ PI’s so that they become your agent. 

· Before PI starts working for a co, there is no priv to protect them. You can take their depo.

· If client hires PI there is no priv. this is why the Atty should hire the PI not the Client!! The client can pay for the investigator as long as you hire them.

· We want priv so that the work is not discoverable. You want the other-side to have to work for the info, you don’t want to have to give them your entire investigation file. You want them to have to ask the right questions. 

MR 5.3

· Covers non-lawyers, paralegals, secretaries, bookkeepers.

· Read the comments for the exam
Rule 5.3 Responsibilities Regarding Nonlawyer Assistants

With respect to a nonlawyer employed or retained by or associated with a lawyer:

(a) a partner, and a lawyer who individually or together with other lawyers possesses comparable managerial authority in a law firm shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that the person's conduct is compatible with the professional obligations of the lawyer;

(b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure that the person's conduct is compatible with the professional obligations of the lawyer; and

(c) a lawyer shall be responsible for conduct of such a person that would be a violation of the Rules of Professional Conduct if engaged in by a lawyer if: 

(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct involved; or

(2) the lawyer is a partner or has comparable managerial authority in the law firm in which the person is employed, or has direct supervisory authority over the person, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.

Comments:

[1] Lawyers generally employ assistants in their practice, including secretaries, investigators, law student interns, and paraprofessionals. Such assistants, whether employees or independent contractors, act for the lawyer in rendition of the lawyer's professional services. A lawyer must give such assistants appropriate instruction and supervision concerning the ethical aspects of their employment, particularly regarding the obligation not to disclose information relating to representation of the client, and should be responsible for their work product. The measures employed in supervising nonlawyers should take account of the fact that they do not have legal training and are not subject to professional discipline.

[2] Paragraph (a) requires lawyers with managerial authority within a law firm to make reasonable efforts to establish internal policies and procedures designed to provide reasonable assurance that nonlawyers in the firm will act in a way compatible with the Rules of Professional Conduct. See Comment [1] to Rule 5.1. Paragraph (b) applies to lawyers who have supervisory authority over the work of a nonlawyer. Paragraph (c) specifies the circumstances in which a lawyer is responsible for conduct of a nonlawyer that would be a violation of the Rules of Professional Conduct if engaged in by a lawyer.
MR 1.6 – Confidentiality of Information

· Does PI have obligation that atty does to reveal the info if imminent bodily harm is likely to result? We don’t know. PI should give this info to the atty. If the atty does not agree you should try to find another atty in the firm.

· Standard – imminent bodily harm or death.

· Does suggest that a lawyer can reveal info to avoid a serious act of fraud. 

· Rationale – if atty knows they are essentially participating. 

MR 3.3 – Candor Toward the Tribunal

· What if PI is in court and hears their atty say something that is fraud – the PI does not have to say anything under this rule. 
· This rule applies to the atty. 

· The investigator usually does not have to speak up. The pi should go to the atty. 

· If the pi tells the atty they were wrong, the atty should correct themselves. 

MR 3.4

· (a) is important – if the PI takes or move stuff you might be altering their access

· (f) – if you don’t want witness to talk to the other side you should: (bc often you can’t request a witness to not talk, see rule for when you can ask them not to talk).
· The client can call her friends and tell them that if they talk to d atty they will hurt her case. client must say that they CAN talk to the other side, but they have no legal obligation to talk until they get a sopena or a notice of deposition. 
· You can always tell people the law. 

MR 4.1

· Be honest about who you are but might not need to volunteer the info. PI should not make specific misrepresentations. But is this not allowed? 

· You can use this rule to get info in that you otherwise would not be able to. Ie, send info to opp counsel showing the doc works at UCLA when they before claimed he did not in order to keep info out. They can no longer claim this in court.

MR 4.2

· You cant go talk to people who are repped by counsel. 

· Who is represented by counsel?

· If a co is repped by counsel, are their employee’s repped? It depends on their position in the company. 

· Upper level management – dept manager is represented so atty can’t talk to her but your client, an employee can talk to her. 

· You can talk to low level employees

· Talking to them might hurt their job, so try to get the info in another way if possible. 

· Remember PI’s actions are attributable to you if he breaks the law. 
MR 4.3

· If there is a misunderstanding, you have to tell the unrepped person what you are doing.

Flynn Case:

· Investigator tries to claim 5th amendment. Court says no based on legislative intent. 
· Law firm gets rid of trash with private service and there was a PI going thru the trash. They want PI to have to tell the identity of his employer. PI claims § 7539.

· Holding: PI does have to reveal identity of his employer. Bc this is not info acquired for the client. 

· Court does not want to shield the employer from liability. This case is based on practical result. 

· Sets up who is responsible for actions of PI? The court wants to know who is behind the PI’s actions. This can result in atty and client liability. 

· You are responsible for actions of investigators especially when you send them to do things.

Noble Case:

· PI went into hospital room to talk to P to get a certain persons address. P brings invasion of privacy claim.

· If PI screws up you are not liable, but if there is a plan that you took part in to investigate people’s rights then you are on the hook. 

· Also if you know the PI is not competent bc they have screwed up before or if you talk to previous client –you might be liable. You should set out guidelines for the PI and make sure that he knows them. 

· Pg 3 – a Georgia ct held an investigation in a intimidating manner – not okay. Improper surveillance, invasion of privacy. We don’t want people to feel scared so the court takes this seriously.

· Torts in this case: that a PI might commit on your behalf due to negligent supervision. Make sure to discuss these standards with your PI. 
· Invasion of privacy

· Trespass

· Assault and battery

· Wrongful arrest/imprisonment – usually happens with possible shoplifting. If people have the impression that they can not leave. 
Wilson Case:

· Bc PI went and asked questions – this is discoverable. Had it been the atty, this would have been work product.

· When the client/insurance company hires the PI the work product rule and priv does not apply – there is no priv info communicated
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Going to ct of appeals on a writ – you addressed the issue at the TC

· Writ of mandamus– you are asking a higher court to instruct a court or a civil servant to do a thing. 

Going to the ct of appeals on appeal – saying you think the tc ruled the wrong way in the case. 

Following cases are about documents

Wellpoint Case: 

· Procedure of what has happened prior to the writ – 

· There is no complaint or answer on file – they are in the lower court because the D demurred and the case was dismissed w/o prejudice. 

· You file a complaint – usually the other party will demurrer – the court can grant it in full or in part. If in full – the case is over, but without prejudice you can re file the case. if in part w/ leave to amend – you can amend your complaint.

· If the answer is filed and the complaint is dismissed on demurrer the answer is bounced too. 

· The parties are fighting about the demurrer, they have also begun discovery – issue of whether they are entitled to the docs in the investigation. There are 2 parallel tracts in this case before different groups. One judge ruled on investigation. The court issues a ruling but they could have said this was moot.

· In both cases – they talk about privilege logs. This is a chart that describes the documents that you won’t disclose.
· Put date, what it is (if letter who it is to and from), the substance of it, and the privilege claimed (atty client, work product) give then enough info but not too much.

· Some courts allow a review of docs to determine if it is atty client privileged. 

· Purpose of log – so both parties know what they are fighting about. 

· You don’t want to release info that you are trying to protect by giving too much info. 

· Facts: 

· You can be fired, but they cant fire you bc of your race, sexual orientations, origin, religion,

· Here – P claims he is fired because of his race. He complains about a crime – he is a whistle blowers. You are not allowed to fire people bc of this. 

· D has a law firm investigate the claim and P wants info from the investigation. The firm says no claiming atty client priv. the employer also refuses. 

· P goes to discovery referee – and he said the priv does not apply. 

· D takes a writ and the court says there might be a priv.

· Why does it matter if there is a complaint and answer?

· Relevance – need to determine the scope of the claim thru the complaint. And need to answer because one of the possible aff defenses is “we did an investigation and it is what we rely on.” If they claim this the other side should be able to look at the docs from the investigation to determine if the investigation was okay. 

· You want to know who they talked to and was it a coercive situation. Did they interview an employee with a boss in the room, was it a glass conference room, what were the questions that were asked. Need to see how the investigation was handled. Were people told that it had to be confidential, were they offered confidentiality. Atty can coerce people and if you are going to rely on an investigation – need to see if was done right.
· Does the court say that the priv could ever apply? Standards for when the privs apply

· Atty Client  - 

· Here atty is working for employer and they are talking to  ee’s. may or may not be their atty. 

· The atty client also applies to legal advice when no litigation is threatened, for it to be priv where corp entity is the client the dominant purpose must be for transmittal to an atty in the course of professional employment.  (pg 5) need to give info for the purpose of getting legal advice. 
· Here, atty evaluated the info – looks like both priv.

· Here, company hires atty to do the investigation to obtain legal advice. With the legal advice they get – they have the lawyer write a letter to discourage to suit. 

· Argument – argue all ee were covered by atty client priv bc they are the only way to communicate the info to the atty. You can claim ee are clients even if this is usually not the case.

· Here they want to rely on this info to show they are responsible.

· Is this priv waived? 

· Atty does not get to waive atty client priv, client does

· Who waives work product – atty but only do it if the client wants you to.

· Distinction that the court looks at?
· Atty’s work as a PI and his work as an Atty. 

· Quinn thinks this is an unnec distinction.

· But court wants to make sure that just bc an atty does something it gets the atty client priv or WPD priv. 

· If the atty investigates and gets non priv info – it does NOT become priv. 

· Thus the q is not was the atty acting in a legal capacity, the q is what is the nature of the document. 

· When Atty goes out to investigate is he getting priv or non priv info?

· We don’t know – need priv logs. And the other side needs to  know the facts.

· If the atty does not want to give the notes that might be priv on the investigation the atty can instead give them access to the same people. 
· This is expensive

· Determining if the info is protected under a priv

· Pg 6 – party claiming priv need to est the PF case
· What is the activity of the client? Is the client going to rely on what happened in the investigation as an aff defense, or a defense then the client will have to disclose what happened in the investigation. 

· If an investigator has done a report- it will usually be discoverable bc it is an act of preservation. 

· Montobello Rose Case

· Lawyer investigated in a way could have been done by non atty so the court says this is non priv. Quinn thinks this is crazy. 

2 privileges

· Atty Client

· Underlying policy – encourage discussion be atty and their client

· Work Product

· Underlying policy – to protect atty’s work, to encourage good investigations, idea that you should be able to put together your case.
Privacy- might have been violated. 

Look at policy reasons to make your argument

· What is the info?

· Who did the investigation (atty/non atty, P/D, employer talking to ees)?

· What was the purpose of the invest?

· Was it pre litigation?

· Were they seeking legal advice?

· Compare conflict resolution – this would not be priv. 

· How was the investigation relied on?

· Do we need to settle, did we violate the law. If they go to staff sociologist/ HR people and ask questions then they are not relying on it for legal purposes

· What documents were created?

· Memos from lawyer to someone in power- not discoverable

Rules wrt in camera review

· If atty is sent  - cant rely on everything being protected

· Written word w/ atty opinion – protected

· Fact vs opinion

· Usually there will be both. Might need to do redacting or if majority is opinion the court will say not discoverable. 

· Parties should get facts but not opinions. 

· If you put something at issue – it is no longer priv – they are discoverable 

· Ex – malpractice. 

· If you claim sexual harassment – they can ask you about your relationship with him.

Kaiser Case: 
· Alleged tort – sexual harassment. Company learns doc might have been inappropriate. HR guy then conducts an investigation. We don’t know what caused the P to sue. Was the investigation in anticipation for litigation? Answer is always yes if you work for the employer. There are 3 women who are the p’s to the suit. 
· What documents are sought by real party in interest?

· The complete investigation file. 

· Kaiser has already given P the factual based documents. Kaiser did not produce opinion documents. They didn’t produce these because they don’t have to. P’s atty thought they should get the opinions because as long as Kaiser was placing at issue the scope of its investigation and remedial action because they stipped that bc they did produce the facts they did not waive any privileges. 
· What did the court hold? It was based on wellpoint

· Well point does not create the rule that just because the investigation is placed at issue this does not mean they you waive the priv to everything. Court needs to determine if it is fact of opinion
· If you want to give up facts but not opinion

· Court says that unlike wellpoint Kaiser never denied access to facts. Well point rejects rule …

· Kaiser takes this a step further – looks to see if the investigation by the employer’s atty, is it the only investigation cited, and does it look into what is occurring. Are we looking at facts or opinions. 

· When a D has disclosed the substance of invest and only want to protect discreet communication be ee and atty – disclosure is not essential to all these things.

· When company puts the investigation at issue – the company is relying on the factual investigation and their remedial action to address the issue, they are relying on their actions in doing the investigation not on the legal advice of their attys. Need to look at what you are putting at issue – remedial action is a big issue today.

· To rely on invest must show it is reasonable. 

· Remedial action – not sure what it is.

· The investigation and remedial action is about facts. They don’t want to give opinion letter – which they should not give.
· Rule: the court will look at the nature of the material. They like D’s who produce the facts from investigation but they will not make them produce the opinions. 

Need to sort thru info to see if priv

· Atty v non atty

· Opinion or fact

D lawyer needs to think of how to give up facts without compromising priv info. P lawyer should not ask for priv info. Make discovery request straight forward. 
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First hour – practice interviews

January 29, 2007 --- Prof. Rohman 

2 – HO’s today

Interviewing Techniques

1. Diff bw interviewing a client and interviewing a witness?

a. Witness – lessor importance of confidentiality. 

b. Client  - must keep things confidential.

2. Investigative Perspective

a. You are a participant in the event

b. The manner in which we conduct interviews impacts the type of info that we are going to get. 

c. Questions shape answers – perspective can change shape of your investigation.

d. Different verbs can get different answers 

e. We all have biases and prejudices

i. Must be aware of them and work with them.

ii. Partially hinders interviews

iii. We are not there to argue with witnesses…you will lose the interview.  Arguing → judgment and they shut down. 

f. List of Biases - slides

Goal of Interview Techniques

· Participant Centered Process – you want them to feel like you care about what they say, bc you want the most information from them. W will give more info if they feel positive about the process. 

· There are many barriers to disclosure – client inhibitors (on TEST – in book)

· Ego Threat

· Embarrassed by info they have

· Case Threat

· They think they know what is imp, and info will hurt their case so they don’t want to tell you. This info will prob come out and you need to be prepared

· Role Expectations
· Clients may expect that the lawyer is the professional and will ask directly about those matters that are relevant to the case. As a result, they will fail to volunteer information, believing that if a fact is important the lawyer will ask about it.
· Etiquette Expectations 

· Clients and lawyers may think that there are some things one just does not talk about. It is difficult for clients to speak to a stranger about things they consider intimate, including sexuality, finances, religion. Likewise, lawyers might be hesitant to ask about such matters not wanting to appear callous or offending in any way.
· Trauma
· Clients may resist thinking and talking about unpleasant memories, anger, bad conduct, injury, or embarrassment. In so doing they may keep from their lawyers the most important information they have. 
· Perceived irrelevance
· Clients may feel there is no need to provide detailed information because in their view the details have nothing to do with the matter at hand.
· Greater Need
· Clients may be unwilling or unable to listen carefully to lawyer’s questions because they feel there is something more important that the lawyer needs to know that the lawyer hasn’t asked about, or that the client has avoided saying. In this instance, the client has something on his mind that keeps him from giving full attention to the lawyer. Until this fact has gotten out on the table, this inhibitor can poison the rest of the interview.
· Forgetting
· Memories fade over time. This is a special problem with clients and other witnesses who have no particular reason to recall an event if they merely saw it, but were not involved. Even with parties, memory can be an obstacle, often times there is a reconstruction of the event. This is called inferential confusion and explains the circumstances where witnesses give conflicting reports of an event, while both believe they are telling the truth.
· Perception
· People perceive things differently, and perception is colored by experience.
· Chronological Confusion

· People forget when things happened.

· Purpose of Participant Centered

· We want to minimize negative fall out.  

· Chose the right location to have interview, the w can chose the location if appropriate.

· Reasonably private

· Place that gives you time

· We should we ready for the interview – may only get one shot. Be rested and prepped. 

Drafting Interview Questions

· Draft the right questions, and think of good follow-up questions that are not critical and argumentative.

· 2 perspectives – see HO

· Plaintiff’s oriented investigator seeks to:
· Minimize the complainants roles in whatever happened

· Emphasize any emotional hostility or bias by the company

· Show that the D’s actions ware unreasonable, unfair or unsafe. 

· Show that the bad actions were repeat behaviors

· Minimize the importance of normal biz problems as a cause

· Mis factors outside of the D’s control

· Weather- helps 

· Defense Oriented Investigator seeks to show:
· Complainant may be partially responsible

· C may have encourages the bad activity

· C may have engaged in some misconduct themselves

· The bad actions were the result of normal biz factors or normal business practices, thus a non legal problem
· There are other non-discriminatory explanations

· Weather

· Hostile work environment example

· Workplace injury 

· “I grabbed the pan and burnt my hand”

· D attorney - We want to show P is responsible – did they wear the glove

· P attorney – the restaurant was really busy

· Slip and fall

· “I saw her coming down the stairs and she fell”

· D atty:  show P was responsible

· Was she in a hurry, carrying a lot

· P atty: show D (LL) was responsible

· Design of the stairs, cracked, damaged?

· Use both perspectives

Order to ask Questions

· 1. Ask neutral- softball questions
· How long have you worked here, lived here, how long have you lived in this area. What is your job title, what is your full name  - need to est. a rhythm. 

· Use questions that the answer is YES – first 5 questions

· Softball questions

· Routine, non-sensitive

· W’s are naturally suspicious of you – many barriers to disclosure. Send signal you care about what they say. 

· 2.  Open ended Questions
· Let them tell the story - don’t interrupt. It will be in a weird order

· What happened?

· The more sensitive the subject the more carefully we approach it.

· 3. Get the Chronology 

· Go back thru story step by step

· Make sure to avoid labels

· “did u see him assault her” “did you see him beat her”

· Don’t go away without asking the key questions.

· Must ask the blunt questions even if hard to do – “did you touch her breast”

· Use the All purpose question  - how do you know that?
· This gives a different perspective on the process

· How do you know he was drunk? He was acting crazy – there are other reasons he might act this way. 

· Will bring you into other sources of information

· Quantify things
· He does that all the time – how often is that, how often do you see him do this. 

· He would not do it, he has never done anything like this – how long have you known him

· Ask about who else may have witnessed things

· Have case specific questions ready to go.

· Say 3 things at the end of the interview

· 1. Leave the door open to come back later

· 2. Is there anything else I should know or be aware of?

· They might tell you something that you have not considered to ask about.
· 3. Is there anyone else that you think I should talk to?

· Then ask the questions from both perspectives, try to determine what really happened. Remember – the truth matters. 

Exercise

· P questions

· How did you react to the defendant’s advances toward you? What did you say to him? 3

· What happened right after the alleged incident? Where did you go, what did you do? 1

· Did you have any contact with the defendant before this night? If so, what happened during you ask interactions? 1

· D questions

· Did you have anything to drink or did you take any drugs the night of the alleged incident? 1, 2

· Did you go the D’s room voluntarily? 2

· What did you say when he asked you to his room? 2

· Need to ask questions that wont put people off

Key Point - Questions communicate things about you 

How you act in an interview

· Starting the interview

· Introduce yourself

· Tell them who you are who you work for and what this info will be used for, even if they know. 

· You can never talk too much about process

· Give them the headline for the interview – enough info so they know what they are talking about. 

· Make eye contact – if appropriate

· Thank them for meeting with you

· Ask an icebreaker questions

· 4 C’s

· Calm – maintain composure

· Confidence – this may be the one shot. 

· Concern – appear concerned about what w has to say, active listening. 

· Control – gentle control over the interview process, don’t be a dictator. 

· Let them talk, let them finish before you ask questions.

· Treat the W with respect

· If you take time to do this and listen you will be an effective interviewer.

· Once the interview has started

· Shut up and listen

· Use an open and accepting tone in your questions

· Listen without discounting – you know they don’t make sense but don’t remind them

· Open ended questions

· Interview plan should be flexible

· Repeat info back to people. So what you are saying is…

· They will tell you more and correct you

· End of interview revelations
· W always has one last thing to say. When you start to leave the w will say something imp. – the doorknob revelation.

· People often hold back something right till the end. 
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Start with Video

· Video 1

· She asks questions – but pi learns from them. 

· He keeps her engaged while not giving her something of substance, is important. 

· Erin Brochovich

· Non verbal communication

· She is leaning in – shows she cares

· Lots of eye contact.  

· She is not reacting…she is calm and takes it in. 

· Don’t wear sunglasses!!

· People like you to connect with their kids.

· She is poised and seems to expect everything that she hears. Being clams comes from being prepared and knowing your case.

·  She builds from one contact to the other – mentions other people – she is making connections. She knows the people in the town.

· Never park in a person’s drive way. 

· Cold calling – some people will say no.

· The Verdict

· Cold call to nurse that was in the operating room – 

· He tells her does not need her

· He tells her he needs her for money – no good. He should have played the moral high ground. 

· She refuses to speak for the other side – so he knows something about her.

· Chinatown

· Client is withholding information.

· Instead of taking her refusal as a no, he is persistent and pleasant. Instead of getting confrontational he is calm and persistent. And he gets more information. He works with their class differences. 

· Dead Man Walking

· People will say offensive things and she does not react – she stays in the game. This is the right way to do it

· He controls the first part of the interview and she lets him, which is fine. She connects with him – you and me live with the poor. Then the dynamic changes

· Blade Runner

· Need to remember – re-explain why you are there. Whatever the process is. This guy does not do this. Need to introduce yourself and explain what is going on. 

INTERVIEW TECHNIQUES

· People really can’t tell you things off the record. If someone tells you something vital to your case you must get this into the mix. 

· Tell witnesses that you will do whatever you can to keep them out of it, but that you can’t guarantee no one will find out.  This is usually enough…it will take them over the hump. 

· Hearsay 

· Pi’s want to collect all the hearsay they can bc we are not determining if we can admit it at this time. It can take you into other information and you can go talk to the person that the hearsay is about. 

· Takes you to witnesses and documents. 

· Hearsay is often admissible. 

· Witness accused of misconduct

· Hard to interview, try to put them at ease. 

· Don’t think that you can’t tell them anything.. you can. The person accused of misconduct will be waiting for you to say something about it. 

· Keep the interviews importance in perspective, this is not the interview that will prove or disprove your case., it is just another interview. 

· Give them a headline version of the story

· You want to hear their side of the story

· The “rat” factor

· Do I have to tell on them, you do

· Body Language

· This does not show someone’s credibility. body language is a pool of things you use…but it does not prove someone’s credibility. 

NOTE TAKING

· You are trying them to open up, get the story and capture the story. It’s hard. 

· Don’t start out writing

· Start with small talk

· Leave the note pad away in the beginning

· Make your note taking as inconspicuous as possible. 

· It only write down one thing – you’ll cue them

· You will fall behind. How do you catch up?

· Sorry – let me catch up

· Ask an irrelevant question so you can catch up

· Make small talk

· Repeat what the person says … “so what you are saying is”

· Look up. Don’t look just at the note pad/lap top.

· Be prepared

· Write fast and furious

· Use abbreviations and symbols. 

· Capture the W’s physical demeanor

· She starts to cry, she looks nervous

· Number your questions list.

· 23 – no. very fast if they say no

· After your interview, write a report ASAP.


· Astrik is you need to follow up on a question.

· Make sure you get the key points, highlight it
· Get name, address and id info. 

· Act as if your notes are supeonable. 
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CREDIBILITY ANALYSIS
Who should be responsible for doing a credibility assessment?

· The person who talked to the witness – because they talked to the witness, this person will often be the investigator.
· Varying the inclination even a little can change the meaning of a transcript. Someone could make a questioning statement, and it could be stated as certain.

Credibility assessment – indicating if you think they are lying.

Why do we make a credibility assessment?

· This matters, because it effect other people that we might want to interview, how is this witness going to look on the stand, will you take their case (are they lying to you or are the facts too jumbled to deal with).

1) OBSERVATION – what we look for in determining credibility
· Subjective

· Objective  (must consider that someone will be nervous when they lie and if they lie a lot these objective factors might fail you)
· Eye contact

· This is cultural

· Posture

· Body Factors – sweat

· Heart rate, breathing – hard to measure

· Remember – nervousness does not prove lying as people can be scared and are still telling the truth. 

· Tone of Voice

· Fidgeting/twitching

· If someone is Defiant

· Line between defiant and emphatic – hard to tell

· Self possessed – if not lying

· If not lying they will be confident 

· Someone who appears stressed out → indicative of lying.

· Embarrassed 

· Before we rely on these factors – we need to think about the relevance of the factors in this situation. These factors might not help. Most witnesses are nervous. Demeanor might be the least relevant, though we think to go to it first, but court thinks it is important. 

· Demeanor is really a subjective factor – according to quinn.  Rohman thinks demeanor is not important bc this is where you prejudices play out, but quinn does think it was important.
2) SITUATIONAL FACTORS - 
· Subjective - Objective 

· Location 

· Motivation

· Does this person have a reason to tell you what you want to hear? Why do they want me to believe something in a certain way?

· Consequences

· What are the consequences of them telling me this?

· Time

· Can you trust their memory?

· Corroboration

· By another witness, document, or series of fact?

· Plausibility

· It there some way this could have happened, and is it corroborated

· Age of Witness

· Leave prejudices behind

· Generally

· They claim they know the car’s speed, but has not been in a car for 3 years.

To Determine Credibility during an Interview:
· 1. Get them to relax

· Reduce nervousness and to a base line of relaxed. So if you ask a question after they are relaxed and they get nervous, it tells you something
· To use nervousness must get them relaxed first.

· What can you do?

· Assure them you are there to make this comfortable. 

· Make yourself human, don’t be too cold

· Talk about process - why are you here, who do you work for, what will you do with the info, let them ask questions. – address their emotional needs for information.

· 2. Ask them questions that you know the answers to

THE THREE STAGE INTERVIEW
· The Gush
· The Gush is time for the witness to tell you what is most important to them for you to hear. It helps the lawyer get insight to what the client knows and how the client feels about the situation. It also helps the lawyer guard against making false assumptions and making inappropriate recommendations and comments. Open-ended questions are used here. 

· Restatement
· Repeat the words back to the interviewee

· Clarification
· Clarify using your own words as the investigator

· Reflection
· Reflect the feelings and attitudes the client is feeling—key to active listening.

· Explanation
· Explain what might be asked of the client later in trial.

· Assurance-Reassurance
· Keep eye contact, and let them know they are doing good and providing helpful information.

· Problem Overview
· In this stage the lawyer learns the scope and basic parameters of the problem. This involves structure. The usual is a chronological overview or topical structure. Get the real beginning. Focus on client’s feelings to make them feel comfortable and listened to. Lawyers should avoid coming to a conclusion or being judgmental. Stick with open ended questions here.

· Theory Verification Stage
· Here, we use more leading or direct questions. This stage attempts to reach an understanding of the client’s position. If representation results from the interview, then further contact should be established and the line of communication open.

Pitfalls One Can Make During an Interview:

· Trusting
· Ask questions to verify, do not assume something is true. 
· Want to believe
· No time for reflection
· you will put things together later, tell them that you will likely have more questions. Don’t let them think you are calling them back bc you don’t trust them.
· Shut down our instincts
· People have an instinct for fear – this is called thin slicing which happens unconsciously during life. You might interview a witness and he just creeps you out. 
· Prejudices
· This is why demeanor is not objective (the old lady would not lie).
· They go both ways – they might cause you to believe or not believe someone
· There is a fine line between prejudices and common sense. So what else would you look at to not use the prejudice but keep common sense. 
Techniques – to Determine Credibility
SOLUTIONS

· Information

· Get info before the interview, documents, talk to other people. Who do you want to talk to and in what order. Need sense of what is going on. 
· Pay attention to what they are saying

· Less focus on demeanor.

· Follow all clues

· Remember topics what you want to follow up on. 

· Separate thoughts from facts
· If someone asserts a fact, make sure it is a fact, rather than a thought of what would happen

· “they were going to” – this is a clue that this is what someone thought was gonna happen, not what was actually going to happen. 

· They fired me because I am black – how do you know that???
· Do they have personal knowledge

· Box of puppies – get specifics

· Don’t let people talk in metaphor – make them explain.

· Repeat 

· If they are telling truth they will basically tell it the same way each time.

· Talk about it, go onto different topics, talk about conflicting evidence, compare to other witnesses, then come back to the original story. Make them tell it to you again.

· Remember you just want to get detail and explain, don’t want to be so confrontational. If something does not match up give them and out to explain themselves. Say that you were not on it that day.

Bottom line – you need a good investigation to make a decision about credibility. a credibility assessment the analysis of the entire set of facts in the case. 
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Sufficiency of Investigation
Silva v. Lucky Stores: 
· How is the matter before the court:  Summary Judgment motion

· Summary judgment: This is where D says there is no law suit

· D will usually make a summary adjudication of facts or D will make a SJ motion.  

· Summary Adjudication: This is where you try to wipe out one or 2 issues.

· Don’t make a SJ motion unless you can try to get rid of all COA, bc if not is will be denied

· There will usually be more than 1 COA

· Gender discrimination

· Sexual harassment

· Wrongful termination

· P got SJ bc they had good cause to terminate D. D claims Lucky did not follow their own policy and there was a bad investigation. He claimed they followed too much of the gossip about him. 

· About the investigation - 15 people were interviewed and 2 women said they were harassed. No one saw the incidents, one man heard it. He has gender issues, some say he says bad things. D was interviewed 3 times. D changed his story – this goes to his credibility. There might have been pervious incident. 
· The court said the investigation was appropriate. 

· Don’t apply the standard for SJ to the employer, you only apply this to the law suit. 

· Standard for Employer

· 1. Did they do a reasonable investigation?

· 2. Did they make an appropriate decision to terminate?

· BOP = preponderance of the evidence. 

· This is as long as there is not a good cause clause in the K.

· This case shows the importance of doing a good investigation, and thus the employer got out on summary judgment. And saved themselves lots of money bc don’t have to go to trial. They don’t have to pay for doc discovery, depos, atty fees for whole thing.
· Today – concept is that if the employer knows about the harassment. They need to take action, but if the co. does not know they don’t have to do anything.

· What could have lucky’s done better? 

· Cotran Case: listen to both sides, and let both sides confirm or contradict statements.

· D is allowed to do this, but wants Co. to seek out certain people, but D did not give names. If he had they might need to interview.

· D claims the reports are hearsay – does not matter bc this is about if Co. had reasonable belief of harassment. So hearsay can be used. 

· Atty should think if needs witness’s sign affidavits – but this might make people not want to tell you things they are unsure of. 

· How do you find out about the credibility of the 2 women without breaching confidentiality?

· How well do you know sara and patty?

· Are they honest people, do they do good work?

· Ask about other women too

· Talk about the work place in general

· What is it like to work here

· Are people comfortable leaving their things out?

· In addition to talking to people, look at the P’s employment records to see if they are a habitual complainer
· Talk to supervisors

· Re interview them to see if story stays the same

· Check for motivations

· If they don’t want to sign an affidavit might or might not be a bad sign. How have past accused or accusers been treated?

Fuller v. City of Oakland: F and D had a relationship, P ended it and he started harassing her. D was then promoted to be her supervisor. P filed suit against the city and D and Hart claiming Hostile Work Environment, Sexual harassment. She claimed once they knew about it they did not do an appropriate investigation. They took no action until she filed suit. IA = internal affairs. IA did not interview the D when she reported the incident.  Parker, the investigator recommends closing the investigation before interviewing the D
· What should the city have done?

· Interviewed the percipient witnesses (someone with knowledge, as opposed to expert or character witness)

· Check D’s phone records to see if he is calling her. They did nothing to check in the past, only in the present and they tell him they are doing it. 

· Check his criminal record to see if he has prior – look at personnel file.  If he has priors – did the employer discipline him?

· 1. Did they change his location? 

· 2. They then need to discipline him

· Talk to his supervisor

· Investigators NEED to learn what happened! This is the most important thing. You have to talk to people and look at docs to find out what happened. Follow up on everything. 
What makes an adequate investigation?

· Triggers for investigation
· Did the employer know or should have known about the complaint?
· Should have known means – did the supervisor witness it, or something odd. 
· Once there is a responsibility to investigate, what makes the investigation adequate? EEOC website is good
· Neutral

· Prompt  - timely started and timely completed
· Four weeks after knowledge is too long – Bennett Case
· How long to complete – depends on the complexity of the case. Some 30 days, others months
· Thorough and Complete

· Were allegations on both sides corroborated
· Wants facts, not opinions, maintain confidentiality by conducting some interviews off store premises. 
· Find out procedures wrt complaints
· Information must be adequately preserved

· Affidavits – do you need them?
· Record the interviews
· Confidentiality

· To protect accused and accuser. 
· Duty to investigate attaches even if the complainant does not request or even want an investigation.
How do you select an investigator?

· Want someone outside of this specific location – HR office employees are usually okay bc off premises and not connected to the incident. 
· Think about credibility of the investigator (successful in the past) bc might go to trial
· need someone who knows the law. 
Investigation Plan

· Sharon – worked there for one year. Fletcher the VP asks her out once a month to sporting events, jogging, batting caging, once pool in  a bar…so one. Hey lets…. She has declined all politely. He is above her in chain of command. Said she does not want to date anyone from work, he ignores and keeps asking her out. He demands why she will not go out with him. She does not report the incident. She avoids him, reports it to HR two weeks later. Tomkins and Oshaw – saw incident according to Sharon.
· Plan

· Don’t blow situation out of proportion – is he just treating her like male employees? But he did g beyond that – with the last incident.
· Where did it happen – lobby hall, which offices are nearby, who could have seen this, was someone working late. Was there a security guard who might know stuff. 
· When person is high in command – who is the appropriate investigator - higher up → more tensions, maybe need outide investigator.
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Using Public Records Sources and Database Research:

We are going to take about documents and paperwork – this info can give us an edge and we can get it without the other party knowing about it. 

3rd parties, who are not part of the lit, have a lot of info and they have nothing to gain of lose in the litigation.

There is so much information out there about background that it leads to problems

Problems

1. How do I know it’s accurate?
2. How do I sort the useful and the useless?
3. Where do I start?
Background investigation includes things like how to find witnesses (catch all phrase for record research)

Used in Litigation investigation to:

· We want to locate assets – to see how much money they have
· We want to locate  the witnesses

· Impeachment purposes (huge catch all, very case specific)
· Use this information to disprove the other sides facts

Theory of Background Investigation:

· 3 questions to use in your investigation
· 1. What do we already know?
· 2. What do we want to know, what is our goal?
· 3. What are our sources of info
Detail on the Q’s:
· 1. What do we already know?
· We need to inventory of information – there are 3 types of info

· 1. Bedrock info
· Info about which there is no or little doubt.
· This is generated when the person who gave you the info has no reason to lie.
· Comes from sources that are reliable and have a reason to know
· Ie employment records, assessor records, homeowner records, sometimes human sources but we need to be sure (position to know, specific, detailed), documents that the person generated when they have no reason to lie. 
· People say they only know a little, they prob know job title (econ situation), age, how long they worked there, even if they say they only know the person’s name.
· Cautionary Tale
· Person with same name example
· Never make assumption about who someone is!!!!
· 2. Probable info

· Probably accurate, but it lacks dependable verification or corroboration that bedrock info provides.
· Examples

· Bob S. Jones is prob the one who sold the house in Camarillo

· He is about 50

· I think he lives in Anaheim.

· 3. Speculative info

· Strictly speaking, this is not really information
· A little more creative and a lot less grounded
· Often based on stereotypes and assumption about people ad their backgrounds Handle with care
· They type of info we get at the beginning of the investigation, we affect everything. If you are not sure about what you get in the beginning you will usually get garbage. 
· 2. What do we want to know, what is our goal?

· Define the goals of your investigation

· The more specific the better.
· Look for
· Prior felony convictions
· Use to impeach (misdemeanors not allowed)
· Assets
· Anything that can be used for impeachment
· Said one thing in a depo but can find stuff to impeach this
· Look for potential Defendants
· Potential Sources of information

· 2 Sources

· 1. Public Agency Records
· 2. Commercial Database Sources

· Lexis – can lead you to people who will say bad things about D.
· Lexis
· Ca combined civil filing 
· For Crim 
· CA Sec of State – Corportations
· Biz must be reg with sec of state so they can collect taxes.
· Reg as Ca corps and foreign corps (from other states)
· Click  - CA biz search
· 2 states
· Delaware and Nevada – will take you to a lot of corp entities.
· Pub – Pub - Corp and Biz by state – on lexis
· you can search by ind. name to find out what biz entities people are involved in
· also Ficticious Biz names – lexis search
· CA Judgment and Lien Filings 
· Tax liens show up there, this will show if people have money problems
· CA Bankruptcy Filings 
· Licenses & Registrations - CA Professional Licenses
· REAL Prop Records
· CA Tax Assessor Records - All Counties
· Gives info about the property someone owns
· Gives assessed value – but this it not the real assessed value. This number is lower than it should be
· Homeowners exemption  - this is something that gives a break on property tax and only one piece of prop can have this exemption.
· Edit search – you can also put in an address!!!!
· Deed Transfer – when prop changes hands there must be a deed
· You can find deed of trust- ie the mortgage doc to find out how much the mortgage is. You can find equity, bc the mortgage takes away from the value you can get if you sue
· Might say sale –but may be mortgage.
· Check
· K disputes - fraud
· Family law – might find a restraining order
· Personal injury – if D claims your client mfc something that injured their arm but you find a law suit where they injured there arm before
· Pacer – we will not use this.
· National index to federal court filings
· http://pacer.psc.uscourts.gov/
· Commercial Database Sources


· Merlin – we cant use this.
· Credit header info can be used by investigators to find people – see pg 6 this tells you the date when info was reported to a credit bureau. This helps to find people.
· Google
· http://www.touchgraph.com/

· BACK TO THEORY –
· Caveats wrt to these sources:
· Database research is not static, they are always changing.
· There can be data entry error
· See packet  
· Transaction are complex – so request info in diff databases, use name, corp name, address 
· Be careful about what you say
· The subject has no criminal cases in la county  (wrong)
· A check of Los Angeles superior court criminal indices for certain dates () show no filings.  (right)
· 3. What are our sources of info
One class is written – no computer March 26
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Mercedes Cruz – Employment defense work. 

· Tell them they don’t have to answer anything they don’t want to.
· Dress to make them comfortable. Depends on the location.

How to Conduct an Investigation from the employer’s perspective

· Why do we investigate

· Duty to investigate – er must investigate complaints. 

· If you act promptly – can help you, impacts courts decision

· Was it lawful, did they investigate

· Avoid state statute

· Goal of investigation

· Determine whether anti harassment policy was violated – er should not be determining it there was harassment (that is for the jury to decide)

· Set the stage for making appropriate decisions including discipline and or policy or procedural change. 

· Identify need to update and train ee’s and managers. 

· Er wants to limit damages

· Remember if you don’t reasonably investigate and fire the wrong person, maybe the accuser → they might sue you.

· Choosing the investigator

· Depends on the goal

· Always have a second person present when talking to an ee, someone that ee recognizes.

· If the company investigates:

· Choose someone that people like and is considered fair

· Might not want your regular lawyer to investigate bc if goes to trial → they will have to waive the privilege. 

· Usually someone outside the dept, not general counsel.

· HR manager is the most common

· The investigation plan

· Get the documents – find out what the relevant docs are.

· Employment files, emails, letters, prior warnings.

· Identify potential witnesses’

· Who is the initial subject being accused
· Have a strategy bc employer wants you in and out

· Talk to the accuser

· Ask if they have witnesses – character or did they actually see this. We want people who have a perception is what went on.

· Talk to person being accused 

· Tell them what they are being accused of. 

· Ask same q’s to D
· You might want to wait to talk to the accused. – need to determine all the allegations first. 

· Talk to witnesses

· Ask them if there are any there witnesses

· Your strategy can change. 

· Can I tell you something off the record?

· If they tell you critical info, it is not really off the record → thus, nothing is really off the record. 

· Timeline for completion

· Make sure you are complete, but don’t waste time. At some point you have to know you wont get the answer.

· Determine preliminary order of the interview.

· Make sure to sep the accuser for the accused. 

· Keep parties advised of the investigation.

· Prep interview outline

· Determine: who, what, where when, why

· How did that make you feel.

· Never block the exit, we don’t want them to say they could not leave the room, let them leave anytime. But the company can only act on the information they have. 

· Stress confidentially of the investigation.

· Put the subject at ease.

· Determine the details of the complaint – the critical facts

· Ask complainant if he or she has suggestion as to the best way to resolve the case – it goes a long way to resolve the claim if you know what they want

· Let them know about how long the investigation will take.

· Allow complainant to rebut contradictions uncovered by later interviews.

· Interviewing the accused

· Will they say accuser is making a false accusation. 

· If accuser denies, determine if there is a motive to fabricate

· Let accused know that allegations might lead to discipline amd maybe termination. 

· Re interview accuser and accused if nec.

· During interview take detailed notes of FACTS.

· Start time end time breaks

· Date

· Interviewer/ interview
· Location

· Don’t take notes on opinion and speculation. 

· No conclusions of law -just if there was a violation of company policy. 
· Make sure that the discipline is fair. 

· Notice should be given to all who participated that the investigation has concluded and it has been taken care of

· Complainant should be told if the allegation was found/unfounded. → bring it to a conclusion. 

· Make sure no retaliation occurs

· 10 mistakes to avoid

· Delay  - don’t want more than 10 days

· Failure to sep parties

· Failure to keep parties advised of progress

· Guarantee or breaching confide

· Failing to communicate conclusion to employee.

· Failure to fashion approp remedy to avoid problems

· Failure to monitor work environment to assure problem has been resolved. 

· Sloppy record keeping 

· Ending prematurely. 

· Admission against interest – “We think he was harassing her” → bad
Quinn – remember to transcribe your notes as quickly as possible → bc you will forget!!!
Review

5 true false – 9 points

3 MC – 6 points (Quinn)

3 essays – 40 points (Quinn)  

Short answers – 45 points (from 3-8 points). 

· Answer in any order you want.

Rohman:

· Monday was good review for both profs on employment law and interview techniques and approaches

· Interview techniques and background investigation – is on exam

· There are questions on drafting witness interview questions. 

· And about the differences bw finding a middle ground wrt questions that favor either side, need to be able to frame on both sides to cover everything. We don’t want one sided brackets of questions – so both sides. You might shape answers through the questions you ask. This is not good bc you want them to tell you the truth, not what you want to hear. 

· Stock questions – how do you know that? Who did you learn it from, when.  Use this when people tell you things that they don’t have personal knowledge of, or they will tell you an event happened and they really don’t have first hand knowledge. 

· “He does that all the time” – how often

· “I have worked with him for years”  - how many years

· “I’ve never seen him do that” – how much time have you spent with him. quantify the never. 

· When done with an interview – 

· Is there anything else that you think I should know

· Is there anyone else that you think I should talk to.

· Take a look at the reading.  – know the gush, need to give w time and space to express what it is that they want to say, then they are better equipped to provide you answers. Don’t ask during the gush. 

· Use open ended questions, that will give you more than a yes or no. this is different from how lawyer usually ask questions. 

· Drafting interview Q’s from both perspectives – P side v D side. 

· Find out handout

Speaker

· Surveillance gives you intel. When you follow people it is good to have background info on them, what kind of things does he do in his spare time. Tells you where he is going to go. It is much harder to follow people in the blind. 
· Need to be concerned about trespass – can’t enter a “no trespass” area. 

· You can film into someone’s home if you can see this from outside, ie the window is open. There is no concept of expectation of privacy when your windows are open. 

· PI can lie to you and tell you they are looking for someone else, but they can’t coerce or tape him w/o his knowledge. 

· PI can’t rep themselves as a public official. You can stay that you are someone that you are not though. Criminally – doing this is not illegal. 

Review

Investigation

· Bedrock, speculative, probable. → starting point. 

· Address where someone lived = bed rock

· What biases do you bring to the process

· What kind of environment does the W want, what things effect their comfort and how can you help = barriers to disclosure. 

· Be respectful 

· You don’t have to answer any questions you don’t want to.

Quinn

· What is the most important thing to get out of an investigation – what really happened!

· In finding this out, certain things will come up. 

· Essay – 1 or 2 paragraphs 

· Short answer – 1 sentence

· Start the investigation

· What are the privileges that might apply?

· Atty-client

· What info is protected- communications.

· The client’s information is protected. 

· If pi investigates for a client the information might be protected. 

· Who hired them – if the person hiring is doing this personally → not protected. But if she hires him and she is acting as atty → protected.

· We need to know who is hiring first

· When is info not protected - If atty, 

· Only allowed if there is no other way to get the information. 

· In this case, they can get only the facts, not his conclusions. The memo will be redacted. 

· In a malpractice suit.

· If the info is shared with people who do not have the priv

· If the client waives the privilege, by relying on it. 

· If you rely on how well you did the investigation, not on the facts.

· In insurance bad faith → their opinion becomes the subject matter of the litigation. It becomes the factual matter. 

· What is not protected

· The gun is not protected

· Identity of who is employing you

· Work product

· Marital

· Don’t need to cite case names. 
· If you violate a law during an investigation → they can be criminally liable.

· Who else might be liable for what the PI does?

· Maybe the Atty = so atty should tell the pi not to violate the law. Write it down, and put it in a K.

· The client should not be hiring the PI

· The atty work or that of his agents are involved and cant turn the work of another into his own for the work product priv (Wilson)

Steps for privilege 
Who holds the privilege?
Does it flow to the PI?
Who can waive it?
Has it been waived?
In what instances does the investigation become the subject matter of the law suit?
Responsibility goes both ways. 

PI can be forced to disclose

· Who is employing him

· Physical evidence
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