I. Process of Proof

A. Overview of Trial

1. Must make sure evidence is admissible, and must make sure that witnesses are qualified

2. Stages of Trial

a. Pretrial Motions

i. Motions in limine – used to keep inappropriate/inadmissible evidence away from jury; if successful, will result in order from judge

b. Jury Selection

c. Preliminary Jury Instructions

d. Opening Statements

e. Presentation of Evidence/Limiting Instructions – evidence may be allowed for one purpose (impeachment), but not for another (to prove guilt)

f. Motions after Presentation of Evidence

g. Closing Arguments

h. Jury Instructions

i. Jury Deliberations/Verdict

j. Post-trial Motions/Entry of Judgment

B. Appellate Review of Evidentiary Issues

1. Party must persuade appellate court that admission or exclusion of evidence 1) was in error, and 2) that this error affected a substantial right.

2. Record of claimed error must have been made, otherwise right to raise objection later in trial, or on appeal, is waived

a. Claimed erroneous admission?  Party must have made timely, specific objection
b. Claimed erroneous exclusion?  Party must have made offer of proof
3. Exception to requirement of making record ( plain error (almost never successful)

4. Determining abuse of discretion by trial court ( how much discretion did trial court have?  Was Rule violated?  

C. Sources of Evidence/Nature of Proof

1. Witnesses – Competency, Personal Knowledge, Oath/Affirmation

a. Competency

i. FRE 601 – everyone is competent to be a witness, except as otherwise provided in the FRE, or as otherwise provided by state law (if issue arises in diversity action and pertains to element of claim or defense where state law controls ( Erie Doctrine)

a) FRE 610 – Witness’ religious beliefs/opinions are not admissible for showing that credibility is impaired or enhanced (but may be raised as potential bias)

ii. CEC 700/701 – everyone is competent to be a witness except for statutory exceptions, but if person is incapable of expressing themselves, they are not competent

iii. FRE 605 – judge in trial may not testify as witness (and no objection needs to be made in order to preserve this point)

iv. FRE 606b – juror may not testify as witness re: jury deliberations or effect of anything upon any juror’s mind or emotions in hearing on a motion for a new trial, but may testify:

a) Whether extraneous (i.e., outside of courtroom) prejudicial info was improperly brought to jury’s attention

b) Whether any outside influence was brought to bear upon any juror (but drinking/drugs in jury room don’t qualify)

c) Whether there was a mistake in entering the verdict onto the verdict form (e.g., clerical error, not different verdict)

v. Hypnosis –

a) 4 general approaches

1. Witness is per se competent

2. Witness is per se incompetent

3. Witness is competent if safeguards are employed

4. Witness is competent if, on balance, circumstances suggest reliability

b) Rock v. Arkansas – State’s per se rule excluding all post-hypnosis testimony infringes on Const right of D to testify on own behalf in criminal proceeding 

c) CEC 795 – anything produced by hypnosis is inadmissible ( testimony is limited to those matters which the witness recalled and related prior to the hypnosis

b. Personal Knowledge

i. FRE 602 – witness may not testify unless evidence is introduced showing that witness has personal knowledge of matter.  

a) Exception for expert witnesses.

ii. Facts perceived (seen, heard, experienced) by witness must equal facts testified to by witness

iii. Plus, knowledge is required ( witness must be able to comprehend, remember and communicate what she perceived

iv. Very low standard applies (“evidence sufficient to support a finding” that personal knowledge exists), so this is an easy bar to meet

c. Oath or Affirmation

i. FRE 603 – witness must declare that they will testify truthfully, by oath/affirmation in form designed to awaken witness’ conscience/impress witness’ mind with duty

a) FRE 603 also ensures that a perjury charge can be made

ii. CEC 710 – child can meet oath/affirmation requirement by stating that they understand the importance of telling the truth

iii. Questions about sincerity of oath/affirmation can be raised on cross examination

2. Real Evidence – Authentication

a. Tangible evidence

i. Real evidence – item directly involved in events that are at issue in the case

ii. Demonstrative evidence – item that merely illustrates testimony (e.g. diagram of murder scene)

b. Authentication

i. FRE 901 – Authentication/identification required in order to admit any tangible evidence ( may include testimony from witness with knowledge, comparison by expert witness, voice identification, public records/reports, etc.

a) Required to show the relevance of the item to the purpose that its proponent claims ( e.g., is gun meant to be the actual murder weapon (real evidence), or one that looks just like the murder weapon (demonstrative evidence)?

b) Non-demanding standard for authentication ( reasonable juror/“sufficient to support a finding”

ii. CEC 1400-1402 – same general requirements.  State rules only apply to “writings,” but actually apply to all tangible evidence.

iii. Authenticating photographs

a) Photo as demonstrative evidence of how a scene or situation appeared to a witness (photographer can’t authenticate) or 

b) Real evidence of an actual event that happened (photographer can authenticate)

c) If photo is unique/one of a kind, witness who observed it and recognized it may authenticate it

iv. Authenticate by chain of custody

a) When item has unique appearance or character, witness may be able to authenticate item based on seeing it just once

b) However, when item is generic (bag of drugs, handgun, etc.), chain of custody is necessary to establish that it is the same item that was previously perceived (and that it wasn’t switched, altered, etc.)

v. Self-authentication

a) FRE 902 – 12 categories of items that do not require extrinsic authentication (includes newspapers, public documents, official publications, etc.)

b) Self-authenticated document may still be excluded under hearsay or best evidence rules

c) CEC requirements are generally the same

3. Judicial Notice

a. JN is not for disputed facts, but for facts that are generally known, or can be easily determined by consulting reliable sources

b. JN may be discretionary or mandatory (if requested, and if necessary info is provided)

i. CEC – JN is mandatory of facts that are beyond dispute

c. Limitation on use of JN in criminal trials ( can’t be used to conclusively establish an element of case (Rae) [for exam this is true under both FRE and CEC]
d. Judicial Notice of Law

i. Courts normally take JN of “domestic” (same state) and federal law, but not of laws of other states, foreign laws, or municipal laws

e. Judicial Notice of Legislative Facts

i. Occurs widely (Brown v Board of Education, Roe v Wade) but no explicit evidence rules apply

II. Relevance

A. Overview

1. Basic definition (generally same for FRE and CEC)

a. FRE 401 – relevant evidence = evidence having the tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.

b. FRE 402 – evidence which is not relevant is not admissible

2. Relevance Analysis

a. What proposition is the evidence being offered to prove?

b. Is that proposition provable in the case?

c. Does the evidence have some tendency in reason to prove or disprove the proposition?

3. Relevance vs. probative value

a. Evidence is relevant if it has any tendency to increase or decrease the likelihood that a fact is true ( binary, either it is or it isn’t

b. Probative value is a matter of degree/non-binary ( what effect does evidence have on existence of a fact?

4. Reasoning Process

a. Relevance of evidence depends only on whether it is rational to link each step in the chain of inferences to the one before it ( Probative value of evidence depends on the strength of each inference

b. Product rule ( product of these probabilities may generate the probative value 

B. Balancing test – Probative value vs. dangers

1. FRE 403 – Relevant evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of issues, or misleading the jury 

a. Evidence may also be barred due to undue delay, waste of time, or needless presentation of cumulative evidence

b. CEC 352 – similar

2. Two main types of prejudice

a. Inferential error –(jury either decides that evidence is probative of a fact when it is not, or decides that it is more/less probative of a fact than it is) [bad person/ bad character theory]

b. Nullification prejudice – when presentation of certain evidence invites the jury to lawlessness

3. Conrad Murray trial examples

a. Evidence re: previous prescription for Demerol from dermatologist ( relevant, but excluded in pre-trial motions for low probative value towards issue of whether Michael Jackson self-administered propofol

b. Evidence re: previous discovery of Demerol and propofol at MJ home in 2003 ( relevant, but excluded in pre-trial motions for unfair prejudice (associated with child molestation prosecution, and from too remote a date)

c. Evidence re: MJ’s familiarity with propofol/attempts to obtain propofol in months before his death ( relevant, and allowed b/c there was higher probative value/lower chance of undue prejudice (b/c this testimony concerned fairly recent events, etc.) 

C. Undisputed Facts

1. Even admitted/undisputed facts are relevant under FRE 401 (but not under CEC 210, which requires that a fact be disputed to be relevant)

2. Stipulation issues – evidence may be excluded on basis that it would raise bad character issue

a. Old Chief – stipulation regarding a prior conviction may be sufficient (i.e., full details of prior conviction should not be admitted), even if evidence is relevant, due to undue prejudice

D. Preliminary Questions of Fact/Conditional Relevancy

1. FRE 104a/Preliminary Questions of Fact

a. Preliminary questions (qualifications of witness/existence of privilege/admissibility of evidence) are questions of law for the court to decide.  In making this determination, the court is not bound by rules of evidence except those with respect to privileges.

b. FRE 104a applies 95% of time

c. “Bootstrapping” allowed under 104a ( inadmissible statement itself can be used to prove a preliminary fact

i. CEC 400 – courts are bound by rules of evidence ( does not allow bootstrapping (proponent must prove foundational facts, and cannot rely on otherwise inadmissible statement)

2. FRE 104b/Conditional Relevancy

a. When relevance of evidence depends on fulfillment of condition of fact, evidence must be admitted for jury to determine its relevance 

i. There must be evidence “sufficient to support a finding” that the condition may be fulfilled ( low bar, but there must be some quantum of evidence

ii. Hypo – Prosecution wants to introduce axe found in D’s home, when D was accused of hacking victim to death.  D claims that axe is not his.  Conditional relevance ( let jury make decision (b/c if it is determined that victim was not hacked by axe, we are not concerned that jury will consider the admitted axe to be relevant/important)

b. Process

i. Court must consider whether prosecution offered sufficient evidence to permit rational juror to conclude that a claimed fact is true, and

ii. If such evidence has been offered (or will be offered), court must admit it and allow jury to determine if it is relevant

3. What if Preliminary Fact is same as Ultimate Fact?

a. Not a problem ( court is merely determining admissibility of evidence, and jury will still be required to reach their own conclusion

4. Caveats

a. Evidence rules assume binary human behavior (i.e., fact is either true or false, with no probability of middle ground), but juror behavior is more likely probabilistic (i.e., evidence that should be ignored is often likely considered)

III. Hearsay Rule

A. Overview

1. FRE 802 – hearsay is not admissible except as provided by FRE, by court rules, or by Act of Congress ( no discretion by judge

a. CEC 1200b – except as “provided by law,” hearsay evidence is inadmissible ( small window of discretion granted to judges to make common-law determination to admit evidence

2. Applies to out of court statements ( does not apply to statements made by witnesses in the court proceeding currently taking place

3. Allowing hearsay would violate 6th A confrontation right for accused to be confronted with witnesses against him

B. Hearsay Analysis

1. What is the out of court statement?

2. What is asserted by the out of court statement?

3. Is the statement being offered to prove the truth of the matter asserted?  (This inquiry is determined by the relevance analysis).

C. Rule

1. FRE 801c – Hearsay = statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.

a. CEC 1200a – Hearsay evidence = evidence of a statement that was made other than by a witness while testifying at the hearing and that is offered to prove the truth of the matter stated.

2. “Statement”

a. FRE 801a – oral or written expression, or non-verbal conduct of a person, if it is intended by the person as an assertion

i. CEC 225 – same

b. Assertion = words or conduct attempting to state a piece of information

c. Per Williams, someone’s “reputation” is a statement
3. “Declarant”

a. FRE 801b – person who makes a statement

b. Animals, mechanical devices are not declarants

i. Printout of machine’s response (e.g., radar gun printout) would not be hearsay

ii. However, printout of information that was input by a human (cash register receipt, etc.) may be hearsay

4. Statement Made “Other Than While Testifying at the Trial or Hearing”

a. Some courtroom testimony can be hearsay (i.e., testifying witness’s prior statements in trial can still be hearsay)

b. Previous depositions/affidavits fall under hearsay rule

5. Statement “Offered in Evidence to Prove the Truth of the Matter Asserted”

a. What is purpose for which the proponent has offered the statement? (Relevance inquiry)

b. Does the matter asserted by the statement need to be true in order for the evidence to be relevant?  If so, statement is hearsay.

i. First inference test: Test is met when the first inference from the statement must be true in order for the statement to prove the factual conclusion the party wishes to prove

c. Hypo

i. J Lo says to Perez Hilton “Christine is getting fat”

a) Suppose Perez’s testimony is offered to prove that Christine had put on weight ( relevant as to the question, and offered to prove the truth of the matter asserted, so hearsay
b) Suppose Perez’s testimony is offered to determine whether J Lo gave a watch to Christina as a gift ( relevant as to question of whether J Lo likes Christina (and would consider giving her a gift), but not offered to prove truth of matter asserted, so not hearsay.

6. Assertion-centered approach vs. Declarant-centered approach

a. Traditional/Assertion-centered approach – determine if the out of court statement is being used to prove the truth of the matter asserted ( Use this approach on the exam.

b. Declarant centered approach – ask who the jury is being asked to believe ( if declarant, it is likely hearsay

D. Utterances and Conduct that are not Hearsay

1. Verbal Acts/Words of independent legal significance

a. E.g., words are spoken that themselves constitute the formation of a contract 

b. Examples = “I accept your offer”, utterance of slanderous words, giving Miranda warnings, etc.

2. Value of evidence derives from fact that words were spoken, not from truth of matter asserted

a. E.g., speaker says “I’m alive” (or even “I’m dead”), proving that she was alive at time of speaking

b. Credibility of speaker is not at all important

3. Words that are being offered to show their effect on a listener, and not to prove truth of matter asserted

a. E.g., evidence that victim screamed “I’ll kill you” to D, when D is trying to prove self-defense (may show that D reasonable believed the he was in imminent danger)

b. Whenever the reaction of a person who heard a statement is relevant to an issue in the case, the statement is not hearsay if offered on that basis (and not to prove the truth of the matter asserted)

i. Problem – usually, such a statement would also be relevant, though hearsay, to the truth of the matter asserted ( court will need to issue a limiting instruction per FRE 105 to the jury

ii. Alternately, court may exclude statement on FRE 403 grounds

4. Words/conduct that are being offered as circumstantial evidence of declarant’s state of mind
a. E.g., statement by witness “I am the queen of England” is circumstantial evidence that she is insane ( not hearsay

i. Direct statement of feelings (“I believe I am the queen of England”) would be hearsay ( direct statements are less reliable, as speaker may have been lying about the fact at issue

ii. Again, statements will have dual purposes, one allowable and one not allowable ( limiting instruction may be needed

b. Special case of crime victim’s testimony ( kidnapped child testified as to characteristics of space where she was confined, and told police.  Photos of space are admitted, and police officer’s testimony recounting child’s testimony may be admitted to show that child had knowledge of a space with those characteristics s

c. Declarant’s statements about then-existing intention to do something in the future fall under state-of-mind exemption, and are not hearsay

i. However, backwards-looking statements are hearsay

ii. Evidence of a statement of memory or belief to prove a fact remembered or believed is likely inadmissible b/c unduly prejudicial 

a) Shepard – wife’s statement (not a dying declaration) that she had been poisoned by husband did not prove her thoughts/feelings, but instead was inadmissible hearsay evidence accusing her husband ( undue prejudice outweighs probative value

5. Non-assertive words/conduct (or assert something other than what they are offered to prove) ( not hearsay

a. Involuntary utterance is not an assertion

b. Conduct w/o intent to communicate (opening umbrella in rainstorm, etc.) = non-assertive conduct

c. Orders (placing bets, ordering pizza over phone, [even ordering a murder hit on someone?]) are also non-assertive conduct

E. Hearsay within Hearsay

1. FRE 805 – hearsay within hearsay is not excluded if each part of the combined statements qualifies for an exception/exemption

2. This situation often arises when party offers documentary records (business/public records) or with police records of witness statements re: observations of accident/crime

F. Hearsay vs. Personal Knowledge Objections

1. Proper objection is determined by form of testimony 

a. If witness quotes or paraphrases an out of court statement = hearsay objection

b. If witness doesn’t quote/paraphrase, but simply relies on another person’s perception as described in an out of court statement = lack of personal knowledge objection

2. Hypo

a. “Joe told me that the red car ran through the stop sign,” offered to prove that car ran stop sign ( hearsay

b. “The car ran through the stop sign,” but speaker wasn’t there ( lack of personal knowledge

c. “Darth Vader is my father” ( lack of personal knowledge [However, per Williams, this is also actually hearsay]
d. “Darth Vader told me that he is my father” ( hearsay

G. Hearsay Exemption: Party Admissions

1. Admissions = out of court statement by a party offered against THAT party

2. FRE 801d2 – party admissions are not hearsay

a. Admission = statement offered against a party, and is the party’s own statement

b. Doesn’t matter if statement is against party’s interests (only that it is offered against the speaker)

c. Declarant is not required to have personal knowledge of the facts contained in the statement

3. Party may not offer her own statement as a party admission

a. Exception ( FRE 106 completeness doctrine (if statement or partial statement is introduced, adverse party may require the introduction of any other part or related statement which ought in fairness to be considered at same time (e.g., finishing a sentence))

4. CEC 1220 provides a hearsay exception for admissions, and not an exemption
5. Adoptive admissions = party’s action/reaction to statement that is equivalent to admission

a. Silence may be treated as an admission (this is a question of preliminary fact, to be determined by judge under FRE 104a)

6. Vicarious party admissions (authorized and agency admissions)

a. FRE 801d2c – statement is not hearsay if the statement is offered against a party and is a statement by a person authorized by the party to make a statement concerning the subject 

i. Important when dealing with corporations (re: issues of authorized representatives)

b. FRE 801d2d – statement is not hearsay if the statement is offered against a party and is a statement by the party's agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship
i. Party has burden of showing scope of agency/employment, and existence of relationship

c. CEC 1222 – Similar, but proof of authorization must be provided (course and scope of employment reasoning can’t be applied)

d. Remember, in Federal courts, bootstrapping is allowed

7. Co-conspirator statements

a. FRE 801d2e – co-conspirator statements are not hearsay

b. Co-conspirator statements are generally admissible if:

i. Conspiracy exists,

ii. Declarant was member of conspiracy,

iii. Statement was made in course of conspiracy, and

iv. Statement was made in furtherance of conspiracy

c. These preliminary facts are to be decided by court per 104a

i. “In furtherance”( statement can’t be made after conspiracy is over

d. Previous statements made by conspirators can be admissible against another conspirator that joins later…

i. Hypo – OJ Simpson – one conspirator’s statement to recruit a new conspirator (that OJ didn’t know) would likely be admissible against OJ 

e. CEC 1223 – exception not exemption, but otherwise similar to FRE 

i. No bootstrapping so cannot consider statement as evidence of conspiracy 

ii. Statement must be made prior to or during the time that the party was participating in the conspiracy 

H. Hearsay Exemption: Prior Statements of Witnesses [See also Impeachment section]
1. FRE 801d1 – A previous statement by witness is not hearsay if 1) the declarant testifies at the trial or hearing, 2) is subject to cross-examination concerning the statement, and the statement is 

a. inconsistent with the declarant's testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or 

b. consistent with the declarant's testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or 

i. Tome – statement must have been made before the alleged fabrication, or before the alleged improper influence or motive arose

c. one of identification of a person made after perceiving the person

2. CEC 1235 – makes prior inconsistent statements admissible whether or not they were made under oath

3. Statements of prior identification

a. FRE 801d1c – Witness’s prior identification is not hearsay if they:

i. Testify that they recall making the identification [Williams requirement], and

ii. They are subject to cross examination regarding the ID

iii. Identification must be of a specific person (i.e., not simply a description of a person’s appearance)

b. CEC 1238 – Prior ID is an exception to hearsay rule

i. ID must have been made when crime/occurrence was fresh in the declarant’s mind, declarant must testify at trial, and must testify the ID was a true reflection of his/her opinion at the time the ID was made

a) If these requirements are met, police officer may also testify that declarant actually identified the person in question

ii. Declarant must have personal knowledge/must remember making the identification (otherwise, this would be bootstrapping)

I. Hearsay Exceptions: Availability of Declarant Immaterial

1. Excited Utterances
a. FRE 803(2) – Elements

i. There must have been a startling event or condition

ii. Statement must relate to that event or condition, and

iii. Declarant must have been under the stress of excitement caused by the event or condition when she made statement

b. Existence of these elements are preliminary facts to be determined by court per FRE 104a 

i. Bootstrapping allowed under FRE, but not under CEC

c. No excited utterance if enough time has passed to allow person to reflect on event

i. Court will be more deferential towards statements by person actually involved in event (e.g., injured party), rather than a bystander

d. CEC 1240 – essentially the same as FRE

2. Present Sense Impressions

a. FRE 803(1) – Elements

i. There must have been an event or condition

ii. Statement must describe that event or condition, and 

iii. Declarant must have made the statement while perceiving the event or condition, or immediately thereafter

b. Preliminary facts to be decided per FRE 104a/bootstrapping allowed under FRE

c. Statement must describe event (contrast to excited utterance exception, where statement must relate to event)

d. “Immediately thereafter” not defined, but these statements are more time-restricted than excited utterances (some statements may satisfy both exceptions)

e. CEC doesn’t have equivalent “present sense impression” exception ( Closest is CEC 1241/ exception for contemporaneous statements, which must be offered to explain conduct of declarant [limited application]

3. Statements of current mental, emotional, or physical condition – FRE 803(3) and (4)

a. FRE 803(3) – Direct statements of declarant’s then-existing state of mind or physical condition are admissible

i. These are in contrast to above “state of mind” utterances that were not hearsay b/c they only constituted circumstantial evidence of declarant’s state of mind ( distinguishing between the two can be difficult

ii. Backward-looking statements are not admissible under this rule, but forward-looking statements of intention to do something might be admissible (Hillmon)

a) Hillmon makes these statements admissible both to prove that the speaker had an intention, and that the speaker acted upon that intention

iii. Statements regarding a remembered/believed fact are not admitted if the statement is being offered to prove that fact ( Shepard limitation

a) However, statement of memory/belief may be admitted if it relates to execution/revocation/identification/terms of declarant’s will

iv. If statement involves a third person, and is being used to show the conduct of this third person, statement may be allowed in CA (Alcalde), but majority of federal circuits would bar statement, or require corroborating evidence of 3rd party’s behavior

b. CEC 1250 – roughly similar to FRE 

i. Adopts Hillmon doctrine and Shepard limitation (but allows evidence of a declarant’s statement re: his will)

ii. CEC 1251 creates a separate hearsay exception that allows statements concerning a declarant's prior state of mind, emotion, or physical sensation if: 

a) The declarant is unavailable;

b) His/her state of mind, emotion or physical sensation is an issue in the action; and 

c) The evidence is offered only for that limited purpose

d) [E.g., In a divorce proceeding, the husband wants to testify that his wife told him in March that she fell in love with another man in January.  If the wife is unavailable, that testimony would be admissible as tending to prove irreconcilable differences]

iii. CEC 1252 – evidence may be barred if the declaration was made under circumstances indicating a lack of trustworthiness 

4. Statements for Medical Diagnosis or Treatment

a. FRE 803(4) –statements describing physical condition, medical history, past physical condition, and past or present symptoms are admissible

i. Broader than general state of mind exception, as it allows past statements re: physical conditions/symptoms to be admitted

ii. Statements can be made to a medical provider, or to another party (passerby, etc.)

iii. Statements made by parents/responsible guardians of children re: child’s medical condition are generally admissible under this exception

iv. FOR EXAM – there must be some facts clearly showing that declarant is seeking treatment, or is speaking about his medical condition to a medical provider
v. Statements that also discuss fault are generally not admissible (unless it is very clear that the discussion of fault is only incidental to discussion of declarant’s medical condition)

5. Past recorded recollection/Present recollection refreshed

a. FRE 803(5) – memo or record regarding a matter about which a witness once had knowledge but now has insufficient recollection is admissible if:

i. Memorandum/record was made or adopted by witness when it was fresh in their memory, and

ii. Memorandum/record reflects the witness’s prior knowledge accurately

iii. Declarant must testify that their present memory is insufficient, and that recording of the recollection was accurate 

iv. The proponent may only read the statement to the jury.  Only the opponent may introduce the writing into evidence

b. CEC 1237 – largely the same

c. Recorded recollection vs. present recollection refreshed (refreshing a witness’s memory)
i. FRE 612 – evidence may be used to refresh witness’ recollection and bring witness’ memory to present

a) Testimony itself is the evidence, not the thing used to refresh the person’s recollection (which is just a tool)

b) Anything may be used to refresh recollection (rules about reliability, personal knowledge, etc. are immaterial)

c) Adverse party is entitled to have the writing used to refresh the witness’s recollection produced at the trial (and court can compel this production)

ii. CEC 771 – same as FRE

6. Business and Public Agency Records
a. Business Records (includes nonprofits)

i. Often multiple levels of hearsay

ii. FRE 803(6) requirements

a) Record was made as part of usual activities of business, made near time of the occurrence of what it describes, and made by someone with direct/received knowledge

1. Nonexistence of record may be admissible to show act/event/condition did not occur
b) Declarant/custodian of records must have a duty to produce and/or maintain the record, and must testify to the identity of the document and its mode of preparation

1. For hearsay/not hearsay portion of exam, custodian of record’s testimony re absence of records is not hearsay.  For multiple choice, this testimony would be hearsay but business records exception would apply
c) Medical opinions are admissible (assuming opinion is part of declarant’s official duty)

d) Statements of fault in medical records are not admissible.

iii. CEC 1270-1272 – Same as FRE, except:

a) CEC does not allow opinions 

b) Medical opinions ( CA rule would allow a diagnosis but not a prognosis.

c) Medical records ( statements of fault in medical records are admissible

iv. Trustworthiness – Both FRE and CEC allow judges to exclude business records if they were made under conditions that indicate a lack of trustworthiness. 

a) If record is prepared exclusively or primarily in anticipation of litigation, it is not admissible as a business record because of trustworthiness.

b) If record has dual purpose, likely admissible (company still has interest in accuracy)

c) If offered against their preparer, records are admissible

b. Official/Public Records

i. FRE 803(8)

a) Broader than business records (matters need not be recorded with regularity, record need not be prepared by someone with official duty to report, documents can be self-authenticating)

b) Records setting forth activities of an office or agency are admissible in both civil and criminal cases.

c) Records of matters observed pursuant to a legal duty and there is also a duty to report are admissible in civil cases

1. Not admissible in criminal cases when observations are by police officers and the record is being offered against the defendant

2. If not admissible here, not admissible under business records exception either

d) Factual findings from government investigations are admissible by any party in a civil case, but only admissible by the defendant in a criminal case.

ii. CEC 1280 – similar to FRE

a) Writing was made by and within scope of duty of a public employee, and was made at or near the time of the act, condition, or event

b) Requires trustworthiness

c) Can be used in civil and criminal cases 

J. Hearsay Exceptions: Availability of Declarant Required

1. Unavailability

a. FRE 804 – declarant is unavailable as witness if:

i. Exempted/precluded on the ground of privilege;

ii. Refuses to testify despite a court order;

iii. Testifies to a lack of memory of subject matter;

iv. Dead, or unable to testify due to physical/mental illness or infirmity;

v. Absent and proponent of the statement can’t procure declarant’s attendance after attempting reasonable means 

b. Declarant is not unavailable if they are prevented from testifying by opposing party (e.g., threats, killing the witness, etc.).

c. Unavailability is a preliminary fact to be decided by court per FRE 104a

d. CEC 240 – basically the same

2. Former Testimony

a. Note: If former testimony is offered in the form of a transcript, 2 levels of hearsay (public records exception for transcript, and former testimony exception for statement itself)

b. FRE 804(b)(1) requirements

i. Declarant must be unavailable

ii. Former testimony was given as a witness (oath/affirmation) at another hearing or in a deposition, and 

iii. Former testimony is being offered against the same party (criminal case) or a successor in interest (civil cases only) who had both an opportunity and a similar motive to cross examine the declarant in the previous proceeding

a) For exam, we are using literal language of rules that requires a party/party with privity interest to be involved
c. CEC 1291 & 1292 – former testimony is admissible if:

i. Declarant is unavailable

ii. Former testimony is being offered against the party (or successor in interest) who originally offered it, or 

iii. Former testimony is offered against a party who had an opportunity and similar motive to cross examine the declarant in the previous proceeding, or
iv. Former testimony is offered against someone who was not a party to the first proceeding, but who has similar interests in cross-examining the declarant as the former party had (no other relationship required).

3. Dying Declarations

a. FRE 804(b)(2)

i. Declarant must not be available (but did not necessarily have to die for this exception to apply in a civil case)

ii. Case must be a civil action or a homicide prosecution (no other criminal cases will qualify)

iii. Statement must have been made by declarant while believing that his/her death was imminent (state of mind) ( can bootstrap

iv. Statement must concern the cause or circumstances of what the declarant believed to be impending death ( can bootstrap/use statement itself to show this

v. Personal knowledge is required

vi. Judge decides if the statement was made under belief of impending death per FRE 104a ( opponent can present evidence tending to show that statement does not qualify

b. CEC 1242

i. Declarant must actually die

ii. Can’t bootstrap ( there must be actual evidence of the cause or circumstances re: declarant having a sense of impending death

4. Declarations Against Interest

a. Not offered against a party ( that would be a party admission

b. FRE 804(b)(3) and CEC 1230

i. Declarant is unavailable 

ii. Declarant had personal knowledge

iii. Declarant is not a party to the case (this is different than admission)

iv. The statement is against declarant’s pecuniary/proprietary or penal interest (in CA, also against “special interest”) at the time it was made
a) Pecuniary/proprietary interest examples = acknowledgement of debt (or of repayment of debt), acknowledgment of limited/lack of ownership, invalidation of claim against another

b) Penal interest = risk of civil or criminal liability

c) CA only = social harm (i.e. harm to reputation, etc.)

c. Limitation:  Only the part of the statement that is actually against an interest will be admitted.

K. Residual Exception

1. Catch-all hearsay exception, with some limitations

a. Statement can’t be covered by FRE 801, 803 or 804

b. Statement must be offered as evidence of a material fact

c. Statement is more probative of the issue than any other evidence the proponent can procure through reasonable efforts

2. Requirements

a. Court must make 5 findings

i. Reliability

ii. Materiality

iii. Probative value

iv. Interest of justice

v. Proper notice was given to opponent in advance of trial [added by Williams]
3. Is Exception Party-Neutral?

a. Maybe not – govt in criminal cases has been more successful than criminal defendants in utilizing the residual exception

L. Hearsay Rule and the Constitution

1. Confrontation Clause may bar admission of hearsay

a. Only applies if evidence is 

i. Relevant

ii. Hearsay (and admissible under a hearsay exemption/exception), and

iii. Offered against the defendant

b. Application (post-Crawford)

i. Only testimonial hearsay evidence is barred

a) Testimonial = primary purpose of interrogation is to establish past events potentially relevant to later criminal prosecution (e.g., notes of interrogating officer) ( declarant was acting similar to trial witness

b) Non-testimonial = primary purpose of interrogation is to enable police to meet an ongoing emergency (e.g., recording of 911 call)

2. Constitutional Limits on the Exclusion of Hearsay

a. Chambers case – D wanted to introduce statements of another party admitting to crime (declaration against interest), but state didn’t recognize validity of declarations against penal interest ( S Ct held that automatic exclusion of this highly probative evidence violated the Confrontation Clause

IV. Character Evidence

A. Recommended Analysis

1. What is the evidence?

2. What is it offered to prove?

3. Is it relevant when offered for that purpose?

4. If relevant, is it character evidence?

5. If character evidence:

a. Do rules permit the use of character evidence for this purpose in this type of case?

b. If yes, does evidence prove character through a proper method?

c. Has the offering party complied with any procedural rules (e.g., timing, etc.)?

6. If not character evidence:

a. Is it evidence of other crimes, wrongs, or acts offered to prove a fact other than character?  If so, has offering party complied with applicable rules and standards?

b. Is it evidence of habit?  If so, has offering party complied with applicable rules and standards?

c. Is it evidence of similar events?  If so, has offering party complied with applicable rules and standards?

B. Types of Character Evidence

1. Evidence of reputation

2. Opinion

3. Specific instances of conduct

C. General Rule – FRE 404/405

1. 404 (a) – evidence of a person’s character or trait of character is not admissible for purpose of proving action in conformity with that character on a particular occasion, except:

a. If character is an essential element of a charge, claim or defense (defamation cases, etc.) ( all three forms of character evidence are allowed (evidence of reputation, opinion, and specific instances of conduct)

b. In criminal cases, D may offer evidence of his/her own character via reputation or opinion.  Once that door is opened, prosecution may rebut by cross-examining D’s character witnesses (may inquire into specific acts of conduct) or offering rebuttal character witnesses (who may offer reputation or opinion evidence only)

i. Both “have you heard?” and “do you know?” questions are allowed when cross-examining D’s character witnesses

c. In criminal cases, D may offer evidence about the character of the victim.  Once that door is opened, prosecution may rebut by offering contrary evidence of the victim’s character.

i. In a homicide prosecution, the prosecution may introduce reputation or opinion evidence of the peaceful character of the alleged victim to rebut any evidence offered to prove the victim was the first aggressor (even if the evidence offered by the D is simply “Victim attacked me first.”)

ii. The prosecution may also rebut D’s use of character evidence against victim by offering evidence of the same trait of the D’s character

d. Evidence of character of witness is allowed for impeachment/proof of bias purposes, per FRE 607, 608 and 609 (see below)

2. CEC 1100-1104 and 1106-1109

a. When character is an essential element of a claim or defense, all three forms of character evidence may be admitted

b. Defendant can offer evidence of his own character, and prosecution can then rebut (both parties are limited to opinion and reputation testimony)

i. California only allows the Michelson form of impeachment of character witnesses (“have you heard?” but not “do you know?”)

c. Defendant can introduce evidence of victim’s character, and prosecution can then rebut (both parties can use all three types of evidence [opinion, reputation, and specific act testimony])

i. Once defendant has offered evidence of the violent character of an alleged victim, the prosecution can offer evidence of the defendant’s violent character in the form of opinion, reputation or specific act evidence.

d. Evidence of a person's trait of character for care or skill is inadmissible to prove the quality of his/her conduct on a specified occasion

D. Other acts evidence/OAE – 404(b)/ CEC 1101(b)

1. Evidence of other crimes, wrongs, acts is not admissible for proving action in conformity with that character.  However, this evidence may be admissible for proof of MIMIC + O 

a. Motive

b. Intent

c. Mistake/absence of mistake

d. Identity/modus operandi

e. Common scheme/plan, or 

f. Opportunity

2. Notice of OAE being introduced must be provided (or good cause for lack of notice must be shown)

3. OAE is admissible in criminal and civil proceedings, and may be offered by either side at any time

a. In a criminal case, the prosecution may offer OAE as part of its case in chief

4. Specific act evidence can be introduced – two protections

a. The proposition for which OAE is offered must be an issue in the case

b. If objection is raised, judge must always perform FRE 403 balancing test

5. Robbins v State

a. Evidence that child had previously been injured when left in D’s care can’t be admitted as circumstantial evidence of D’s character, but can be admitted to show that it is unlikely that D truly loved child b/c children left in care of those who love them tend not to be injured

b. D makes 403/unfair prejudice argument ( rejected b/c court determines that while evidence may create prejudice, it would not substantially outweigh probative value of value (and D had opened the door by introducing issue of his love for child)

6. Question of whether person actually committed OAE:

a. Federal – Send it to jury per FRE 104b

b. CEC – preliminary fact for judge to decide (a la FRE 104a)

E. Sexual assault/child molestation modifications

1. FRE 413 and 414 – In sexual assault or child molestation cases, evidence of D’s past sexual assaults or child molestations (regardless of whether there were convictions) is admissible for any relevant purpose

a. FRE 413 and 414 are cabined (evidence of past child molestations cannot be offered in case involving charge of sexual assault, and vice versa)

2. FRE 415 – circumstantial character evidence allowed in civil cases based on claims of sexual assault or child molestation

3. For all of these, prosecution may offer such evidence as part of its case in chief.

F. Sexual History Evidence

1. FRE 412 – circumstantial character evidence of alleged victim’s other sexual behavior/sexual history is prohibited

2. FRE 412(b) Exceptions – 

a. Sexual history evidence is admissible:

i. To prove that someone other than D committed rape, 

ii. If it is evidence of the alleged victim’s sexual behavior with D, or

iii. In criminal cases, evidence may be allowed if it is so probative that exclusion would deny D’s constitutional right to fair trial

b. FRE 412(b)(2) – in civil case, balancing test is used. 

c. Under CEC, evidence is inadmissible

3. CEC – same basic rules

a. D prohibited from using character evidence about an alleged victim in a rape or sexual assault case to prove consent, unless it is evidence of sexual conduct with the accused

b. Prosecution is allowed to introduce circumstantial character evidence about D in criminal sexual assault cases as part of the prosecution’s case in chief, subject to CEC 352 balancing and advance notice being given to D.

c. Introduction of circumstantial character evidence about D is allowed in domestic violence prosecutions, as part of the prosecution’s case in chief, subject to CEC 352 balancing

G. Habit Evidence

1. FRE 406 – evidence of habit or routine practice (whether corroborated or not, and regardless of presence of eyewitnesses) is relevant to prove that the conduct of the person/organization on a particular occasion was in conformity with the habit/routine practice

2. CEC 1105 – same

3. Habit = always or almost always occurs ( virtually invariable conduct/repeated, specific response to a specific stimulus
a. However, habitual behavior doesn’t need to be automatic/unconscious

b. If evidence meets definition of habit, it is generally admissible (b/c it has greater probative value, and less risk of prejudice, than character evidence)

4. How many times must conduct occur to achieve level of habit?

a. Generally up to discretion of court, but from review of case law, less than 6 instances of conduct will likely not be sufficient

5. Routine practice by organization may also be admissible as habit (e.g., regularly issuing a specific type of receipt may be admissible as tending to prove that that type of receipt was issued on one particular occasion)

H. Evidence of Similar Events/Similar Happenings

1. Party may seek to prove that event occurred in particular way using evidence that one or more similar events have occurred under similar circumstances

2. Evidence of an alleged defect can be introduced to prove either existence or nonexistence of defect

a. Depending on timing, evidence of defect may also be able to be introduced as relevant to notice

3. Similar happenings evidence is different from character and habit evidence

a. Not evidence of propensity (tendency of person to act in a certain way) 

b. Morally/ethically neutral

c. May only be a single event (in contrast to habit evidence)

V. Exclusion of Other Relevant Evidence for Policy Reasons

A. Subsequent Precautions/Remedial Measures

1. Rules

a. FRE 407 – Evidence of subsequent precautions/measures after an injury is not admissible to prove negligence, culpable conduct, a defect in a product, a defect in a product's design, or a need for a warning or instruction. 

i. Evidence may be admissible for another purpose (e.g., proving ownership, control, or feasibility of precautionary measures, or impeachment)

b. CEC 1151 – similar to FRE, but does not extend bar to product defect issues.  Statute does not contain exceptions, but case law has created same exceptions as FRE

2. Tuer v. McDonald – evidence may still be barred when offered for feasibility/impeachment purposes ( courts have to let D say something about their actions/reasoning, especially when there is a judgment call made by a medical professional (courts are also worried about exception swallowing rule)

a. Hypos based on Tuer
i. What if doctor testified that stopping drug several hours before surgery was accepted medical process?  Still probably inadmissible on feasibility or impeachment grounds

ii. What if doctor testifies that if drug had been continued until surgery, patient would have bled to death?  Now evidence would probably be admissible on impeachment grounds

3. Feasibility twist (per Williams – not in casebook)

a. Hypo – P falls, owner says conditions were safe.  After accident, someone other than owner changes the conditions.  Evidence is inadmissible for impeachment, b/c some other party’s acts do not have tendency to impeach what owner saw/believed.

B. Compromise/Payment of Medical and Similar Expenses
1. Rules

a. FRE 408 – Negotiations re: offers to settle and discussions of offers to settle are not admissible to prove liability or to impeach a prior inconsistent statement

i. Exception – evidence may be admissible to prove witness’s bias or prejudice, or proving efforts to obstruct a criminal investigation or prosecution

b. FRE 409 – evidence of furnishing or offering to pay medical expenses is not admissible to prove liability for the injury

i. Party making offer does not need to have been involved in accident or be party to suit

ii. Only applies to medical, hospital or similar expenses

iii. More limited than FRE 408 ( Statements of fact made in connection with offer to pay medical expenses will not be inadmissible

c. CEC 1152 –covers both offers to compromise and payments of medical expenses

i. Evidence can be used to impeach

ii. Broader, and statements of fact made in conjunction with medical payment offers will be inadmissible

2. Per Williams, facts will have to clearly show evidence of initiation of negotiation ( there essentially has to be evidence of magic language set forth by courts (Williams will post example of language to TWEN)
3. Discussions of offers

a. Assuming that it is clear that negotiations have commenced, parties no longer have to worry about using magic language (“assuming arguendo that my client was liable,” etc)

C. Plea Evidence
1. Rules

a. FRE 410 – Following are not admissible against D in civil and criminal proceeding

i. Plea of guilty which is later withdrawn

ii. Plea of nolo contendere

iii. Any statement made in course of proceedings under FRCP 11 regarding either of the above pleas

iv. Any statement made in course of plea discussions with an attorney for the prosecuting authority

b. No purpose-based exceptions, but two situational exceptions exist:

i. If another statement made in course of same plea/ plea discussion has been admitted, the statement in question should be admitted ( completeness principle

ii. During criminal proceeding for perjury/false statement, prior statements made by D under oath, on record, and in presence of counsel, shall be admitted

2. CEC – Note hole
D. Evidence of Liability Insurance

1. Rules

a. FRE 411 – Evidence of having (or not having) liability insurance is not admissible on the issue of negligence/wrongful acts. 

b. Exceptions – evidence is admissible to show:

i. Ownership/control (if D opens door to these issues)

ii. Witness bias/prejudice

iii. Juror bias/prejudice – limited/general juror questioning may be allowed to determine potential bias (e.g., asking for names of employers, etc.)

VI. Examining Witnesses/Impeachment

A. Mode of Witness Examination

1. Rules

a. FRE 611a – court is in control, will avoid waste of time, and will protect witnesses

b. FRE 611b – cross-examination is limited to scope of direct examination and matters affecting the credibility of the witness.  Court may allow inquiry into other matters (as if on direct examination).

c. CEC 773 – largely the same (although no language in statute re credibility of witness, case law is the same)

2. Direct examination – general rule, no leading questions

a. Exceptions – if preliminary/undisputed facts are being established, if small children/impaired witnesses are being examined, or if hostile witnesses are being examined (after notifying judge that the witness is being called as a hostile witness)

3. Cross examination – leading questions allowed

a. Scope is limited to direct examination topics and witness’s credibility

B. Impeachment

1. Impeachment methods

a. Cross-examination

b. Extrinsic evidence ( any evidence other than cross-examination

i. Any time extrinsic evidence is allowed to be brought in, cross-examination can occur

2. Collateral matter rule ( If matter does not have some tendency to prove some element of case itself, it is collateral (e.g., fact of whether witness was making deposit or withdrawal before witnessing bank robbery)

a. FRE – Cannot impeach witness on a collateral matter by introducing extrinsic evidence (only cross-examination is allowed)

i. Could possibly try to refresh witness’ memory with the extrinsic evidence (present memory refreshed), just can’t introduce it as evidence

ii. B/c extrinsic evidence can’t be admitted, you are bound by the witness’s answers to cross-examination

b. CA – Balancing test based on probative value of evidence, BUT weighted in favor of exclusion

i. Look at collateral evidence as a relevancy issue ( must be relevant to issues in case, or it is collateral and cannot introduce via extrinsic evidence

ii. ON EXAM ( “may be inadmissible” [?]

3. FRE 607 – credibility of a witness may be attacked by any party, including the party calling the witness

a. CEC 785 – same

b. However, see US v Hogan – government is attempting to bring in otherwise inadmissible evidence via impeachment attempt (and this is sole purpose of witness’s testimony) ( deemed violation of FRE 607, b/c evidence would be unduly prejudicial

C. How to Impeach Using Cross Examination

1. Corroborate

2. Discredit witness testimony

3. Discredit other unfavorable testimony

4. Prove some element of my own case

5. 10 Commandments of Cross-Examination

a. (1) be brief; (2) use plain words; (3) use only leading questions; (4) be prepared; (5) listen; (6) do not quarrel; (7) avoid repetition; (8) disallow witness explanation; (9) limit questioning; and (10) save the ultimate point for summation

D. Impeachment By Other Methods 

1. Factors affecting witness’s opportunity to perceive
2. Factors affecting witness’s capacity to perceive
3. Factors affecting the witness’s capacity to recollect
4. Factors affecting the witness’s capacity to narrate
5. Appearance/status factors

6. Demeanor

7. Plausibility of witness’s testimony

E. Impeachment by Character

1. Impeachment by Character Evidence re Truthfulness

a. FRE 608a/b – reputation/opinion character evidence regarding a witness’s truthfulness or untruthfulness may be admissible to impeach a witness (character evidence is not admissible w/r/t other traits)

i. Evidence of witness’s truthful character is admissible only after witness has been impeached ( witness can be rehabilitated via other reputation/opinion character evidence from other witnesses

ii. Judge may allow inquiry into specific instances of truthfulness or untruthfulness on cross examination (generally not allowed)

a) However NO extrinsic evidence is allowed to impeach witness.

iii. FRE 403 still applies

b. CEC 787

i. In civil cases, specific instances of conduct are inadmissible on direct and cross examination (stricter than FRE, which may allow such inquiry on cross)

ii. In criminal cases, witness character can be attacked by any form of character evidence

iii. Evidence of witness’s truthful character is admissible only after witness has been attacked

2. Impeachment by Prior Conviction of Crime 

a. FRE 609a – general rule

i. If conviction was for crime punishable by death or imprisonment in excess of one year, evidence of prior conviction may be admissible against criminal defendant if lower-threshold balancing test is met (prosecution must show that probative value outweighs prejudicial effect), or

a) Contrast with regular balancing test (which requires person opposing the evidence to show that probative value would have to be substantially outweighed by prejudicial effect) 

b) [Williams] If conviction was for a crime same/similar to the crime D is presently charged with, court will likely exclude the evidence (b/c probative value is likely low w/r/t current trial, and prejudice is likely high)

c) If a witness other than a criminal defendant is being impeached via evidence of prior convictions, regular balancing test is used

ii. If conviction was for crime involving dishonest statements, fraud, or deception, evidence of prior conviction is always admissible (i.e., no balancing test at all)

a) Cross examination and extrinsic evidence may both be used

b. FRE 609b – timing 

i. If conviction/imprisonment is more than 10 years old, inadmissible unless proponent shows that probative value substantially outweighs prejudice

c. CEC – 

i. Criminal cases – ANY felony conviction allowed to impeach any witness so long as it is relevant (NO misdemeanors, FELONIES only)

a) However, court must still do balancing test ( burden is on witness to exclude prior conviction

b) No moral turpitude = no relevance (would be violation of due process rights)

c) E.g., conspiracy to commit a misdemeanor, conspiracy to tattoo a minor, and simple possession are not crimes of moral turpitude

ii. Civil cases – CEC 788 – For purpose of attacking the credibility of a witness, it may be shown by the examination of the witness or by record of the judgment that witness has been convicted of a felony unless pardoned, rehabilitated or other exonerations

3. Religious Beliefs or Opinions

a. FRE/CEC – can’t impeach based on religious beliefs/opinions

F. Bias, Motive, and Interest

1. Abel case – common law principles used to justify impeachment on grounds of bias

2. CEC 780 serves as guide to what can be used for impeachment under FRE ( still subject to regular balancing test

3. Can always cross examine and use extrinsic evidence to impeach on grounds of bias

G. Impeachment by Contradiction

1. No specific FRE, but still an accepted impeachment method

2. Collateral matter rule – a party may cross examine, but not introduce extrinsic evidence, to impeach witness regarding collateral matter (see more details above)

H. Prior Statements of Witnesses

1. Overview

a. Previously discussed w/r/t hearsay, but now being discussed w/r/t impeachment

2. Prior Inconsistent Statements 

a. Collateral matter rule applies to both FRE and CEC

b. Unless D is being questioned, failure of memory IS NOT an inconsistent statement (must be true failure of memory) ( judge to determine reasonableness of failure of memory

c. FRE 801d1a

i. if prior inconsistent statement was made under oath, it is not hearsay, and can be used for both impeachment and to prove truth of matter asserted

ii. If not made under oath, it can only be used for impeachment

d. FRE 613 – 

i. Prior inconsistent statements do not have to be shown to witness (but have to be shown to opposing counsel if requested)

ii. Extrinsic evidence of prior inconsistent statement is not admissible unless the witness is afforded an opportunity to explain or deny the statement, and opposing party has opportunity to interrogate witness

a) Does not apply to admissions under hearsay exemption

e. FRE 806

i. When a hearsay statement has been admitted, the declarant’s credibility may be attacked (and then supported) by any evidence that would be admissible as if the declarant had testified as a witness (e.g., evidence of declarant’s prior conviction may be admissible if FRE requirements are satisfied). 

ii. The court may admit evidence of the declarant’s inconsistent statement or conduct, regardless of when it occurred or whether the declarant had an opportunity to explain or deny it.

f. CEC

i. [CEC doesn’t include “prior” in statute, so subsequent statements can be used to impeach]

ii. Procedure same as FRE – statements do not have to be shown to witness (but have to be shown to opposing counsel if requested), and extrinsic evidence is OK if witness has an opportunity to explain or deny statement

iii. Prior inconsistent statements are exception to hearsay rule, and may be used for impeachment and to prove the truth of the matter asserted

3. Prior Consistent Statements

a. FRE 801d1b

i. Prior consistent statements are not hearsay if offered to rebut an express or implied charge of recent fabrication, or improper influence or motive 

a) Statement must be made before the alleged improper motive, improper influence, or fabrication arose (Tome)

b) If admitted under FRE 801d1b, prior consistent statements can be used to rehabilitate the witness, and to prove truth of the matter asserted (i.e. may be used as substantive evidence). 

b. CEC 791

i. Prior consistent statements are admissible if:

a) Offered in response to a charge, express or implied, of recent fabrication, or that the witness has been influenced by bias or improper motive, and

b) the statement was made before the bias or  influence allegedly arose [adoption of Tome timing limitation]

ii. Once admitted, a prior consistent statement can be used to prove the matter asserted, as well as for rehabilitation 

iii. Additional chance for admission under CEC – prior consistent statement can be offered after evidence has been introduced of a prior inconsistent statement by a witness, if the consistent statement was made before the inconsistent statement.

