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	Relevance Exception
	Federal Rule
	CA Rule



	Character Evidence
	§ 404(a) Evidence of a person’s character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion except:

1. When character is “in issue” - essential element of a charge, claim or defense.  COA’s where character is “in issue”:  defamation, negligent entrustment, child custody.
When character is in issue, can use all 3 types of character evidence:
· SPECIFIC ACT EVIDENCE: party committed violent acts in the past.

· REPUTATION – sufficiently familiar.

· OPINION – need authority.

2. Circumstantial character evidence in criminal case introduced by ( or by prosecution to rebut. Never admissible in a civil case. FRE 404(a).  CEC 1100-1103

(’s Character 

· Prosecution can’t introduce circum. character evidence as part of its case in chief.

· Under FRE & CEC, ( can only introduce reputation and opinion evidence of a pertinent trait. (Extrinsic or intrinsic). Specific acts are not admissible. Prosecution can rebut same trait.

	
	Victim’s Character

· In a criminal case, under FRE, ( can only introduce reputation and opinion evidence of a pertinent trait of the victims’ character.  Specific acts are not admissible. Prosecution can rebut with evidence of the same trait.

· FRE 404 (a)(2).  Prosecution can introduce evidence of the victim’s character for peacefulness in a homicide case to rebut evidence that the victim was the aggressor.
	Victim’s Character
· CEC § 1103 (a) – Criminal Cases.  ( can introduce specific act, reputation or opinion evidence of victim’s character to prove conduct of the victim in conformity.  Prosecution rebut the (’s evidence with all three types of evidence of the victim’s character.
· CEC § 1103 (b) – Criminal Cases.  Prosecution can admit specific act, reputation or opinion evidence of (’s character/trait for violence after ( admits evidence of the victim’s character/trait for violence. 

	
	Under FRE & CEC, if character evidence is admissible, it is an exception to hearsay.
Under FRE & CEC, on cross-examination, prosecution can impeach (’s witness whether he “knew of,” or “heard of,” specific instances of misconduct to show that the witness doesn’t have sufficient knowledge about the (’s reputation or was dishonest (gave false opinion). Prosecution must have good faith belief that the event occurred.  Limiting instruction tells jury that they are not to take info about the past acts that he actually did it, just goes to impeach the (’s character witness.

	Other Acts (see Mc Cormick @ 402)

· Evidence of prior bad acts is not character evidence.

· Can be introduced by either party at any time.

· Concept: can use evidence of conduct to show things other than character (i.e. if the evidence is being used to show intent, identity, motive or opportunity); looks like character evidence, it is not.
Distinctions between Other Acts and Circumstantial Character Evidence:

1. Other Acts evidence can be introduced in civil litigation

2. In a criminal prosecution, the prosecution can introduce Other Acts evidence as part of their case in chief.

3. Most of the time, Other Acts evidence is specific act evidence.
	FRE § 404(b) & CEC § 1101: Evidence of other crimes, civil wrongs, or acts is not admissible to prove the character of a person in order to show that he acted in conformity therewith (i.e. propensity, pattern of conduct.).  It may, however, be admissible for other purposes, such as proof of motive, opportunity (access/presence), intent (premeditation), preparation, plan, knowledge, identity (MO/signature, same transaction), or absence of mistake or accident.  Using evidence to show “pattern of conduct” is inadmissible character evidence.
· Just because evidence fits one of the allowable categories it is not necessarily admissible.  Must also be relevant.  i.e. If  “identity” is not at issue in the case (b/c ( admitted), can’t get evidence in under the this exception.  See: Huddleston
· Serious unfair prejudice concern: Judge must indicate on the record that he has weighed the danger of unfair prejudice, and has made a determination that the evidence should be admitted and is not unfairly prejudicial. (Probative value—look at totality of the evidence: similarity, time interval between the past act and current case).

· Burden is on the proponent to show that there is a non-character evidence reason to admit the evidence (i.e. non-propensity reason).  On exam, if there is not enough connection, then evidence is admissible.

· FRE: In a criminal case, upon request by the accused, the prosecution shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice for good cause, of the general nature of any such evidence it intends to introduce.

Standard for admissibility of Other Acts. 

· CA: preponderance of the evidence. Like FED, even if a person is acquitted, state is not barred from using the evidence because the standard of proof for conviction (beyond a reasonable doubt) is higher than the standard of proof for admitting evidence.
· FED is lower than CA: judge merely find that the jury could reasonably find that the other act occurred.
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	Habit (personal or business routine practice)

Habit is a regular reaction to a specific set of circumstances.  In contrast, character describes one’s disposition in respect to general traits.
	FRE 406 & CEC 1105:

· Admissible to prove conduct on a specified occasion in conformity with the habit or custom. Can use absence of conduct.

· Habit is admissible, regardless of corroboration or eyewitness.

· Routine practice of an organization is admissible (as well as absence).

Generally, need to have someone testify that he has observed the person over a long period of time, and that the person has demonstrated a particular repeated response.

	Similar Happenings

Generally, a previous similar occurrence proves little or nothing about the one in issue.  Usually, unfair prejudice outweighs the probative value.


	· Foundation: Proponent must show sufficient similarity of conditions being offered and the subject of the dispute
· In a criminal case prosecution shall provide reasonable notice 
· Evidence admissible subject to balancing test
· Timing: The events can happen before or after the incident in question, unless notice is an issue.  
3 uses (1) danger condition, (2) that ( had knowledge OR (3) the dangerous condition caused the present injury.

Absent of similar occurrence: (1) lack of dangerous condition; (2) no notice.

	Statistical Evidence
	Statistical evidence does provide some “tendency to prove” (i.e. is relevant) but is not admissible unless:

1. Foundation: Evidence in the record for each statistical element to be introduced; AND,

2. The method for calculating the statistics is: A. Accepted in scientific community and B. Applicable to facts in the case (Need an expert); AND,

3. Cannot use the evidence to replace the jury’s job of resolving facts under dispute; if so, unfairly prejudicial. The judge must evaluate the probative value by considering the other evidence in the record.  Once probative value is established, do the balancing test for prejudicial effect.

	Subsequent Precautions/Repairs

Subsequent precautions are generally inadmissible to prove negligence, fault, or FED: defect in a product (strict liability).

Policy: don’t want to discourage person from taking steps to rectify a potential problem out of fear that it will be used to show that they were previously negligent.
	§ 407

When, after an injury or harm allegedly caused by an event, measures are taken that, if previously taken would have made the injury or harm less likely to occur, evidence of subsequent measures is:

Inadmissible to prove:

· Negligence
· Culpable conduct
· Strict liability

· A defect in the product 
· A defect in the design 
· A defect in the warning 
Admissible to prove:
· Impeachment

· Ownership (i.e. if someone cuts a tree on city sidewalk after a passerby falls tends to prove ownership of the tree ( inadmissible where ownership is in dispute).
· Control (insurance ( a stranger would not make repairs)
· Feasibility of precautionary measures when ( contends that the measure was categorically not physically, economically or technologically possible:
· Witness does not dispute feasibility when testifies that there were different options, and the “best option” was chosen.
· If witness testifies about a “safest possible design” or that other action was “unsafe” and then after an accident, ( makes a change, evidence is admissible to dispute feasibility. This testimony would also open the door to impeachment.
Balancing: admissible unless unfair prejudice substantially outweighs probative value.
	§ 1151

Inadmissible to prove
· Negligence
· Culpable conduct
· ??Feasibility
Admissible to prove
· Impeachment
· Strict liability (product defect)


	Offers in Compromise/Settlements

Policy: If someone is willing to pay the other party money, the inference is that the person is liable.  If this inference were allowed, nobody would ever offer to settle.  However, we want to encourage settlement talks to avoid litigation.

Arguments that settlements are not relevant because there are other reasons other than culpability for a ( to settle (i.e. avoid the hassle of a trial) really go to the probative value of the evidence, not its relevance.  ( settlements are always relevant to the issue of culpability but barred from admission for policy reasons.
	FRE § 408, 409

Only excludes offers and settlements related to disputed claims (validity or amount). The statement "Assuming, for the purposes of these negotiations, that I was negligent ... " is inadmissible; but the statement "All right, I was negligent! Let's talk about damages ... " may be admissible.
· Conduct or statements made in the context of settlement offers or negotiations are not admissible, including statements made by a party’s attorney or agent.  Also not admissible for purposes of impeachment.
· FRE: Except when offered in a criminal case and the negotiations related to a claim by a public office or agency in the exercise of regulatory, investigative, or enforcement authority.

· FRE: This rule does not require exclusion if the evidence is offered to prove a witness's bias or prejudice; negating a contention of undue delay; and proving an effort to obstruct a criminal investigation or prosecution.

· FRE: Evidence of offer or promise to pay medical expenses for an injury is inadmissible to prove liability for the injury.  However, statements made during the offer to pay medical bills are admissible (i.e. if the person says, “I am willing to pay for your treatment because I couldn’t see your car before I hit it.”)
· CEC § 1152 -- No exceptions for statements made during an offer to pay medical bills.
EXAM: to uses this exception, we will need clear evidence that a negotiation has begun.


	PERSONAL KNOWLEDGE REQUIRED

	Presence Sense Impression
	§ 803(1)

1. Statement describing or explaining an event or condition – including 3rd parties
2. Made while perceiving the event or condition or immediately thereafter

3. No requirement that declarant be unavailable

4. Bootstrapping OK to prove truth of matter asserted
	NO PSI exception to prove truth of matter asserted 

§ 1241

1) Statement admissible if offered to explain, qualify, or make understandable conduct of the delcarant
2) Made while delcarant was engaged in such conduct. Not admissible to describe conduct of  third-party.

	Excited Utterance / Spontaneous Statement

No time to reflect; not in response to a question.

Unlike presence sense, length of time important but not determinative.
	§ 803(2)

1. A statement relating to a startling event or condition 

2. Made spontaneously while under stress of excitement caused by event or condition 

3. No requirement that declarant be unavailable

4. Bootstrapping allowed - statement can be used to prove truth of the matter
	§§ 1240

NO bootstrapping - need independent proof that event occurred. Michling


	Present Recollection  Refreshed (non evidence)
Unlike past recollection recorded, a record can be used to refresh the memory of the witness regardless of whether it was made by another and regardless whether the witness adopted. 
	NOT HEARSAY
§ 612

1. “Writing” can be used to refresh memory for the purpose of testifying, either while testifying (in front of jury), or before.  Witness just read to herself; not to jury.
2. The opponent can see copy, and can cross and introduce into evidence.
3. FED only: Court can examine “writing” in camera and excise portions of it not related to the subject matter.
4. FED Penalty: If the writing is not produced in a civil case the court shall make “any order justice requires.” If not produced in criminal case, court can strike testimony or, where the interests of justice require, issue a mistrial.
	NOT HEARSAY

§ 771

1. “Writing” defined as any form of communication or representation).

2. Penalty: if writing not produced, court will strike testimony unless 1) party doesn’t have item under their control and 2) can’t procure through reasonable efforts.

	Past Recollection Recorded

If a witness truly cannot recall something, but there is an accurate record that either the declarant made herself or the declarant adopted, then the exception makes the recording admissible.

	§ 803(5)

1. Insufficient memory to testify accurately

2. Witness made the record or ADOPTED the record (written by another) at the time it was fresh and correct. (Police officer hypo).

3. Person whose recollection was recorded must testify: at the time it was made, was accurate and fresh.
4. Proponent may only read the statement to the jury/into the record.  Only opponent may introduce as evidence
	§ 1237

1. Record made by the witness or another person (no adoption) at the witness’ direction for the purpose of recording the witness’ statement at the time it was fresh and accurate.

2. Person whose recollection was recorded must testify that the recorded statement was true.

3. Proponent may only read the statement to the jury/into the record.  Only opponent may introduce as evidence



	Judgment of Previous FELONY Conviction
	§ 803(22)

1. Felony judgment (trial or guilty plea ok; NOT “no contest plea”) of a felony. (Appending appeal does not affect admissibility).
2. To prove any fact essential to the judgment. 
3. In any subsequent civil suit.

4. In criminal prosecutions, government can only use for purposes of impeachment if offered against persons other than the accused.
5. No requirement that declarant is unavailable
	§ 1300

A final judgment of a felony can only be used in a subsequent civil action; can’t be used in criminal cases
CA – “no contest pleas” can be admitted as a final judgment.

	Prior Identification
	§ 801(d)(1)(C)

NOT HEARSAY
1. Declarant must testify at trial that he remembers making the ID (Owens)

2. Declarant must be subject to cross examination (loose interpretation; declarant can have no memory)

More lenient that CEC:

· No requirement that declarant say ID was true

· No requirement that made when memory fresh; goes to weight

· Implies that personal knowledge required, but Owens raises questions 
	§ 1238

EXCEPTION TO HEARSAY

1. ID made at when crime was fresh in witness’ memory (a day later).  

2. Witness must testify that ID was a true reflection of his opinion at the time

	Admission

Admission by Silence:

1. Circumstances under which a reasonable person would have refuted the accusation if the accusation was untrue (judge decides)
2. The statement was made in the presence of/understood by the party

3. The subject matter is in the party’s knowledge

4. There is no physical, emotional or legal impediment to the person’s ability to respond 
	NOT HEARSAY

§ 801(d)(2)(B)

1. Any statement of declarant offered against the declarant in an action to which he is a party
a. party's own statement in either an individual or a representative capacity (Rx case); OR

b. a statement of which the party has manifested (ex. certif. of health from doc attached to an application) an adoption ( “X happened” NOT “I heard X happened”) or belief in its truth (smile and a nod), OR 

c. a statement by a person authorized by the party to make a statement concerning the subject, OR

d. a statement by the party's agent or servant concerning a matter within the scope of the agency or employment. (Doesn’t have to be made while at work, but must be something that is within the scope of employment) OR

e. Admission by silence.

2. No requirement that declarant be unavailable
3. Any statement made by a coconspirator during the course and in furtherance of a conspiracy.
· Even statements to non-conspirators, are admissible as evidence against all conspirators as their admissions.  OJ Simpson
4. Bootstrapping allowed: the judge may consider the statement itself as some evidence of declarant’s authority, employment relationship, existence of conspiracy, but need more evidence Court discretion to admit first & get evidence later.
	EXCEPTION TO HEARSAY

§ 1220 

§ 1221

Adoption manifested by “words or conduct” or his belief in the truth.

§ 1222

Employer’s vicarious liability: declarant must be explicitly or implicitly authorized (need evidence, no bootstrapping) to make a statement concerning the subject matter 
§ 1223

All statements made before or after the ( joined the conspiracy are admissible against the ( even if the ( was not a party to the statement or aware of it.

Need independent evidence of authority and existence of the conspiracy (NO bootstrapping).

CA & FED:

How to determine what is “in furtherance of a conspiracy”

· Statements that try to protect the conspiracy from detection

· Statements keeping conspirators advised of the progression of the conspiracy

· Statements to conceal the criminal objectives of the conspiracy
· OJ’s friend recruiting others to participate in the fraud.  All those statements are admissible even though the people they are directed at did not join the activity.



	Direct Evidence of State of Mind

Zippo: surveys admissible to prove state of mind if methodology is legitimate and foundational testimony provided. Surveys are really collections of statements about the declarants’ beliefs. 

 
	§ 803(3) – Eustace Diamonds hypos

1. State of mind is at issue in suit (i.e. wife alienated from husband)

2. Statements of declarant’s then present state of mind, emotion, or physical condition/sensation to prove state of mind, emotion or physical condition/sensation. Ex: intent, plan, motive, design, mental feeling, pain, and bodily health, belief (“my drink is poisoned”)

3. No requirement that declarant is unavailable
4. Can’t use memory or belief to prove the fact remembered or believed. 
5. Statements made to medical personnel for the purpose of medical diagnosis describing medical history, or past & present symptoms, pain, or sensations, or general character of the cause or external source thereof are admissible.  (Ok: “I was injured when the care rear-ended me.” Not: “Buzzy burned me.”).
Hillmon adopted – state of mind evidence (including a statement of intent or plan) is admissible to explain or prove the conduct or acts of the declarant

Shepherd adopted – limits Hillmon. State of Mind evidence cannot be used to prove the fact believed; cannot be used to prove anything in the past ense. “I believe that’s the man I saw running out of the bank.”
Pheaster NOT accepted – statements of future intent cannot prove actions of 3rd parties. 
	§ 1250

§ 1251

Statements of declarant’s past state of mind (“I found you distasteful last week”), emotion, or physical sensation (including intent, plan, motive, design, mental feeling, pain, or bodily health)

1. Declarant is unavailable
2. State of mind is at issue

3. Statement can be made to anyon
E.g. In Adkins, the husband wants to testify that his wife told him in March that she fell in love with Brett in January. If the wife is unavailable that testimony would be admissible as tending to prove she was alienated from her husband.

§ 1252

Inadmissible if declaration made under circumstances indicating lack of trustworthiness (unique to CA) ( i.e. talking to a cop after a murder.
Hillmon adopted

Shepherd adopted
Pheaster adopted - allows admission of hearsay statements to prove intentions and actions of a declarant, and the intentions and actions of third parties.  To be admissible, the statement must include the declarant’s intent, not just the intent of a third party.


	Business and Public Records (2nd largest exception to hearsay)
Foundational Requirement
Most companies have a custodian of records who can lay foundation, but it can be anyone qualified

· Writing must be made in the regular/ordinary course of business

· Writing must be made at or near the time of the event

· Identify the document

· Testify to Mode of operation; how records are kept

· Testify Sources of information and time – indicate trustworthiness

· Absence can be proved to show that it never happened – not really hearsay 

· Absence from the record is admissible too 

Deposition??
Reporter’s notes are not admissible under the business exception – not the same indicia of reliability as business records


	§ 803(6)-(7) –civil or criminal (except public records in criminal cases)
1. Memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions (prognosis), or diagnoses
2. For a business, institution, association, profession, occupation, and calling of every kind (non-profit).  No Police Reports.
3. Writing must be made the regular or ordinary course of business

4. Writing must be made at or near the time of the at commission event

5. ID of the document established by a custodian of records or other qualified witness 

6. Unless sources of info or circumstances indicate a lack of trustworthiness
a. Not primarily in anticipation of litigation (Palmer).  Police reports?
b. If for mixed purposes, it may be admitted if reliable. (Baker)
c. Preparer liable? Not admissible
Absence from record admissible to prove nonoccurrence or nonexistence if:

1. Regular course of business to make such record

2. Unless sources of info or circumstances indicate a lack of trustworthiness
Note re Medical Records: 

1. Patient’s explanation of event and circumstances for no medical purpose is NOT admissible  

2. Statements of fault/causation are NOT admissible
	§ 1271

1. No opinions/prognosis; “diagnosis” ok.  2. The custodian or other qualified person testifies to ID and mode of its preparation.

3. Method & time of preparation were such as to indicate trustworthiness (foundational).

§ 1272 – Absence

Method & time of preparation were such as to indicate trustworthiness (foundational).

Watch for multiple levels of hearsay.

Note re Medical Records: 

CA courts have generally allow statements of causation if those statements are part of a larger discussion about the patient’s medical facts and health.  
Fed Business/Public Records exception to hearsay – custodian of records establishes trustworthiness; other side can question trustworthiness.  

CEC – If custodian testifies to the necessary elements, trustworthiness established. 

	Public / Official Records

Similar to the business records exception, but is more lenient because there are some records (such as government records) that the court feels are more trustworthy and deserving of a broader exception. Official records do not require a custodian, only a certification and a signature that the records are official.
Like business records, the person who made the record does not have to go to court regardless of whether or not they are available.


	§ 803(8)

1. Public records, reports, statements re: activities of an office or agency OR matters observed pursuant to duty imposed by law

2. Excluding in criminal cases matters observed by police officers and law enforcement officials (incl. parking tickets, police reports not admissible). Exception: If the matter in the records contains a routine, nonadversarial matter (administrative) than can be admitted in a criminal case.  Does not apply if evidence is offered by, rather than against, the (.
3. Admissible in Civil actions and criminal proceedings against the government.

4. Factual findings resulting from an investigation made pursuant to authority granted in law are admissible even if the conclusion (i.e. a fire marshall’s report concluding that a fire was caused by negligence or arson) is based upon statements of people not associated with the government (and have no duty to report).  Statements themselves are inadmissible hearsay.
5. Unless the sources of information or other circumstances indicate a lack of trustworthiness: e.g. report probably not admissible if solely based on neighbors’ accounts of fire.

NOTE: usually, if one hearsay exception fails a party can try to get the evidence in under another exception. However, under the federal rules for a police report offered in a criminal case (or a report offered by an official lacks trustworthiness), the gov’t cannot get the records admitted under another exception because allowing the evidence in would be contrary to the legislative intent.
	§ 1280

1. Made by and within the scope of duty of a public employee

2. Near the time of the act, condition, or event.

3. Admissible in all civil and criminal proceedings.  Parking ticket would be admissible.  Palmer does not apply because reliable concerns are small.
4. NOTE: CA’s official records exception does not bar official reports being used against a ( in a criminal case, but still have to consider trustworthiness.  In Oates, there were q’s about the trustworthiness of the records; for example, the report was not signed.

5. Sources of information, method, time of preparation indicate trustworthiness (foundational).
6. No conclusions based on inadmissible hearsay.  Firecaptain’s report would not be admissible unless proponent can prove the conclusions were based solely on captain’s observations

	Unavailable
	§ 804

· Exempted by ruling of the court on the ground of privilege 
· Court is unable to compel attendance
· Testifies to a lack of memory of the declarant's statement

· death or then existing physical or mental illness or infirmity;

· Proponent of a statement has been unable to procure the declarant's attendance by reasonable means.

· A declarant is not unavailable as a witness if absence etc. is due to the wrongdoing of the proponent 
	§ 240

· Exempted or precluded on the ground of privilege

· Disqualified from testifying

· Death, physical illness, mental illness

· Court is unable to compel attendance
· Proponent has used reasonable diligence (preponderance of the evidence standard) but hasn’t been able to local or compel attendance and declarant’s unavailability was brought about by the proponent

	Dying Declaration
	§ 804(b)(2)
1. Any civil case 

· Dec believed going to die AND unavailable ( need not be dead

2. Criminal ( homicide only 

· Dec must be dead & believed in impending death

3. Statement relates to cause or circumstances of impending death
	§ 1242

Must believe he was going to die AND actually die.


	Former Testimony

Hearings include:

· Another action or a former hearing of the same action

· A proceeding under the supervision of an agency to determine such a controversy

· A deposition taken in compliance with law in another action

· An arbitration proceeding if the evidence is a verbatim transcript
	§ 804(b)(1)

1. Declarant unavailable – need reasonable effort
2. Admissible against:

a. In criminal case: a party in the previous trial 

b. In civil case: a successor in interest
3. Identity of issues: (1) former parties had opportunity to cross-examine and (2) similar motive to cross-examine at previous hearing.

I.e. can’t use former testimony if it was to a grand jury, or affdavit.
	§ 1290, 1291, 1292

1. Admissible against:

a. In criminal case: a party in previous trial

b. In civil case:  can be against declarant who was NOT a party

2. Identity of issues.



	Declaration Against Interest
	§ 804 (b)(3)

1. Declarant unavailable (unlike an admission). 
2. Can be party or nonparty.
3. Declarant must understand the statement is against interest at the time it is made 
a. Pecuniary interest 

b. Proprietary interest

c. Subject to civil liability

d. Subject to criminal liability
e. Render invalid a claim by the declarant against another.
f. CA only: create a risk of making declarant an object of hatred, ridicule, or social disgrace.

4. That a reasonable person would not have made unless he believed it to be true

5. FED only: Where the statement tends to expose the declarant to criminal liability and to exonerate the (, is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement. Under CA this is not required: reliability is a part of the theory of why declarations are admissible but it is not a second element as it is under this narrow federal rule. 

	Family History
	§804(b)(4) – a statement concerning the declarant’s own birth, adoption, marriage, divorce, legitimacy is admissible if the declarant is unavailable even though declarant had no means of acquiring personal knowledge; OR statement about theses matters or the death of another person if the declarant is related by blood, adoption or marriage and likelt have accurate information.

§803 – Admissible even if declarant is a available:

(9) – birth, death, marriage records 

(11) records of religious organizations

(12) statements of fact contained in certificate that the maker performed a marriage or other ceremony

(13) statements of fact concerning genealogy or family histories; tombstones.
	§ 1310 – if declarant is unavailable: declarants own statements regarding divorce, parentage, family history.  Even if lack of trustworthiness.

Unavailability not required:

§ 1311 & 1312 – family records

§ 1313 – Reputation of family in family history

§ 1314 – Reputation in community. 

§ 1315—Church records re: family history

§ 1316--Birth and marriage certificate

§ 1281 -- public records of birth, death, marriage



	Bias
	· Can always impeach W for bias, and use extrinsic

· CEC/FRE similar, but only CA has actual rule

· Bias shown w/ relatives, significant others, common membership in org, dislike of other party, cutting deals, paid for testimony

Where membership in org tends to show bias, proof of membership itself sufficient to show bias – don’t have to show W subscribes to tenets of org, etc

	Residual
	§ 807 (residual exception)

Applies to hearsay not contemplated by other rules:

1. Must have nearly equivalent circumstantial guarantees of trustworthiness
2. Must more probative on the issue than any other evidence the proponent can procure through reasonable efforts
3. The interests of justice and general purposes of the Rules will be served by admission of the evidence

4. Requires advance notice by proponent to be admissible.

Grand jury testimony is inadmissible against (’s in criminal prosecutions under the residual exception.


Exam: residual exception does not apply where it would undermine a traditional exception. Turbyfill type circumstances ok: evidence would have been admissible as a past recollection recorded if the declarant were alive.
	

	Confrontation Clause
	Crawford. In all criminal prosecutions, once you decide evidence is admissible against a defendant under one of the hearsay exceptions, you must determine whether that evidence is barred because of the Confrontation Clause.

RULE: Testimonial statements are inadmissible against the accused unless (1) the declarant is unavailable; and (2) the ( had a previous opportunity to cross-examine the declarant. 
Testimonial statements include:

· Ex parte testimony, affidavits, custodial examinations, prior testimony where the ( was unable to cross examine (grand jury), statements a declarant would reasonably believe would be used “prosecutorily”

· Statements taken by police officers during an interrogation; in general statements taken by government officers in production of evidence are also “testimomial”

· Cromer.  Statements of an informant are testimonial.  However, the Confrontation Clause does not apply when an informant’s out of court statement is not used to prove the truth of the matter asserted (i.e. instead to show why the officers were investigating the informant).  Because the statements are not hearsay, Confrontation Clause concerns are not present.

Conversations with police in the context of an emergency are not testimonial, because the primary purpose is to defuse or resolve the emergency, not to collect evidence for prosecution.  Key: when response to an emergency begins and the investigation begins.

	Privilege
	· With privilege, the person speaking holds the privilege (except in priest-penitent, where both do).
· Fed court can create new privilege 

· In fed cases, CL applies
· In diversity cases, state law applies
· Privileges protect the communications, not the underlying facts.  Upjohn. Communications between executives and counsel are privileged.  But, the FBI can subpoena the executives and ask them directly about the illegal activity.
· Court may not compel disclosure to prove that it was privileged

· Unlike hearsay evidence that is discoverable but not admissible, privileged information is not discoverable.
Woodruff.  ( didn’t show up for his court date.  The government wanted to ask his attorney whether the attorney had informed ( of the time and place of the hearing.  The attorney said this communication was protected by attorney-client privilege and refused to answer.  The court said that attorney-client privilege didn’t apply.  The attorney was not acting as an attorney when he gave the client the court date information.  At that time, he was simply a messenger for the court.  Point: when looking at whether a communication is privileged, need to look at the policy of encouraging communication.  Here, that policy is not effected by determining this is not a privileged communication.

Upjohn: employees of corporation fall under privilege if information treated as confidential and indication that info being gathered in prep for litigation. Where the communication is mixed purpose, court will look for an indication of purpose of the memo (legend on the memo restricting access).

Superior Court: communication by third parties at request of attorney privileged. 

Clark: if take reasonable steps to protect info, and it gets out, still privileged. 
	· No privileges other than those created by statute.
· Applies to all types of proceedings

· Any action, hearing, investigation inquest, inquiry by court, administrative agency, leg body, hearing officer, etc

· If waived ( gone for good

· Only holder can waive

· Waive by: disclosing significant portion, not objecting, filing lit (personal injury action waives right to privacy of medical records; legal malpractice waives atty-client).

· Burden on party seeking disclosure to show not privileged

· Judge may not rely on or order disclosure of privileged communication

Crime-fraud exception: client communications are not protected where client consults with attorney for the purpose of committing a crime or a fraud OR uses the lawyers service to commit a crime or a fraud.  (If client asks whether something is insider trading, the attorney says yes, and the client buys it anyway, that is protected.  If client says he wants to buy something and needs to know ways around insider trading, that is NOT protected).

Zoland.  Government claims materials are not protected by atty-client privilege because violated crime-fraud exception. Court may not force the disclosure of material claimed to be privilege for the purpose of determining if it is privileged (FRE § 104 (a)). Court says that Court can’t examine the evidence on a mere claim of a violation of crime-fraud, even in camera, because that would violate the policy reasons.  So: (1) proponent claiming that evidence violates crime-fraud has the burden of showing some evidence, (2) even if proponent meets the burden, court can still refuse to review the material in camera. 


	Leading Questions
	CEC 765, 776 and FRE 611(c): same basic rules, federal judges have more discretion

Generally, you can’t put words in a witness’ mouth. Exceptions (Must get the court’s permission to use leading questions): 

· Hostile witnesses or adverse party (need to qualify person as adverse with judge)

· Young children (CA under 14) or those with cognitive impaiment

· When witness refuses to testify

· Non-controversial issues (“You are 26 years old, correct?)

	Scope of Cross Examination
	Two types of cross exam:

1. Questioning witness about her testimony

· Cross is limited to the scope of the direct
· CEC 773 and FRE 611(b)

2. Questioning witness for impeachment purposes (any questions raising the witness’ credibility to determine whether the jury should believe the person; memory, perception (wearing glasses?), truthfulness, bias (relationships between witness and party?).
· Scope of cross-exam is broader, not limited to what was discussed on direct

	Impeachment

Impeachment (493) = derogate credibility.  Witnesses perception was wrong, he was lying, actions inconsistent with testimony, prior inconsistent statement, poor reputation for veracity


	CEC 785 and FRE 607

A witness’ credibility may be attacked by any party, including the party calling him
· The underlying policy idea is that this rule should be used when a party calling a witness is surprised by the testimony of the witness; this rule allows party to recover from that surprise by impeaching the witness.

· However, the prosecutor may not call a witness for the primary purpose of impeachment where the evidence is otherwise inadmissible.  Factors: 1) high certainty that witness will testify in a certain way; 2) evidence is otherwise inadmissible; 3) witness is put on for the primary purpose of impeaching him.

· If there is an uncertainty as to whether a witness will provide useful information, a prosecutor can invoke the rule and impeach the witness.

	Impeachment by Contradiction on
Collateral Issues 

Collateral matter rule does not apply to any issues raised on direct.
	Collateral Matter Rule (FED): party can question a witness on cross regarding collateral matters, but is limited by the responses the witness gives (intrinsic evidence) and cannot introduce extrinsic evidence. Collateral matter = an issue is collateral if it is relevant only for the purpose of establishing the contradiction.  An issue is not collateral if it is independently relevant.

· Policy: reduce time spent on collateral issues.

· Can discuss collateral evidence based on intrinsic evidence – i.e. ask the witness. Copelin.  But the prosecutor is “stuck” with the response, ( if prosecutor uses intrinsic evidence, he needs to be sure that either (1) the witness will admit the evidence (because if they don’t change their story can’t bring in extrinsic); (2) the witness will look guilty denying it. 

· Bias, perception (i.e. drunk at the time), memory about matters in issue are never considered collateral because goes to the credibility of the witness.
· Applies to Prior Inconsistent Statements.
	In CA, there is no collateral matter rule – instead the judge will use a balancing test: probative value v. how much time/will it confuse the jury.



	Non testifying declarant
	FRE 806: when a hearsay statement has been admitted at trial (i.e. excited utterance), the credibility of the declarant may be attacked, and if attacked may be supported, by any evidence which would be admissible for those purposes if the declarant had testified as a witness.

· FED/CA: For example: In a civil case, cannot introduce extrinsic evidence of specific instances to impeach witness’ character for truthfulness even if you are trying to impeach an unavailable declarant.
· Can bring in witnesses to testify as to reputation or their opinion about the unavailable declarant’s truthfulness.
Prior inconsistent statement may be introduced to attack the credibility of the declarant without being subject to the requirement that the declarant be afforded an opportunity to explain or deny the statement.

	Impeaching Witness for Untruthfulness with Character Evidence (cross-examination & rehabilitation)

NOTE: This is not using character evidence to prove the case.  This is introducing evidence of the person’s character to discredit them, to show that there is something about the witness’ character which shows the jury they should not believe him.


	FRE 608 and CEC 767, 790

· In attempting to impeach (on cross) or rehabilitate a witness you may only use circumstantial character evidence relevant to truthfulness or untruthfulness (i.e. witness lied before, and he lied again.).

· Can be introduced at anytime witness takes the stand. 

· Can generally only use testimony about reputation or opinion (intrinsic or extrinsic OK)
· 608(b) The trial judge, on discretion (ask in side bar), may allow specific act evidence on cross examination, however no extrinsic evidence is allowed.  

· Specific act evidence of unconvicted bad acts are admissible if probative of the witness’ truthfulness.  Proponent must heave reasonable grounds to believe the witness actually committed the act.

· While cross-examining, prosecutor could attempt to intimidate the witness by referring to a document, hold the document in his hand, or possibly even ask the witness to read it (refresh his memory); but can’t show it to the jury). 

· Rehabilitation: Evidence of witness’ character for truthfulness admissible only if her character for truthfulness has been attacked.  See MC #216.
	CEC 787. Specific act evidence cannot be used in civil cases, even intrinsic evidence (questioning) on cross.  Reputation or opinion ok.

Under the federal rules and CA Civil, if a party wants to question the witness’ memory, for example, it must be raised within the context of the person’s testimony ( i.e. relevant to truthfulness (can’t bring in witnesses to show that the witness has a bad memory in general; has to be bad memory with respect to the specific testimony at issue).

I.E. FRE & CA Civil: Cannot introduce evidence that “witness is a drunk” but can give evidence that witness had 6 beers.

CA: Right to Truth-In-Evidence. In criminal cases, a witness’ credibility may be attacked or supported using character evidence about any relevant topic (i.e. not just truthfulness, but also e.g. poor memory or alcoholism).  Proponent may use any form of character evidence – reputation, opinion and specific act evidence. (intrinsic or extrinsic OK 

Hypo (541): X is prosecuted for sale of heroin to A (police informant).  A testifies that he made the purchase from X in a dimly lit bar. X calls B to testify (extrinsic) that he has been A’s neighbor for 10 years and has attended many social affairs which A also attended, and that A has a reputation in the community for having a bad memory.  


CA – Admissible b/c it is a criminal prosecution. 

FED – Inadmissible. This is general character evidence and is not admissible.  If want to show witness has a bad memory, can only show that in context of the event at issue.

	Impeaching Witness by Prior Convictions

Factors considered in deciding whether to exclude a prior conviction offered to impeach the accused:

1. Impeachment value of the prior crime

2. Point in time of the conviction and the witness’ subsequent history

3. Similarity between the past crime and the charged crime

4. Importance of (’s testimony

5. Centrality of the credibility issue

FRE 404(b): (Other Acts) evidence of other crimes not admissible to prove character of person, unless to prove motive, intent, preparation, etc.


	609(a)(1): Intrinsic or Extrinsic OK

· Can admit evidence to attack truthfulness of a witness convicted of/confessed to a crime punishable by death or imprisonment for of more than 1 year (felony)

· If offered against a witness, FRE 403 balancing required: evidence admissible unless probative value is substantially outweighed by danger of unfair prejudice (burden on ().

· If evidence is offered against a ( in a criminal prosecution (i.e. not a witness in a criminal prosecution), the evidence is admissible if the probative value outweighs the potential for unfair prejudice (burden is on the prosecution).

· The more similar the prior act is to the act charged, the less likely the past act will be admissible b/c higher danger of unfair prejudice.
· No conviction/guilty plea, not admissible.

· Can’t use if the person is pardoned

· Can’t use juvenile adjudication

609(a)(2): Intrinsic or Extrinsic OK

· All convictions/guilty pleas (misdemeanors or felony) involving dishonesty or false statement are admissible.  

· Must involve an element of deceit, untruthfulness or falsification. Examples: perjury, false statement, embezzlement, criminal fraud ( don’t go outside list to argue other crimes committed “dishonestly”

· no balancing ( convictions not excluded even if prejudicial
FRE (609)b – Applies to (a)(1) & (a)(2)

· A conviction more than 10 years old is not admissible unless the probative value of the conviction supported by specific facts and circumstances substantially outweighs its prejudicial effect.
· However, if more than 10 years old not admissible unless the proponent gives notice to the adverse party.
	CA Constitution Article I § 28 (a.k.a. “The Victim’s Bill of Rights”)

· In any criminal proceeding, any prior felony conviction can be used to impeach any witness’ credibility (we will not study rules for civil proceedings).

· Still need to do balancing test.  (DPC requires that to admit a felony conviction it must have some bearing on the witness’s character for truthfulness.):

· Danger of unfair prejudice substantially outweighs probative value of witnesses truthfulness 

· On appeal, standard of review is abuse of discretion.
· Must be a felony of “moral turpitude” (probative of truthfulness).Most felonies involve moral turpitude.  

· Felonies that cannot be used (i.e. does not constitute moral turpitude):

· Conspiracy to commit misdemeanor

· Conspiracy to tattoo a minor

· Simple possession of controlled substance (possession to sell is moral turpitude)

· Convictions where a pardon was issued
· Juvenile for a criminal offense ok.



	Psychiatric Condition
	Rule: evidence of psychiatric condition is admissible to impeach a witness as long as its

· relevant, and

· not unfairly prejudicial, and 

· there is a connection between the condition and the witness’ truthfulness.

The party who wants to impeach has the burden of showing that some specific aspect of the condition relates to credibility of the witness:

· Memory

· Capacity to observe

· Grossly distort witnesses reaction to the event

Psychiatric conditions that do affect credibility (from Lindstrom):

· Psychoses

· Neuroses

· Defects in the structure of the nervous system

· Mental deficiency

· Alcoholism

· Drug addiction

· Psychopathic personality

	Prior Inconsistent Statements 
	FRE 613 and 801(d)(1)(A)

· Does not apply to a prior admission by a party.

· Statement can be oral or written

· Can use extrinsic evidence to impeach non-collateral issues.
· Extrinsic evidence only admissible if witness is given opportunity to explain or deny the inconsistency (can be done later in the trial) OR the “interests of justice require admission.”
· Statement need not be shown to the witness at the time he was testifying; but on request the statement must be disclosed to opposing counsel.

· Not hearsay: If the delcarant (1) testifies at the trial or hearing, (2) is subject to cross-examination, (3) and if the prior statement was made under oath at a trial, hearing, proceeding or deposition then can use the statement to prove the truth of the matter asserted (other side is not entitled to a limiting instruction).
	CEC 768, 769, 770, 1235

· Exception to hearsay: Once the statement is properly admitted, party can use the statement to prove the truth of the matter asserted in addition to impeachment (other side is not entitled to a limiting instruction)

· No requirement that the inconsistent statement be made prior to trial.

	Prior Consistent Statements
	§ 801(d)(1)(B)


· A prior consistent statement is only admissible after a witness’ credibility has been attacked in specific ways: improper influence, recent fabrication, and improper motive (not admissible, under the federal rules, following evidence of a prior inconsistent statement).

· Extrinsic or intrinsic evidence

· Not hearsay: Once admitted, statement is not hearsay: can be used to prove the truth of the matter asserted. (Other side is not entitled to a limiting instruction).
Prior consistent statements are admissible only if made before the bias, motive for fabrication is alleged to have arose.
	§ 791

· Recently fabricated, influenced by improper bias or other improper motive.

· A prior consistent statement may be introduced after evidence of a prior inconsistent statement is used to attack credibility as long as the prior consistent statement was made before the prior inconsistent statement.

· Exception to hearsay: If the prior consistent statement is admissible, it can also be used to prove the truth of the matter asserted.




