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I IN GENERAL

a. Rules of evidence

1. CA evidence code

2. FED rules of evidence

b. Types

1. Testimony

A. Expert witness

2. Tangible evidence

A. Real evidence

i. All physical evidence

B. Demonstrative evidence

i. Material used for explanatory purposes only

ii. Ie charts

C. Writings

i. Must be authenticated

ii. Direct testimony, notice and request for authentication, circumstantial evidence

3. Stipulation

4. Judicial notice

c. American trial system

1. Policy

A. Traditional English question and answer system

B. Inefficient

C. Want accused to be able to confront witnesses against him

2. Examination

A. Direct examination

i. Where the proponent examines own witness

B. Cross-examination

i. Where the adverse party examines the proponents witness

ii. Impeachment

C. Redirect

D. Re-cross

3. Objections

A. Where adverse party seeks to admit inadmissible evidence

i. Must be raised timely 

ii. Or waive ability to appeal the issue

B. Types

C. Sustain

D. Overrule

4. Jury instructions

A. Limiting instructions

i. Required where evidence serves 2 purposes

d. Elements

1. Foundation

2. Personal knowledge

3. Privilege

4. Relevance

A. What proposition is the evidence being offered to prove

B. Is the proposition provable in the case

i. Use common sense and logic

ii. Evidence can actually prove the proposition

C. Does the evidence have some tendency or reason to prove or disprove the proposition

5. Hearsay

A. Is it being offered to prove the matter asserted

B. If it is hearsay

i. Applicable exception

ii. Confrontation clause

a. Criminal only

6. Balancing

A. Probative value substantially outweighs prejudicial effect

B. Judicial considerations
7. Limiting instructions

e. Criminal v. civil
1. Criminal
A. Apply confrontation clause
B. Present recollection refreshed testimony shall be striken from the record or a mistrial declared if the information is not produced to defense counsel
i. FED only
C. Public reports of law enforcement are not admissible
i. FED only
2. Civil
A. Former testimony may be offered against successors in interest
B. Former testimony may be offered against a party with identity of issues
i. CA only
C. Circumstantial character evidence as to reputation and opinion is not admissible
D. Dying declarations may be admissible where declarant did not die
i. FED only
II MAKING THE RECORD
a. In general

1. Preserving the record

A. 2 purposes in a trial

i. Win the case

ii. Preserve the record for appeal

a. Pleading papers

b. Transcripts

c. Tangible Evidence

B. Objections

i. Must be raised timely 

ii. Or waive ability to appeal the issue

2. Foundation

3. Leading questions

4. Objections

5. Offers of proof

6. Motions in limine

b. Foundation

1. In general

A. Proponent must establish authenticity and relevance to introduce testimony and tangible evidence

B. Where the rules of evidence make something otherwise inadmissible admissible, proponent must establish that it meets the requirements of the exception

2. Testimony 

A. Witness is competent to testify

B. Has personal knowledge

3. Tangible evidence

A. Mark and label

i. Court knows what is being discussed

ii. Clear record on appeal

B. Lay the foundation

i. Use of witness to establish authenticity and relevance

C. Introduce to the court

D. Publish to the jury

c. Leading questions

1. In general

A. Questions that suggest their own answers

B. Cannot be asked during direct examination

i. Limited exceptions

C. Can be asked during cross

i. Should only ask leading questions

D. Policy

i. Want the witness to testify, not attorneys

ii. Suggests to the jury that the witness cannot answer 

2. Exceptions

A. May require the court’s permission before proceeding

B. Types

i. Preliminary questions that do not go to the heart of the matter or are not disputed

a. Ie name or address

ii. Children

iii. Mentally impaired or memory impaired

a. Must establish this condition to the court

A. Ie head trauma

iv. Hostile witnesses

a. Must ask the court’s permission to treat a witness as hostile

b. Establish the status with the court

A. Ie enron

v. Others

3. FED 611(c)

A. Should not be used during direct unless necessary

B. Should usually be allowed during cross

C. Should be allowed for hostile witnesses, adverse parties, or adverse witnesses

4. CA 767

A. May not be asked during direct or re-direct

i. Except under special circumstances where justice otherwise requires

ii. May be asked of child under 10 in certain cases or in cases involving certain penal code sections

B. May be asked during cross or re-cross

C. Hostile witness requirements

d. Objections

1. In general

A. Counsel has ethical duty to raise objections as to inadmissible evidence

B. Elements

i. Must be raised in timely fashion

ii. Must clearly state grounds for objection

C. Types

2. Waiver

A. If objectionable evidence is offered and no objection is made by the other side, it will be admitted

i. Jury can use it in whatever way they want

B. Objection is waived and cannot be raised on appeal

i. Cannot be a basis for overturning the decision

3. Judges can object sua sponte

A. Rare

B. Supposed to be neutral

4. FED 103

A. There is no error unless a substantial right of the party is affected

B. An objection to admission of evidence appears on the record

C. Proponent must make an offer of proof when evidence is excluded

D. Jury cannot hear inadmissible evidence

E. Sometimes there is plain error

5. CA 353

A. Erroneous admission of evidence

B. Must object or forfeit right to appeal on the issue

i. No plain error

C. Must clearly state the grounds for the objection

6. CA 354

A. Erroneous exclusion of evidence

e. Offers of proof

1. In general

A. Where evidence is ruled inadmissible, an explanation by the proponent to preserve the record for appeal

i. Ie an explanation as to what the evidence would have established

ii. Must be made outside of the presence of the jury

B. On the record with the court reporter

i. Preserves the record for appeal where the trial judge sustains an evidentiary objection by opposing counsel

2. Procedure

A. Tell the judge what the evidence would be

i. Testimony or tangible evidence

B. What issues the evidence would be relevant to prove

C. Statement as to what the testimony would say

f. Motions in limine

1. In general

A. A pre-trial motion to determine the admissibility of evidence

B. Can be used to admit or prohibit introduction of evidence

i. Allow or avoid admission of controversial evidence

a. Ie prejudicial, irrelevant, inadmissible, etc.
C. Valuable tool as the record is upfront and intact

i. Attorney can proceed with knowledge that the issue is resolved

2. Generally asks the court to prohibit the reference to or offering of evidence on matters so highly prejudicial that limiting instructions cannot prevent misuse or a predispositional effect on the jury

3. If granted to prohibit introduction of evidence, an adverse party will be prohibited from mentioning anything regarding the evidence

A. Will not appear to be hiding anything from the jury

g. Limiting instructions

1. Elements

A. Upon request of counsel

B. When evidence has an admissible and inadmissible purpose

2. Common situations

A. Hearsay

B. Character evidence of prior bad acts

C. Impeachment with felony conviction

3. FED 105

4. CA 355

III RELEVANCE
a. In general

1. Evidence must be relevant to be admissible

A. Some tendency in reason to prove or disprove a proposition that is properly part of the case

i. Probative value

a. Refers to evidence which actually has the effect of proving facts sought

b. Evidence has probative value if it tends to prove an issue
ii. Inference

a. Conduct that suggests a conclusion

b. Refers to evidence that has low probative value

c. Mere inference is sufficient to be relevant

iii. Circumstantial evidence

a. Where evidence may not constitute a fact in issue but may be relevant to the existence of such a fact

b. Ie a footprint that matches the defendants shoe

iv. Tangible evidence is relevant when it makes the truth of an issue at trial more or less probable

B. Must be based on personal knowledge

i. Limited exceptions

C. Balancing

i. All relevant evidence must be balanced to be admissible

ii. Unfair prejudice

a. Evidence is inadmissible if it has an unfair prejudicial effect

b. Probative value v. prejudicial effect

iii. Judicial considerations

2. Elements

A. What proposition is the evidence being offered to prove

B. Is the proposition provable in the case

i. Use common sense and logic

ii. Evidence can actually prove the proposition

C. Does the evidence at issue have some tendency in reason to prove or disprove the proposition

i. Evidence helps the proposition

3. Other issues of relevance

A. Probabilistic evidence

B. Character

C. Habit

D. Similar happenings

E. Subsequent precautions

F. Offers of compromise

b. Relevance and inference

1. In general

A. Admissible evidence must have some tendency in reason to prove or disprove a proposition that is properly part of the case

B. Relevant evidence is not always admissible

i. Facts are not in dispute

a. Ie stipulation

ii. Unfairly prejudicial

iii. Inadmissible hearsay

iv. The law may make a proposition irrelevant
C. In determining admissibility, courts can incorrectly declare evidence irrelevant

i. Object to preserve the issue on appeal

2. Any tendency in reason

A. Evidence does not have to be the best evidence

i. Can have low probative value and still be relevant 

a. It is the fact finder’s job to weigh probative value

ii. An entire case can be based on inferences or circumstantial evidence

B. Value of evidence increases when summed with other evidence

C. Evidence with higher probative value is more likely to be admissible

i. More likely to prevail in balancing

D. Judge may admit evidence conditionally

3. FED 401

A. Relevant evidence means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence

4. FED 402

A. All relevant evidence is admissible, except as otherwise provided by the constitution, by congress, by these rules, or by the supreme court

B. Evidence which is not relevant is not admissible

5. CA 210

A. Relevant evidence means evidence, including evidence relevant to the credibility of a witness or hearsay defendant, having any tendency in reason to prove or disprove any disputed fact that is of consequence to the determination of the action

6. CA 350

A. Only relevant evidence is admissible

7. CA 351

A. Except as is otherwise provided by statute, all relevant evidence is admissible

8. Knapp v. State
c. Personal knowledge

1. In general

A. Witness must have personal knowledge as to what they are testifying to

B. Must be established before the witness may testify

2. Expert witnesses

3. FED 602

A. A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter

B. Evidence to prove personal knowledge may, but need not, consist of the witness’ own testimony

C. Subject to limitations on opinion testimony by expert witnesses

4. FED 703

A. Expert witness opinion testimony

5. CA 702

A. Testimony of a witness concerning a particular matter is inadmissible unless he has personal knowledge of the matter

i. Against the objection of a party, such personal knowledge must be shown before the witness may testify concerning the matter

B. A witness’ personal knowledge of a matter may be shown by any otherwise admissible evidence including his own testimony

C. Subject to limitation on opinion testimony by expert witnesses

6. CA 801
A. Expert witness opinion testimony

d. Balancing

1. In general

A. All relevant evidence must also satisfy the balancing test to be admissible

i. Interests in unfair prejudice and judicial consideration must substantially outweigh probative value

ii. Limited exceptions

B. Balance

i. Probative value

a. Weight of the evidence

b. High or low

ii. Prejudicial effect

a. Whether the evidence poses a danger of unfair prejudice

iii. Judicial consideration

C. Where the court must put the balancing on record

i. Types

a. Impeachment with felony conviction

b. Character evidence for prior bad acts

ii. Procedure

a. State relevance of the evidence

b. Weigh prejudicial effect v. probative value

c. Evidence is trustworthy

2. Unfair prejudice

A. Evidence is only too prejudicial if it leads to a decision based purely on emotion or other impermissible cause

i. All evidence is prejudicial in some way

B. Usually standard is danger of unfair prejudice substantially outweighs the probative value

i. Burden of proof to show unfair prejudice is on the party against whom the evidence is offered

C. The court may not consider the credibility of the evidence in balancing

3. Judicial considerations

A. Always weighed by the court when admitting evidence

B. Types

i. Confusion of the issues

ii. Misleading the jury

iii. Undue delay

iv. Presentation of cumulative evidence

4. Exceptions

A. Impeachment with prior felony conviction

i. Higher standard for impeaching the defendant

a. Probative value must outweigh prejudicial effect

A. Burden of proof shifts to proponent to show probative value

b. FED only

B. Impeachment with a prior conviction as to truthfulness

i. No balancing test

a. FED only

C. Admissions

i. No balancing test

5. FED 403

A. Relevant evidence may be excluded if its probative value is substantially outweighed

i. Unfair prejudice

ii. Confusion of the issues

iii. Misleading to the jury

B. Evidence may also be excluded by judicial consideration

i. Undue delay

ii. Waste of time

iii. Needless presentation of cumulative evidence

C. Unfair prejudice

i. Undue tendency to suggest decision on improper basis

ii. Evidence which is likely to arouse an emotional response rather than a rational response on an issue

6. CA 352

A. Court has discretion to exclude evidence if its probative value is substantially outweighed by the probability that admission will have an impermissible effect

i. Undue consumption of time

ii. Substantial danger of undue prejudice

iii. Confusion of the issues

iv. Mislead the jury

7. Old Chief v. United States
8. Ballou v. Henri Studios, Inc.
e. Probabilistic evidence

1. In general

A. Probabilistic evidence is admissible with the proper foundation

B. Court will not instruct the jury on the technical issues

i. Need expert testimony as to how the numbers are reached

C. Policy

i. Statistics can be manipulated and misunderstood

ii. Concern that jury will give too much weight to the statistics

2. Elements

A. Foundation for the assumption

i. A factual basis for the numbers used

B. Methodology must be an accurate representation

i. Agreement by experts that the analysis is acceptable as to the situation at hand

ii. Little used or radical evidence is inadmissible

3. People v. Collins
4. People v. Mountain
5. Kammer v. Young
f. Character

1. In general

A. Character is a generalized description of a person’s disposition, or of the disposition in respect to a general trait such as honesty, temperance, or peacefulness

B. 3 types of character evidence

i. Specific instances

a. Definition

b. Admissible

A. Character in issue

B. Attack the character of the victim

1. CA only

C. Prior bad acts exception

D. Impeachment

E. Habit

ii. Reputation

a. What people are saying about the person

A. Need not be accurate

1. False rumor with a basis

2. Arrest without conviction

a. Ie arrests still affect reputation

B. But must be based on personal knowledge

b. Admissible

A. Character in issue

B. Circumstantial character evidence

C. Habit

iii. Opinion

a. Definition

b. Admissible

A. Character in issue

B. Circumstantial character evidence

C. Habit

2. Character in issue

A. Where character is an element of a claim or defense

i. Can use specific acts, reputation, and opinion to prove character

a. Still subject to unfair prejudice analysis

ii. Criminal and civil

B. Types

i. Custody battles

ii. Negligent entrustment

iii. Vicarious liability

iv. Others

C. FED
D. CA
E. Cleghorn v. New York Central & Hudson River Ry. Co.
3. Circumstantial character evidence

A. Not admissible to prove liability

i. Policy

a. Do not want to impose liability based on the bad person theory

A. Defendant did it before and therefore probably did it again

B. Defendant has committed bad acts in the past so deserves to be punished

b. Need to prove liability for the specific matter at issue
B. Exception

i. May be admissible where a criminal defendant seeks to show increased or decreased likelihood of conduct based on prior character

a. Not admissible in civil cases

b. To show the reputation and opinion of a defendant or victim in a criminal case

A. Must go to defendant or victim’s violent or nonviolent nature

c. Judge must make a determination

A. Impulse is to exclude

ii. Elements

a. Defendant gives evidence of reputation and opinion as to himself

A. Prosecution can impeach with specific acts, reputation, and opinion

B. Prosecution can call a witness to contradict defendant’s reputation and opinion

b. Defendant gives evidence of reputation and opinion as to the victim

A. Prosecution can impeach with specific acts, reputation, and opinion

B. Prosecution can call a witness to contradict defendant’s evidence as to the victim’s reputation and opinion

C. Prosecution can call a witness to give evidence defendant’s poor reputation and opinion

c. Homicide exception

A. If defendant claims self-defense, prosecution can introduce evidence of the victim’s reputation and opinion for peacefulness

1. Fed only

B. Also, defendant’s reputation for being a bad guy
C. CA

i. Can use evidence of specific acts to attack the victim’s character

ii. No homicide exception

D. FED 404

i. Same as common law

a. Evidence of a person’s character or trait of character is not admissible for the purposes of proving action in conformity therewith on a particular occasion

b. Subject to exceptions

ii. Opinion is allowed

iii. Character of the victim is admissible if offered by the accused, or the prosecution to rebut, or by the prosecution to show that the victim was peaceful to rebut evidence that the victim was the first aggressor

E. CA 1100-1103, 1108

i. Same as common law

ii. Opinion is allowed

iii. Defendant can introduce opinion, reputation, and specific instances against the victim

a. Prosecution can offer evidence of violent character of the defendant if the defendant introduces evidence that the victim was violent

iv. Prosecution can bring in evidence of defendant’s prior sexual offenses if the defendant is accused of another sexual offense

v. Only pertinent to show violent character for D and V

4. Prior bad acts

A. Exception to circumstantial character evidence rules

i. Extrinsic specific act evidence

a. Allows the proponent to introduce evidence unfavorable to the defendant

b. Not being offered for impermissible circumstantial character evidence purposes

ii. Applicable in both criminal and civil cases

a. Prosecution does not need to wait for the defendant to open the door

iii. Must meet the balancing test

a. Court must put the balancing on record

b. Procedure

A. State relevance of the evidence

B. Weigh prejudicial effect v. probative value

C. Evidence is trustworthy

1. FED

a. Jury would find the evidence credible

2. CA

a. Preponderance of the evidence

c. Have to prove that the defendant committed the prior act or crime

A. Different standards

1. Reasonable jury

a. FED

2. Preponderance of the evidence

a. CA

B. But does not require a conviction

d. Judge must place the balancing on the record

A. Decide if the evidence meets the applicable standard

iv. Types

a. Motive

b. Opportunity

c. Intent 

d. Preparation

e. Plan

f. Knowledge

g. Identity

h. Absence of mistake 

i. Abnormal sexual relations

j. Same transaction

k. Modus operundi

B. Motive

i. Malice or specific intent

ii. Avoid punishment for a crime or obstruct justice

C. Opportunity

i. Access to or presence at the scene of the crime

D. Intent 

E. Preparation

F. Plan

i. Scheme or conspiracy

G. Knowledge

H. Identity

i. Must be in conjunction with another purpose

I. Absence of mistake 

J. Abnormal sexual relations

i. To show that the defendant did not act in good faith about consent of the victim

K. Same transaction

i. Res gestae

ii. To complete the story of the crime

iii. Placing it in the context of nearby and contemporaneous happenings

L. Modus operundi

i. Must be a unique and distinctive act

ii. Must be close in time

a. Not a copycat crime

iii. Tied to identity

M. FED 404

i. Evidence of other crimes or acts is not admissible to prove that the defendant acted in accordance with his character generally

ii. But may be admissible for other purposes

a. Motive

b. Opportunity

c. Intent 

d. Preparation

e. Plan

f. Knowledge

g. Identity

h. Absence of mistake or accident

iii. Evidence must be sufficient that the jury would find that the other act occurred

N. CA 1101

i. Evidence of a crime or act may be admissible when relevant to prove some fact other than the defendant’s disposition to commit such an act

a. Motive

b. Opportunity

c. Intent

d. Preparation

e. Plan

f. Knowledge

g. Identity

h. Absence of mistake or accident

ii. In criminal case, the prosecution must give notice

iii. List is not mutually exclusive or exhaustive

iv. Victims bill of rights

a. Does not change the limits on character evidence

v. Must prove that it is more likely than not that the defendant committed the prior act

a. Preponderance of the evidence

5. Michelson v. United States
6. United States v. Carrillo
7. United States v. Beasley
8. United States v. Cunningham
9. Tucker v. State
10. Huddleston v. United States
g. Habit

1. In general

A. Evidence of a specific response to a specified set of circumstances is admissible to prove that conduct occurred or did not occur

i. Regular response to a repeated situation

a. Often or regularly is not enough

ii. By a person or company

a. Ie absence of a record of accident where a company always records such incidents

B. Need foundational witness to testify that behavior was observed over a period of time

i. Ie person always responded in the same way over a significant period of time

2. FED 406

A. Habit is admissible without corroboration or eyewitnesses

B. Routine practice of an organization is admissible

3. CA 1105

A. Habit is admissible to prove conduct on a specified occasion in conformity with the habit or custom

4. 8Perrin v. Anderson
h. Similar happenings

1. In general

A. Evidence of similar happenings is admissible

B. Elements

i. Showing of a sufficient similarity of circumstances

ii. Events can happen before or after the incident in question

iii. Court must do balancing test

2. Notice at issue

A. Only events that occurred before will be relevant to prove notice

3. FED

4. CA

5. Simon v. Kennebunkport
i. Subsequent precautions

1. In general

A. Inadmissible unless a relevant exception applies

2. Court will grant discovery motions to inspect subsequent precaution evidence

A. Allows proponent to determine admissibility

B. Proponent has evidence at disposal if it becomes admissible

3. CA

A. Only admissible to impeach or to prove strict product liability

4. FED 407

A. Inadmissible

i. Negligence

ii. Culpable conduct

iii. Defect in the product

iv. Defect in the design

v. Defect in the warning

vi. Strict liability

B. Admissible

i. Ownership

ii. Control

a. Can make changes because of control

iii. Feasibility of precautionary measures

iv. Impeachment

5. CA 1151

A. Inadmissible

i. Negligence

ii. Culpable conduct

B. Admissible

i. Impeachment

ii. Strict liability

a. Not worried about policy because market forces that would tend to make manufacturers improve product anyway

6. Tuer v. McDonald
j. Offers in compromise

1. In general

A. Statements made during settlement offers or negotiations are generally inadmissible

i. Can not be used to prove liability or conduct

ii. Ie offering to pay hospital bills

B. Exceptions

i. Bias or prejudice of a witness

ii. Negate a contention of undue delay

iii. Prove obstruction of justice

C. Policy

i. Courts want to encourage settlements

2. There is no rule for when settlement negotiations begin

A. Must be fairly clear that there are ongoing negotiations

i. Common law used to require specific terms of art

ii. No longer necessary

3. FED 408

A. Evidence of furnishing, offering, or promise to furnish or accepting, offering, or promising to accept a valuable consideration in compromising or attempting to compromise a claim which was disputed is not admissible to prove liability, validity of claim, or amount of claim

B. Compromise evidence may be admissible to prove bias or prejudice of a witness, negating a contention of undue delay, or proving obstruction of a criminal investigation or prosecution

4. FED 409

A. Evidence of offer or promise to pay medical, hospital, or similar expenses for an injury is inadmissible to prove liability for the injury

5. CA 1152

A. Inadmissible unless to prove other things

i. Ie bad faith insurance

6. Davidson v. Prince
7. Hatfield v. Max Rouse & Sons Northwest
IV HEARSAY
a. In general

1. An out of court statement offered to prove the truth of the matter asserted

A. Assertion centered approach

B. Matter asserted refers to the information in the out of court statement

i. Out of court statement is hearsay if it is being used to prove those facts

a. Includes out of court statements made by the witness

b. An inference that depends on an out of court statement is hearsay

1. Lots of evidence is inferential

2. Ie if A then B

ii. Examples

a. Reputation

b. Opinions from a meeting

c. Admissions

C. Not hearsay

i. Testimony in court

ii. Evidence being used to prove something other than the matter asserted

iii. Evidence that affects state of mind

iv. Words of independent legal significance 

v. Non-assertive conduct

a. Commands and questions

b. Silence

vi. Machines and animals

a. Do not make statements

D. Policy

i. Broad rule with a slew of exceptions

ii. Want to protect the right to cross-examine

iii. Allow the jury to observe the demeanor of the declarant

iv. Argument against case by case analysis

a. Difficult to prepare for trial because attorney cannot predict what evidence will be admissible

b. Decisions would not be reliable because they are made quickly at trial

c. Once jury hears the evidence they will credit it regardless of limiting instructions

E. FED 801

i. Hearsay is a statement other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted

F. CA 1200

i. Hearsay evidence is evidence of a statement that was made other than by a witness while testifying at the hearing and that is offered to prove the matter of truth asserted

ii. Except as provided by law, hearsay evidence is inadmissible

2. Statement

A. A statement is an oral assertion, written assertion, or assertive conduct

i. Limited to human statements

ii. Machines and animals do not make statements and are not subject to hearsay rules

a. Machines

1. Not worried about the credibility of a machine

2. Proponent has the burden of establishing that the machine is accurate and reliable

3. If information is edited it is subject to the hearsay rule

1. Has been touched by conduct

b. Animals

1. Can be used as long as the proponent can show training and accuracy

2. General assumption that if a dog is trained, the evidence is not hearsay

1. Does not extend to parrots

c. Policy

1. Non-human sources have no motivation to lie

2. Non-human witness who relates the testimony of the animal or machine can explain the meaning of the non-human statement and can be cross-examined

B. FED 801

i. A statement is an oral or written assertion or nonverbal conduct of a person, if it is intended by the person as an assertion

ii. A preliminary determination will be required to determine whether an assertion is intended, particularly when non-verbal

C. CA 225

i. Statement means oral or written verbal expression or nonverbal conduct of a person intended by him as a substitute for oral or written verbal expression

3. Evidence being used to prove something other than the matter asserted

A. Not hearsay

i. Not being used to prove the truth of the matter asserted

B. Examples

i. A police report being used to impeach the inconsistencies in the officer’s testimony

4. Words of independent legal significance

A. Not hearsay

B. Indicates words are trustworthy

5. State of mind

A. A statement that goes to state of mind is not hearsay

i. Offered to show effect on someone’s mental state or belief, probable cause, provocation, knowledge or fear, etc.

B. Focus is on the impact of the statement, not its truthfulness

C. Includes indirect or circumstantial evidence of state of mind

6. Assertive v. non-assertive conduct

A. Assertive conduct is hearsay because it is a statement

i. Any behavior that is meant to convey a message

a. Usually in response to words

ii. Requires preliminary determination to identify if conduct is assertive

iii. Examples

a. Pointing to someone to identify them

B. Non-assertive conduct is not hearsay because it is not a statement

i. Party is acting in accordance with their beliefs

a. Not intending to communicate a message

ii. Words that are non-assertive

a. Commands and questions

iii. Silence is non-assertive 

a. No intent to communicate

b. But can still be probative

C. Policy

i. People are not asserting something when they act in their own self-interest

ii. Assume that people will act in their best interest so we do not need to test their sincerity

7. Reputation

A. Reputation is the assimilation of a wide variety of hearsay statements in the community

i. Concurrence of multiple statements make them more reliable in theory

B. Admissible under character evidence and impeachment exceptions

8. State v. English
9. Estate of Murdock
10. Subramaniam v. Public Prosecutor
11. Vinyard v. Vinyard Funeral Home, Inc.
12. Johnson v. Misericordia Community Hospital
13. Ries Biologicals, Inc. v. Bank of Santa Fe
14. Fun-Damental Too, Ltd. v. Gemmy Industries Corp.
15. United States v. Hernandez
16. United States v. Zenni
17. Commonwealth v. Knapp
18. Silver v. New York Central Railroad
19. United States v. Jaramillo-Suarez
20. United States v. Rhodes
21. United States v. Brown
22. City of Webster Groves v. Quick
b. Exceptions and exemptions

1. In general

A. Hearsay is inadmissible unless an exception applies

i. Necessity can not be used to argue for admissibility

B. Types

i. Exceptions

a. Dying declarations

b. Spontaneous and contemporaneous exclamations

1. Excited utterances

2. Present sense impressions

1. FED only

3. Contemporaneous statements

1. CA only

c. Admissions

d. Former testimony

e. Declarations against interest

f. State of mind

g. Medical diagnosis or treatment

1. FED only

h. Prior identification

i. Past recollection recorded

j. Business and public records

k. Prior inconsistent and consistent statements

l. Residual exception

m. Forfeiture by wrongdoing

n. Miscellaneous exceptions

1. FED only

ii. FED exemptions

a. Admission

b. Prior identification

c. Prior consistent or inconsistent statements given under oath
2. Preliminary questions of fact

A. Judge decides preliminary questions of fact to determine whether the evidence meets the requirements for an exception

i. Prequisite conditions

ii. Jury determines the weight and credibility of the evidence

a. Not instructed on evidentiary issues

B. Standard is preponderance of the evidence

i. More likely than not

ii. Criminal and civil

iii. Lower in FED

a. Would a reasonable jury believe the evidence

C. Bootstrapping

i. Use of a hearsay statement as evidence of the truth of the statement itself

ii. Wherever there is a preliminary question of fact as to any foundational requirements for admissibility

a. Not permitted in CA

b. FED courts can independently determine the information

iii. Examples

a. Excited utterance

1. Existence of the event

b. Admissions

1. Authorized admissions

1. Scope of employment

2. Scope of authorization

2. Co-conspiracy

1. Existence of the conspiracy

2. Statement was in-furtherance of the conspiracy

D. FED 104

i. Trial court is not bound by the rules of evidence in making determinations of preliminary facts

ii. Preliminary questions of fact are determined by the judge

a. Judge is not bound by the rules of evidence

b. Bootstrapping is ok

E. CA 400-405

i. No bootstrapping

ii. Cannot use hearsay evidence as the basis for admitting another piece of hearsay

3. Unavailability of a witness

A. Exceptions by declarant availability

i. Declarant availability is immaterial

a. Spontaneous and contemporaneous exclamations

1. Excited utterances

2. Present sense impression

1. FED only

3. Contemporaneous statements

1. CA only

b. Admissions

c. State of mind or physical condition

d. Medical diagnosis or treatment

1. FED only

e. Business and public records

f. Prior convictions

g. Treatises and commercial lists

h. Child and spousal abuse

ii. Declarant must be available

a. Prior identification

b. Present recollection refreshed

c. Past recollection recorded

d. Prior inconsistent or consistent statements given under oath

e. Prior inconsistent or consistent statements

1. CA only

iii. Declarant must be unavailable

a. Dying declarations

b. Former testimony

c. Declarations against interest

d. Past state of mind

1. CA only

e. Residual exception

1. FED only

f. Family history

g. Forfeiture by wrongdoing

B. Types

i. 5th amendment refusal to testify

ii. Disqualification from testifying

iii. Declarant refuses to testify despite court order

iv. Declarant has lack of memory

v. Death or physical or mental illness

vi. Proponent unable to procure the declarant through reasonable means

C. FED 804

i. 5th amendment

ii. Declarant refuses to testify despite a court order

iii. Declarant has a lack of memory as to the subject matter

a. Still needs to be present in court to establish the lack of memory

iv. Death or existing physical or mental illness

v. Proponent is unable to procure the declarant by process or other reasonable means

D. CA 240

i. 5th amendment

ii. Disqualification from testifying

iii. Death or physical or mental illness

iv. Court is unable to compel attendance by process

v. Proponent has exercised reasonable diligence but has been unable to locate or compel attendance by process

a. Must persuade

b. Cannot force a witness to testify

vi. Cannot prevent the witness from testifying by sending them away or killing them

vii. Need to establish this preliminary question of fact using a preponderance of the evidence standard

4. Multiple levels of hearsay

A. Multiple levels of hearsay is admissible if each level satisfies an exception

B. Common with former testimony and business and public records

C. FRE 805

i. Hearsay within hearsay is not excluded under the rule if each part of the combined statements conforms to an exception

D. CA 1201

i. A statement is not inadmissible if the hearsay consists of one or more statements each of which meets the requirements of an exception

5. Confrontation clause

A. Hearsay testimonial statements are inadmissible against a criminal defendant 

i. Can only be admitted if it satisfies the confrontation clause

a. Only applicable in criminal cases

b. Not applicable to non hearsay purposes

c. Old rule

1. Hearsay does not violate the confrontation clause

1. Admissible under a hearsay exception firmly rooted in common law

2. Evidence had particularized guarantees of trustworthiness

ii. Confrontation clause considerations are independent of evidence rules and policies

a. Ie opening the door doctrine does not apply

iii. Exception

a. Elements

1. Declarant is unavailable

2. Defendant had a prior opportunity to cross-examine the declarant

B. Testimonial evidence

i. Statements that a declarant would reasonably expect to be used prosecutorialy

a. Not applicable where the declarant has not thought as to how the statement would be used later

1. Ie excited utterance

b. Not applicable if the focus of law enforcement is in responding to an emergency 

1. Not seeking to build a case

c. Not applicable where an otherwise testimonial statement is not being used to prove the truth of the matter asserted

1. Ie an informants statements used to prove why the police were investigating the defendant

ii. Must have actual confrontation or prior opportunity to cross-examine the declarant

iii. Types

a. Testimony at prior hearings

b. Ex parte testimony

1. Grand jury testimony

c. Former trial testimony

d. Police interrogation

e. Informants

f. Affidavits

g. Custodial examinations

C. Crawford v. Washington
D. United States v. Cromer
c. Dying declarations

1. In general

A. Statements immediately before death may be admissible

i. Proponent must prove all preliminary facts by a preponderance of the evidence

B. Elements

i. Declarant must be under a sense of impending death

ii. Statement must relate to the cause and circumstance of the impending death

iii. Declarant has personal knowledge of what statement

C. Policy

i. Assumption that a person that is dying has no motivation to lie and is honest

ii. Necessary to admit evidence

a. Statement is otherwise lost

b. Best evidence comes for the victim himself

c. Jury can determine the credibility and motive of the person reporting the statement through cross-examination

2. CA

A. Declarant must die

B. Admissible in all criminal cases

3. FED 804

A. Prosecution for homicide or in a civil action

B. Declarant unavailable

C. Statement made by a declarant while believing that the declarant's death was imminent

D. Concerning the cause or circumstances of what the declarant believed to be impending death

4. CA 1242

A. Statement made by a dying person

B. Respecting the cause and circumstances of his death 

C. Statement was made upon his personal knowledge

D. Under a sense of immediately impending death

5. Soles v. State
d. Spontaneous and contemporaneous exclamations

1. Excited utterance

A. In general

i. Statement made immediate after an objectively startling event may be admissible

a. Declarant has no time for reflection

1. Where there is evidence of reflection, statement is not admissible

b. Objective standard to determine whether the circumstances warrant an excited response

1. Event has to be sufficient

2. Do not look at the individual

ii. Elements

a. Nature of the occasion or event is startling enough to produce nervous excitement or shock

b. Statement is made at the time or shortly after the occurrence such that the declarant will not have time for reflection, contrivance, or misrepresentation, and must be spontaneous in nature or impulsive

c. Subject of the utterance must relate to the event

1. Must be some other proof other than what the declarant said showing that the act occurred

d. Declarant must have personal knowledge

iii. Policy

a. Speaker under the stress of an event does not have time to reflect and make up something that isn’t true

B. Accuracy issue

i. When people are excited their memory and perception is poor

ii. Court will allow experts to tell the jury to not give the statement too much weight

C. CA

i. Timing is more flexible

ii. No bootstrapping to prove the event

D. FRE 803

i. Statement relating to a startling event or condition

ii. Made while the declarant was under the stress of excitement caused by the event or condition

E. CA 1240

i. Statement purports to narrate, describe, or explain an act, condition, or event perceived by the declarant

ii. Was made spontaneously while the declarant was under the stress of excitement caused by such perception

2. Present sense impression

A. In general

i. A statement of description made during or immediately after seeing an event may be admissible

a. FED only

b. Testimony

1. Should reflect the exact present sense impression

ii. Elements

a. Personal knowledge

b. Must be made as it occurs or immediately after

iii. Policy

a. Science says this is more reliable than an excited utterance

b. No time for reflection as the person is speaking while something happens

B. Corroboration

i. Not required but should be available

ii. Proponent needs to establish personal knowledge and timing element

C. Expert witnesses

i. Treated differently

ii. The present sense impression of an expert is problematic

a. Experts are trained to make a clinical judgment during observation

D. CA

i. FED only

E. FED 803

i. Statement describing or explaining an event or condition

ii. Made while the declarant was perceiving the event or condition, or immediately thereafter

3. Contemporaneous statement

A. In general

i. Statements that can only be used to explain or qualify the conduct of the declarant may be admissible

a. CA only

b. More limiting than FED present sense impression

ii. Availability is immaterial 

B. CA 1241

i. Statement is offered to explain, qualify, or make understandable conduct of the declarant

ii. Was made while the declarant was engaged in such conduct

4. Truck Insurance Exchange v. Michling
5. State v. Jones
e. Admissions

1. In general

A. A voluntary acknowledgment made by a party to the action regarding the existence of the truth of certain facts which are inconsistent with his claims in action may be admissible

i. Any statement of a party offered against that party

ii. Most important exception to the hearsay rule

iii. FED non-hearsay exemption

iv. Not subject to the balancing test

B. Elements

i. A statement of a party to the action offered against that party

a. No need to state in exact words that it is an admission

ii. Irrelevant whether the statement is against personal interest

a. But most admissions are against some interest

C. Policy

i. Balancing test is not applied because the party is free to explain away any unfair prejudice that results from the statement

a. Do not lack ability to be cross-examined

ii. Based on the adversary system sharing, on a low level, the characteristics of common law admissions in pleadings or stipulations

a. Person can always testify and explain, qualify, or deny the admission during cross

D. Types

i. Conduct

ii. Silence

iii. Adoption

iv. Employee or agent

v. Co-conspirator

E. Admissions v. declarations against interest

i. Admissions

a. Must be statements of a party to the lawsuit

b. Must be offered by the party’s opponent

c. Unavailability is not required

ii. Declarations against interest

a. Not be made by a party to the lawsuit

b. Declaration against interest may be offered by either party

c. Unavailability is required
F. FED 801

i. Not hearsay

ii. Statement is offered against a party

iii. Either

a. The party's own statement, in either an individual or a representative capacity

b. Statement of which the party has manifested an adoption or belief in its truth

c. Statement by a person authorized by the party to make a statement concerning the subject

d. Statement by the party's agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship

e. Statement by a coconspirator of a party during the course and in furtherance of the conspiracy

iv. Contents of the statement shall be considered but are not alone sufficient to establish

a. The declarant's authority

b. The agency or employment relationship and scope thereof

c. The existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered

G. CA 1220

i. Statement offered against the declarant

ii. In an action to which he is a party in either his individual or representative capacity

H. Regardless of whether the statement was made in his individual or representative capacity

2. Admission by conduct

A. Where declarant’s non-assertive conduct acts as an admission

i. Ie declarant acting accordance with their self-interest

B. Examples

i. Flights from the scene

ii. Assuming a false name

iii. Changing appearance

iv. Resisting arrest

v. Attempting to bribe officer or witness

vi. Forfeiture of bond

vii. Destruction of evidence

3. Admission by silence

A. Where declarant’s silence acts as a tacit admission if a reasonable person would have denied a statement made against them

i. Judge will decide as to the preliminary question of fact

B. Elements

i. Statement is heard by the quiet declarant

ii. Statement is understood by the quiet declarant

a. Silence because of confusion is not an admission

iii. Statement is within the party’s knowledge 

iv. Absence of physical, legal, or emotional complications that cause the declarant’s silence

C. Policy

i. Depends on an assumption about human nature

ii. Judge can let it in and the jury will decide what weight to give it

iii. Declarant can always contest the fact that it constituted an admission

D. Limitations

i. Miranda rights protection

ii. Silence cannot be used against the declarant in a court of law when the declarant is in custody and refuses to answer or deny accusations

4. Admission by adoption

A. Statement by the declarant accepting the truth of another’s statement

i. May be admitted against the declarant if the declarant had knowledge of the content

a. Ie my dog bit victor

ii. Declarant is not just referencing what the other said

a. Ie wendy said my dog bit victor

iii. FED 801

a. Not hearsay

b. Statement is offered against a party

c. Statement of which the party has manifested an adoption or belief in its truth

iv. CA 1221

a. Statement in which the party has by words or other conduct manifested his adoption or his belief in its truth

b. Declarant has knowledge of the content

5. Admission by employee or agent

A. Where statements of an employee may be an admission by the employer

i. Not applicable to protected internal business communications

B. Policy

i. Want to encourage business and safety discussions

C. CA

i. Requires actual authorization

ii. No bootstrapping as to scope of employment
D. FED 801

i. Not hearsay

ii. Statement is offered against a party

iii. Either

a. Statement by a person authorized by the party to make a statement concerning the subject

b. Statement by the party's agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship

iv. Contents of the statement shall be considered but are not alone sufficient to establish

a. The declarant's authority

b. The agency or employment relationship and scope thereof
E. CA 1222

i. Statement made by a person authorized by the party to make a statement or statements for him concerning the subject matter of the statement

ii. Either

a. Evidence is offered after admission of evidence sufficient to sustain a finding of such authority

b. Subject to the admission of such evidence

6. Admission by co-conspirator

A. Where a co-conspirator’s statements may be an admission by all

i. Conspiracy

a. Agreement between 2 or more persons to commit an unlawful act

b. Intent to achieve the agreement’s objective

c. Conduct that furthers the agreement

B. Policy

i. One of the broadest exceptions to the hearsay rule

ii. Court does not want to offer procedural protections to conspirators

C. In furtherance

i. Statements made to recruit members

ii. Statements seeking to control damage to an ongoing conspiracy

iii. Statements made to keep co-conspirators advised as to the progress of the conspiracy

iv. Statements made to conceal the conspiracy

D. CA

i. Permits statements against a defendant made prior to the defendant joining the conspiracy

ii. No bootstrapping as to the conspiracy, declarant’s participation, or in furtherance of the objective
E. FED 801 

i. Not hearsay

ii. Statement is offered against a party

iii. Statement by a coconspirator of a party during the course and in furtherance of the conspiracy

iv. Contents of the statement shall be considered but are not alone sufficient to establish the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered

F. CA 1223

i. Statement was made by the declarant while participating in a conspiracy to commit a crime or civil wrong and in furtherance of the objective of that conspiracy

ii. The statement was made prior to or during the time that the party was participating in that conspiracy

iii. Either

a. Evidence is offered after admission of evidence sufficient to sustain a finding of the facts specified above

b. Subject to the admission of such evidence

7. Reed v. McCord
8. United States v. Hoosier
9. State v. Carlson
10. Mahlandt v. Wild Canid Survival & Research Center, Inc.
11. Big Mack Trucking Co., Inc. v. Dickerson
12. Sabel v. Mead Johnson & Co.
13. United States v. DiDomenico
14. United States v. Goldberg
15. United States v. Doerr
16. Bourjaily v. United States
f. Former testimony

1. In general

A. Former testimony may be admissible

i. Party must either the same party or successor in interest

ii. Usually from criminal to civil

iii. Can only be from civil to criminal where the party is the same

B. Policy

i. Created as a reaction to the consequences of the hearsay rule when a witness dies between trial and appeal

ii. Proper safeguards to ensure against hearsay concerns

a. Statement was tested in the former trial

1. Presumption that the witness was adequately cross-examined

b. Confidence as to the accuracy of the testimony

1. Comes from an official proceeding in front of a court reporter

iii. One of the most accurate forms of hearsay

2. Successor in interest

A. Someone steps into the shoes of the party in civil cases

B. Property has been brought or inherited

C. Parties are partners

D. Cass action suits where all members of the class are considered the same party

3. CA

A. Can be offered in a civil case against a 3rd party where there is identity of issues

4. FED 804

A. Declarant is unavailable

B. Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding

C. If the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination

5. CA 1291

A. Declarant is unavailable

B. Offered against a party to the former proceeding, or a successor in interest

C. Either

i. Offered in the first proceeding by the party against who it is now being offered

a. Ie the original proponent

ii. Offered against one who was a party to the former proceeding who had the right and opportunity to cross examine the declarant with the same or similar motive as he has in the present proceeding

a. Ie the original defendant

6. CA 1292

A. Declarant is unavailable

B. Offered against one not a party to the former proceeding

C. Offered in a civil proceeding

D. Party to the former proceeding had the right and opportunity to cross examine the witness

E. Party to the former proceeding had an interest and motive to cross examine the witness similar to that of the party against whom the testimony is being offered

7. Travelers Fire Insurance Co. v. Wright
8. United States v. Salerno
g. Declarations against interest

1. In general

A. A declaration against interest may be admissible against the declarant or a 3rd party

i. Only the part of the statement that is against the declarant’s interest will be admitted

a. Admission is broader

ii. Common law only allowed declarations against pecuniary or proprietary interests

B. Types
i. Pecuniary

a. Ie acknowledgement that the declarant is in debt, has received payment from another, etc. 

ii. Proprietary

a. Ie acknowledgment that the declarant does not own land and has transferred it, has less than complete ownership in a parcel of land, etc.

iii. Civil

a. Ie statement exposing the declarant to civil liability

iv. Criminal liability

a. Ie statement exposing the declarant to criminal liability

v. Social harm

a. CA only

C. Policy

i. People generally do not lightly make statements that are damaging to their interests

2. Statement exonerating the defendant

A. Declaration against interest that tends to expose the declarant to criminal liability can be offered to exculpate a criminal defendant

B. 2 part analysis

i. Offered remarks within the hearsay exception as a declaration against interest

ii. Sufficient corroboration to clearly indicate trustworthiness

3. CA

A. Trustworthiness is not required in criminal cases to exculpate the accused

B. Includes declaration against social harm

4. FED 804

A. Declarant is unavailable

B. Statement that at the time of its making is so far contrary to the declarant's pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another

C. Reasonable person in the declarant's position would not have made the statement unless believing it to be true

D. A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement

5. CA 1230

A. Declarant is unavailable

B. Statement by a declarant having sufficient knowledge of the subject 

C. Statement, when made, was so far contrary to the declarant's pecuniary or proprietary interest, or so far subjected him to the risk of civil or criminal liability, or so far tended to render invalid a claim by him against another, or created such a risk of making him an object of hatred, ridicule, or social disgrace in the community

D. Reasonable man in his position would not have made the statement unless he believed it to be true

6. G.M. McKelvey Vo. V. General Casualty Co. of America
7. United States v. Barrett
8. Williamson v. United States
h. State of mind or physical condition

1. In general

A. Declarations as to direct mental state of mind or physical condition may be admissible

i. As to intention, feelings, or other mental state of a person at a particular time

a. Ie whether fearful, lost affection for someone, hated someone, etc.

ii. Most other exceptions focus on declarations of fact and not feelings or intentions

iii. Must be material to the issues at trial

B. Policy

i. Declarant is the best person to say how they feel

a. Do not want to lose the statements

ii. Not worried about memory or perception because the statements are generally trustworthy

a. People generally tell the truth about how they feel

2. Future intentions

A. A party’s intention to do something in the future tends to show that the party acted in accordance with that intention

B. As to the future conduct of another person

i. Allows admission the intentions of a declarant as tending to prove the conduct of another party

a. CA only

ii. Requires a connection between one person’s knowledge and the declarant’s intentions

3. Past state of mind or physical condition

A. CA only

i. Declarant must be unavailable

ii. Requires additional indicia of trustworthiness
iii. May not be used to prove a past event

iv. Evidence of past physical condition need not be made for purposes of diagnosis or treatment

4. Surveys

A. Admissible to prove state of mind if the methodology is legitimate

B. Have to provide expert testimony as to the method used to conduct the survey

5. CA

A. Allows admission of the future intentions of the declarant as circumstantial evidence as to the conduct of another 

B. Allows evidence of past state of mind

6. FED 803

A. Statement of the declarant's then existing state of mind, emotion, sensation, or physical condition

i. Such as intent, plan, motive, design, mental feeling, pain, and bodily health

B. Not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant's will

7. CA 1250

A. Present state of mind or physical condition

i. Statement of the declarant's then existing state of mind, emotion, or physical sensation

a. Including a statement of intent, plan, motive, design, mental feeling, pain, or bodily health

ii. Either

a. Offered to prove the declarant's state of mind, emotion, or physical sensation at that time or at any other time when it is itself an issue in the action

b. Offered to prove or explain acts or conduct of the declarant

iii. Does not make admissible evidence of a statement of memory or belief to prove the fact remembered or believed

8. CA 1251

A. Past state of mind or physical condition

i. Subject to CA 1252 trustworthiness limitation

ii. Declarant is unavailable

iii. Statement of the declarant's state of mind, emotion, or physical sensation at a time prior to the statement

a. Including a statement of intent, plan, motive, design, mental feeling, pain, or bodily health

iv. Evidence is offered to prove such prior state of mind, emotion, or physical sensation when it is itself an issue in the action

v. Evidence is not offered to prove any fact other than such state of mind, emotion, or physical sensation

9. CA 1252

A. Statement is inadmissible if the statement was made under circumstances such as to indicate its lack of trustworthiness

10. Adkins v. Brett
11. Mutual Life Insurance Co. of New York v. Hillmon
12. Shepard v. United States
13. United States v. Pheaster
14. Zippo Manufacturing Co. v. Rogers Imports, Inc.
i. Medical diagnosis or treatment

1. In general

A. Statements made for the purposes of medical diagnosis may be admissible

i. FED only

a. Included under state of mind or physical condition exception

ii. Must be made to medical personnel

a. Can be made on a questionnaire, in the emergency room, to a doctor, etc.

B. Policy

i. There is no reason to lie when seeking treatment

ii. Declarant wants to get better

2. CA

A. FED only

3. FED 803

A. Statements made for purposes of medical diagnosis or treatment

B. Describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof

C. Reasonably pertinent to diagnosis or treatment.

j. Prior identification

1. In general

A. Statement by a declarant pointing or identifying another individual may be admissible

i. Hearsay because it is assertive conduct

ii. FED non-hearsay exception

B. Policy

i. Declarant is making the identification when it is fresh in the mind

a. Trustworthy

ii. Other constitutional protections in play

2. CA

A. Declarant must state at trial that the identification was a true reflection of opinion at the time

B. Identification must be made when the crime or occurrence is still fresh in the declarant’s mind

3. FED 801

A. Not hearsay

B. Declarant must be available

C. Declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement

D. Statement is one of identification of a person made after perceiving the person

4. CA 1238

A. Declarant must be available

B. Statement would have been admissible if made by him while testifying

C. Statement is an identification of a party or another as a person who participated in a crime or other occurrence

D. Statement was made at a time when the crime or other occurrence was fresh in the witness' memory

E. Statement is offered after the witness testifies that he made the identification and that it was a true reflection of his opinion at that time

5. United States v. Owens
k. Past recollection recorded and present recollection refreshed

1. Past recollection recorded

A. In general

i. A writing concerning a matter about which a witness once had knowledge but now has insufficient recollection to testify fully and accurately may be admissible

a. Allows the writing to be read to the jury

1. Entered into the record

b. Only published to the jury at the request of the adverse party

ii. Policy

a. Allowing the witness to be cross-examined about lack of memory satisfies the policies of the hearsay rule

b. Evidence will have low probative value

B. CA

i. Declarant must testify that the statement is a true record of the facts

C. FED 803

i. A memorandum or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully and accurately

ii. Shown to have been made or adopted by the witness when the matter was fresh in the witness' memory and to reflect that knowledge correctly

iii. The memorandum or record may be read into evidence

iv. May not itself be received as an exhibit unless offered by an adverse party

D. CA 1237

i. Declarant must be available

ii. Statement previously made by a witness that would have been admissible if made by him while testifying

iii. Statement concerns a matter as to which the witness has insufficient present recollection to enable him to testify fully and accurately

iv. Statement is contained in a writing

a. Made at a time when the fact recorded in the writing actually occurred or was fresh in the witness' memory

b. Made by the witness himself or under his direction or by some other person for the purpose of recording the witness' statement at the time it was made

v. Is offered after the witness testifies that the statement he made was a true statement of such fact

vi. Is offered after the writing is authenticated as an accurate record of the statement

vii. The writing may be read into evidence, but the writing itself may not be received in evidence unless offered by an adverse party

2. Present recollection refreshed

A. In general

i. Use by a witness of some writing or other object to refresh recollection so that the witness may testify about past events from present recollection is permissible

a. Refers to any item, writing, or object used to jog the witness’ memory

1. Witness has not adopted the thing as his own

b. Memory aids are not inspected by the jury unless they are independently admissible

ii. Policy

a. Materials are not hearsay because they are not evidence in the case

b. Briefly being used to restore the witness’ memory

1. Not given to the jury

B. CA

i. Judge must strike the testimony from the record if not produced to opposing counsel

ii. Allows exceptions where the writing cannot be located

C. FED 612

i. Witness uses a writing to refresh memory for the purpose of testifying while testifying, or before testifying

ii. If the court in its discretion determines it is necessary in the interests of justice, an adverse party is entitled to have the writing produced at the hearing, to inspect it, to cross-examine the witness thereon, and to introduce in evidence those portions which relate to the testimony of the witness

iii. If it is claimed that the writing contains matters not related to the subject matter of the testimony the court shall examine the writing in camera, excise any portions not so related, and order delivery of the remainder to the party entitled thereto

a. Any portion withheld over objections shall be preserved and made available to the appellate court in the event of an appeal

iv. If a writing is not produced or delivered pursuant to order under this rule, the court shall make any order justice requires

a. Except in criminal cases when the prosecution elects not to comply, the order shall be one striking the testimony or, if the court in its discretion determines that the interests of justice so require, declaring a mistrial

D. CA 771

i. Witness must be available

ii. Witness, either while testifying or prior thereto, uses a writing to refresh his memory with respect to any matter about which he testifies

iii. Writing must be produced at the hearing at the request of an adverse party

a. Unless the writing is so produced, the testimony of the witness concerning such matter shall be stricken

iv. If the writing is produced at the hearing, the adverse party may

a. Inspect the writing

b. Cross-examine the witness concerning it

c. Introduce in evidence such portion of it as may be pertinent to the testimony of the witness

v. Exception

a. Production of the writing is excused, and the testimony of the witness shall not be stricken, if the writing

1. Is not in the possession or control of the witness or the party who produced his testimony concerning the matter

2. Was not reasonably procurable by such party through the use of the court's process or other available means

3. Baker v. State
4. Adams v. The New York Central Railroad Co.
l. Records

1. Business

A. In general

i. Records made in the regular course of business may be admissible

a. 2nd largest exception to the hearsay rule

b. Includes all sorts of business and nonprofit activity

c. Can be used to show the occurrence or nonoccurrence of an event

ii. Policy

a. People who keep business records are employees of the company and thus have an incentive to keep accurate records

B. Litigation rule

i. Records that are made primarily in anticipation of litigation are not admissible

a. FED and CA rules do not address this issue

b. But comes in under trustworthiness

ii. Policy

a. Party could get anything in under the business records exception even if it was not done in the ordinary course of business

b. Hurts individuals

1. Businesses can produce so many such documents

C. Hospital records

i. FED and CA are split as to allowing cause of accident information in with a medical report

ii. FED

a. Cause of the accident is not admissible under the business records exception

b. Only information necessary to diagnose and treat would come in under the medical exception

iii. CA

a. Allows in cause of the accident information

1. Does not make a distinction

b. If the overall record has to do with diagnosis and treatment, will treat the entire thing as a business record

D. Computer records

i. Business records generated by computers are treated just like any other business record

a. Custodian may have to testify as to how the record was created

1. Depends on the level of complication of the software

b. Must be trustworthy

ii. Elements

a. Custodian can demonstrate that the computer record is what the proponent claims

b. Witness must be sufficiently familiar with the record system

c. It is the regular practice of the business to make the record

E. Opinions

i. Statements including opinion and diagnosis are also admissible under the rule

ii. Conclusions must be based on fact

iii. But does not cover journalist notes and newspaper articles

F. Multiple levels of hearsay

i. Frequent issue with business records

ii. If a business or official record contains hearsay, that hearsay must fall under an exception as well, for the evidence to be admissible

iii. Where business records are edited

a. Any part that does not fit an exception will be redacted

G. CA

i. Allows in cause of accident information with hospital records

H. FED 803

i. A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses

a. Made at or near the time by, or from information transmitted by, a person with knowledge

b. Kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report, record or data compilation

c. Shown by the testimony of the custodian or other qualified witness, or by certification, or a statute permitting certification

d. Unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness

ii. Evidence that a matter is not included in the memoranda reports, records, or data compilations, in any form to prove the nonoccurrence or nonexistence of the matter

a. Matter was of a kind of which a memorandum, report, record, or data compilation was regularly made and preserved

b. Unless the sources of information or other circumstances indicate lack of trustworthiness

iii. "Business" includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit

I. CA 1271

i. Business Records

a. Evidence of a writing made as a record of an act, condition, or event

b. Offered to prove the act, condition, or event

c. Made in the regular course of a business

d. Made at or near the time of the act, condition, or event

e. Custodian or other qualified witness testifies to its identity and the mode of its preparation

f. Sources of information and method and time of preparation were such as to indicate its trustworthiness

J. CA1272

i. Absence of Business Records

a. Evidence of the absence from the records of a business of a record of an asserted act, condition, or event

b. Offered to prove the nonoccurrence of the act or event, or the nonexistence of the condition

c. Was the regular course of that business to make records of all such acts, conditions, or events at or near the time of the act, condition, or event and to preserve them

d. The sources of information and method and time of preparation of the records of that business were such that the absence of a record of an act, condition, or event is a trustworthy indication that the act or event did not occur or the condition did not exist

2. Public records

A. In general

i. Part of the business records exception

a. But allows more leeway because government records are seen as being more trustworthy

1. Broader exception

b. Opinion is admissible

ii. If certified, custodian does not have to testify

a. Can be introduced more easily
B. Exceptions

i. Criminal cases

a. Matters observed by law enforcement

1. Concern that the jury will convict the defendant solely on the basis of a police report

b. Cannot be admitted under any other exception

1. Only situation where this total bar exists

2. Do not want to defeat the purpose of the limitation to the exception

c. Police reports are admissible if they are routine, non-adversarial matters, and are not of an investigation specifically designed for a particular crime at issue 

1. Ie police statistics but not crime reports

2. Relates to confrontation clause issues

ii. Civil actions and criminal proceedings against the government

a. Factual findings from investigations or hearings

C. CA

i. Law enforcement reports are admissible in criminal trials

ii. Does not require a duty to report imposed by law

D. FED 803

i. Records, reports, statements, or data compilations, in any form, of public offices or agencies

ii. Setting forth the activities of the office or agency, or matters observed

iii. Pursuant to duty imposed by law as to which matters there was a duty to report

iv. Exceptions

a. In criminal cases matters observed by police officers and other law enforcement personnel

b. In civil actions and proceedings and against the Government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of information or other circumstances indicate lack of trustworthiness

E. CA 1280

i. Writing made as a record of an act, condition, or event

ii. Offered in any civil or criminal proceeding to prove the act, condition, or event 

iii. Writing was made by and within the scope of duty of a public employee

iv. Writing was made at or near the time of the act, condition, or event

v. Sources of information and method and time of preparation were such as to indicate its trustworthiness

3. Johnson v. Lutz
4. United States v. Vigneau
5. United States v. Duncan
6. Williams v. Alexander
7. Hahnemann University Hospital v. Dudnick
8. Palmer v. Hoffman
9. Lewis v. Baker
10. Yates v. Blair Transport, Inc.
11. Beech Aircraft Corp. v. Rainey
12. United States v. Oates
13. United States v. Grady
m. Residual exception

1. In general

A. The catchall exception

i. Hearsay may be admissible under the residual exception

a. FED only

b. Applies to hearsay evidence not specifically covered by other FED rules

c. Limited application in exceptional circumstances

d. Requires some form of advance notice to the opponent

ii. Policy

a. Want to admit probative evidence

b. But do not want to emasculate the hearsay rules and exceptions

2. Near miss theory

A. Proposition that the residual exception should not apply if evidence is the type that would be admitted under another exception but for 1 foundational requirement

B. Has been rejected by most courts

3. Precedent

A. Grand jury testimony is inadmissible against defendants in criminal prosecutions

4. FRE 807

A. Equivalent guarantees of trustworthniness

B. More probative than any other evidence the proponent can procure through reasonable efforts

C. The interests of justice and the hearsay rules will be served by admission

D. Party must provide advance notice to proponent

5. Turbyfill v. International Harvester Co.
6. United States v. Dent
n. Prior inconsistent and consistent statements

1. In general

A. Prior inconsistent and consistent statements used to impeach a witness may be admissible to prove the truth of the matter asserted

B. Given under oath

i. Admissible

ii. FED non-hearsay exemption

C. Not given under oath

i. Admissible in CA

ii. FED

a. Only prior consistent statements can be used to prove the truth of the matter asserted

1. FED non-hearsay exemption

b. Prior inconsistent statements cannot be used to prove the truth of the matter asserted

2. CA

A. Prior statements not under oath offered to impeach a witness are admissible to prove the truth of the matter asserted

3. FED 801

A. Not hearsay

B. Declarant must be available

C. Declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement

D. Either

i. Statement is inconsistent with the declarant's testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition

ii. Statement is consistent with the declarant's testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive

4. CA 1235 

A. Prior inconsistent statements 

i. Statement made by a witness 

ii. Statement is inconsistent with his testimony at the hearing

iii. Offered in compliance with section 770

5. CA 1236

A. Prior consistent statements

i. Statement previously made by a witness

ii. Statement is consistent with his testimony at the hearing

iii. Offered in compliance with section 791

o. Miscellaneous exceptions

1. Judgments of previous convictions

A. Policy

i. Defendant has thoroughly litigated or admitted guilt

ii. Minor crimes are not allowed in because there is less motivation to contest

iii. Not applicable to criminal cases because the defendant has the right to confront accusers
B. FED 803

i. Prior conviction of a crime punishable by death or more than one year in prison

a. Admissible to prove any fact that was essential to the conviction

b. Does not include no contest pleas

ii. Can be used in a criminal prosecution if the conviction is a prior conviction of the person accused in the present proceeding

a. Not when offered by the government in a criminal prosecution for purposes other than to impeach

C. CA 1300

i. Final judgment in a conviction of a felony can be used in a civil matter

a. To prove any fact essential to the criminal judgment

b. Does not include no contest pleas

2. Treatises and commercial lists

A. Policy

i. Publications reflect expert authority

ii. Facts can be easily tested against corroborative evidence because of general notoriety
B. FED 803

i. Commercial publications are admissible

a. Broader list of what is included

ii. Treatises are limited to use in connection with an expert witness

a. Particularly useful in cross-examining an expert

b. Not limited to fact of general notoriety

c. Can be read into evidence but not received as an exhibit

C. CA 1340

i. Commercial publications which are generally used and relied upon as accurate in the course of business are admissible

ii. Historical works, books of science or art, and published maps or chars are admissible only when offered to prove facts of general notoriety and interest

a. Adverse party must be indifferent

b. Cannot admit a medical treatise in a medical malpractice case

1. Does not discuss matters of general notoriety

3. Statements of family history

A. FED 803

i. Allows use of religious records, marriage, birth, and death certificates

ii. Allows use of family bibles and records

B. FED 804

i. Statement of declarant’s personal or family history

a. Declarant is unavailable

b. No requirement of personal knowledge

ii. Statement of another’s personal or family history

a. Declarant is unavailable

b. Proof that the declarant was so closely associated with the subject that he is likely to have accurate information, or is related by blood or marriage

C. CA 1310

i. Declarant’s statement about own family history

a. Declarant is unavailable

b. No requirement of personal knowledge

ii. Inadmissible if made under circumstances indicating a lack of trustworthiness

D. CA 1311

i. Declarant’s statements about the family history of another

a. Declarant is unavailable

b. Proof that the declarant was so loosely associated with the subject that he is likely to have accurate information or where he is related by blood or marriage

ii. Inadmissible if made under circumstances indicating a lack of trustworthiness

E. CA 1312

i. Allows use of entries in family bibles and books

F. CA 1315

i. Allows use of church records

G. CS 1316

i. Allows use of birth, marriage, divorce, and death certificates

4. Ancient writings

A. FED 803

i. Statement that is 20 or more years old and whose authenticity has been verified

B. CA 1331

i. Statement that is 30 or more years old and has been relied on by persons having an interest in the matter

5. Forfeiture by wrongdoing
6. Stroud v. Cook
V IMPEACHMENT AND REHABILITATION
a. In general

1. Impeachment v. contradiction

A. Impeachment

i. To derogate credibility

a. Call in to8 question the truthfulness and veracity of a witness by means of evidence adduced for such a purpose

b. Adducing proof that a witness is unworthy of belief

B. Contradiction

i. Bringing in other witnesses to counter testimony

ii. Contradiction is a method of impeachment 

iii. Always permissible

2. Types

A. Contradiction

B. Character

C. Psychiatric condition

D. Prior statements

E. Bias

3. Objectives

A. Reinforce parts of your case

B. Attack the credibility of your opponent’s case

C. Attack the credibility of the witness

D. Try to build a part of your case that you did not do on direct

4. 10 commandments

A. Be brief and succinct

i. Never more than 3 points

B. Short questions with plain words

C. Always ask leading questions

D. Never ask a question to which you do not already know the answer

E. Listen to the answer

F. Do not quarrel with the witness

G. Do not give the witness the chance to repeat their story

i. Jury will believe it if they hear it more than once

H. Never permit the witness to explain everything

i. Argue the points of inconsistency in closing

I. Avoid asking one question too many

i. Argue the point in closing

J. Save the ultimate point for closing

5. Impeachment of own witness

A. Either party can impeach any witness

i. Common law

a. Could not impeach one’s own witness

b. Proponent vouched for the truth of the witness

ii. But it remains good policy to avoid impeaching one’s own witnesses

a. Looks bad in front of the jury

A. Better to ask the court to declare a witness as hostile

b. Only advisable where the witness gives an unexpected answer

B. Cannot call a witness solely for impeachment purposes to admit otherwise inadmissible evidence

i. Where the proponent knows that the witness is going to deny an inadmissible evidence

a. Ie evidence can only be introduced through the witness’ testimony

ii. Judge has discretion if the proponent can make showing that the witness would give in under the impeachment

a. Principle does not apply

iii. Policy

a. Cannot trust the limiting instructions that would be given

b. Do not want to permit this loophole for otherwise inadmissible evidence

C. FED 607

i. The credibility of a witness may be attacked by any party, including the party calling the witness

D. CA 785

i. The credibility of a witness may be attacked or supported by any party, including the party calling him

E. United States v. Hogan
6. Extrinsic evidence

A. Evidence other than the testimony of the witness on the stand

i. Bringing in other testimony or documents to contradict or impeach what the witness has said

ii. Admissible under limited circumstances

B. Admissible

i. Contradiction within the scope of the direct

ii. Impeachment with a prior felony conviction

iii. Psychiatric condition

iv. Inconsistent statements as to a substantive issue

v. Bias

C. Not admissible

i. Contradiction outside of the scope of the direct

ii. Impeachment with specific acts

7. Scope

A. Cross-examination is limited to the scope of the direct examination

B. But when cross-examining for impeachment, there is some leeway to go outside of the scope of the direct

i. Test for bias, prejudice, perception, memory, lying, inconsistency, etc.

C. FED 611

i. Cross examination should be limited to the subject matter of the direct examination and matters affecting the credibility of the witness

ii. Court has discretion to permit inquiry into additional matters as if on direct

D. CA 761

i. Cross-examination is the examination of a witness by a party other than the direct examiner upon a matter that is within the scope of the direct examination of the witness

E. CA 773

i. A witness examined by one party may be cross-examined upon any matter within the scope of the direct examination by each other party to the action in such order as the court directs

ii. The cross-examination of a witness by any party whose interest is not adverse to the party calling him is subject to the same rules that are applicable to the direct examination

8. Religious beliefs

A. Cannot attack the credibility of a witness by introducing evidence of religious beliefs or lack thereof

i. Ie cannot be used to show truthfulness or untruthful character

B. Can be used to show bias in FED

i. Ie witness is a member of a specific religious organization that is a party to the litigation

9. Impeaching a hearsay declarant

A. Apply same rules of impeach as if the declarant were an actual witness

B. Introduce testimony of poor reputation and opinion for truthfulness

10. Cannot appeal the denial of a motion to exclude evidence of a prior conviction unless the witness takes the stand

A. Cannot no whether the motion would have been reconsidered

B. No way to predict what would have transpired if the defendant took the stand

i. Ie if the error was harmless

b. Contradiction

1. In general

A. Introducing evidence to contradict the testimony of the witness

i. Can introduce extrinsic evidence to contradict testimony from the direct

ii. Cannot introduce evidence to contradict as to a collateral issue outside the scope of the direct

2. Collateral matter rule

A. Refers to testimony outside the scope of the direct

B. Refers to questions or issues which are not directly involved in the matter or action at hand

i. By the side or at the side

ii. Evidence that is irrelevant on direct

C. Cross-examination is allowed on collateral issues

i. Witness is confined to the answers given

ii. Cannot introduce extrinsic evidence

iii. Credibility is not considered collateral

3. FED

A. Follows general rule

B. Not codified

4. CA 780

A. Except as otherwise provided by statute, the court or jury may consider in determining the credibility of a witness any matter that has any tendency in reason to prove or disprove the truthfulness of this testimony at the hearing

i. Types

a. Demeanor while testifying and the manner of testimony

b. Character of testimony

c. Extent of capacity to perceive, recollect, or communicate about any matter in testimony

d. Extent of opportunity to perceive any subject of testimony

e. Character for honesty or veracity of their opposites

f. Existence of nonexistence of a bias, interest, or other motive

g. Statement previously made by the witness that is consistent with the testimony at the hearing

h. Statement made by the witness that is inconsistent with the testimony

i. Existence or nonexistence of any fact testified to by the witness

j. Attitude toward the action in which testimony is given

k. Admission of untruthfulness

ii. Not an exclusive list

B. Judge should weigh the collateral issue in terms of prejudice and waste of time

C. Collateral rule is enforced through a balancing test

5. State v. Oswalt
6. United States v. Copelin
c. Character

1. In general

A. Impeaching the witness by challenging his truthfulness or untruthfulness

i. Allows use of circumstantial character evidence to attack or support a witness’ honesty and veracity

ii. Once a witness testifies, his truthfulness becomes a central issue in the case and can be impeached

a. Test for bias, prejudice, perception, memory, lying, inconsistency, etc.

b. Character evidence is inadmissible for any other purpose

A. Ie evidence of drug use to show that the witness was under the influence at the time of the incident

c. Exception

A. Limitation does not apply to criminal prosecutions

B. CA only
iii. Types

a. Can use reputation and opinion evidence to impeach a witness

A. Character is strong impeachment evidence

b. Can impeach with specific acts and prior convictions in limited circumstances

B. Focus is on whether a witness is credible

i. Past discussion of circumstantial character evidence focused on whether the defendant committed the crime

a. Ie how the evidence could be introduced without the party testifying

ii. Separate rules

C. Can introduce evidence of good character to support credibility only after evidence has been admitted attacking the witnesses credibility

D. FED 608

i. Credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation

ii. Limitations

a. The evidence may refer only to character for truthfulness or untruthfulness

b. Evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise

E. CA 786

i. In a civil case, evidence of traits of character other than that for truthfulness and veracity may not be admitted

ii. In a criminal case, can impeach a witness with evidence other than truthfulness

a. Ie bad memory, reputation, etc.

2. Truthfulness and veracity

A. Reputation and opinion

i. Can introduce extrinsic evidence to testify with reputation and opinion as to the witness’ poor reputation for truthfulness

a. Applicable in both civil and criminal

b. Exception for CA criminal prosecutions

B. Specific acts

i. Admissible at the discretion of the judge

a. Must convince the judge that the specific acts evidence is valid and relevant as to truthfulness or untruthfulness

A. Includes specific act evidence impeachment of some other witness about whom the witness on the stand has testified concerning character

1. Ie a witness for reputation and opinion

b. Impeaching party is bound by the answer that the witness gives

A. Ie if the witness lies, cannot introduce extrinsic evidence to contradict

c. No extrinsic evidence

A. But can be used to refresh the witness’ memory outside of the presence of the jury

ii. CA

a. Does not allow impeachment through specific acts in civil matters

b. Can impeach any criminal witness with specific acts for any purpose

iii. FED 608

a. Judge has discretion to allow in specific act extrinsic evidence

A. Most likely not be admissible

b. The cross-examiner may be permitted to tell the witness that the extrinsic evidence is in his possession

A. But will not be allowed to show it

1. Risky

B. Is a powerful tool if allowed

iv. CA 787

a. Does not allow impeachment through prior bad acts in civil matters
b. Anything goes in criminal
C. United States v. Owens
D. United States v. Drake
E. United States v. Saada
3. Prior convictions

A. Different approaches

i. FED

a. Must go to the witness’ character for truthfulness

A. Admissible in criminal and civil

b. 2 types

A. Felony conviction within the last 10 years punishable by over a year of imprisonment

1. Apply balancing test

2. Higher standard for impeaching a criminal defendant

a. Probative value must outweigh prejudicial effect

i. Shifts burden

b. Not prejudicial effect substantially outweighs probative value

B. Felony conviction within the last 10 years for a crime of crimen falsi

1. Any crime that involves some element of deceit, untruthfulness, or falsification bearing on the accused’s propensity to testify truthfully

2. No balancing test

3. Types

a. Perjury

b. Subordination of perjury

c. False statements

d. Criminal fraud

e. Embezzlement

f. False pretense

4. Not crimen falsi

a. Property crimes

i. Larceny

ii. Theft

iii. Robbery

b. Crimes of violence

c. Narcotics offenses

ii. CA

a. Felony convictions involving moral turpitude are admissible for impeachment in criminal cases

A. Subject to balancing test

b. Need not go to the witness’ character for truthfulness

A. Only admissible in criminal cases

B. Different rules in civil cases

1. Did not learn these

c. Crimes of moral turpitude

A. Exceptions

1. Conspiracy to commit a misdemeanor

2. Conspiracy to tattoo a minor

3. Simple possession of a controlled substance

4. Convictions where pardons were issued

B. Judge must place balancing on the record

C. FED 609

i. Can introduce a felony punishable by more than one year

a. A conviction more than 10 years old cannot be used unless it passes the balancing test and the proponent informs the defendant that it will be used

b. Apply balancing test for criminal defendant

A. Use internal balancing test

B. Government has to show that the probative value outweighs the prejudicial value

1. No need to show substantially outweighs

C. Danger of prejudice is usually too high when the prior conviction is the same as the current charge

c. Balancing test for witness other than the defendant

A. Use normal balancing test

B. Evidence will not be admissible if it substantially outweighs probative value

1. Burden is on the witness

ii. Crimes involving dishonesty are admissible

a. No balancing test

b. Narrow definition of dishonesty

A. Offense must involve some element of deceit, untruthfulness, or falsification

B. No need to look at the particular facts of the crime

1. Will consider whether the crime in general is one of dishonesty

iii. Convictions where pardons were issued cannot be used

iv. Juvenile convictions generally cannot be used

a. May be allowed in a criminal case

v. Pendency of an appeal does not render evidence of a conviction inadmissible

D. CA Article I § 28

i. Criminal

a. A felony conviction can be used to impeach a witness’ credibility

A. By constitutional amendment

B. Much more expansive than the federal rules

b. General balancing test still needs to be done

A. Judge must

1. State on the record why it is probative

2. That there is no unfair prejudice

3. Issue a limiting instruction

c. Must be a crime of moral turpitude

A. Most felonies involve moral turpitude

ii. Civil

a. Different rules apply

b. Do not need to know these

E. United States v. Sanders
F. United States v. Wong
G. United States v. Brackeen
H. Luce v. United States
I. People v. Castro
d. Psychiatric condition

1. In general

A. Evidence of condition is admissible to impeach a witness

i. Must be relevant and not unfairly prejudicial

ii. Typically requires a showing by an expert witness or a stipulation between the parties

a. Use of extrinsic evidence

iii. Common law did not allow such evidence

a. Ie science was unproven

B. Elements

i. Connection between the condition and witness’ capacity for truthfulness

ii. Evidence of the nature of the illness and its impact on credibility, reflection on reality, perception, etc.

2. United States v. Lindstrom
e. Prior statements

1. In general

A. Prior inconsistent statements can be used to impeach a witness’ credibility

B. Prior consistent statements can be used to rehabilitate a witness after impeachment

2. Inconsistent statements

A. A statement that is inconsistent with the witness’ testimony

i. Not hearsay because it is not being used for the truth of the matter asserted

a. Being used to show that the witness is not trustworthy because of inconsistent statements

ii. Common law required a foundation that is no longer necessary

a. Ie circumstance surrounding the inconsistent statement

B. Admissible to impeach a witness

i. Can be oral or written

a. Can impeach a witness about an inconsistent statement or conduct without disclosing any information about the statement

A. Ie can be surprised during cross-examination

b. Can impeach witness about a writing without showing it to him, reading it to him, or disclosing it to him

A. Can be accomplished in any fashion a lawyer chooses

ii. Can introduce extrinsic evidence

a. Have to give the witness a chance to explain or deny the inconsistent statement at some later point

b. Can be used to prove the truth of the matter asserted

A. CA

1. When evidence of an inconsistent statement has been introduced properly, the statement is admissible as an exception to the hearsay rule

2. Also applicable to prior consistent statements

B. FED

1. Prior inconsistent and consistent statements given under oath are not hearsay

a. FED exemption

b. Other prior inconsistent statements are only admissible for impeachment

2. Prior consistent statements are not hearsay if offered to rebut a charge or recent fabrication or improper influence or motive

a. FED exemption
iii. Lack of memory cannot be impeached by a prior statement

a. Unless the record supports that the lack of memory is suspect

C. FED 613; 801

i. Must be made prior to testimony

ii. If declarant testifies at trial and is subject to cross-examination concerning the statement, the inconsistent statement may be used for both impeachment and to prove the matter asserted

iii. If the statement is not given under oath, it can only be used for impeachment

iv. No need to provide evidence, unless asked by adverse party

D. CA 768-770; 1235

i. Inconsistent statement can be raised without notice

ii. No need to show the witness the evidence

iii. But must be shown to all parties before the witness may be asked about it

3. Consistent statements

A. Permissible to rehabilitate a witness after impeachment by prior inconsistent statements or a charge of recent fabrication, bias, or other improper motive

i. FED hearsay exemption

B. Prior consistent statement must be made prior to the inconsistent statement or before the bias, fabrication, or improper motive is alleged to have arisen

C. FED 801

D. CA 791

i. Evidence of a statement previously made by a witness that is consistent with his testimony at trial is inadmissible to support his credibility

ii. Exceptions

a. Offered after prior statements that are inconsistent with what he said at trial are introduced for the purpose of attacking his credibility

b. Charge made that his testimony has been recently fabricated or influenced by bias or other improper motive

E. CA 1236

i. Can use prior consistent statements to rehabilitate, bolster, and prove the matter asserted

4. Coles v. Harsch
f. Bias

1. In general

A. Can always impeach a witness for bias

B. Can use extrinsic evidence

i. Ie relatives, significant others, common membership in an organization, witness’ feelings towards a party, immunity deals, etc.

2. FED

A. No specific rules

B. Follows CA guidelines

3. CA 780

VI PRIVILEGES
a. In general

1. Rules that protect communication

A. Certain relationships are valuable

i. Communications should be protected

ii. Even if valuable information is concealed

B. Protects the communication and not the underlying information

i. Any communication between the privileged parties

ii. Must take reasonable steps to ensure that the communication is private

a. But information is protected even if somebody is eavesdropping etc.

C. No government agency can compel disclosure

i. Court cannot compel disclosure

ii. Extends to discovery

D. The privilege survives death

2. Elements

A. Parties are engaged in privileged relationship

B. Reasonable steps to ensure privacy of the communication

3. Categories

A. Look to common law for protected relationships

i. FED only

B. Must be defined by statute

i. CA only

C. Types

i. Attorney to client 

ii. Spousal

iii. Priest to penitent

iv. Doctor to patient

v. Parent to child

4. Policy

A. Privacy

i. Important right of people to have free communication

ii. Not to be fearful that information will be disclosed against their will

B. Right against self-incrimination

i. Disclosure would violate this constitutional right

ii. Certain relationships where the government should not have authority to compel disclosure of confidential communications

C. Facilitate operation of the legal system

i. Attorneys will be able to perform better when they have all of the facts

5. FED 501

A. Lacks specific language

i. Congress rejected elaborate statutory scheme

ii. Largely follows CA principles

B. Common law will apply and federal courts will rely on precedent

i. Can create new privileges through precedent
6. CA 901

A. Defines proceeding very broadly

i. Privileges apply to any setting where testimony may be compelled

ii. Broad range of possibilities

7. CA 910

A. Privilege is inviolate in every proceeding

8. CA 911

A. Only privileges specifically given by statute are recognized

b. Holder of the privilege

1. The person who generally communicates

A. No party can comment on the exercise of privilege

i. Ie privilege is pointless if adverse party can reference it to make an inference

B. Joint privilege

i. More complicated rules where multiple parties are involved

2. Court cannot require disclosure of information that is claimed to be privileged

A. Adverse party must produce independent information to prove that the information is not privileged

i. Any disclosure, even to a judge, destroys the purpose of the privilege

B. FED 104

i. In determining a claim or privilege the court may not rely upon the claimed privileged information

ii. Cannot force disclosure to determine if the communication is privileged

C. CA 918

i. Presumption of privilege

a. Anytime there is a communication between the parties, there is a presumption that there is a privilege

ii. It is exceedingly difficult to defeat a claim of privilege

a. Court cannot rely on information from the communication

b. Adverse party must produce independent information to overcome the privilege

iii. Covers any form of agency employed or set in motion by client

3. Waiver

A. Only the holder of the privilege can waive it

i. If holder waives it, it is considered waived for all purposes

a. Complicated issue with joint privilege
ii. Other party needs evidence that the holder has knowingly waived it

B. CA 912

i. Methods of waiver

a. Holder discloses significant portion of the communication

A. Entire waiver

b. At a hearing, holder does not object to introduction of privileged communication

c. Holder files lawsuit that is reveals the privileged information

A. Ie extent of medical injuries

d. Claim of incompetence of counsel in a criminal case

A. Court has to examine the attorney’s conduct

c. Attorney-client privilege

1. Covers a person who sought to be or actually is a client

A. Someone who consults an attorney for the purposes of seeking legal advice

i. No requirement of retention

ii. Anything disclosed to a lawyer is confidential 

a. Duty of confidentiality

iii. Any entity is bound by attorney-client privilege necessary to assist the attorney

a. Ie legal assistants, private investigators, etc.

iv. Privilege survives death

a. Ethical obligation and a fiduciary duty to the client

b. Also practical application of recruiting and retaining clients

A. Client does not want a lawyer that will reveal protected information posthumously

B. Evoking privilege

i. Attorney has ethical obligation to evoke privilege

ii. Judge also has obligation to evoke privilege

a. CA only

C. CA

i. A communication between a client and any person reasonably believed by the client to be a member of the bar

a. Ie covers communications with non-lawyers

D. CA 952

i. Protects all information transmitted in confidence by a client to his attorney

a. Covers legal opinions given by the lawyer

ii. Confidence

a. Must take reasonable steps to ensure that the conversation is private

iii. 3rd parties

a. Covers information that must be disclosed to a 3rd party to assist the attorney

b. Ie retention of a private investigator or paralegal necessary to representation

iv. Survives death

E. CA 955

i. Attorney must invoke the privilege on behalf of the client if there is an attempt to force disclosure

ii. Places legal and ethical duty on attorney to protect privileged communication

2. Crime fraud exception

A. Where a person consults with an attorney for the purposes of committing a crime or fraud

i. Communication is not covered by privilege

a. Not the type of communication society wants to protect

ii. Party must state a clear intent that the purpose of the communication is to commit or enable another to commit a crime or fraud

iii. Communication becomes unprotected

a. Only allows disclosure of information that relates to the illegitimate conversation

B. Proving the exception

i. Party must show with independent evidence that there is a reasonable basis for concluding that the exception applies

ii. Judge retains discretion to order in camera review

a. Presumption of privilege

b. Factors

A. Importance to the case

B. Likelihood that the exception applies

C. Scope of the information to be review

C. Limitations

i. Does not apply where the client asks for legitimate legal advise and then uses the information to commit a crime

a. Want to encourage society to be informed of the law 

ii. Does not apply if a client does not intend to commit a criminal or fraudulent act, even if counsel acts with a criminal or fraudulent intent in giving the advice

iii. Does not apply to communications about a client’s past criminal or fraudulent acts

D. CA 956

3. Corporations

A. Standard for corporate attorney-client privilege

i. Privilege is not limited to those in the corporation who are in a position of control

B. Elements

i. Communication was made by an employee at the direction of a corporate supervisor

ii. Objective indication that the purpose was to secure legal advice from counsel

iii. Treated as confidential by both the company and the attorney

4. Work product doctrine

A. FED

i. A party may obtain documents and tangible things prepared in anticipation of litigation by an attorney or agent of the opposing party

a. Must show substantial need

b. Party cannot without undue hardship obtain the substantial equivalent from other sources

B. CA

d. Spousal

1. Spouses have the right not to be forced to testify against one another

2. Cannot be forced to disclose information from a confidential communication with a spouse

e. Priest to penitent

1. Person who is doing the communicating is the one who holds the privilege

2. If the communicant decides to reveal the information, a priest can still refuse to testify

A. Ie penitent waives privilege
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