Evidence Outline

I. RELEVANCE

a. Three Part Test

i. What Proposition is the evidence being offered to prove?

ii. Is the proposition provable in the case at hand?

1. Is it an element?

2. An issue that arises during litigation

a. Part of a defense

b. Credibility

iii. Does the evidence have some Tendency / Reason to Prove / Disprove the proposition?

1. Evidence almost always has some tendency to prove/disprove a proposition

b. Direct Evidence Examples:

i. Defective Paint Can:  P wants to introduce that paint can 1 ruined his home to prove can 2 is defective

1. Proposition?  Evidence is being offered to prove can 2 is defective

2. Is provable in the case?  Yes

3. T/R to prove?  Not great evidence, but can 1 does have some tendency/reason to prove can 2 is defective

a. Thus evidence is relevant

c. Inference Examples

i. Knapp (79):  D testifies he killed X in self-defense and was afraid of X because D heard X beat up and killed an old man.  State wants to provide evidence that the old man died of alcoholism.

1. Relevant?

a. Proposition?  Trying to prove old man died of alcoholism

b. Provable?  Yes, state can discredit D’s alibi

i. Self defense requires a reasonable fear

c. T/R to prove?  Yes.  Has some T/R to prove that D did not hear this story.  Tends to show D did not have a reasonable fear because old man was not beaten to death

i. Inference is that it’s less likely D heard the story

d. Balancing Test for Prejudice

i. How probative is the evidence?

1. How much weight does it have?

2. Relevance and weight never decided in the abstract

a. Must look at all evidence in the record

ii. What is the risk of unfair prejudice?

1. Will the jury use the evidence contrary to the law?

2. Will the evidence cause the jury to make a purely emotional decision?

iii. Rule 403:  although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of 

1. Unfair prejudice

2. Confusion of the issues

3. Misleading the jury

4. Considerations of undue delay, waste of time, or needless

iv. CA §352:  the court in its discretion may exclude evidence if its probative value is substantially outweighed by the probability that its admission will
1. Create substantial danger of undue prejudice, confuse the issues, or mislead the jury
2. Or necessitate undue consumption of time

v. Examples

1. Love Note:  X is dead.  P wants to introduce a love letter from Y to X to show Y killed X.

a. Takes multiple inferences to get that conclusion

b. Thus the weight of the letter is low

c. And good be unfairly prejudicial

d. Thus although relevant, likely excluded due to unfair prejudice

2. Love Note, Plus Gun Sale, Plus Ballistics Evidence:
a. Looking at all the evidence, the weight of the letter increases

b. Must consider Context

c. Now likely gets in

3. Old Chief (81):  state wants to introduce that D had a prior felony for assault in a new case involving a bar fight.

a. Proposition?  That he was in a bar fight

b. Provable?  Yes

c. T/R to prove? Yes, involved in one assault, likely to be involved in another.

i. Thus is relevant

d. Unfair Prejudice?  Yes

i. Big fear that the jury will over generalize and say guilty before thus guilty now

e. Held, probative value substantially outweighed by unfair prejudice

4. Alcohol Test (91):  D wanted to exclude a BAC test that showed D was over the limit due to unfair prejudice.  D had a nurse testify that D was sober minutes before the crash.

a. Held, BAC test is not unduly prejudicial

i. Jury needs to weigh the test with the testimony

ii. Judge cannot determine credibility

vi. Review

1. Hypo 1:  A (surviving widow) sues X for the wrongful death of B (A’s husband) who was hit and killed by X’s car.  X admits liability.  A offers evidence that X was drunk driving and that B was thrown 80 feet from the impact.  Relevant?

a. Proposition?  That X is at fault

b. Provable?  NO

i. Once X admits liability there’s no need to prove fault

ii. Not relevant

iii. Often a strategy to take emotions from the calculation of damages

2. Hypo 2:  P sues D for damages for personal injuries and for wrongful death of P’s wife.  P also seeks emotional damages resulting from his presence at the scene of the accident.  P testifies that he did not see his wife after the accident because he was knocked unconscious.  D admits fault.  P offers evidence of photos of his wife’s body and testimony regarding reconstruction required to have an open coffin.  Relevant?

a. Proposition?  That X suffer EED

b. Provable?  NO

i. Legal element is not satisfied.

ii. Must witness the accident to recover for EED

3. Hypo 3:  D is charged with selling weed.  P offers evidence that in the company of an Informer, D sold weed to an undercover PO.  D’s defense is that the PO framed him and the informer planted the weed a D’s house.  D offers evidence that before the sale, D filed a false arrest suit against the PO for an earlier arrest.  Relevant?

a. Proposition?  That PO had motive to frame him

b. Provable?  Yes.  Can prove he was framed.  Legit defense

c. T/R to prove Prop?  Yes, does tend to prove his defense

4. Hypo 4:  X is charged with selling heroin.  A PO testifies that he bought heroin from X at 8:00 on 1/30 which is 6 months before X’s arrest.  X’s defense is an alibi.  He testifies that on 1/30 he and his wife saw “Airport” at the theater and that it was raining.  The wife corroborates the story.  The theater manager testifies “Airport” was showing 1/25 to 1/31.  A weatherman testifies that it rained on 1/30 from 6:00 to 10:00 and on no other days.

a. Proposition?  That he was at a movie, not selling heroin

b. Provable?  Yes.  Can prove an alibi

c. T/R to prove Prop?  Yes

i. Weight of the evidence increases because connected w/ supporting evidence

5. Hypo 5:  D is charged w/ forgery of a check and using it to obtain cash from V.  D allegedly endorsed the check w/ a forged signature of someone authorized to sign the check.  Check was returned because it required two signatures.  D offers evidence that he made restitution for the check a week after the incident.  Relevant?

a. Proposition?  That he mad a mistake 

b. Provable?  NO

i. By law restitution is not a defense to forgery

6. A-Rod:  wife alleges A-Rod is a cheater.  Relevant?

a. Proposition?  That the marriage is irrevocably broken (IB)

b. Provable?  

i. FL law: IB= any reason no matter fault

1. A-Rod:  no matter fault means affair is not relevant

2. Wife:  don’t need fault, but affair does show marriage is IB

7. CA Family law:  conclusive proof that child belongs to parents who live together.  Kid offers evidence of a DNA test that says 99% chance Dad is not Dad.  Relevant?

a. Provable?  NO

i. By law, evidence is irrelevant

II. Policy Exceptions to Admissibility of Relevant Evidence

a. Probability Evidence

i. Admissible only if

1. Valid and adequate foundation

a. Acceptable methodology

b. Applied to the facts in the case

2. No danger of unfair prejudice

a. Cannot substitute mathematical probabilities to make a jury decision

III. HEARSAY

a. Three Questions

i. What is the out of court “statement?”

ii. What is asserted by the out of court “statement?”

1. What does the speaker intent to communicate?

iii. Is the statement being offered to prove the truth of the matter asserted?
b. Examples

i. Phil Specter:  his driver testifies that Phil said, “I think I killed someone” and was carrying a handgun.  Hearsay?

1. Saw the handgun?

a.  Just on observation based on personal knowledge, Not Hearsay

2. “I think I killed someone”

a. Relevant?  YES

i. Proposition?

1. That Phil killed his girlfriend

ii. Provable?

1. If his defense is that she killed herself, then proof that he killed her is provable

2. If his defense was it was an accident, then if he killed her might be admitted thus not provable

iii. T/R to Prove?

1. Yes, tends to prove he killed her

b. Hearsay?  YES

i. Statement?

1. “I think I killed her”

ii. Assertion?

1. That he thought he killed her

iii. Depend on T of matter asserted?

1. Yes, tends to show Phil pulled the trigger

ii. English (98):  E was convicted of murder.  E offered as evidence a confession of the murder by L to Police.  L did not testify at trial.

1. Statement?

a. L’s Confession

2. Assertion?

a. That L committed the crime

3. Depend on T of matter asserted?

a. Yes, officer’s testimony about L’s out of court statement is being used t prove the truth of the matter asserted i.e. that L killed the man, not E

iii. Car Crash 1:  Prof testifies that “I told my class that I saw a car run a stoplight on the way to class and hit another car”

1. This is Hearsay

2. Using an out of court statement “I told my class” to prove truth of the mater asserted (that the car ran the light)

iv. Car Crash 2:  Prof testifies that he saw a car run a stoplight on the way to class and hit another car.

1. Not Hearsay

2. Observation based on personal knowledge

v. Murdock:  dispute over an inheritance.  Mom and Dad both die in a plane crash but inheritance depends on who died first.  PO on the scene testifies that he heard Dad say, “I’m alive.”

1. Relevant? YES

a. Proposition?  That Dad lived longer

b. Provable? Yes, an element at issue

c. T/R to prove?  Yes, tends to prove he lived longer

2. Hearsay?  NO

a. Statement is “I’m alive”

i. But, does not really depend on the truth of the matter asserted.

ii. Just the observation of him speaking tends to prove he was alive longer

iii. Doesn’t matter what he said but that he said it.

b. What if he said, “I’m dead?”

i. Still does not depend on truth of the matter asserted

ii. Just being offered to prove Dad lived longer than Mom

vi. Captured by Terrorists (106):  D convicted of carrying ammo.  Claims he was under duress.  Offers evidence that terrorists told him they would “behead him” if he did not carry the ammo.

1. Relevant?  YES

a. Proposition?  That D was scared

b. Provable? Yes, an element of Duress is reasonable fear

c. T/R to prove?  Yes, tends to prove he had reasonable fear

2. Hearsay?  NO

a. Statement?

i. “We will behead you”

b. Assertion?

i. That they would behead him

c. Depend on T of matter asserted?

i. No.  Does not depend if what they said was True, just that it was said, giving D a reasonable sense of fear

ii. They could have been lying, but he was still put under duress

vii. Slippery Floor (107):  suing a funeral home for injury cause by slippery floors.  Manager testifies that customers told him, “the floor was slick.”

1. Relevant?  YES

a. Proposition?  That the home was on notice

b. Provable? Yes, an element of negligence

c. T/R to prove?  Yes, tends to show home knew of a slick floor problem

2. Hearsay?  NO

a. Statement?  “The floor was slick”

b. Asserted? Same

c. Depend on T of mater asserted?

i. No.  Don’t care if complaints were truthful.  Only care if manager heard such complaints to prove they were on notice

ii. Customers could be liars, manager still on notice

c. Limiting Instructions

i. Rule 105:  when evidence which is admissible for one purpose but not admissible for another purpose the court, upon request, shall restrict the evidence to its proper scope and instruct the jury accordingly
1. Council must request or the objection is waived
2. If properly requested, court must tell jury during trial and put in jury instructions
a. Ex:  some testimony might not be unduly prejudicial in one use, but very prejudicial in another
b. Ex:  some testimony may have a hearsay and a non-hearsay purpose
ii. Hospital (108):  P sues hospital for negligent hiring and for negligence by a Dr..  Offers records from other hospitals that the Dr. was restricted and not hired.

1. Relevant?  YES

a. Proposition?  That the hospital was Neg. in hiring Dr.

b. Provable? Yes, an element of negligence was that the hospital should have known about Dr.’s history

c. T/R to prove?  Yes, tends to prove they should have known

2. Hearsay?  NO

a. Statement?  The records showing Dr’s past

b. Asserted?  That he was a bad Dr.

c. Depend on T of matter?  No

i. Don’t care if reports were true, just that they existed and hospital should have seen them

3. Limiting Instructions?

a. Council did not request, thus waived

b. Should have limited use only to Neg. hiring.

c. Should not be used to prove Dr. was Neg. in the operation

i. Fears of undue prejudice… jury jumping conclusions

d. Independent Legal Significance
i. When words themselves have a legal effect then they are NOT hearsay

ii. Examples

1. Guarantee (109):  P testified that R told him, “I will guarantee payment for the orders.”

a. Oral Gty. has independent legal Sig. and is not hearsay

2. Gift:  Mom says, “I am giving you this” as she hands you a present.

a. Not hearsay

b. Words of donative intent accompanying a transfer of property have an independent legal Sig.

e. State of Mind

i. Out of court statements are not Hearsay if used to determine someone’s state of mind

ii. Examples

1. Fun-Damental Novelty Toilets (110):  trade dress infringement case.  Sales manger testifies that, “customers complained that the Toilet was being sold at other stores for a lower price.”

a. Not hearsay.  Does not depend on truth of matter asserted.

i. Not trying to prove other stores are selling it for less

ii. Rather, trying to prove customers were confused by an infringing product

b. Hypo:  manger testifies that customers said, “these two products look exactly the same”

i. This is hearsay

ii. Depends on T of matter asserted

2. Trump v. Cuban:  T sues C for stealing an idea for a TV show.  Cuban testifies that, “T and I are friends and he said I could use any ideas I wanted”.  T’s friend testifies that T said, “I think C is a stupid, lucky, spoiled punk”.

a. Is the friend’s testimony hearsay?  NO

i. Not trying to prove C is actually stupid

ii. Just trying to prove T does not like C by inference (i.e. his state of mind)

iii. Thus, less likely that T gave C permission to use his ideas

3. Hernandez (112):  D convicted of drug dealing.  Claims he was set up.  Govt. offers testimony that, “a US customs agent said he was a drug smuggler”.

a. Hearsay?  Yes

i. Trying to prove he’s a drug smuggler thus depends on T of the out of court statement.

ii. Govt. claimed it showed state of mine of the arresting officer

1. But this state of mind is not relevant

b. Hypo:  same testimony is used in a preliminary hearing.  D argues there is no probable cause to arrest.

i. NOT hearsay

ii. Testimony shows agent acted in good faith and could ad the info to make probable cause.  Does not depend if he was really a drug smuggler.

4. Hypo 1 (114):  X is prosecuted for assault w/ a deadly weapon on A.  X’s defense is self-defense.  Prosecution calls B who testifies that a week before the fight A told him that X had hit him several times with a bat a month before in a sudden fit of rage.  Hearsay?

a. Relevant?  YES

i. Proposition?  That X did not act in self defense

ii. Provable? Yes, can attack his defense

iii. T/R to prove?  Yes, tends to prove A was afraid of X… less likely that A would attack X first

b. Hearsay?  NO

i. Statement?  X hit A

ii. Depend on T of matter?  No

1. Don’t care if true

2. Tends to show A is afraid of X

c. Unfair Prejudice?  Maybe

i. Limit to this use only.  Cannot use to say he hit him once, now more likely to hit him again.

5. Hypo 2 (114):  X is prosecuted for murder of A.  A died of a bullet wound received in X’s house.  X’s defense is that X was showing a pistol to A at A’s request and that it accidentally went off as A was handling it.  Prosecution calls B to testify that a week before A’s death, A told him that X had threatened to kill A.

a. Relevant?  YES

i. Proposition?  That A would not ask to see the gun

ii. Provable? Yes, can attack D’s alibi

iii. T/R to prove?  Yes, tends to prove A was afraid of X… less likely that A would ask to see a gun at his house

b. Hearsay?  NO

i. Statement?  X threatened to kill A

ii. Depend on T of matter?  No

1. Don’t care if true

2. Tends to show A is afraid of X

c. Unfair Prejudice?  Maybe

i. Limit to this use only. 

ii. Cannot use to say he threatened to kill A therefore he did kill A

1. That would be Hearsay

6. Hypo 3 (114):  X is prosecuted for murder of A, his wife.  It is undisputed that while A was seated in a chair watching TV, X pulled a gun from his pocket and fired 3 shots into A, killing her.  In order to negate the intent requisite for 1st degree murder, X testifies to a history of marital difficulties, which he claims impaired his mental condition.  In rebuttal, to prove A’s state of mind shortly before her death, prosecution calls B who testifies that in a phone call w/ A the day before her death A said, “I know X is going to kill me.”

a. Relevant?  NO

i. Proposition?  That A was afraid of X

ii. Provable? NO.  Her state of mind is not an element of 1st degree murder

b. Relevant?  YES

i. Proposition?  To show X premeditated the killing

ii. Provable? Yes, an element of 1st degree murder

iii. T/R to prove?  Yes

c. Hearsay?  YES

i. Statement?  X threatened to kill A

ii. Depend on T of matter?  Yes

1. Depends on T of matter asserted to prove X’s state of mind

7. HYPO:  woman says, “I am the pope.”  Hearsay if used to prove she’s insane?

a. No

b. Not trying to prove she’s the pope but rather that she’s insane

f. “Statements”

i. Assertive Conduct (Hearsay)

1. Any conduct intended to communicate a message

ii. Non-Assertive Conduct (NOT hearsay)

1. Any conduct NOT intended to communicate a message

a. Actors/Speakers simply acting in accordance to a belief

b. Ex:  opening an umbrella when it starts to rain

2. Three Types

a. Pure Non-Assertive Conduct:  Pure action

b. Actions w/ Words

i. Ex:  Dr. puts on cast and says “your arm is broken”

ii. Act is not hearsay

iii. Words are

c. Words of action

i. “I’m giving you a raise”

ii. If using to show boss trusted this employee then NOT hearsay

iii. Boss acting in accordance to his belief
iii. Only People Make Statements
1. Machines do no make statements

2. Ex:  speed gun read 40mph

a. As long as officer established how the gun works and how accurate it is, it is not hearsay

3. Ex:  church bell rang 7 times

a. Not hearsay…  not a statement

iv. Examples:

1. Zenni (114):  while searching D’s home, PO answered the phone and person said, “put $2 on Paul Revere in the 3rd.”

a. Held Non-assertive conduct

b. Statement does not assert that D is a bookie

c. But, statement tend to prove the home was a gambling establishment

d. NOT hearsay

2. Illegal Pizza Parlor:  PO answer the phone and person says, “I want a large pepperoni”.

a. NOT hearsay

b. Tends to prove person operated a pizza parlor

c. Speaker is simply acting in accordance to a belief

3. Canadian Beef (121):  prime minister “ate a public lunch of beef to combat the mad cow disease scare”

a. Normally assume one does not eat to send a message

b. But here, clearly did eat to send a message

i. Thus, this is assertive conduct and could be Hearsay

4. Cold Train (123):  women claimed she got sick from the train being to cold.  D offers testimony by conductor that “no one else complained that it was too cold.”

a. Not hearsay

b. Absence of conduct, Non-assertive

5. Jaramillo (125):  pay-owe sheets found at an apartment frequented by D used to show the character and use of the Apt. as a drug house

a. Close call, but held non-assertive

b. Even if limited to show character/use of the Apt. sheets tend to be assertive

i. Intend to communicate a message (more so than Zenni)

ii. Fact that house is used for drugs depends on T of the pay/owe sheets

c. Unfair prejudice?

i. Hard for jury to NOT use this evidence to show D is involved in drug dealing

6. Russian Spy Case (127):  hidden letter is found containing lots of incriminating evidence about D, an alleged Russian spy.

a. Letter says, “D is a spy”.

i. Hearsay

b. Letter also says, “D was born OK, worked here, went to school here, info on his wife and family, etc…”

i. Not hearsay

ii. Does not depend on T of matter asserted.  Just tends to show two Russians knew a lot of details about his life which has T/R to show D was a spy.

7. Hypo:  child is molested and describes to her mother what the inside and outside of the house looked like where she was molested.  Mother testifies what the child said.  Hearsay?

a. NO

b. Out of court description of a physical appearance of D’s home is convincing circumstantial evidence

8. Brown (129):  IRS agent testified that 95% of D’s tax preparations overstated deductions.  Need to prove D did this willfully.

a. Hearsay

b. In order for agent to know D overstated the deductions she had to speak w/ them

c. Thus, she is relying on their out of court statements

d. Taxpayers could not be cross-examined

IV. HEARSAY EXAM7

V. DIVISION OF RESPONSIBILITY

a. Judge makes evidentiary policy decisions about admissibility
i. Ex:  P must offer enough evidence to the judge to rule that by the preponderance of the evidence that it’s a dying declaration

b. Once admitted, the jury can believe or disbelieve the evidence for any reason
i. Ex:  can challenge credibility of the dying declaration once admitted

c. Rule 104(b):  In making the determination of a preliminary Q of fact, judge is not bound by the rules of evidence other than privilege
i. Bootstrapping is allowed

ii. Can use hearsay statement itself to prove foundation to establish admissibility

iii. Cannot bootstrap in CA
iv. Personal knowledge:

1. Under the FRE a witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter about which he/she is testifying.

VI. ECEPTIONS TO HEARSAY RULE
a. ADMISSIONS

i. Most important exception to the HS rule
1. Fed rules, admission are NOT even HS

2. CA rules, admissions are HS but admissible

ii. Rational

1. Not based on reliability

2. Based on the adversarial system

a. No unfair prejudice

b. Other party can attack; person can always testify and explain, qualify or deny the admission

c. Do not even need personal knowledge

iii. Basic Admissions

1. An out of court statement by a party offered against that party.

a. Period! The person does not have to say in exact words that they admit to something

2. Specter Example:  Driver testifies that Phil said, “I think I killed somebody.”

a. That is an admission.

b. Statement by the D used against the D

c. D only attack the credibility of the driver

iv. FRE 801(d)(2) – Admission by a Party-Opponent
1. Exemption; not even HS

v. CA §1220 – Admission of a Party

1. Statement offered against a party is not inadmissible HS if the statement is one of which the party, with knowledge of the contents, has by words or other conduct manifested his adoption or his belief in its truth

vi. Problem 1 (167) – P sues D for personal injuries from car accident.  D was driving and P was a passenger.  D testifies that as she was driving, P blew the horn, and this surprised her, so she hit a telephone pole.  P testifies that he never blew the horn.  In a pre-trial hearing, P offers an admission by D, that D admitted that she made the statement because she was fearful over her insurance.
1. This is a clear-cut admission

2. Out of court statement by a party offered against her

b. Adoptive Admissions

i. A party’s reaction to a statement or action by another person when it is reasonable to treat the party’s reaction as an admission of something stated or implied by the other person.

1. Ex:  A tells B, “You did not stop at the red light!”  B responds, “I’m sorry.”  Statements together are an adoptive admission by B.

ii. Action by a party in which he approves a statement of one for whom he is responsible, thereby accepting the truth of the statement; Thus, such statements of a declarant may be admitted against another party if it can be shown that the party adopted the statements as his own
1. Reed (160): Man dies in plant accident.  D was not present at the accident and has no personal knowledge of how the accident occurred.  But, D told the coroner, “this is how the accident occurred.”

a. An admission

b. Must have heard how the accident happened and adopted that belief as true

c. If he said, “I heard this is what happened” or “I understand from talking with witnesses that this happened” then it would not be an admission.

c. Admission by Silence

i. If a reasonable person would have denied the statement made against them, it is admissible as an admission.
ii. Hoosier (161):  D previously talked to people about robbing a bank.  Girlfriend then brags about having“sacks of money in their hotel room” in D’s presence.  D says nothing.
1. Held under these circumstances, reasonable D would have denied these statements.

2. Therefore, an admission by silence

3. However, simply remaining silent in the face of an admission is never enough.  Here, we had additional evidence that the D had made remarks himself about wanting to rob a bank.  

iii. Limitations

1. Miranda right protection:  Silence cannot be used against you in a court of law when you are in custody and refuse to answer to/deny accusations.

2. McCormick:  

a. Statement must have been heard by the party who does not respond

b. Statement must have been understood by the party who does not respond

c. Subject matter must be within the party’s knowledge (otherwise they will be silent because they are confused about what you are accusing them of)

d. No physical, legal or emotional blocks that make the party remain silent

e. The majority view is that the judge will decide as a preliminary question of fact whether the statement meets the condition of the exception.

3. Carlson (164) – D is convicted of drug crimes.  Wife accuses D of drug use and D just “hung his head and shook his head back and forth.”

a. Held that the non-verbal reaction here was too ambiguous to be an admission.

b. If not an admission, then under Fed rules, statement is HS

4. Problem 2 (168):  A sues B for the price of goods sold to X.  A claims that B is a partner in X.  A testifies that before he sold goods to X, he was at X and the president introduced him to B with the statement “meet my partner.”  B did not say anything.

a. Looks like an admission by silence (like he was admitting that he was as high up in the company as the other man).  

b. But, would a reasonable person deny

i. Lots of pressure to agree with your boss

ii. Probably reasonable to remain silent, thus not a admission

d. Admission by Conduct

i. Non-Assertive Conduct is not HS

e. Admission by Employee/Agent

i. CA §1222: Admissible HS

1. Declarant must be authorized by the party to make a statement

2. Need explicit or implicit authorization

ii. FED 801(d)(2)(D):  Not Hearsay

1. Statement by a person authorized by the party to make a statement concerning the subject OR 

2. Statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship. 

iii. Big Mack (172) – Trucker does not set brakes and truck kills another P.  A cop interviews the trucker.  Trucker tells the cop that he did not set the brake properly and that there had been air pressure problems.  The trucker does not testify.  P offers the trucker’s statement to the cop on to use against the truck company.
1. Is an admission against the trucker

2. CA

a. But, held not an admission against the company

b. Trucker was not authorized by his employer to talk with the cop

c. If trucker was called to testify, then statements would get in (no longer HS)

3. FED

a. Statement gets in if made during course and scope of employment

iv. Mahlandt (168):  Wolf attacks child.  The dispute is whether it was harmed by a wolf or by the fence.  Employee is not home when the incident occurs but talks to others about it.  He then talks to his employer.  He makes two statements that the wolf bit the child.  He does not have personal knowledge but he adopts the admission when he communicated to the employer.  Statement is being offered against the employer.
1. Held, statement is not authorized by the employer but it is within the scope of the declarant’s employment and is thus, admissible under the federal rules

v. Sabel (176):  A user of a medication sues the manufacturer.  Offers evidence of a meeting between the manufacturer and outside consultants.
1. Held evidence is inadmissible because they were not in an agency relationship 

2. Rather experts were independent contractors

vi. Problem 1 (172):  A, a painting subcontractor, sues X, a general contractor for money owed.  A had been paid 4 progress payments but X refused to pay the fifth.  X claimed that A’s work was poor.  B was X’s supervisor and authorized X to approve/reject subcontractor’s work and to approve payments.  When A was 98% complete, B wrote a letter of recommendation for A, stating that A had completed the job to everyone’s satisfaction.  A offers B’s letter into evidence.  X objects that the letter is hearsay.
1. CA?

a. Admissible HS.  Authorization is implied.  His boss is authorized to supervise and critique the painter’s work.

2. FED?

a. Admission, Not HS.  Statement mad during course and scope of employment

vii. Problem 2 (172):  A sues X market for personal injury damages from a slip and fall accident.  A few minutes after A fell, manager B arrived and pointed out a banana peel.  C, a witness, proposes to testify for A.  Then B says “Don’t worry about this.  We will pay your bills.  It is the store’s fault.”  X objects to C’s testimony as hearsay.
1. CA?

a. Inadmissible HS.  Manager is probably not authorized to admit the company is liable

2. FED?

a. Have to look at the scope of his employment.  Often courts look to the employee handbook

f. STATEMENTS BY Co-Conspirators 

i. Rational

1. The court constructs a fiction that co-conspirators are agents of one another

2. Thus statements of co-conspirators are admissible against one another as admissions

ii. Example:  Man approached you and says, “Hey, want to meet OJ?  All you have to do is stand around and look mean.”
1. Your testimony about this statement is HS

2. But it’s admissible if used against the other co-conspirators

iii. CA §1223:

1. Statement made while declarent was part of the conspiracy

2. Statement is made in furtherance of the conspiracy

a. Part of the information flow between co-conspirators

i. Can show recruitment

ii. Can be statements of progress “everything is good”

iii. Can be statements of concealment

3. Statement can be made before of after joining the conspiracy

4. Subject to courts discretion

5. Cannot Bootstrap

iv. Fed 801 (E) NOT HS An Admission

1. Can Bootstrap but 

2. Cannot straight bootstrap, need some additional evidence of a conspiracy

v. Doerr (180):  Two brothers are talking in a bar about the prostitution ring, one brother is teasing the other about not knowing what is going on.  One statement was that “the red curtain was asking for trouble,” the other was “I can’t believe you don’t know what’s going on.”
1. Not admissible

a. Does not show they are in furtherance of a conspiracy

b. Too casual and ambiguous

vi. Bourjaily (183):  Defendant was charged with a drug crime.  He objected to the admission by a co-conspirator.  The prosecutor introduced evidence of a telephone conversation between the D and a friend to prove conspiracy.
1. Held that the prosecutor must prove the preliminary facts (that there was a conspiracy) by a preponderance of the evidence, before these statements will be allowed in to prove conspiracy

2. Need some other independent evidence of a conspiracy

3. Cannot straight bootstrap

g. EXCITED UTTERANCE

i. Rationale:

1. Speaking under the stress of an event

2. No time to reflect

3. No longer worried about a persons motive for speaking

ii. Problem of accuracy:  When people are excited, their memory and perception is poor.  The court is aware of this problem and will allow you to bring in experts to tell the jury not to give the statement too much weight.
iii. FED 803(2):

1. A statement relating to a startling event or condition made while declarent was under stress of excitement caused by the event or condition

a. Must be related to the event

i. Victim has more weight than a bystander

b. Must be sufficiently excited

i. Horrific facts help

c. Was there any reflection?

iv. CA §1240

1. Statement that purports to narrate, describe, or explain an act or condition, or event perceived by the declarent and was made spontaneously while declaret was under the stress of the excitement caused by such perception.

v. Requirements:

1. Exciting event must be startling enough to produce nervous excitement or shock.

a. Event must overwhelm the ability to reflect

2. Utterance or statement must be made at the time or shortly after the event such that the declarant does not have time for reflection

a. Must be spontaneous in nature or impulsive.

3. Subject of the utterance must relate to the event

a. There must be some other proof, other than what the declarant said showing that the act occurred

4. Declarant must have personal knowledge

vi. Michling (149) – P’s husband died from injury on the job.  P needs to prove it was an accident.  Husband comes home and tells her about the accident.  After driving 30 miles home husband says, “he hit his head on the iron bar in the bulldozer.”

1. No Bootstrapping in CA

a. Cannot use hearsay statement itself to provide foundation

b. Need additional admissible evidence to show an accident occurred to provide foundation for the statement

2. Fed, could bootstrap but:

a. How mush time passed between exciting event and the statement?

i. At least 30 minutes

ii. More time that passes. Less likely an EU

b. How did he get home?

i. He drove

ii. Able to reflect enough to drive home safe

iii. Less likely still excited

vii. Examples

1. Problem 1 (159) – A pedestrian, A, sues X for damages arising out of being struck by a car.  X’s defense is that he was in the curb lane in his red car and that a blue car passed him in the next lane, and struck A, knocking her into the air and onto his red car.  He then sped away.  A calls B, an ambulance driver, and represents that B will testify that she arrived on the scene ten minutes after the accident, and saw A lying on the ground, that A appeared to be in great pain but not in shock, that B said to A, Relax and take it easy.  A then said, “Oh my God, help me, that red car hit me while I was in the cross walk.”  X makes a hearsay objection.

a. How related to the event?

i. Victim has more weight than a bystander

b. Must be sufficiently excited?

i. P not in shock, but in great pain

c. Was there any reflection?

i. 10 min is a while

ii. Told to calm down

d. Preponderance of the evidence?

i. Could go either way

viii. Problem 2 (165) – A, a pedestrian, sues X for damages arising out of being struck by a car.  X’s defense is that he was in the curb lane in his red car and that a blue car passed him in the next lane, and struck A, knocking her into the air and onto his red car, and then sped away.  X calls a police officer, C, who will testify that when she arrived at the scene 5 minutes after the accident, a number of people were gathered around A, and that she heard someone say “That lady was hit by a blue car which didn’t stop and she was thrown up in the air and landed on the red car.”  The police officer does not know who made the statement.  A makes a hearsay objection to C’s testimony.

a. How related to the event?

i. Bystander has less weight

b. Must be sufficiently excited?

i. Graphic crash, so likely excited

c. Was there any reflection?

i. 5 minutes elapsed

ii. No excitement in the statement (no bootstrap in CA)

d. Personal Knowledge?

i. Must prove the declarent saw the accident

ix. Problem 3 (165) – X is prosecuted for the kidnapping and assault of Y.  Y suffered brain damage and was hospitalized for seven weeks.  W, Y’s sister, testified that one week after Y came home from the hospital, W showed her a newspaper article containing a photo of X.  W testified Y’s immediate reaction was one of great distress and the Y pointed to the photo and said, “He killed me, he killed me.”  X objects that he statement is hearsay and that is not spontaneous because the assault occurred 8 weeks ago.

a. Must be sufficiently excited?

i. Seeing picture for 1st time is an exciting event

b. Was there any reflection?

i. Exclamation itself (bootstrapping) indicates overwhelming emotion

h. PRESENT SENSE IMPRESSION (PSI)

i. FED 803(1):
1. A statement describing or explaining an event or condition made while the declarent was perceiving the event or condition, or immediately thereafter
a. No excitement needed
b. Describe things as they are happening
ii. CA
1. No PSI exception to the hearsay rule
iii. CA §1241:  Contemporaneous Statement 

1. Statement is offered to explain quantify, or make understandable conduct of the declarent AND

2. Was made while the declarent was engaged in such conduct

iv. Jones (154):  Trooper heard statements by two truckers.  Said, “look at that cop car speeding with no lights on being chased by the little car.”  

1. Sounds like they are describing an event as it occurs

2. Can bootstrap in Fed to use words themselves to indicate contemporaneous event

3. This court did not even require independent corroboration

4. In CA, no PSI, can only be used to show conduct of the truckers.

v. Problem 4 (159): Prosecution for the theft of a truck.  A state trooper testifies that after receiving a radio report of an abandoned truck, he asked for info over the citizen radio.  First CBer informed him that he saw two men walking away from the truck.  Second CBer said that he two men were seen walking five to six miles from the truck.  A few minutes after the first CBer report, the two men were arrested five miles form the truck.  Should the first statement be admitted?

1. NO, not a PSI

2. The fact that they were arrested 5 miles away only a few minutes after the first CBer saw them at the truck indicates that the CBer did not make the statement as he saw the event

3. Must prove the speaker saw the event as it happened

4. No bootstrapping possibility here because no language like, “look at those men.”

VII. HEASAY BUT ADMISSIBLE IF UNAVAILABLE
a. UNAVAILABLE?

i. CA §240 Unavailability of a witness rendered by:

1. Pleading the 5th amendment

2. Disqualification from testifying

3. Dead, physical or mental illness

4. Court is unable to compel his or her attendance by process

5. Proponent has exercised reasonable diligence but has been unable to locate or compel attendance by process (must persuade, cannot force a witness to testify)

6. Cannot prevent the witness from testifying by sending them away or killing them

7. Need to establish this preliminary question of fact using a preponderance of the evidence standard

ii. FRE 804(a) – Definition of Unavailable

1. Plead the 5th 

2. Declarant refuses to testify despite court order to do so

3. Declarant has a lack of memory to the subject matter of the statement

4. Death, existing physical or mental illness

5. Proponent is unable to procure the declarant by process or other reasonable means.

iii. Problem 1 (199):  X is prosecuted for robbery of A, a bartender.  At X’s preliminary hearing, A testified.  A stated the address of B, the bar, where he was working, and his home address, but indicated he was moving soon.  At X’s trial, the prosecutor offers evidence from the preliminary hearing – a transcript of A’s testimony.  C, the district attorney investigator, testifies that he could not find A, that A no longer worked at the bar, that the phone book and voter registration did not contain A.  On cross-examination, C testifies that he did not check the Bartender’s union or the home address because A said he was planning to move soon.  X makes a hearsay objection to the preliminary hearing transcript.
1. Result:  Inadmissible

2. A is not unavailable; must show a reasonable effort to secure the person

iv. Problem 2 (199):  X is prosecuted for the robbery of A.  The prosecution offers in evidence the transcript of A’s testimony given at the preliminary hearing after calling B, a district attorney investigator, who testifies that a subpoena had been sent to A’s place of employment but was not served because A was in New York, that an hour before testifying, B made a call to A in New York and A told him that she planned to remain in New York for six months.  Should X’s hearsay objection to A’s transcript testimony be sustained.
1. Inadmissible

a. Crim case; every state allows you to enforce their rules of process.  Must apply for such process to try to compel testimony in order to show reasonable effort

b. Civial case; cannot compel

b. DYING DECLARATIONS

i. Declarent must be unavailable
1. Dead or in a coma

2. Taken the 5th
3. Absent and unable to locate after process or reasonable means

ii. Admissible only on the topic of victims belief as to the cause of his believed imminent death
iii. Must have personal knowledge
iv. Rule 804(b)(2):  In a prosecution for homicide or in a civil action, a statement made by declaring while believing that the declarent’s death was imminent, concerning the cause of what declarent believed to be impending death
1. Rational

a. Religious idea that you won’t lie on your death bed

b. No motive to lie while dying… nothing to gain

c. Necessity

2. Admissible for homicides in criminal cases

3. Can be used in any civil case

v. CA §1242:  evidence of a statement made by a dying person respecting the cause and circumstances of his death is admissible if the statement was made upon personal knowledge and under a sense of impending death.
1. Admissible in any criminal or civil case

2. Declarent must die

vi. Soles:  Dying kid tells his sister and dad “Soles shot me.”  
1. Personal Knowledge?

a. Victim was shot in the back of the head.  Did he see the shooter clearly?

vii. Hypo 1 (145):  X is prosecuted for murder in shooting A to death in a bar room brawl.  In defense, X calls B and makes an offer of proof that B will testify that she talked with A in the hospital the day before his death and A had difficulty breathing, and said “I don’t think that I can make it, it was not X’s fault.  C was going after X with a knife before X drew his gun.” 
1. The prosecutor objects and offers to prove using nurse Y that five minutes before his death, A and B spoke and A said he was feeling fine and expected to leave the hospital within a few days.  The judge listens to the testimony of B and Y and believes that both witnesses are telling the truth.  Must the judge then admit A’s statement?

a. Judge must make the decision that it was a dying declaration by the preponderance of the evidence.  Here, the evidence is in conflict.

b. Probably not enough to show that the declarent was under the sense of impending death

viii. Hypo 2 (145):  Assume that in the above problem, the judge allowed in A’s statement to B upon finding it was a dying declaration.  The prosecutor calls the nurse to testify to the statement A made to her.  X objects.
1. D can put on evidence attacking the credibility of the declarent.  Reduces the weight.  Don’t take it as serious

c. FORMER TESTIMONY

i. Rationale:

1. A reaction to the consequences of the hearsay rule if during an appeal, a witness dies and the case is remanded.  If you were to use the testimony of the witness in the other trial, this would be hearsay.  It would be the testimony given out of the current court.

2. Doctrine grew out of Necessity

a. Presume that the witness was adequately cross-examined in the first proceeding

b. Confident about the accuracy of the testimony because it comes from an official proceeding taken by a court reporter

ii. In General

1. Declarant is unavailable

2. Under oath

3. Party against had 

a. Opportunity and Motive to Cross examine

iii. CA §1291 Former Testimony Offered against A PARTY to the former proceeding or a successor in interest

1. Admissible if:

a. Offered in the first proceeding by the party against whom it is now being offered

i. Ex:  Jack offers testimony against Jill in a trial of his claim for damages in an automobile accident.  Jill surprises Jack and testifies that Jack was at fault in the accident.  In a second trial on liability, D may offer Jill’s testimony against Jack if Jill is unavailable

2. Also Admissible if:

a. Offered against one who was a party to the former proceeding who

i. Had the right and opportunity to cross examine the declarent

ii. With the same or similar motive as he has in the present proceeding

iii. Ex:  James offers Jill’s testimony during the first trial.  Jack had the right, opportunity, and motive to cross-examine Jill about her testimony.  James won, but the case was reversed on appeal.  James may introduce Jill’s testimony in the new trial, if Jill is unavailable.

iv. CA §1292 Former Testimony Offered against one NOT A PARTY to the former proceeding

1. Admissible if:

a. Offered in a civil proceeding

b. The party to the former proceeding had the right and opportunity to cross-examine the witness (Opportunity to Cross) and

c. The party to the former proceeding had an interest and motive to cross-examine the witness similar to that of the party against whom the testimony is being offered (Identity of Issue = Same Motivation to Cross)
i. Wright (188):  The testimony of the 2 witnesses against JB in his criminal trial for arson is admissible against JC in a trial on his claim against his insurer.  Even though JC is a different party, JB had the same interest in discrediting the 2 witnesses in his criminal trial as JC has in his civil suit.  Witnesses were unavailable after taking the 5th.

ii. Salerno (201):  trying to use grand jury testimony in a later criminal trial.

1. Held cannot use… no real opportunity or motive to cross-examine

v. Fed 804(b)(1): Former testimony. 

1. Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding,

a. If the party against whom the testimony is now offered, or

i. In a civil action or proceeding, a predecessor in interest

1. Usually need strict contractual privity of interest

b. Had an opportunity and 

c. Similar motive to develop the testimony by direct, cross, or redirect examination.

d. Ex:  J sues Giant Corp claiming it made asbestos products he was exposed to.  J can introduce evidence given in another P’s trial against Giant if the witness is now unavailable.

e. Ex2:  J can also introduce testimony in another P’s trial against Medium Corp a company that later merged with Giant because they are a predecessor in interest

vi. Problem 4 (199):  X, a police officer, pursued a suspect felon in a bar.  X became involved in a dispute with A, the bar owner, regarding the whereabouts of the suspected felon.  X claims that A struck him with a chair.  X arrested A on charge of battery of a police officer.  B testifies in first trial that A was hit by the police officer.  A is acquitted in first trail and wants to use B’s testimony in a second trial against the city.  B is unavailable.
1. First trial is People v. A

2. Second trial is A v. City

3. CA?

a. Don’t need identity of parties

b. Identity of issues?  Yes

i. Same motive to cross-examine.  State must discredit the witness in first trial and second trial

4. Fed?

a. Parties are not successors in interest

vii. Constitutional Issues

1. A testimonial out of court statement is admissible if

a. Declarant is unavailable

b. Defendant had opportunity to cross examine

2. Testimonial Statements

a. Statement taken by a PO in an examination

b. Affidavits

c. Statements that declarants reasonably believed would be used prosecutorially

3. Ex:  Woman call 911 and states “I’m afraid, please help.”  Wife invokes the spousal privilege.  Can the 911 operator testify to the statement?
a. Held, the statement, “I’m afraid, please help” is not testimonial

b. Declarant is not thinking about prosecuting her husband, just seeking help

c. PO take these calls to respond to emergencies, not to get evidence

d. Therefore, admissible

d. DECLARATIONS AGAINST INTEREST

i. Rational

1. Declarent must be unavailable
2. Deemed to be reliable / truthful
a. People generally  do not make statements that are damaging to their self interests unless they are true

ii. CA §1230 and FED 804(b)(3)

1. Declarant is unavailable 

2. Had personal knowledge

3. Not a party to the case (different than admission)

4. Statement is against Declarant’s interest at the time the statement was made

a. A reasonable person would not have made the statement unless he believed it to be true

b. So Contrary Against D’s Pecuniary or Proprietary interest

i. Pecuniary (Financial) Harms

1. Acknowledgment that the declarant is in debt 

2. Declaration that one has received payment from another

ii. Proprietary Harms

1. Acknowledgments that the declarant does not own certain land or personal property, or has conveyed or transferred it

2. Declaration from one that he has less than complete ownership in a parcel of land 

iii. Risk of civil or criminal liability

1. Against penal interest

2. Or giving up a civil claim (ex: admitting fault)

iv. CA ONLY Statements against Social Interest

1. Damage to reputation, etc.

c. FED ONLY Statements Criminally Exonerating the Defendant

i. Need additional corroborating circumstances to clearly indicate trustworthiness

ii. Fear of opening the door to a flood of witnesses testifying falsely to confessions that were never made or testifying truthfully to confessions that were false

iii. Barrett (201):  witness said, “Barrett was not involved in the stamp theft.”
1. Is this against the Declarent’s Self-Interest?

a. The statement alone does not appear to be against SI

b. But, taken in context with other statements shows that the declarent was familiar with the crime, thus against his penal interest (conspiracy)

2. Is it trustworthy?

a. A statement tending to exculpate the accused is inadmissible unless corroborating circumstances clearly indicate the trustworthiness of the statement (remands to lower court)

iv. Williamson (206):  Declarent is caught with lots of coke.  Says it was to be delivered to the defendant.
1. Is this against the Declarent’s Self-Interest?

a. Yes, he admits involvement in selling drugs

2. Is it trustworthy?

a. NO.  Could be motivated to get a more lenient sentence, pin the blame on another

v. Problem 1 (209):  X is prosecuted for possession of a marijuana cigarette that was found in a jacket in X’s car.  X’s defense is that the jacket belonged to A.  X calls A as a witness and takes the 5th amendment.  X then calls B who will testify that A told him, the day before the arrest, that he had left his jacket in X’s car.
1. Inadmissible:  this was not against his interest when the made the statement.  Timing is key; said this before the arrest.  He did not have a reason to deny that the jacket was his.  If he stated this after the arrest, may by more of an issue.

vi. Problem 2 (209):  X is charged with possession of heroin.  The heroin was found in X’s house while A was present.  X establishes that A is in another state at the time of the trial.  X calls B, A’s wife, and offers to have her testify that A told her that the heroin belonged to A
1. Admissible:  A makes a statement against his interest.  No reason to make this statement, especially to wife if not true.  Trustworthiness?  Infer due to subject matter of the crime, admitting possession of drugs

2. Privilege?  Could be a spousal communication.  But if D is not aware of this privilege then he probably can’t use it.  RP would not admit to wife

3. Exam:  out of state is not good enough for unavailable

vii. Problem 3 (210):  A is a guest in a car driven by B.  B collides with X.  A, B and X are injured.  A sues X, X claims that B ran the red light.  X offers testimony that B is in Europe.  X calls C who will testify that one week after the accident, B told him that the accident was all B’s fault.  
1. Admissible.  B is not a party, and made a statement against his civil interest (admits fault), and is unavailable.

viii. Problem 4 (210): A sues X in a paternity action, claiming that X is the father.  X calls B, a friend of C, a married man who lives in Europe.  X wants B to testify that C was formerly A’s boss and that C told B that C was having an affair with A during the time that A’s child was conceived.
1. Inadmissible:  No interest

2. Unless:  subject to sexual harassment charges, social interest damage or paternity actions.  Basically given all the liability that C would face, there is no way a person would admit to something like this unless he really did sleep with her during that time

ix. Problem 5 (210):  D is charged with murder of V who was shot to death.  The prosecution introduced testimony that D along with another was seen beating V prior to the shooting.  The following facts occur:
1. D calls X to testify about whether D did the shooting.  X refuses to answer on the 5th amendment.  

2. The judge holds an in camera hearing.

3. D then calls A who was in jail with X and heard X admit that he shot V, and that D was trying to break up the fight.

4. On cross, A says that he heard X agree to take the blame for the shooting because D had threatened him.  D then offers to have X testify.

a. Admissible?  Under CA, a reasonable person may make these statements even though not true, because doing so would be in his self-interest – to avoid being beat up.

b. Inadmissible Under FRE: it is being offered to exonerate D, so need corroborating evidence.  Evidence on hand indicates its not trustworthy

e. STATEMENT OF CURRENT MENTAL EMOTIONAL OR PHYSICAL CONDITION

i. Rational

1. Best evidence available of a person’s current state of mind

2. When people say what they think or feel about something there are no perception or memory problems

ii. FED 803(3)

1. A statement of the declarent’s then existing state if mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarent’s will (Hillman and Shepard)

2. Example

a. “I saw Bill yesterday”

i. Inadmissible if offered to prove that declarant did see Bill on the day before he spoke

ii. Admissible to show declarant thought he saw bill the previous day

iii. Adkins (210)

a. Wife tells husband, “I find you distasteful”

i. Inadmissible Hearsay if offered to prove alienation by D

ii. But, statements are admissible to prove hoe she felt at that moment

1. Her state of mind is at issue

iv. CA (Unique Twists)

1. §1251 Statement of delarant’s THEN EXISTING mental or physical state

a. Subject to §1252, evidence of a statement of the declarant’s then existing state of mind, emotion, or physical sensation (including statement of intent, plan, motive, design, mental feeling, pain, or bodily health) is not made inadmissible by the hearsay rule when:
i. Evidence is being offered to prove the declarant’s state of mind, emotion or physical sensation at the time or at any other time when it is at issue
ii. Evidence is offered to prove or explain acts of the declarant (Hillman)
iii. But does not make admissible evidence of a statement of memory or belief to prove the fact remembered or believed  (Shepard)
2. §1251 Statement of declarant’s PREVIOUSLY existing mental or physical state.

a. Subject to Section 1252, evidence of a statement of the declarant's state of mind, emotion, or physical sensation (including a statement of intent, plan, motive, design, mental feeling, pain, or bodily health) at a time prior to the statement is not made inadmissible by the hearsay rule if:

i. The declarant is unavailable as a witness; and

ii. The evidence is offered to prove such prior state of mind, emotion, or physical sensation when it is itself an issue in the action and the evidence is not offered to prove any fact other than such state of mind, emotion, or physical sensation.

b. Example:  “I found you distasteful last week”

i. Admissible if

1. Declarant is unavailable

2. State of mind is at issue

3. Only used to prove prior state of mind

3. §1252 Restriction on admissibility of a statement of mental or physical state

a. Evidence of a statement is inadmissible under this article if the statement was made under circumstances such as to indicate its lack of trustworthiness.

i. Unique to CA

ii. Inadmissible if circumstances indicate not trustworthy
v. More Examples (215)
1. On seeing B sitting in the ballpark, declarant said, “I believe that’s the man I saw running out of the bank.”  Declarant’s statement is offered at trial to prove that B robbed the bank.

a. Inadmissible Hearsay

2. Declarant said of his older cousin, “I believe he’s as sharp as he ever was.”  Statement is offered at trial to show that the older cousin was mentally competent at the time of the statement

a. Inadmissible Hearsay

b. Don’t care about declarent’s beliefs

3. Declarant wrote to his older cousin, “please talk to my daughter, she’s fallen in love with day trading and is going to lose all her money.”  Offered to prove that the older cousin was mentally competent.

a. Not Hearsay

b. Indirect evidence of the declarants state of mind

4. Declarant has three children and one niece.  On day 5, declarant allegedly gave diamonds to her niece.  On day 20 she died.  Her children claim the diamonds are theirs, saying that it would be unnatural for mother to give $100,000 in diamonds to her niece instead of her children.  They claim the transfer was a loan, not a gift.

a. Evidence that on Day 1, declarant said, “I love my niece more than my children.”

i. Admissible Hearsay.  Direct evidence of her state of mind

b. Evidence that on Day 10, declarant said, “I love my niece more than my children.”

i. Still admissible hearsay.  Shows her feeling on that day.

c. Evidence that on Day 10, declarant said, “I gave the diamonds to my niece, too bad.”
i. Inadmissible Hearsay, not about her state of mind
f. Problem 1 (233):  A sues X for damages for wrongful death of B.  A testifies that they had a warm marriage.  X calls C, a business associate of B to testify that B told C that B hated A and was very unhappy in the marriage.
i. Relevant?

1. Yes, nature of their relationship is used to determine amount of loss

ii. Hearsay?

1. Yes, depends on T of matter asserted

iii. Admissible?

1. Yes, state of mind is at issue and his statement goes directly to his presence sense state of mind

g. Problem 2 (233):  A sues X for damages for wrongful death of B.  A testifies that they had a warm marriage.  X calls C, a business associate of B to testify that B told C that he was unhappy in the marriage.  C will also testify that B said that he caught A with another man months ago and could not forget it, and hated A now
i. Relevant?  Yes

ii. Hearsay?

1. “I caught he with another man”

a. Not hearsay as tending to prove he didn’t like her

2. “I hated her when I caught her”

a. Hearsay

iii. Admissible?

1. FRE:  Inadmissible, not talking about present state of mind but rather past state of mind when he caught her.  May have changed his mind.

2. CA:  Admissible under §1252 if

a. Unavailable

b. State of mind at issue

c. Trustworthy

h. Problem 3 (233):  X is prosecuted for murder of A, his brother.  X admits he shot A, but claims it was accidental.  X calls B, a police officer, to testify that several hours after the shooting, he had a conversation with X, and X was grieving.
i. Relevant?

1. Yes, tends to show it was an accident

ii. Hearsay?

1. “I am so sad about this accident”

2. Yes HS

iii. Admissible?

1. FRE?  Yes, present state of mind exception

2. CA?  Maybe.  Some indication that info is not trustworthy

i. Problem 4 (234):  X is prosecuted for the murder of A his girlfriend.  A was shot to death in X’s apartment.  X’s defense is that A was in his apartment and requested to see gun collection and he handed her a pistol and that A examined it, dropped it, and it went off, killing her.  The state calls B, A’s friend, to testify that a week before the shooting, A told here that she was afraid of X and was afraid of guns.
i. Relevant?

1. Yes, X’s defense brings state of mind in issue

2. Fear of guns, less likely she handled the gun

ii. Hearsay?

1. “I am afraid of X and guns”

2. Yes, HS

iii. Admissible?

1. Yes, in CA and FRE.  Goes to her state of mind and state of mind is at issue

j. Problem 5 (234):  Same facts from above.  X calls C, a friend of A, to testify that two weeks before the shooting, A told her that she was planning to go to Utah to go hunting and that A was fond of X.
i. Relevant?  Yes

ii. Hearsay?  Yes

iii. Admissible?  Yes in CA and FRE.  Hillman allows intentions in

1. Jury must resolve the dispute in facts

k. Problem 6 (234):  Sarah is prosecuted for the murder of Sam.  Sarah claims self-defense:  that Sam was advancing on her with a knife and that she had to protect herself.  The state calls W, a friend of Sam, to testify that on the day before the killing, Sam said to W, “I am going tell Sarah that I won’t pay the money I owe her, I might get killed over it, but I’m doing it anyway.”
i. Hearsay?

1. “I’m going to tell her”

a. Hearsay

2. “I might get killed”

a. Not HS if tending to show his fear

b. But maybe inadmissible due to unfair prejudice

ii. Admissible?

1. Yes

l. STATEMENTS OF INTENTION
i. Hillmon Doctrine:  A party’s intention to do something in the future tends to show that the party acted in accordance with that intention.
1. Statements must look to the future
2. Applies in CA and FRE
3. Hillmon (215):  Insurance company claims that Plaintiff’s husband is not the body that was found.  As proof, she offers into evidence letters from her husband that indicated that he was going to the place in which the body was found.  The letter said, “I am going to Crooked Creek.”  The inference to be drawn is that if he intended to go as he stated in his letter, he must have gone
ii. Shepard:  Declarant’s direct present statements of state of mind may not be used to prove a past event
1. Shepard (218):  Declarant is dead.  Government offers her statement “my husband has poisoned me I am going to die” to rebut the defense argument that she committed suicide.
a. The court used this case to make it clear you cannot speak to a past act (poisoning) on behalf of someone other than the declarant
iii. Examples:

1. Problem A1 (221): Buzzy is being prosecuted for murder.  The state offers testimony about a statement that the victim made before the victim’s death.  The defense is that there was an accident.  Buzzy claims that he and the victim were cleaning Buzzy’s gun and it went off.
a. The victim told a friend “I hate Buzzy.”

i. This is hearsay.  

ii. But, admissible under the traditional present state of mind rule.  It tends to show that they are not friends and victims state of mind is at issue

b. The victim told a friend “Buzzy has been stalking me.  He threatened to kill me.”

i. Not hearsay.  It is not being offered to prove the matters asserted. It is used to show state of mind.

2. Problem A2 (221):  Buzzy is being prosecuted for murder.  The state offers testimony about a statement that the victim made before his death.  The defense is self-defense.  Buzzy claims that the victim attacked first.
a. The victim told a friend “I am afraid of Buzzy.”

i. Hearsay.  It is being used to show that the victim would not have attacked Buzzy first because he was scared of him.  The inference depends on the truth of the matter asserted.

ii. The present state of mind exception however would allow it in b/c that was how he was presently feeling at the time.

b. The victim told a friend “Buzzy has been stalking me.  He threatened to kill me.” 

i. Hearsay if used to prove he was being stalked.

ii. However, this may also be allowed in under the state of mind exception b/c it goes to the person’s belief that they are being stalked.  Indicates fear with relying on truthfulness of mater asserted.

3. Problem B (221):  Buzzy is charged with murder and the defense is mistaken identity.  Buzzy claims that he did not even know the victim.  The state offers testimony of a friend of the victim who said that on the day of the murder, victim said to friend “Buzzy is after me because I ripped him off.  If I do not come back this afternoon, call the police.”  He then gave his friend Buzzy’s number.
a. “I ripped him off,” Not hearsay, not relying on T of matter asserted

b. “Call the police” not allowed likely for fear of unfair prejudice

4. Problem C (221):  In the O.J. case, the judge excluded evidence of statements by Nicole to her friend that O.J. was following her and she believed that he was going to kill her.  This is hearsay because it is being used to prove the truth of the matter asserted and her state of mind was not the issue brought up by the Defense that she would be rebutting.
a. Irrelevant.  Her statement of mind was never put at issue

iv. Pheaster / Other Person’s Intentions (222):  Larry was killed.  Before he was last seen, he told his girlfriend, “I am going to meet Angelo in a parking lot at 9:30 to pick up a pound of free weed.”
1. CA:  Admissible
a. Can show words of intent to do something with another
b. Puts L and A in the lot at 9:30
c. Shows L and A’s future actions
d. How firm does the Declarant’s intention have to be?
i. Jury can hear and give they weight they see fit
2. FED Inadmissible
a. Can only use words of the speaker to prove his future actions not the future actions of others
b. Info is not reliable (good be lying about who he will meet)
c. How do we know how L has personal knowledge that A will even be there?
3. Examples (227):  The issue is “Was the Declarant with Angelo that night?”  Examine the declarant’s statements made on the prior evening.
a. “I am going to the parking lot tonight.”  Other evidence shows that Angelo went there that night
i. Hearsay

ii. CA, admissible
iii. FRE, admissible

b. “Angelo is going to the parking lot tonight” other evidence shows the Declarant went there that night.  

i. Hearsay

ii. CA, Not admissible; pure hearsay

iii. FRE, not admissible; declarant is talking about A’s intent only

c. “I am going to Angelo’s apartment tonight.”

i. Hearsay

ii. CA and FRE, admissible

1. Does not implicate any ACTION on behalf of Angelo.   Just states Declarant’s intention of going to the place.  Angelo may or may not have been there.

d. “I will not go out with anyone other than Angelo tonight” other evidence shows that he went out with someone.

i. Under CA, admissible

ii. Under FRE, admissible because does not say that Angelo went out, it is inferred from the other evidence.

e. “I am going to wait at home for Angelo until he picks me up and then we will go out.”

i. CA and FRE, admissible

1. Not implying any action by Angelo

f.  “I am going out to meet Angelo in the parking lot tonight”

i. CA, admissible

1. Tends to prove A met the victim

ii. FRE, inadmissible

1. Not allowed to be used to place A near the victim

g. “I may go out with Angelo tonight”

i. CA, admissible

ii. FRE, inadmissible
1. Puts Angelo at the scene and implicates what Angelo may be doing.
VIII. SURVEYS

a. A survey is admissible to prove state of mind if the methodology is legitimate.  Have to have experts on hand to testify at to the method they used to conduct the surveys.

b. Zippo (234):  In a trademark design dispute, Zippo had to prove that the customers buying the lighters were confused.  Zippo hired market researchers and a survey shows that a high number of the customers were confused by the shape of the Zippo lighter and the competitor’s lighters.
i. Foundation?

1. Need to lay adequate foundation

a. Type of Q’s, sample size, independent experts, etc…

ii. “I believe that lighter is a Zippo”

1. Hearsay if used as tending to show customers are confused

2. But, state of mind is at issue

3. And, statement shows their present state of mind

4. Admissible State of mind exception

iii. Customers sent knock off lighters to Zippo

1. Not hearsay

2. Non-Assertive Conduct

IX. STATEMENTS FOR MEDICAL DIAGNOSIS

a. Falls under CA 1250, 1251, 1252

i. Current physical conditions

1. Get in if at issue in the case

ii. Past physical conditions get in if

1. Unavailable

2. At issue in case

3. Can be made to anyone

a. Statements made for purposes of medical diagnosis / treatment
i. Generally not allowed
b. Exceptions for Abuse of Minors

i. Statements about causation to related to child abuse do get in

b. Federal Rules

i. Current physical conditions get in under FRE 803(3)

1. Present state of mind, emotion, sensation or physical condition

ii. Past Physical Conditions

1. FRE 803(4) Statements for Medical Diagnosis or Treatment Exception:

a. Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment. 

b. Statements must be made to any person involved in treatment

c. Does not include statements by the doctor

2. Causation:

a. Info may or may not be a facto in medical diagnosis / treatment

i. Example:  “I was injured when the car rear-ended me.”

1. This would be allowed in because it may be pertinent to the treatment to know how you were injured.  Here the doctor would know to check for whiplash

ii. Counter Ex:  “I was injured when the 1990, blue Toyota Corolla ran the stop sign and hit me”  

1. This extra information is not critical to the treatment the doctor will give you.

iii. Ex:  statement by a 5 year old that father sodomized him

1. Admissible even if not critical for diagnostics

c. Hypos (237)

i. P complained his neck hurt to friends for weeks after the fall

1. Present tense physical sensations get in

ii. P told Dr. “my neck has been hurting for 6 months”

1. Fed:  admissible; statement made for diagnosis / treatment

2. CA:  if P is available, then will not get in

iii. P told non-treating Dr. hired by his lawyers “my neck has been hurting for 6 months”

1. No difference from above analysis

iv. P told a paramedic who came to the scene, “I slipped and fell on a banana that had been dropped by a store employee.”

1. Fed:  “I slipped and fell” might get in as statement made for diagnosis / treatment but causation would not

2. CA:  Inadmissible.  P is available.  Past physical condition

v. Five year old says, “B burned me”

1. CA and Fed:  Admissible.  Statement about source of injury to very young

d. PRIOR IDENTIFICATION

i. Rationale

1. Trust the prior ID more because it was made sooner after the event than an ID made later on at trial (fresh in the witness’ mind)

2. Reality that a witness might forget who they ID’s years later in a trial

ii. CA §1238:  exception to HS rules when:

1. Declarant establishes that

a. The statement is an ID of a party who participated in a crime or other occurrence

i. Must have Personal knowledge

b. Made at a time when the occurrence was fresh in the witness’ mind

i. No set time table (few days later is still OK)

ii. Can be established by inference (crime occurred at noon, ID made at 2:00)

c. Was a true reflection of his opinion at that time

i. “At that time, I’m sure I ID’d the correct person”

2. Note:

a. Declarant must testify at trial

b. And be subject t cross-examination

iii. FED 801(d)(1)(C) treats the prior ID as NOT HS

1. “A prior statement by a witness is not HS when the declarant testifies at trial and is subject to cross examination concerning the statement and the statement is one of identification made after perceiving the person”

a. Declarant must testify

b. Be subject to cross-examination.

c. Testify that he in fact made an ID

i. Note:

1. Do not need CA requirements that it was 

a. Fresh in mind and

b. A true reflection of his opinion at the time

2. Rather these factors go to the weight of the testimony

iv. Owens (239):  Jail worker is severly injured in an attack.  Tries to ID but can’t remember who did it.  Tries months later to ID again and does so.

1. Held, this ID is not HS in Fed rules
a. ONLY need declarant to testify, be crossed, and remember making the ID

2. In CA this would not be admissible

v. Problem 1 (242):  X is prosecuted for robbery of A.  A testifies that he was held up at gunpoint, that the next day he identified the man who robbed him at the police station and that he is sure that he picked the right man but cannot remember now the person who he identified.  The prosecution calls B, a police officer, who will testify that A came into the station, saw X in the hall, and yelled, “there goes the man who robbed me” and pointed to X. 
1. CA:  A’s testimony is admissible

a. Made it while fresh in mind and 

b. Testifies that he picked the right man at the time

2. FRE:  Also admissible.

vi. Problem 2 (242):  X is prosecuted for robbery of A.  A testifies that he was held up at gunpoint, that the next day he identified the man who robbed him at the police station but he has no memory of making the identification of X or anyone else.  The prosecution calls B, a police officer, who will testify that A came into the station, saw X in the hall, and yelled “there goes the man who robbed me” and pointed to X.
1. CA:  this would be inadmissible
a. Declarant cannot testify at trial that the identification was true in his mind at the time b/c he does not remember making any identification

2. FRE:  not settled at supreme court but probably inadmissible

a. Must at least remember making an ID

e. PAST RECOLLECTION RECORDED

i. CA §1237:  exception to HS

1. Evidence of a prior statement as to which the witness has insufficient present recollection to enable him to testify fully and accurately is admissible if

a. Writing was made at or near the time of the incident

i. Fresh in the mind

b. Was made by the witness, or under his direction, or by some other person for the purpose of recording

c. Was made with personal knowledge

d. Declarant testifies that the info was true at the time he recorded it

e. Note:

ii. FED 803(5):

1. “A memorandum or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully and accurately

a. Shown to have been made or adopted by the witness when the matter was fresh in the witness' memory and 

b. To reflect that knowledge correctly.

c. If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.”

2. Writing must be

a. Recorded OR adopted by the declarant

b. And accurately reflect the declarant’s memory at that time

c. Note again,

i. Declarant must testify

ii. Document is then READ into evidence unless offered in by the other side

iii. Problem 1 (253):  X is prosecuted for robbery.  The prosecution calls A, who testifies that she saw the getaway car and noticed the license number, and that ten minutes later, a police officer came to the scene, and she told him the number then.  She has no recollection of the number now.  The prosecution calls B, the police officer, who testifies that at the robbery scene, A told him that number, he wrote it down.  They produce the sheet.  The prosecutor asks B to read the number.  X makes a hearsay objection.
1. CA:  admissible.

a. Declarant has personal knowledge

b. Made while fresh in the Declarant’s mind

c. Testifies that it was accurate at the time it was made

d. Made to a PO to record it

2. FRE:  inadmissible

a. Not recorded by her

b. Nor adopted by her

f. PRESENT RECOLLECTION REFRESHED

i. Concept

1. Can use anything to refresh a person’s memory

2. Whatever is used is NOT evidence

3. Can be done before trial

ii. CA § 771:  Production of writing used to refresh memory

1. (a) If a witness, either while testifying or prior thereto, uses a writing to refresh his memory with respect to any matter about which he testifies

a. Such writing must be produced at the hearing at the request of an adverse party

b. Or the testimony of the witness concerning such matter shall be stricken

iii. Fed 612:  If not produced remedy is as justice so requires
g. Baker (242):  PO does not remember what happened.  The defense wants him to look at a police report that he did not prepare.
i. Does not matter.  Can use anything to jog his memory

ii. Report is not evidence

h. BUSINESS RECORDS

i. In general need

1. A duty to report

2. Made in ordinary course of business

3. Business relies on the accuracy of such records

4. Custodian or other qualified witness

ii. CA §1270: “a business” includes every kind of business, governmental activity, profession, occupation, calling, or operation of institutions, whether carried on for profit or not
1. Very broad definition of business

iii. CA §1271 Admissible writings

1. Evidence of a writing made as a record of an act, condition, or event is not made inadmissible by the hearsay rule when offered to prove the act, condition, or event if:

a. The writing was made in the regular course of a business;

b. The writing was made at or near the time of the act, condition, or event

c. The custodian or other qualified witness testifies to its identity and the mode of its preparation; and

d. The sources of information and method and time of preparation were such as to indicate its trustworthiness.

iv. CA §1272: Absence of entry in business records (also in Fed rules)

1. Evidence of the absence from the records of a business of a record of an asserted act, condition, or event is not made inadmissible by the hearsay rule when offered to prove the nonoccurrence of the act or event, or the nonexistence of the condition, if:

a. It was the regular course of that business to make records of all such acts, conditions, or events at or near the time of the act, condition, or event and to preserve them; and

b. The sources of information and method and time of preparation of the records of that business were such that the absence of a record of an act, condition, or event is a trustworthy indication that the act or event did not occur or the condition did not exist.

i. Ex:  always make a detailed record when a car is sold.  Absence of such a receipt can also be used as evidence

ii. Technically not even HS

2. Hypo 8 (299):  Sam is charged with perjury because he allegedly gave false testimony in the trial of a civil action.  The prosecutor’s contention of the false testimony is that, in the civil action, Sam, identified himself by the name of John D, while his real name is Sam D, and that in qualifying to testify as an expert he claimed that he was a consultant engineer at the US Bureau of Mines.  The prosecution offers into evidence a writing stating that the singer was the official custodian of the record, has made a diligent search of the record, and failed to find any record of a person named Sam or John D that had been an engineering consultant.  The writing bears a signature and is stamped with a seal.
a. Admissible to tend that the event did not happen

b. Again not HS on the exam

v. FED 803 (6) Records of Regularly Conducted Activity.

1. A memorandum, report, record, or data compilation, in any form

a.  Of acts, events, conditions, opinions, or diagnoses
b. Made at or near the time by, or from information transmitted by, a person with knowledge

c. Kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report, record, or data compilation

d. As shown by the testimony of the custodian or other qualified witness

e. Unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness

i. Note:

1. Allows for opinions/diagnosis which is NOT allowed in CA

vi. Examples:

1. Lutz (255):  PO report is made by an officer but is based on statements by observers

a. Inadmissible.  Bystanders have no duty to report

2. Vigneau (257):  D is charged with money laundering.  Want to introduce western union money orders as evidence.

a. Inadmissible.  Customers provide the info on the money orders.  They have no duty to report accurate info.  Agents have no personal knowledge about person’s ID.

i. In some state, if the agent asks for valid ID then would be admissible.

3. Duncan (261):  want to introduce insurance records to show fraud.  These records contain medical records and statements by Dr’s.

a. Inadmissible unless insurance company and hospital lay foundation w. custodian or qualified witness

4. Newspaper Reports:
a. Not admissible

b. Don’t give them the same reliability

5. Hypo 2 (291):  X is prosecuted for the robbery of A.  X’s defense is an alibi.  X testifies that he was in a distant city, having registered at the B motel at the time of the crime.  X calls C, a hotel clerk, who identifies the registration card prepared by another clerk.  The registration card does not bear X’s signature.  C testifies that hotel policy does not require the signature.
a. Two levels of hearsay

i. Clerks record:  a normal BR, she is the custodian

1. OK

ii. Info in the record:  relies on the customer

1. Inadmissible

6. Hypo 5 (290):  X sues to recover price of goods sold.  A and X entered into a contract for A to sell X 1000 metric tons of lead fume.  The contract price depended on the exact weight and metallic content of the lead fume delivered by A.  To prove the weight and metallic content, A testifies that she employed B, a highly trained assayer.  She offers into evidence a report on the letterhead of B, purporting to bear B’s signature.
a. Inadmissible

i. Need the custodian of records

7. Hypo 6 (290):  A sues X for car accident.  A testifies that he went to Doctor B and Hospital C for treatment, and had his car repaired at D garage.  A offers into evidence bills or invoices.  Each bill is stamped with the word payment received.
a. Again, not his BRs

b. Need custodian or qualified witness

i. DOCUMENTS PREPARED FOR LITIGATION

i. Records prepared exclusively in preparation of litigation are inadmissible

1. Concerns about trustworthiness

ii. Dual purpose Doctrine

1. If a report has another separate purpose in addition to litigation it is admissible

2. Up to the judge to decide

iii. Palmer Doctrine:

1. Not as trustworthy if declarant is potentially liable

a. Concerns about self-interest raise concerns of reliability/trustworthiness

iv. Hypo:  slip and fall in a store.  Worker fills out an accident report, as he is required to do.  One copy goes to litigation department.  Another copy goes to safety and training department.  Admissible?
1. Likely Yes.  Report has a separate business purpose and the business had an interest in its reliability

2. But, could be excluded if employee is potentially liable (self-interest concerns)

v. Yates (275):  P wants to introduce his Dr’s records as well as records made by Dr’s hired by the defense
1. Held is are NOT admissible because prepared solely for litigation

2. But, records prepared by defense are admissible.  Reliable even if solely for litigation

vi. Hypo 1 (290):  A sues X department store for slip and fall.  A claims that she fell because the floor was slippery from polishing.  X offers a report made by the store manager, B.  B is no longer working there and could not be found for testimony.  X established that B report was prepared the day after the accident, and that store managers customarily make these reports after an accident.  The report states that B arrived a few minutes after A fell and that B examined the floor and it was not slippery.
1. Inadmissible

a. Unless show evidence of a non-litigation purpose

j. OFFICIAL RECORDS

i. Rational

1. Governments rely on the info to run their affairs

2. Once certified as an official Govt record it gets in

ii. Fed 803 (8) Public records and reports.

1. Records, reports, statements, or data compilations, in any form, of public offices or agencies, setting forth 

a. The activities of the office or agency, or

b. Matters observed pursuant to duty imposed by law as to which matters there was a duty to report,

i. Excluding

1. Criminal cases

2. Matters observed by police officers and other law enforcement personnel

c. In civil actions and proceedings and against the Government in criminal cases

i. Factual findings resulting from an investigation made pursuant to authority granted by law,

d. Unless the sources of information or other circumstances indicate lack of trustworthiness.

e. EX:  fire marshal investigates a fire.  Talks to witnesses and makes conclusions in the report

i. Witnesses statements are inadmissible

ii. Fire Marshal’s conclusions and opinion are admissible

2. Oates (282):  want to introduce drug test results in a criminal trial
3. Official record?∫
a. Not allowed.  Cannot use official records exception when prepared by law enforcement in a Criminal case

b. Cannot use another exception either (would frustrate purpose of the statute)

iii. Grady (290):  officers recorded the serial numbers of guns seized
1. Admissible

2. If record involves a routine non-adversarial matter, Oates does not apply

iv. CA § 1280.  Record by public employees

1. Evidence of a writing made as a record of an act, condition, or event is not made inadmissible by the hearsay rule when offered in any civil or criminal proceeding to prove the act, condition, or event if all of the following applies:

a. The writing was made by and within the scope of duty of a public employee.

b. The writing was made at or near the time of the act, condition, or event.

c. The sources of information and method and time of preparation were such as to indicate its trustworthiness

d. EX:  fire marshal investigates a fire.  Talks to witnesses and makes conclusions in the report
i. Witnesses statements are inadmissible

ii. Fire Marshal’s conclusions are likely inadmissible

v. Oates in CA (282):  want to introduce drug test results in a criminal trial
1. Official record?

a. No per se exclusion in Criminal cases.

b. But indications of lack of trustworthiness?

i. Discrepancies

ii. Lack of a signature

c. Probably not allowed

vi. Hypo (289):  Defendant is accused of murder.  He presents an alibi defense, claiming that he was 600 miles away.  The prosecution has a parking ticket on the night of the murder that shows that the Defendant’s car was at the scene.  The citation contains all of the general information.  It was issued by a police officer who does not have present memory of the car or the license number.  The murder had not been discovered at the time of the ticket. 
1. FRE?  Inadmissible 

a. Prepared by law enforcement being used in a criminal proceeding

b. On the other hand, ticket has nothing to do with the murder.

i. But would still like to cross examine the PO (can’t if an O.R.)

2. CA?  Likely Admissible

a.  Business record?

i. Need a custodian of records

ii. Prepared solely for litigation?

b. Official record?

i. No indications that it lacks trustworthiness

vii. Hypo 3 (pg. 291):  A sues X for fire damage to A’s house.  A employed X to remodel the kitchen.  A claims the fire started from X’s negligence.  X claims the fire was from arson.  X offers a report from B, captain in the city fire department, who spoke with neighbors and inspected the premises, and concluded that the fire was arson.
1. Official records?

a. Only the captain has a duty to reports

i. Captain’s observations:  admissible 

ii. Neighbor’s statements:  inadmissible

b. Conclusions?

i. CA:  Inadmissible.  Must show reliability.  Need him on the stand.

ii. Fed:  Admissible.  Can include opinions based on those statements

viii. Hypo 7 (290):  D is charged with robbery of V, a liquor store owner, at his store.  V testifies that after the robbery, he ran out of the store and obtained D license plate number.  V testifies to the number.  D calls P.O., a police officer, who issued a report and established that it was made in the usual course of business, and at or near the time of the robbery.  A sentence in the report states that 30 minutes after the robbery, the police received a call from A, a neighbor of V, who reported the license number as a different number from V. V objects.  D claims that the report is being offered as  non-hearsay to establish that different number had been reported, but that if hearsay, the record is admissible under the official record exception. 
1. Report?

a. Admissible if based on PO observations

2. Neighbor’s statements?

a. No duty to report

k. MULITPLE LAYERS OF HS

i. FED Rule 805.  Hearsay Within Hearsay

1. Hearsay included within hearsay is not excluded under the hearsay rule if each part of the combined statements conforms with an exception to the hearsay rule provided in these rules.

a. No problem as long as each level is admissible

ii. Hypos (261):  a PO report contains the following statements

1. “I was standing at my beat and saw the red car hit the green car”

a. Admissible:  BRE, officer has duty to reports, only his observations

2. I arrived seconds after the accident and heard someone scream, “did you see that crazy re car run the light?”

a. Admissible.  BRE and excited utterance

3. I arrived minutes after the accident and asked the driver what happened.  He said, “I fell asleep at the wheel”

a. Admissible:  BRE and an Admission

4. I arrived a few minutes before the accident and asked officer Jones what happened.  He reported what happened.

a. Admissible:  both officers have a duty to report

5. I arrived 30 minutes after the accident.  A bystander reported what happened.

a. Inadmissible:  bystander has no duty to report

iii. Williams (263):  want to introduce a hospital record that contains info on the causation.
1. Inadmissible.  Hospital does not care about causation

a. No reliability

b. Causation does not get in (HS)

2. CA?

a. Anything in the overall record of treatment would be allowed as a BR

b. Also, might be allowed as an admission inside a BR

3. Hypo:  record contains info about causation of a child’s injury

a. Admissible:  Dr. has a duty to report child abuse

iv. Hypo 4 (290):  P sues D for accident. P offers doctor report.  Establishes that the report is the only record kept in ordinary course of business.  Report states that the doctor examined P, had X-rays, and diagnosed the injury.  The reports also states that in doctor’s opinion, P will suffer permanent damage.  D objects.
1. CA?

a. Diagnosis?

i. Admissible.  Conclusion is based on his own observations

b. Prognosis?

i. Inadmissible.  Opinions are not allowed.  Too speculative

2. Fed?

a. All is admissible.  Prognosis is allowed

l. MISC

i. Judgments of Previous Convictions

1. CA 1300: Final judgment in a conviction of a

a. Felony

b. Can be used only in a civil action

c. To prove any fact essential to the criminal judgment

d. Does include no contest pleas!

e. The conviction is not conclusive, the jury must weigh it in with other factors.

2. FRE 803(22)

a. Felony

b. Is admissible to prove any fact that was essential to the conviction

c. Can be used in a criminal prosecution if the conviction is a prior conviction of the person accused in the present proceeding.  But not when offered by the government in a criminal prosecution for purposes other than to impeach.

ii. Statements of Family History

1. CA 1310 (Declarant’s Statement About His Own Family History)

a. Declarant is unavailable

b. No requirement of personal knowledge

c. Inadmissible if made under circumstances indicating lack of trustworthiness

2. CA 1311 (Declarant’s Statement About Family History of Another)

a. Declarant unavailable

b. Proof that the Declarant was so loosely associated with the subject that he is likely to have accurate information, OR admissible when he is related by blood or marriage

c. Inadmissible if made under circumstance indicating lack of trustworthiness

3. CA 1312

a. Allows entries in family bibles and books to be considered

4. CA 1315

a. Allows use of church records

5. CA 1316

a. Allows use of birth, marriage, divorce, death other certificates

X. RESIDUAL HS EXCEPTION

a. Can be applied where the rules don’t anticipate the evidence being offered

i. Anything not covered in the rules

ii. Nearly equal circumstantial indications of trustworthiness

iii. More probative than any other evidence

iv. In the interest of justice to allow the evidence in

v. Notice to the adverse party

b. Near Miss Doctrine:

i. Cannot erode the current HS doctrine

ii. If the situation is close to an exception but fails not likely a HS exception

1. The reasoning for not excepting it was likely contemplated

2. Thus would not qualify as a residual exception

c. Grand jury testimony is Inadmissible:

i. Does not meet former testimony exception

1. No opportunity to cross examine

ii. Does not meet the residual exception

1. No indications of trustworthiness

d. Turbyfill (305):  P is burned when mechanic puts gas in the carburetor.  Mechanic is now dead, but wrote a report about the accident immediately after is happened.
i. EU?

1. No, writing it indicated reflection

ii. BR?

1. Always done this way?

2. In prep of litigation?

3. Palmer Doctrine

iii. Past Recollection recorded?

1. No, declarant is unavailable

iv. Residual?

1. Indications of reliability

2. Would get in if he were alive

3. Near other rules (thus contemplated?)

4. Held admissible

e. Hypos 315

i. B is accused of robbing a bank.  Evidence shows that marked money was found in B’s locker.  B testifies that he won the money in a poker game.  In rebuttal, prosecution calls a witness who played in the poker game.  The witness contradicts B, testifying that B lost money in the game.  B then calls another witness to prove he won money.  The witness was not at the game, but heard D tell her husband, “B won everyone’s money including mine.”  Likely INADMISSIBLE

1. Anything not covered in the rules?

a. Looks like statement against interest, but no indication that the poker game was illegal

2. Nearly equal circumstantial indications of trustworthiness?

a. Probably no reason to lie about who won or lost

b. But maybe she is covering up how she lost her money

3. More probative than any other evidence?

a. No, Less probative than someone who was at the game

4. In the interest of justice to allow the evidence in?

a. Can they find the Declarant (unavailable?)

ii. A truck hits a bridge abutment.  The driver is injured and dies a few days later.  His family sues the truck maker claiming it was defective.  The maker claims that the driver accidentally lit his pants on fire with a cigarette and crashed.  They offer evidence that while in the hospital, he told a family member that his pants caught fire and he lost control of the truck while trying to put out the fire.

1. Anything not covered in the rules?

a. Looks like an admission but he is not a party to the suit

b. Dying declaration?  Not enough indication that he believed he would die

c. Statement against interest?  No evidence that he knew it was against his civil interests when he made the statement

2. Near Miss Rule?

a. If close to a HS exception but misses, admitting such evidence would erode those clear rules

b. Thus, likely inadmissible

XI. CHARACTER EVIDENCE

a. Definition:

i. Character is a generalized description of a person’s disposition, or of the disposition in respect to a general trait, such as honesty, temperance, or peacefulness.

b. Three ways to prove character:  

i. Reputation in the community

ii. Opinion

iii. Specific instances of conduct (FED only)

c. Two step process for using this evidence:

i. First, identify the purpose for which the evidence of character is offered.

1. If character is in issue

a. No problem, Admissible

2. If not in issue

a. Exclusion is more likely especially when offered to help prove that a person acted in particular way

ii. Second, consider what type of evidence is being offered 

1. Specific acts, opinion from observation, reputation

XII. CHARACTER IN ISSUE:

a. Character is “in issue”

i. When character is an essential element of a claim or a defense

ii. Character evidence is admissible

b. Examples

i. Custody battles trying to find a fit parent.

ii. Complaint for negligence may allege the D allowed an unfit person to use a motor vehicle or other dangerous object

iii. An employer was negligent in hiring or failing to supervise an employee with certain dangerous character traits.

iv. Cleghorn (384):  P sues a RR company.  Switchman was negligent.  P wants to offer evidence that the switchman was an alcoholic.
1. Is his character at issue?

a. For punitive damages, character is an essential issue.

i. P needs to show RR knew of should have known that switchman was an alcoholic

2. But, inadmissible to show switchman was negligent the night of the accident.

a. Inadmissible Circumstantial character evidence

b. Cannot use to say because he’s an alcoholic he was drunk that night 

v. Wellman (385):  P sues a newspaper for libel.
1. Can D ask the P about his character?

a. Yes.  Character is at issue

i. If he has a bad reputation, than damages for libel are less 

vi. Hypo (387):  P (Widow) sues D for wrongful death of H (husband).  P testifies that they had a happy and affectionate marriage.  D then offers that H left P and lived with another woman, and that H was convicted of passing bad checks.  Admissible?
1. Yes.  Here, the character of the marriage is at issue

a. The evidence tends to disprove it was a happy marriage

XIII. CIRCUMSTANTIAL CHARACTER EVIDENCE

a. i.e. character is NOT at issue

b. Rationale

i. Do not want to convict a person based on the “bad person theory,” i.e. that they did it before and therefore they probably did it here

ii. Have to prove they committed the crime beyond a reasonable doubt.

c. Civil Cases

i. Circumstantial Character Evidence is NOT Admissible 

d. Criminal Cases:

i. Prosecution cannot introduce any circumstantial character evidence

1. Evidence of a person's character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except:

ii. BUT D is allowed to introduce evidence of good character as tending to show that he did not commit the crime

1. The witness must qualify that they can speak with authority

a. Must have known for a long time

iii. THEN the prosecution can cross examine character 

1. Bring in evidence to show that the reputation is different

a. Not specific acts because would have to subject this to cross examination and would take up lots of litigation time and effort

b. Impeach the defendant’s character witnesses, by asking about specific instances

i. Lacks sufficient knowledge

ii. Has been dishonest with the jury

2. Or introduce rebuttal character witnesses

e. Michelson (387):  D is convicted of bribery.  The Defense calls 5 witnesses who have known him and say that he has a good reputation for honesty and truthfulness.  This is relevant because if he is a good person, it is less likely that he committed the crime.  The prosecution crosses the witness and asks them if they heard that the D committed a past crime.

i. Prosecution does this to discredit the witnesses.

1. Either they knew of it and are deliberately misleading the jury

2. Or they did not know about it have insufficient knowledge to testify on his behalf.

f. Hypo 1 (438):  X, a prison inmate, is charged with assault on A, an inmate. Prosecution wants to show that X and B stabbed A numerous times.  X’s defense is that he broke up a fight between A and B.  X calls Y, an inmate who did not see the fight, has known X for one month, and in his opinion, is a non-violent person. 
i. Inadmissible circumstantial character evidence

1. 1 month is not long enough to be a qualified character witness

g. FED 405 Methods of Proving Character

i. Reputation 
ii. Opinion
1. In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion.

2. On cross-examination, inquiry is allowable into relevant specific instances of conduct.

iii. Specific instances of conduct
1. In cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person's conduct.

h. FED 404 Character Evidence Not Admissible To Prove Conduct; Exceptions

i. Character of accused

1. In a criminal case, evidence of a pertinent trait of character offered by the D or by the prosecution to rebut

ii. Character of alleged victim

1. In a criminal case, evidence of a pertinent trait of character of the alleged victim of the crime offered by the D, or by the prosecution to rebut the same

2. Or evidence of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that the alleged victim was the first aggressor

i. Once victims character is at issue, D’s is as well

3. CANNOT use specific bad acts by the victim to prove character

iii. CA:

1. Can use specific bad acts to prove the character of the victim

2. §1104:  Evidence of a person’s character with respect to care or skill is inadmissible 

i. Examples (432):  D is charged with murder arising from a bar brawl.  In the opening statement, D states that evidence will show that the V attacked first and D merely acted in self-defense.
i. D can introduce evidence that V had a bad reputation for violence

ii. D wants to introduce evidence that V had previously shot someone in a fit of road rage

1. Not allowed in FED

2. OK in CA

iii. D offers evidence that weeks before the incident that caused V’s death, V attacked D in a fit of road rage

1. Admissible

2. Not character evidence.  Tends to show that D was less likely to act first

iv. D offers that weeks before the incident he heard that V shot someone in a fit of road rage

1. Admissible

2. Not HS nor circumstantial character evidence

3. Goes to his state of mind.  Less likely to attack first

v. After judge admits evidence about V’s bad reputation for violence, P offers evidence of D’s reputation for violence

1. OK

2. Once V’s character is put at issue, D’s reputation can be similarly attacked

j. Other Acts Evidence:

i. Rational:

1. Relevant

2. But inadmissible for policy reasons

ii. Evidence of other crimes, wrongs, or acts is

1. Not admissible to prove the character of a person in order to show action in conformity therewith

2. It may, however, be admissible for other purposes such as (i.e. a NON-character purpose that is relevant to an issue in the case)
a. Proof of motive

i. Ex: evidence of a conspiracy of govt. officials to break into a psychiatrist’s office to obtain records of opponents government war policy admissible to show motive for Watergate cover up.

b. Opportunity

i. Ex:  testimony of a YMCA security guard revealing that D had obtained checks from the YMCA mailbox was highly probative of D’s opportunity to gain access to the mailboxes and obtain checks that he cashed fraudulently

c. Intent

i. Ex:  Evidence that D possessed 2 stolen credit cards admissible that he intended to keep a sliver dollar taken from the mail

d. Preparation or plan

i. Ex: evidnec of a 1st robbery admissible in prosecution of the 2nd where D robbed the 1st victim and obtained the address of the next victim

e. Knowledge or Identity

f. Absence of mistake or accident

i. Ex:  evidence that the Dr. accused of tax evasion submitted fraudulent bills admissible to rebut that she was too devoted to her patients to worry about her finances

g. Handiwork / Signature / Modes Operandi

i. To prove other crimes were so unusual and distinctive as to earmark them to the handiwork of the accused

ii. Must be recent events (worried about copy cat crimes)

iii. Ex:  “the wet bandits” always leave the water on when they leave

h. Habit

i. Regular response to a particular situation

ii. Ex: always walks up 2 stairs at a time

iii. Ex:  always rolls stop signs

i. Notes

i. Not character evidence

ii. Anyone can introduce at any time

iii. Can be used in civil and criminal cases

iv. Balancing test is critical

1. Need to show a strong connection between evidence and what it is trying to prove (Probative value)

2. Often fears of Unfair Prejudice

3. If allowed need limiting instructions

iii. Evidentiary Standard for Past Acts

1. How high must the proof be that D committed the past act to be admissible?

a. Majority/CA

i. Preponderance of the evidence

ii. More likely than not that the D committed the prior act

b. Federal

i. The evidence must be sufficient that the jury could reasonably find that the other act occurred

ii. Very low standard

iv. Hypo 1 (406):  D is charged with possession of weed with intent to sell.  Prosecution shows that 35 plants were found in D’s backyard.  D claims he thought they were weeds.  Prosecution offers that 15 years ago, D sold weed to an agent.  Admissible?
1. Cannot use to show, sold weed before, so sold it again

2. Knowledge?

a. P will try to use to show that the D had knowledge – he knows what pot looks like – this was not an accident.  D could argue that he knows what weed looks like when sold, but not what the plants look like

b. Unfair prejudice?

v. Hypo 2 (406):  D is accused of bank robbery.  Prosecution wants to introduce that D is a drug addict.  Admissible?
1. Motive?

a. D needs money to support his drug habit

b. Need a stronger connection

2. Unfair prejudice?

a. Does it outweigh the probative value?

3. Likely inadmissible

vi. Hypo 3 (406):  D is charged with murdering V.  Prosecution wants to introduce that a week before the murder, D killed V’s cat.  Admissible?
1. Motive?

a. Show ill-will

2. Plan?

a. Not very good evidence

3. Access to the home?

a. Possibly allowed 

vii. Hypo 4 (406):  D is charged with assassinating the president.  Evidence at issue:  not long after the assassination, the D shot a police officer when the D was stopped for a traffic citation.  Admissible?
1. Motive?

a. Helps explain why the D acted how he did.  Trying to run from the police.

b. Highly probable that he was the one who killed the president

2. Admissible

viii. Hypo 2 (426): X is charged with murder 1 of A, a PO.  B, also a PO, testifies that he was with A in a police car, and they stopped X, who was driving in an erratic fashion, that A asked X to step out, X complied.  A asked X to raise his hands so he could be checked for weapons, then X shot A.  Prosecution offers that A was on parole for a felony and was in violation of his parole, that 7 days earlier, X committed armed robbery, and X was riding in a stolen car.
1. Motive / Intent for murder one?

a. Shows incentive as to why he did not want to be caught

b. Acted deliberately to avoid prison

c. These other acts are highly probative that D committed 1st degree murder

ix. Hypo 5 (406):  As a condition of parole, D was required to live in a half-way house, is allowed to work during the day, but must return at night.  On Oct. 10, during the daytime, an armored truck was robbed several miles from the house.  D is charged with the crime.  Evidence at issue:  D was a sex offender and was required to return to the house and did not on that night.
1. Opportunity?

a. Did not come home even though required to do so.  Does have a tendency to show he did something wrong.  Gives him an opportunity to hide the money.

2. Admissible

3. Unfair prejudice?

a. Could leave out the sex offender part.

x. Hypo 6 (406):  D is accused of robbery.  V picked D out of a lineup, but is not sure at trial.  Evidence at issue: to show ID, prosecution shows that D committed three robberies in the last six months.  Prosecution claims that under 404b, it does not have to show similarities in the robberies.
1. Inadmissible

a. Does nothing to ID this D

b. Just shows did before, thus did it again which is not allowed

xi. Carrillo (406):  Defendant is convicted of a drug crime.  The prosecution has a problem because the officer has made a mistake in the past and he is the only evidence they have.  They attempt to introduce the evidence that he has sold drugs in the same way before (placing in balloon and swallowing) and this establishes identity.
1. Inadmissible

a. Method is too common to be “signature handiwork”

b. PO testified that this was a common method of selling drugs

xii. Hypo 3 (426):  X is charged with grand theft from A.  X’s defense is alibi.  A testifies he is 85, that X was celebrating the birth of his son, put his arm around A, offered him a cigar, than left.  When X checked his wallet was missing.  Prosecution calls B who will testify that he is 84, that X did the same thing to him, but asked also asked for some street directions.  Prosecutor says this is a common scheme or modus operandi.
1. Inadmissible

a. Too common a method of robbery

b. Also 2 months is too long between incidents to be very probative

xiii. Beasley (411):  D is charged with drug distribution.  He claims he was using it in plant experiments.  The prosecution has lots of evidence that he has dealt drugs before.
1. Identity?

a. Not at issue.  He admits he obtained drugs

2. Inadmissible because it is pattern evidence

a. Just circumstantial evidence, that he did it before, therefore he did it this time.

xiv. Cunningham (418):  Nurse is accused of stealing Demerol.  Evidence at issue is past act that she was an addict and had been suspended.
1. Seems like circumstantial character evidence

2. But if used in combo that only 3 nurses had access to the cabinet

a. Tends to identify her because of her past acts

b. And supply her a unique motive

3. Unfair Prejudice?

a. Judge gave good limiting instructions

xv. Tucker (421):  D found V shot dead on his couch.  There was a past event, 6 years ago, where D found a man shot dead on his dining room floor.  This standard is to protect the D from having to re-litigate the case.
1. Signature?

a. This is a long time for signature evidence but it is very unusual

2. Absence of mistake?

a. If he argues is was an accident, then prior act is relevant but also worried about unfair prejudice

xvi. Huddleson (422):  D accused of stealing videotapes and claims he did not know that they were stolen.  But, he had gotten stolen televisions from the same person before.

1. Cannot use that he sold stolen goods before thus sold them again

2. Knowledge?

a. Yes, can be used to prove that he knew the goods were stolen

b. Must give limiting instructions

3. Never convicted in first case?

a. Fed.  Does not matter.  Only need jury to reasonably find that the past act occurred

xvii. Perrin (428): Victim’s family argues that the police shot him without provocation.  The police want to offer evidence that the victim was aggressive to cops in previous violent encounters.

1. This evidence is not allowed in civil cases

2. Habit?

a. Four times is not enough

xviii. Hypo 4 (426):  X is charged with murder of A.  X’s version is that A, who lived in the same apartment, was visiting X, and an argument developed.  A did a karate kick, X wrestled with A, and stomped on A’s chest, killing A.  Evidence at issue:  The prosecution offers testimony that 2 months prior, X kicked A in the ribs and pleaded guilty to assault and testimony of C that that X kicked C him in the stomach also.  The prosecution is offering this to establish modus operandi to use feet.
1. Identity is not an issue here 

a. No question because the Defendant admits the kicks.

2. Modus Operandi?

a. Looks too much like character evidence

b. I.e. did it before thus did it again

c. Thus, Inadmissible

xix. Hypo 5 (426):  A sues X and Y bus company for damages for personal injury from a collision between a bus driven by X, an employee of Y bus company and a car driven by A.  A claims that X failed to stop at a sign.    A calls B who testifies that he has been a regular and daily rider on the bus driven by X during the six month period before the accident, but was not on the bus the day of the accident.  A asks B whether, in this six-month period X habitually failed to come to a stop at the intersections where the accident took place.  
1. Admissible

2. This is evidence to show habit

XIV. SIMILAR HAPPENINGS

a. CA and FRE admit similar happenings evidence

i. Adequate foundation

1. Proponent must show a sufficient similarity of circumstances, i.e. weather

ii. Subject to balancing test

1. Probative value v. Prejudice (undue consumption if time)

iii. Timing:  the events can happen before or after the incident in question

1. If notice is an issue, then the events that occurred before the one in question will be the only ones admissible to prove notice.

b. Examples:

i. Simon v. Kennebunkport (463):  Woman falls on sidewalk and wants to introduce evidence that 100 people fell in the same spot.

1. This is relevant to notice:  if other people fell, then the city was on notice.

2. The evidence also shows that there was a defect.  But if the people fell after this incident, then the evidence would only be admissible as to the defect, not the notice.

ii. Problem (467): A sues X golf course for personal injury when A slipped and fell.  A was walking on a new, cement veranda that had a smooth surface.  A was wearing golf shoes.  X calls B, the manager of the golf course to testify that during the year, there have never been any accidents, and that 3500-4000 people per month had walked across with golf shoes.  A objects

1. Admissible.  There is a clean safety record and thus, X could not have had notice.  But if it was raining, X would have to show that the others had walked during the rain.

XV. SUBSEQUENT PRECAUTIONS

a. Subsequent repairs are Generally Inadmissible when trying to prove Negligence or fault

i. Do not want to deter people from taking corrective safety measure to ensure a similar accident does not happen in the future

ii. Can be used to impeach, show feasability

b. Fed 407. Subsequent Remedial Measures

i. When, after an injury or harm allegedly caused by an event, measures are taken that, if taken previously, would have made the injury or harm less likely to occur, evidence of the subsequent measures is not admissible To prove

1. Negligence

2. Culpable conduct

3. A defect in a product, a defect in a product's design, or a need for a warning or instruction.

ii. This rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as

1. Proving ownership, control, feasibility, or impeachment

2. Ex:  dispute over ownership of a tree.  After an accident, homeowner cuts the tree.  Can use as tending to show he owned the tree.

c. CA §1151: Subsequent remedial conduct

i. When, after the occurrence of an event, remedial or precautionary measures are taken, which, if taken previously, would have tended to make the event less likely to occur, evidence of such subsequent measures is inadmissible to prove negligence or culpable conduct in connection with the event

1. Can use to impeach

a. Cannot use to show ownership, control, or feasibility

2. Can also use in products liability

d. Tuer (467):  Allegation is that he doctors were negligent for not administering Heparin (an anti-coagulant) while the patient was delayed in having surgery.  After the death, the hospital changes its policy so that it will administer the drug with discretion depending on the condition of the patient.  The decedent’s wife wants to admit this policy change to show that there was a problem with the doctor’s decision (that they were negligent in deciding the way they did).
i. Cannot use to show negligence

ii. Feasibility?

1. Held feasibility was not in dispute

2. “I thought it was the best thing to do”.  Then hospital changed policy

a. Did not say, “This was the only way”

e. Problem 1 (476):  A sues X, a storeowner, for a slip and fall.  A testifies that the step was slippery because a tape strip was worn out.  X calls B, the store manager, who testifies that the strips were not slippery and the tape strip was not worn out.  A offers subsequent remedial evidence to show that new strips were later installed by X.
i. Inadmissible to impeach B.
1. B was not the one who replaces the strips (therefore not the one who honestly felt they were in need of replacing).

f. Problem 2 (476):  A sues X, a storeowner, for a slip and fall.  A testifies that the step was slippery because a tape strip was worn out.  X calls B, the store manager, who testifies that the steps were not slippery and that tape strip was not worn out.  A offers subsequent precaution evidence that B authorized the installation of the new tape strips after the accident.
i. This is now admissible.  B’s actions are inconsistent with his testimony.

g. Problem 3 (476):  P sues D for embezzlement.  D counter claims that P was negligent in its accounting and auditing procedures which allowed for embezzlement of money.  After the embezzlement, P changed its made a report of its accounting procedures.  D seeks discovery of this report.
i. Kind of a trick Q

ii. Broad rules of discovery allow D to see this report

XVI. OFFERS IN COMPROMISE / SETTLEMENT OFFERS

a. In General

i. All statements made during negotiations of settlement are inadmissible

1. Want to encourage settlement

2. Communication is essential to reach an agreement

ii. KEY ISSUE

1. When does the negotiation begin?

2. Before negotiations, nothing is safe

b. Rule 408. Compromise and Offers to Compromise

i. Evidence of the following is not admissible on behalf of any party, when offered to prove liability for, invalidity of, or amount of a claim that was disputed as to validity or amount, or to impeach through a prior inconsistent statement or contradiction

1. Furnishing or offering or promising to furnish--or accepting or offering or promising to accept--a valuable consideration in compromising or attempting to compromise the claim; and

2. Conduct or statements made in compromise negotiations regarding the claim, except when offered in a criminal case and the negotiations related to a claim by a public office or agency in the exercise of regulatory, investigative, or enforcement authority.

c. Fed 409. Payment of Medical and Similar Expenses

i. Evidence of furnishing or offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury.

1. But, statements not part of the act of promising to pay are admissible

a. Communication is not so essential

ii. Ex:  After a crash D says, “I am sorry I was on my phone, I will pay you medical bills for you”

1. “I was on my phone”

a. FED

i. Admissible to show fault.  Prior discussions not included

b. CA:

i. Inadmissible

2. “I will pay you bills”

a. Inadmissible to show fault in CA ad FED

d. Davidson (477):  P approaches loose bull and gets gored by bull.  He writes a letter demanding that the company that was responsible for the loose steer pay for his injuries.  He is later impeached by it (he states he was 10 feet away from bull, and later in court testifies he was 40 feet away).
i. Admissible

1. Party seeking exclusion must show that the statement was made in compromise negotiations

2. Aggressive demand letters are not settlements unless there is a lawyer employed to draft the letter or there are magic words.

e. Problem 1 (484):  A sues Bus Company for accident.  At the scene, the driver admits that he blew the stop sign and offered stated that the bus company would pay 100% of the costs.
i. Offer to settle?

1. Driver is not authorized to settle for the company

2. Thus not a statement made in negotiation of a settlement

ii. Admission against the Bus Company?

1. CA:  need authorization, thus inadmissible

a. FED:  within scope of employment thus admissible

XVII. CROSS EXAMINATION AND IMPEACHMENT

a. Impeachment is a term of art

i. “Derogate from credibility”

b. Ways to impeach

i. Bias

ii. Inconsistent Statements

iii. Contradiction

iv. Bad Reputation for Truth and veracity

v. Problems with perception or memory

vi. Convicted of a crime that reflects on veracity

vii. Example

1. A sues X, a storeowner, for a slip and fall.  A testifies that the step was slippery b/c a tape strip was worn out.  X calls B, the store manager, who testifies that the steps were not slippery and the tape strip was not worn out.  A offers subsequent precaution evidence that B authorized the installation of the new tape strips after the accident

a. Inadmissible to show Neg

b. But admissible to impeach the credibility

c. B is acting inconsistent with his testimony which tends to discredit him

c. Fed 611(b) Scope of cross-examination

i. Cross-examination should be limited to 

1. The subject matter of the direct examination and 

2. Matters affecting the credibility of the witness.

3. The court may, in the exercise of discretion, permit inquiry into additional matters as if on direct examination.

d. Fed 607. Who May Impeach

i. The credibility of a witness may be attacked by any party, including the party calling the witness

ii. Note: @ C/L, could not impeach your own witness

e. Leading Questions Rules

i. No leading questions on direct

1. Except when necessary (young children, difficult witness, preliminary Q’s)

ii. Only leading questions on cross

iii. Leading question allowed for a hostile witness

1. Must ask the court for permission to treat as a hostile witness

f. Cannot call a witness with The primary purpose of impeaching with otherwise inadmissible evidence

i. Hogan (494):  witness confesses to a crime in Mexico but recants when in the US.  P calls the witness knowing that he will testify that he did not do it.  Then want to impeach him with his confession in Mexico.

1. Held, not allowed

2. His confession is hearsay.

3. Allowing him to be crossed by it would circumvent the HS rules

g. Impeachment by Contradiction

i. Collateral Matter Rule

1. The matter is collateral if the matter itself is irrelevant to establish a fact of consequence to the litigation

a. If the matter is Only relevant to impeach the witness by contradiction, then cannot bring in extrinsic evidence

2. But, credibility in general is never collateral

a. Inconsistent statements can be independently relevant if they go to bias, perception, etc…

ii. If the matter is collateral

1. No extrinsic evidence is allowed

2. Can only use intrinsic evidence (cross examination)

iii. Oswalt (499):  D accused of robbery in Seattle.  His alibi was that he was in a restaurant in Portland that day.  Owner of the restaurant says on direct, “He was in the restaurant that day and I remember because he took an employee to work, helped her, and took her home.”  On cross, owner testifies, “I think he was in there everyday for the last couple of months.”  P then calls a Seattle PO who testifies that he saw D in Seattle a month ago and D said he had been there for a few days.
1. PO’s testimony does tend to impeach the restaurant owner’s testimony

2. But it is not allowed

a. Not relevant to the case itself (collateral)

b. Cannot bring in extrinsic evidence (the PO) solely to impeach the owner

h. Examples (502)

i. P’s witness testifies on direct, “At 11:00 on 6/13, I just got to 1st and Main, the car behind me passed me driving very fast and hit a man.”  On cross witness testifies that she, “Was driving home from a movie.”  Can the D prove with extrinsic evidence that the witness was on the way home from a poker game instead of a movie?

1. No.  Where she came from is collateral (irrelevant as to who hit the man)

a. Thus cannot use extrinsic evidence to contradict her testimony

2. If on direct, she said she came from a movie, then OK to use extrinsic evidence

a. Idea is that witness opened the door for this testimony to be contradicted

ii. Again, on cross the witness testifies that she, “Was driving home from a movie.”  Can you introduce extrinsic evidence that she was at a bar.

1. Yes.  Even though this contradicts, it also goes to her perception (i.e. was she drunk)

iii. Again, on cross the witness testifies that she, “Was driving home from a movie.”  Can you show the witness had been on a date with the P’s brother?

1. Yes.  This goes directly to bias

iv. On direct, witness testifies, “I’m sure that the review meeting happened on 2/3.  I’ll never forget that day because right after the meeting my daughter called me and told me my house burned down.”  Can the opponent use extrinsic evidence to prove the witness’s house burned down on 2/4?

1. Yes.  Here the issue is not collateral.

a. Thus can contradict with extrinsic evidence.

v. Copelin (502):  D accused of selling drugs.  He is found with marked money.  On direct, testifies that he won the money in a dice game.  On cross, he is asked about drug actions taking place during the game.  D testifies, “The only time I have seen drugs was on TV.”  Can he then be asked about positive drug tests?
1. Yes.  Can be asked.  It impeaches his testimony

2. But, because matter is collateral, cannot bring in the actual tests (extrinsic)

a. If he denies testing positive, then you are stuck

3. Good idea to show judge the results

a. Gives you a reasonable basis to proceed.  Can keep Q for a while

XVIII. Impeachment With Circumstantial Character Evidence

a. Past discussion of CCE concerned trying to prove if the D did the crime.  Here we are using CCE to prove the credibility of a witness.  The 2 uses have different rules

b. General Rule:

i. In attempting to impeach or rehabilitate a witness you may only use character evidence relevant to truthfulness or untruthfulness (FRE 608; CEC 786)

ii. In California there are exceptions for criminal prosecutions

c. Fed 608. Evidence of Character and Conduct of Witness

i. Opinion and reputation evidence of character.

1. The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations:

a. The evidence may refer only to character for truthfulness or untruthfulness, and

b. Evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise

i. Rehab of character

ii. Specific instances of conduct.

1. Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness' character for truthfulness, other than conviction of crime as provided in rule 609, may not be proved by extrinsic evidence. They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness

a. Concerning the witness' character for truthfulness or untruthfulness, or

b. Concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.

iii. Owens (506):  D claims he shot his wife by accident.  Can P introduce evidence that he lied on a military application for promotion?
1. Yes.  Shows a character for untruthfulness

iv. Drake (516):  D says he did not knowingly commit fraud and that he is only a Psych major not a business major.  Asked on cross if he has a degree.  Allowed this latitude because witness brings up his education on direct.  Witness states that he has a degree.  P then asks about records of the witness being thrown out of school.
1. Cannot bring in the actual records to show the jury (no extrinsic evidence)

2. But can ask about them, especially after showing the judge

3. Can object that the Q’s improperly assumed facts not in evidence

v. Sada (519):  D is charge with insurance fraud.  Key witness is dead.  A statement by the witness that is good for the D is allowed in by the EU exception.  Can the P impeach the dead witness’s testimony with extrinsic evidence?
1. NO.  extrinsic evidence would not be allowed had he been alive, thus still out

vi. Examples (515):  D, in a civil case, has discovered that X, a witness for P, lied on an employment application by claiming to have a Masters degree.  In fact, X was expelled from graduate school for plagiarism before getting the degree.  The evidence of the lie on the application and his plagiarism have no relevance in the suit other than bearing on X’s character for truthfulness.
1. Can you ask X on cross whether he falsely claimed to have a master’s degree on an employment application?

a. Yes under Fed rules.  Must first ask judge

i. He may allow specific instances of untruthfulness

ii. Cannot use extrinsic evidence

2. What if X testifies on direct that he has a Master’s degree?

a. Can attack on cross and use extrinsic evidence

3. If X denies he claimed to have a Master’s degree on the employment application, would it be permissible to refresh his memory by showing him the application?

a. Yes.  OK to try to refresh.  The application is not evidence

4. If X denies committing plagiarism, should the cross-examiner be allowed to introduce a report by the school disciplinary committee finding that he committed plagiarism?

a. No.  Cannot allow extrinsic evidence

5. Suppose X denies committing plagiarism, and the cross-examiner produces a prior written statement by X confessing to plagiarism.  Is the statement admissible?

a. Yes.  Allowed as a prior inconsistent statement

b. Not character evidence

6. Can you ask on cross, “ Isn’t it true that you were expelled from graduate school for plagiarism?

a. Yes.  Again must ask the judge re specific acts of untruthfulness

i. If witness denies, cannot use extrinsic evidence

d. California Version – Summary

i. CEC 786:

1. Evidence of traits of character other then honesty or veracity are inadmissible to attack or support the credibility of a witness 

ii. CEC 787:

1. Evidence of specific instances of conduct are inadmissible to prove a trait of character of a witness 

iii. CEC 790:

1. Evidence of the witness’ good character (i.e. truthfulness) is inadmissible to support credibility unless evidence of his bad character has been admitted

iv. Problem 1 (545):  P accuses D of product liability. P claims that D had knowledge.  P witness is a disgruntled former employee.  D seeks to impeach P.  D offers that the witness lied on his resume.
1. Fed:  Admissible

a. Can only ask about it if judge OKs, cannot bring in

2. CA:  Inadmissible

a. Cannot use specific instances

e. CA In criminal cases, all statutory limitations are removed

a. Sections 786, 787 and 790 do not apply.

ii. A witness’ credibility may be attacked or supported using character evidence about any relevant topic

1. I.e. poor memory or alcoholism.
iii. Proponent may use any form of character evidence

1. Reputation, opinion, and specific act evidence 

iv. Example (541):  D has been prosecuted for the sale of heroin to a police informer.  A police informer testifies that he made a purchase for the D.  The D calls a witness, who is a neighbor of the police informer.  The W says that he has known the police informer for 10 years and that he has a poor reputation for memory.  Admissible?
1. FED:  Inadmissible

a. Can only show character evidence for truth and veracity

2. CA:  Admissible

a. In a criminal case, can use character evidence for any purpose

XIX. Character Impeachment with Prior Felony Convictions
a. Fed 609:  Impeachment by Evidence of Conviction of Crime

i. For the purpose of attacking the character for truthfulness of a witness,

1. Evidence that a witness other than an accused has been convicted of a crime shall be admitted, subject to Rule 403,

a. If the crime was punishable by death or imprisonment in excess of one year under the law under which the witness was convicted

i. A felony

b. And if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused;

i. Internal balancing test (no “substantially”)

ii. Judge can exclude if slightly more prejudicial than probative

1. The more similar the past crime is to the present crime, the more prejudicial and less likely to be admitted

2. How probative is the crime on truthfulness?

2. Evidence that any witness has been convicted of a crime shall be admitted regardless of the punishment, if it readily can be determined that establishing the elements of the crime required proof or admission of an act of dishonesty or false statement by the witness.

a. “Crimes of dishonesty” are allowed regardless of punishment

b. Must be Crimen Falsi:

i. Perjury, Subordination of perjury, False statements, Criminal fraud; Embezzlement, False Pretenses

b. CALIFORNIA – Constitution Art. 1 § 28

i. In general:

1.  Prior felony convictions of any person can be used in any criminal proceeding

2. Don’t need to know rules for civil proceedings

ii. Two part test

1. Is the felony one of moral turpitude?

a. Almost always is

b. Except for 

i. Conspiracy to commit a misdemeanor

ii. Conspiracy to tattoo a minor 

iii. Simple possession of a controlled substance

2. Does the danger of unfair prejudice substantially outweigh the probative value on the person’s character?

c. Examples:

i. Problem 1a (536):  D is accused of murdering her father and testifies to her alibi.  She calls her minister as a character witness.  W testifies that he believes the W is peaceable and nonviolent.  Prosecution has evidence that within the past 5 years, D was convicted of petty larceny.  Admissible?
1. No in both CA and FED because not a felony

2. Cannot even ask about on cross because witness only testified to her peacefulness

ii. Problem 1b (537):  Same as above but Prosecution has evidence that within the past 5 years, D was convicted of disturbing the peace when she threw her meal at the waiter.  Admissible?
1. No in both CA and FED because not a felony

2. But, can ask about the incident on cross.  If he knows about it then it contradicts his testimony.  If he doesn’t know it, then he might not really know the witness.

iii. Problem 2 (537):  W for the Prosecution testifies that he saw D leaving the murder scene.  D wants to impeach witness w/evidence that W was arrested for drugs six weeks before the crime.  The case is still pending.  Admissible?
1. No.  Need a conviction

2. But in CA can use character evidence about any topic in a criminal trial.  Could argue that it might affect their perception

iv. Problem 3 (537):  X is prosecuted for having sex with his 13-year-old step-daughter.  X denies it.  To impeach X, P wants to introduce that X has prior felony convictions of rape, heroin sales, and grand theft.  Admissible?
1. FED

a. Inadmissible.

i. None are crimen falsi.

ii. Offered against a D in a criminal trial.  Use Internal balancing test.  Worry about the bad man syndrome.  Thus prejudice likely outweighs probative value on truthfulness

2. CA

a. All are crimes of moral turpitude

b. Rape?

i. Inadmissible.  Too similar a crime.  High danger of unfair prejudice

c. Heroin?

i. Maybe gets in

d. Grand theft?

i. Likely gets in.  Does the danger of unfair prejudice substantially outweigh probative value on truthfulness?

XX. Impeachment with Psychiatric Conditions

a. Must Show similar instances in the past and

b. That the psychiatric condition is relevant to an aspect of the witness’s character

i. It Distorts the witness’s

1. Memory, perception, capacity to observe, reaction to certain events, etc…

c. Lindstrom (541):  Key witness has a psychiatric condition.  D’s could seek to show witness had a vendetta resulting from continuing mental illness brought on by not receiving her promised pay.  Illness was relevant to emotional instability and motive to be untruthful.  Extrinsic evidence of illness also admissible.
d. Problem 2 (524):  P accuses D of product liability.  P claims that D has knowledge.  P witness is a disgruntled former employee.  D seeks to impeach P.  D offers that the W is a drug addict.
i. Inadmissible circumstantial character evidence

ii. Not a Criminal case

iii. Mental illness?

1. Must argue that this is a condition that distorts the witness’s ability to perceive

e. Problem 3:  D offers evidence that the witness sabotaged his compute just before he quit the job.
i. Admissible.  Tends to show motive

ii. Can use extrinsic evidence

f. Problem 4:  D offers that the W has secret plans to assassinate the Pope, the president and the Dalai Lama.
i. Admissible evidence of a Psychiatric Condition.  But must show how the nature of the illness affects the witnesses credibility in this case

XXI. Impeachment with Prior Statements
a. Prior Inconsistent Statements

i. Not HS

1. If Not being used to prove T of matter asserted

2. Just showing that the witness is not believable because they say inconsistent things

ii. Witness is available

iii. Collateral Matter Rule applies for contradiction

1. A prior inconsistent statement may not be proven with extrinsic evidence when the statement is being offered solely for collateral impeachment

2. The collateral impeachment is collateral when the statement is not independently relevant to some issue other than impeachment

b. Using Inconsistent Statements to Impeach and for the T of the matter asserted

i. CA:  if admissible to impeach, also admissible for T of the matter asserted

1. Also in CA, the inconsistent statement does not have to be made prior to trial

2. Rational is that it’s not really like HS because the declarant is in court, thus it is admissible

ii. FED: if admissible to impeach, NOT admissible to prove T of the matter asserted unless prior statement was made under oath (then it’s not HS)

1. Even though declarant is currently in court, statement is HS if made under oath

	
	Prior Inconsistent Statement Not under Oath
	Prior Inconsistent Statement Under Oath

	Used to Impeach
	Admissible in CA and FED
	Admissible in CA and FED

	Used to Prove Truth of the Matter asserted
	Inadmissible in FED, Admissible in CA
	Not HS in FED, Admissible in CA


c. Examples

i. Sexual harassment case where the witness denies anything happened at the office picnic.  On cross. Witness is asked about inconsistent statements he made re what food was served and if he tried to kiss the D.

1. Food?

a. Can be asked about in order to show bad memory

b. But, cannot use extrinsic evidence because it’s a collateral matter

c. If witness denies making the statements then stuck

2. Kiss?

a. Now can use extrinsic evidence because matter is at issue in the case

b. Could also use extrinsic evidence to show bias

3. Can you use the prior statement about the kiss to prove the kiss happened?

a. Not in Fed court.  Thus must give a limiting instruction

b. Yes, in CA

ii. Problem 1 (565):  X is accused of child molestation of A.  A testifies that she has no recollection of any molestation or testifying about it to a grand jury.  P wants to read in the grand jury transcript.
1. No recollection does not equal inconsistent

2. Thus not admissible as a prior inconsistent statement

d. Fed 613. Prior Statements of Witnesses

i. Examining witness concerning prior statement.

1. In examining a witness concerning a prior statement made by the witness, whether written or not, the statement need not be shown nor its contents disclosed to the witness at that time, but on request the same shall be shown or disclosed to opposing counsel.

ii. Extrinsic evidence of prior inconsistent statement of witness.

1. Extrinsic evidence of a prior inconsistent statement by a witness is not admissible unless the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate the witness thereon, or the interests of justice otherwise require. This provision does not apply to admissions of a party-opponent as defined in rule 801(d)(2).

iii. At common law

1. Before the witness was confronted with a prior inconsistent statement the Q’ing attorney had to lay foundation re the time and place the statement was made.

2. Now must only provide the witness an opportunity to explain or deny the statement at sometime during the trial (Same in CA)

iv. Example

1. X is charged with assault with a deadly weapon upon A.  X calls B who testifies that A approached X with a gun when struck by X with a baseball bat.  On cross B is asked, “Didn’t you state after the encounter that A had no weapon in his hand when X struck him?”  Defense objects

a. Overruled

i. Modern ruled no longer need to give foundation

ii. Just tell the witness that he is not excused, call back later, and give an opportunity to explain or deny the prior inconsistent statement

e. Prior Consistent Statements

i. Can use after a witness has been impeached in order to rehab the witness

ii. Fed 801(d)1(B):  Statements which are not hearsay

1. A statement is not hearsay if

a. The declarant testifies at the trial or hearing and 

b. Is subject to cross-examination concerning the statement, and 

c. The statement is consistent with the declarant's testimony and 

d. Is offered to rebut an express or implied charge against the declarant and

e. Made before alleged act of fabrication, improper influence, or motive

2. Because not HS

a. Admissible

b. Can be used to prove T of mater asserted

iii. Tome (555):  D accused of sexually assaulting his own daughter.  D alleges child made up the incident in order to live with her mother.  Child is impeached on cross.  P seeks to introduce prior consistent statements by child to the babysitter, Dr., and mother.
1. Held the prior consistent statements are inadmissible

a. They were made after the alleged act of improper influence of the mom

b. Rational is; Of course they were consistent, they happened after mom told child what to say

XXII. Impeach with Bias

a. CA § 780. Testimony; proof of truthfulness; considerations

i. Except as otherwise provided by statute, the court or jury may consider in determining the credibility of a witness any matter that has any tendency in reason to prove or disprove the truthfulness of his testimony at the hearing, including but not limited to any of the following:

1. His demeanor while testifying and the manner in which he testifies.

2. The character of his testimony.

3. The extent of his capacity to perceive, to recollect, or to communicate any matter about which he testifies.

4. The extent of his opportunity to perceive any matter about which he testifies.

5. His character for honesty or veracity or their opposites.

6. The existence or nonexistence of a bias, interest, or other motive.

7. A statement previously made by him that is consistent with his testimony at the hearing.

8. A statement made by him that is inconsistent with any part of his testimony at the hearing.

9. The existence or nonexistence of any fact testified to by him.

10. His attitude toward the action in which he testifies or toward the giving of testimony

11. His admission of untruthfulness.

ii. Abel (566):  proof of membership in the Aryan Brotherhood is enough to show that D has bias.  No need to prove D actually believed in all the gang’s ideas.
iii. Problem 1 (571):  A sues PO and city for false imprisonment.  B testifies that A was merely a bystander in the fight.  On cross, B is asked if he has ever slashed tires on a police car.  Admissible?
1. Yes.  Tends to show bias against the police

iv. Problem 2:  On cross A is asked if police have arrested him 9 times.
1. Inadmissible

a. Too tenuous a connection that he is bias against police

XXIII. PRIVILEGE 

a. Rational:

i. Protect relationships that are important to society

1. Atty. – client

2. Dr. – patient

3. Husband – wife

4. Pastor - Parishioner

ii. Privacy Concerns

iii. Constitutional Issues

1. 5th amendment

2. Free exercise of religion

b. Power of Privilege

i. Applies in any and all proceedings

1. Cannot be discovered

2. Cannot be compelled

ii. Communications between parties is presumed privileged

1. Cannot even disclose info to determine if in fact it was privileged

2. Unless…

a. Info is obtained legally

b. Show a reasonable basis that in camera review will uncover crime or fraud

i. Important to case?

ii. Likelihood of finding crime or fraud

iii. Amount of info to be reviewed

c. Then, Judge can review in camera and admit based on their discretion

c. Attorney Client Privilege

i. Rational

1. Privacy

2. Criminal Consequences

3. Encourages honest and open communications with council

ii. Protects the communications not necessarily the substance

1. Must be for the primary purpose of seeking legal advice

iii. Crime/Fraud Exception

1. No privilege if person communicates with a lawyer with the purpose of to commit or aid in the commission of crime or fraud

iv. Waiver

1. Must take reasonable steps to ensure confidentiality

a. Ex:  Cannot talk loudly to your lawyer in public

b. Ex:  Must treat as confidential

2. Need a knowing waiver

a. CA §955:  lawyer must claim privilege if party is unavailable

b. CA §916:  judge must invoke privilege if Atty. Or client fail to do so

3. Suing a lawyer for malpractice

a. Waives the privilege

i. Lawyer must be able to defend himself
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