 Evidence
Evidence

I. Making the Record

At trial, the lawyers have more exclusive info about the case than anyone else in the world.

Trial-- Making the record is crucial...both to tell the story to judge and jury and to put it there for appeal.

At trial, P presents case-- witnesses, testimony, documentary evidence, etc.

If they fail to make the case, subject to nonsuit.  

Direct examination-- you call the witnesses, in charge.

No leading questions-- If the question can be answered yes or no, it is probably leading.

· Customary exception-- If it is preliminary information, custom is that lawyer may ask leading questions if the facts are not in dispute.  When you get to the dispute, competent counsel will then object to leading.

· Young witness exception

· Mental limitation-- Ask for permission, then may be allowed.

· Hostile witness--  Leading allowed from hostile witness with permission from court.  Otherwise, you wouldn't get where you want to go.

If you are presenting your case, jurors don't like when lawyers speak for their witnesses.  
Either the lawyer doesn't trust the witness, or the lawyer is telling the story, and people hate lawyers, so that is no good.

If you do too much leading, the opposition can allow you to set yourself up for them to talk to the jury, tell them you are testifying for the witness.  

Cross-examination changes things.  You shift gears after opponent goes first.  You ask only leading questions to get what you want and no more.

Laying the foundation for a witness or piece of evidence-- telling judge and jury why witness or evidence is important, relevant to the case.

Evidence only admissible is certain conditions are met.

Hearsay-- if something is hearsay, you might be able to present evidence to the court establishing existence of pre-conditions, such as hearsay exceptions.

Handling tangible evidence-- 

Mark for identification-- If you appeal the case and the evidence is excluded, you have to be able to use the record to show what the evidence is and why it is relevant.

Introduce it into evidence-- Maybe marking is good enough, maybe you need to ask witness more questions to show relevance.

Move exhibit into evidence--  Get it into record officially, or it won’t go to jury or appeal.

Objections

Responsibility of counsel to control what goes into record and keeping out bad stuff.
If you fail to object, it goes into record.  Waived.  No way to get it out without timely objection.  

Have to give judge specific reason why evidence is inadmissible.

Error may not be predicated on a ruling that admits or excludes evidence unless a timely objection is made on the record.  Trial judge has power to object, but most don't like to and won't.  Adversary system says it's counsel's job.

Offers of Proof

If other side objects and it is sustained, you make an offer of proof.

You say if you allow me to introduce this evidence, it is relevant because...

Offer of proof may allow the judge to reconsider his decision.  Also, gets the proof on record for possible appeals.  

II. An Introduction to Relevance

A lot of evidence law is built on assumptions

Relevance—First step in analysis
Evidence is relevant when it has some tendency in reason to prove or disprove a proposition properly involved in a case.

1.  What proposition is the evidence offered to prove?  Who's offering the evidence and why?

2.  Is that proposition properly a part of the case?  This is where we start to eliminate evidence.  If not part of the case, it's irrelevant.  

3.  Does the evidence have some tendency to prove the proposition identified?  If it moves us just a fraction of an inch from point A to point B, it is relevant for our purposes.

Ask these 3 questions with every relevance question.

Solomon uses reaction of woman to prove who is the real mother.

Is that proposition provable as part of the case?  Core of the case. 

Does the reaction of the two women have some tendency to prove that woman A is the biological parent?   Yes...it moves you from point A to B.

Maybe better evidence available, with more probative value.  If that goes the other way, it is relevant, and the reaction is still relevant.  Just creates an evidentiary dispute…goes to jury.
What if one mother’s religion says it is better that the baby die than live with the other mom?  Litigants may introduce evidence that contradicts assumption.  Reaction would be admissible, then religious evidence can be introduced.  Fight against evidence introduced against you.  Jury allowed to evaluate all of this as proof.  

Paternity dispute in inheritance proceedings.  On kid introduces blood test proves that decedent is not father of the child.  99% certainty.  However CA law says that because when child was born, mother and father living together, legally married.  This creates virtually irrebuttable presumption of paternity.  Blood test offered to prove absence of paternity.  Proposition is not provable.  Will be irrelevant even though scientifically there is no way that decedent is the dad.  This shows how facts can make seemingly relevant evidence irrelevant.  Rules, policy and laws dictate what is admissible and what is not.  

When there is a conviction, you have to have almost irrefutable evidence that evidence is good to re-open a case.  Indicates how law feels about finality.  

Evidence has a tendency to disappear, so you have to gather as much as you can as fast as you can.

Relevance is a relationship between proposition you are trying to prove and evidence you are providing.

Every piece of evidence has to be considered in relation to all of the other evidence...not in isolation.

Union Paint Case

Guy buys 2 drums of paint.  First one is bad.  2nd is the one he is sued over for not paying.  Is the first causing the problem irrelevant?  Testing the 2nd would be more probative.  BUT…

Has some tendency in reason to prove that the second was bad.  Shows that they make bad paint.

Don’t confuse probative value with relevance.
Relevance and inference

Morgan outlines 2 different forms of evidence.

Direct evidence-- doesn't rely on inference at all.  Witness says I saw this directly.  Very few cases are built on direct evidence.

Most cases built on circumstantial or inferential evidence.

Love letter to wife from another dude.

Fact that he wrote the letter leads to inference that he loved her.  Leads to inference that he wanted her.  Leads to inference . . . 

Probative value of the letter, standing alone is not high.  Possibly unfairly prejudicial.
A. Probative Value Versus Prejudicial Effect

Ballou v. Henri Studios, Inc. , 656 F.2d 1147,
 Fifth Circuit, United States Court of Appeals, Jerre S. Williams, Circuit Judge, 1981

Old Chief v. United States , 519 U.S. 172, Supreme Court of the United States, Souter, Justice, 1997

III. The Hearsay Rule

A. Rationale and Meaning: Definitions

Federal Rule on Hearsay is 801c

Hearsay is a statement introduced in court by someone other than the declarant used to prove the truth of the matter asserted.
1.  What proposition is the out of court statement is being offered to prove?  if it is offered to prove truth about the matter asserted then it will be hearsay.  

Raleigh case-- source of hearsay rule.  Convicted with only written statement of Cobham.  

If declarant is not in court for us to be able to cross examine him, we can’t test his credibility, reliability, duress, bias, recall, perception, etc. Physical reactions possible.  

Reliability-- sources of his information.  Did he see or hear it himself?  Context?
Credibility-- Maybe there was a bad motivation.  You want to know why he is making the statement.  Promised something by prosecution?  Maybe he is forgetting key pieces of information.  

Cross-examination is valued because nice and neat stories on direct can fall apart in the face of skeptical questions.

Whether hearsay is in writing or someone speaking someone else's words, if it is used to prove the truth of the matter asserted, it is hearsay.

Hearsay Inquiries

1.  What is the out of court statement?

2.  What is asserted in the out of court statement?

3.  Is the statement being offered to prove the matters asserted?

State v. English 
Testimony offered by E is that another guy was arrested and admitted to killing woman, gave description of the crime.  Relevant as it has some probability in reason to prove E did not kill his wife.  Locke is not there.  No way for a juror to know that L did it, as opposed to E.  No way to examine him.
Out of court statement is the confession and description.

What is asserted that he was there and he did it.  Offered to prove that he did it.
This is hearsay.  Only way they can believe it is if they believe L.  Would really want to question Locke himself to determine reliability and credibility of L statements.

Declaration against interest might apply here, but exception didn’t exist at the time.
Possible non-hearsay use for the confession to show that the police did not do a thorough investigation.  Problem there with unfair prejudice possibly outweighing probative value.  Jury could use it for prohibited hearsay purpose.

Situation where declarant is on the witness stand.

Even if declarant on witness stand testifies to what he said out of court, it is hearsay, even though you are on the stand, subject to cross examination.  You are testifying not about what happened but about what you said.

Some scholars say availability for cross examination takes away dangers of hearsay.  

Bottom line, when you testify to out of court statement it is hearsay.

2 different ways to analyze hearsay

Assertion centered approach-- both Fed. and CA codes drafted this way.  An out of court assertion asserted to prove the truth of the matter.

Declarant centered approach-- Alternative way.  Usually comes up with the same answer.  Asks who lawyer wants to question.  Who is really the witness?  Is it the witness or the out of court declarant.  Whose credibility, etc. is at issue.

“I am the pope” is where you run into problem.
If an inference depends on the truthfulness of an out of court statement, the statement is still hears
ay.

Back to the love letter-- hearsay if it is used to prove that D is in love with V's wife.  Letter is relevant, but it is also hearsay.  Inference is that love letter led to inference that he was in love that led ultimately to homicide.  The homicide depends on drawing inference from love.  Question as to whether he really loves her.  Inference depends on truth of the letter.  It is still hearsay.  

Estate of Murdock

Statement of accident victim Mr. Murdock, “I’m alive”  used to prove that Ms. Murdock died first.  Provable as it is the central issue.  It has some tendency in reason  to show us that Mr. Murdock survived Ms. because he made the statement.
Evidence is not hearsay even though the content of his statement is what it is used to prove.  Fact that he said anything at all is what matters.  Probative value of evidence that he said something clearly outweighs danger of unfair prejudice.  

If you were worried about unfair prejudice, the judge could order the lawyer to instruct the witness to limit testimony just to say that he heard him speak.

Subramanian v. Public Prosecutor
D charged with conspiracy against crown.  Wants to offer testimony that terrorists made threats, made him do it.  In fear of his life...duress.  Out of court statement is threat to him by terrorists.  Assertion is that he had to carry ammo or die.  Statement is offered to prove he was in fear.  The words are not being offered to prove the truth of the matters asserted.

If you use the real witness approach, the jury is asked to believe that he actually heard a threat and was in fear.

Vinyard v. Vinyard Funeral Home, Inc.
V injured in parking lot of own company and sues for damages.  Wants to introduce evidence of complaints from customers about slippery lot to prove that V knew that the parking lot was slippery.  Provable in this case, helps prove negligence of D's in not fixing a known problem.

This evidence tends to prove knowledge, as customer complaints mean awareness.  

Out of court statement is complaints about slippery drive.  What is asserted is that the drive is slippery.  Statement offered to prove that D knew about the problem.  Not truth of the matter…
Jury doesn’t have to believe customers.  Has to believe employees who heard the complaints.
After objection is overruled, ask for limiting instruction.  Tells jury that they can use it on the knowledge issue but not on the actual defect. 

Johnson v. Misericordia Community Hospital 
Suit against hospital alleging negligence in hiring bad doctor.  P offers evidence of personnel records and testimony from doctor who had heard bad-mouthing of doctor.  Offered to prove that the information about his incompetence is readily available.  Not his incompetence, which is what is asserted.  Not hearsay.

A jury, hearing this evidence, would likely be influenced by them as to his incompetence.  Attorney has to ask for limiting instruction.  The evidence has the potential for unfair prejudice.  Weigh it against its probative value.  

A limiting instruction shall be given anywhere evidence has dual purposes.  Shall be granted upon request.  You have to immediately ask for instruction.

Then, when the case goes to the jury, the judge will give them the instruction.  

Ries Biologicals, Inc. v. Bank of Santa Fe
Company D has problem paying their bills.  R continues paying them as long as their payment is guaranteed by the bank.  Bank reneges on oral K alleged by R.  Bank officer statement relevant, tends to prove that the bank did make an agreement to back D's credit.  
Not hearsay, because the fact that he made the statement (offer) is what is at issue, not his sincerity.  If you make an offer, whether you are sincere or not doesn't matter.  If R thought he was sincere, it is a valid offer once R relied on it.

Independent legal significance-- Words themselves have meaning independent of their truth.

Words accompanying the transfer of a gift have independent legal significance.  

Words spoken in anticipation of the transfer and those spoken after are relevant only because they tend to prove truth of the matter asserted.

Legal standard for K or gift is important.

Fun-Damental Too, Ltd. V. Gemmy Industries Corp. 

Kaybee wants to sell the Toilet bank, doesn’t want to pay P for it.  P finds out K is selling D's knock off product for a lot less.  P customers get upset, thinking P is selling to K for cheaper.  P sues D for trade dress infringement.

Evidence that P wants to introduce is complaints from retail customers.  Relevant to prove confusion.  Provable that the can is infringing on their trade dress.  Matter asserted in evidence offered is "We are pissed that you are selling the products to other guys cheaper."  Not used to prove this assertion.  Used to prove confusion.
United States v. Hernandez 
Hernandez says he was framed by P for drug charge.  Case is shaky.  Government then introduces testimony of investigating agent that she was tipped off about D by US Customs that he was a drug smuggler.  Proves he has a history of involvement.  Inference is that he is guilty now.  Out of court statement is Customs saying he is a drug dealer.  If used to prove that he is a drug dealer, it’s hearsay.  Govt. says they offered the testimony to prove that motivation of investigation.  Not provable in the case as to whether or not he possessed, intended to sell cocaine.

State of mind.  

Direct v. indirect evidence of state of mind.  Trying to prove you hate someone.  I hate you is direct.  C is a jerk is indirect.  There is still an inference but not dependent on content of the words.

When people talk about indirect evidence of state of mind as not hearsay, they say we don't have to worry about perception.  Just how he feels.  Statements like this are made sincerely, generally...not at least as much as direct.

United States v. Zenni
Feds raid a bookie.  While they are in D's house, people call to place bets.  Govt. tries to use that to help prove there was betting going on there. Not hearsay because the actions of these callers is what the government is using.  The government is not using the actions to prove the truth of the matter asserted.  Sincerity of the callers in placing their bets is not in question.  Agents testimony does not depend on whether we believe the people intended real bets. When bettors call, they are not asserting that Z is running a book.  Acting in own benefit.

Non-assertive conduct-- If a person does something only for the purpose of benefiting herself, we don't have a hearsay problem.

People tend to act in their own best interest, so we don't worry about sincerity, credibility as much as we do with verbal statements.  Excluded from hearsay by omission…not intended to reach this conduct.
Assertive conduct-- The person, in his actions, is clearly trying to communicate a message.  Pointing to a person in a lineup.  That is hearsay.
Statement-- includes non-verbal conduct if it is intended as an assertion.
Cal Ev. Code 225-  a statement includes non-verbal conduct intended as a substitute for verbal expression.

Problem that information of the callers could be wrong...risk is outweighed by probative value.

Intent to communicate a message is key to assertive/non-assertive distinction.  Tough to prove the intent, though.  That may be why the British still object to the inclusion of this evidence.  E.g.—PM of Canada ordering steak for lunch.  If communicating that Canadian beef is safe, assertive.  If just ordering lunch, non-assertive.  Look at facts.
Silver v. New York Central Railroad 
Silver sues saying temperature of car caused her health problems.  Porter testifies that no one else complained.

Characterize that evidence as non-assertive non-conduct.  We ask the jury to draw the inference that if it were cold, others would have complained.  By not complaining, they did not intend to communicate that things were fine.  They were acting in their belief that it was fine.  Admissible as tending to show there was not a temp. problem.  Have to lay foundation that porter was in position to hear complaints.
United States v. Jaramillo-Suarez 

Pay owe sheets tend to show D was engaging in drug trade.  Intended to record information.  But they did not intend to communicate that they are dealing drugs.

Doesn't matter that you are trying to communicate to yourself or someone else.  When D writes on pay owe sheet, he is asserting something.  
Not offered to prove that D paid money.  Offered to show that D is a drug dealer.

Tends to prove that money and drugs were changing hands.  Argument is that we are not using the pay owe sheet to prove the transactions on the sheet. Using it to show that this is how the property was used.   Williams thinks it stretches the reasoning, but it works.

Might still be unfairly prejudicial.  

United States v. Rhodes 
Words on film say D works for foreign agents.  Language in document says he is a spy.  This is direct assertion.  Government wants to prove he is a spy, and that is what the language says.  Hearsay, used this way.
The other way you could possibly use this is to show state of mind.  Interest tends to show he is a spy.  Fact they were keeping extensive records on R shows proposition that he was working for them.  Used in this way, it tends to show state of mind.  Not hearsay.  

Lawyer would object on grounds of relevance, unfair prejudice.  Probative value for allowed purpose is low.  Unfair prejudice is likely.  More likely jury will use the evidence for the inadmissible purpose.

This is an instance where the judge can actually clean up the evidence by striking the offending information, allowing enough to accomplish the allowable purpose...state of mind.  Redacting paragraphs makes it usable.

United States v. Brown 
Government has to show that D, a tax preparer deliberately overstated deductions.  Wants to introduce testimony from the IRS agent that 90 percent of the returns were wrong.  Agent had to consult with the actual taxpayers to get the information.  Hearsay.  Gov't said she compared taxpayers records with tax returns, not talking to them.  This still presents a hearsay problem.  It is a writing out of court.  Offered as tending to show that the records were wrong.  You have to believe that the records were correct to believe the agent's testimony.  The returns are offered to prove the truth of the matters asserted in them.

Only way agent could know is talking to taxpayers or reviewing their records.  Either way, it is hearsay.  

Lesson here is that you have to get declarant and their records into court.

City of Webster Groves v. Quick
D is a lawyer, fighting speeding ticket.  Says radar gun reading is hearsay.  Not worried about perception, memory or credibility of machines or animals.  People, not machines or animals, make statements for purposes of our definitions.  As long as we can cross examine the operator, we are cool.  Have to lay foundation...have handler testify about accuracy of machine and competence of operator.  Once you establish foundation, you have no objection.

Testimony about what time something happened depends on perception and accuracy of guy with the watch. 

Courts take judicial notice of accuracies of timepieces.

Court will accept it unless other side brings up reasons why not.

B. Exceptions and Exemptions

Problem with hearsay rule is you lose a lot of good information.  Courts begin to develop common law exceptions to hearsay rule.  Often out of necessity.

Other times, the rationale was that the information had some characteristic that made it somewhat more reliable.

With each exception, we get rules as to when the exception applied.

Trial lawyers didn’t want it all in judge’s discretion, so there are now delineated hearsay and exceptions.
1. Declarations Against Interest

G.M. McKelvey Co. v. General Casualty Co. of America
If someone confesses to a crime outside of court, we generally assume that people don't say things that will subject them to some kind of negative consequence unless it is true.

Statements at issue here are that employees made written confessions that they had misappropriated funds.

This seems like it would be against criminal, pecuniary interests,, and they probably knew that.

· Witness has to be unavailable

· Declarant has to have peculiar means of knowing the facts which he stated

· Declaration was against his pecuniary or proprietary interest (now, we recognize criminal interest)

· Declarant had no motive to falsify the facts.

Based on an assumption about human nature.

If person is unavailable, we have the requisite reliability because of that assumption.

Witnesses invoking constitutional right treated as dead.  Only way to get to the information is to allow this

US v. Barrett 

D wants to introduce evidence that Tilley, at a card game, told friend that he was involved in the theft of stamps and that D was not.  Generally speaking, the exculpatory statement is not against his interest.  Court says it reveals his knowledge of the theft.  It is against criminal interest.  He is dead, unavailable.  This is the only way to get this testimony in.

Judge makes determination that statement is against interest using a reasonable person standard.

A reasonable person would not make such a statement unless he believed it were true.

With criminal interests, Federal rules say there must be some corroborating evidence along with it.  (not trusting criminals...maybe they protect each other.)

· Corroboration is an additional condition now.

Federal Exception
· Unavailable

· Personal knowledge

· No motive to lie

· Against monetary, civil, proprietary or criminal interest.

· CA pretty much the same, but includes declarations against social interest...would subject someone to hatred, socially.

Williamson v. US 

Guy is arrested, has a ton of coke in his car.  implicates D.  Admits involvement, says he was carrying it for D.  Govt. wants to admit his statement as evidence D involved in a scheme.  Court says they have to make sure that declarant statement has to truly be against his interest.  Have to make sure he is not acting in his own interest after all.  Has to do with context.  Probably not a declaration against interest insofar as it incriminates D, as it looks like there is something in it for H if he implicates.  This means at least that part is FOR self interest.  

Declarant has to do something that places him at risk.  If no risk, not admissible.

If you have a statement of a party that is being offered against him or her, never say it is admissible as a declaration against interest.  It is clearly an admission.  

2. Dying Declarations

Soles v. State 
Declarant is dead.  Dying declaration is hearsay, but it is all we have left.  He is gone.

V makes statement to father that D shot him.  Prosecution using victim out of court statement to id D as person who shot him.  D objects that V did not know that he was dying.

Idea that you may have less incentive to lie before you die.  Religious background.  Don't want one of your last dying acts to be a lie.  On the other hand, if you are dying, maybe you don't have to deal with the consequences of the lie.  Parting shot at enemies as you leave.

Problem here is if you don't admit the statement, you can't admit evidence that comes from the victim.  

Maybe wound to back of head harmed his memory.  May bring reliability into question.

If the proponent meets the foundational requirements, all of these objections go into weight and credibility If there is personal knowledge and impending sense of death, it gets in (if established by evidence).  Then you can introduce the evidence about credibility, perception to affect weight of the evidence.
Determining whether it is a dying declaration for purposes of admission is the job of the judge.  But once that determination has been made, that part of the game is over.  Jury then may get to decide whether or not to believe it.  Once it is in, they can credit it or discredit it.  Not for the court to instruct them on.

Once the judge overrules the hearsay objection, you can introduce contrary evidence to attack its weight.

If the question goes to the admissibility of the evidence, the judge makes the decision.  If it goes to the weight, it goes to the jury.
Dying Declaration requirements.

Declarant has to be under sense of impending death

Declarant has to be shown to be basing his statement on his observation.

A judge can admit a statement subject to counsel's promise that foundation will be laid later.

If the lawyer fails to make the connection, though, it can lead to the mistrial.

Burden of introducing evidence to satisfy a preliminary question of fact falls on proponent.

General rule of thumb is you have to convince them of that preliminary fact by a preponderance of the evidence.  More likely than not that it was a dying declaration, e.g.

CA 1242

· Dying declaration can be used in any case if the declaration is related to cause and circumstances of the declarant's death.

· Statement must be made on personal knowledge.

· Statement must be made under an immediate sense of impending death.

· Declarant must actually die.

FRE 

On criminal side, declarant has to die.  Only applies to homicide (attempt not good enough).  
On civil side, the declaration has to be related to cause and circumstances of declarant's believed impending death.

If decl. doesn't die, he must be unavailable.  (5th, mentally ill, etc. good too.)  Not present and proponent has been unable to procure the witness's appearance despite diligent efforts.  Person not unavailable if proponent has caused declarant inability to testify.  (Killed him or paid him to leave town)

Personal knowledge is required per advisory committee note.

3. Spontaneous and Contemporaneous Exclamations

Idea of excited utterance exception is that when you are under influence of excitement, you are less likely to fabricate.  Less able to reflect, fabricate.

Truck Insurance Exchange v. Michling 
Wife of V needs to prove that he was injured on the job.  Offers statement he made after the injury.

Problem is she is trying use the hearsay to prove the exception.  Bootstrapping.  

Court says it might be an excited utterance, but you have to show some admissible evidence that the accident that caused the excited utterance to occur actually happened.

· Has to be startling enough to lead to a shock.

· Needs to be pretty immediate.  Not enough time to form reason.

· Need not be strictly contemporaneous.

· No definite or fixed limit on the time.

· Huge caveat.  There has to be evidence of some kind that declarant is under influence of stress.  

· Statement has to relate directly to the event that caused the stress.

Fed rules change this.  104a allows bootstrapping.
Says when judge making determination, he or she is not bound by rules of evidence except with respect to privileges.

For the exam, no bootstrapping in CA for any exception.

Should she win under the federal rule if she got the judge to believe the bulldozer fell over?

Admissible?  Act of driving the car suggests he had time to reflect. Also some cooling off time.  It can't be an excited utterance even with 104.

If a person can perform tasks, there is an assumption that the utterance afterward is not made under enough stress, as sort of a reflex.

His description of the accident is also pretty detailed, sounds too rational...shows some reflection.

State v. Jones 
Present sense impression is related to excited utterance.  You are walking down the street, see something, say look at that.

After a while, as people began to think about excited utterance, they figured that the stress of the event that lawyers like to see actually harms their perception and memory.
Case involves an alleged sexual assault in a traffic stop.

Evidence that prosecution seeks to prove is that cop car was speeding with its lights off and the little car was chasing it.  Prosecution wants to prove lady's story, because the officer will be invested with a certain amount of trust.  You want some corroboration.

The statements of the truckers corroborate the story.  Problem is that it is hearsay.  The truckers are also unidentified.  Another police officer testifies he heard it over the radio

There is an evidentiary dispute.  Hearing outside of presence of the jury to determine if foundational elements met.

Officer relates the conversation in the present tense.  Based on that, the judge feels there is enough evidence to say it is present sense impression.

When the officer gets up on stand, he gives the testimony in a narrative format, does it in less of a present tense.  Now we are not sure anymore whether it is one.  No objection though, so it stands.
The court has determined that it is a present sense impression, so there is no requirement of corroboration.  Inherently trustworthy.

4. Former Testimony

Travelers Fire Insurance Co. v. Wright
Wrights sue insurance companies for failing to pay fire claim.  D tries to introduce testimony from prior criminal case where D’s in that case testified that one of the P’s paid them to torch the building.  Hearsay.  Concern with this type of testimony is that even though there is a trial and cross examination, there might not be the same type of cross examination that the person who it is now offered against would want.  

In the criminal case, key issue is whether he paid them to burn the building.  In order for him to get an acquittal, he has to discredit their testimony.  In civil case, even if it were just JC suing, his goal is to show that JB did not pay them to torch the building.  Same motivation and interest in discrediting the witnesses.
E and B are unavailable.  They plead the 5th.  Court treats them as though they are dead in this case since they cannot be compelled to testify.

· Declarant MUST be unavailable.  If they are around and can testify, we would rather have them do so.

· Identity of the issue that was being tried.  In criminal case, D has to show that he did not secure the arson.  
· That leads to assumption that he has the motive to cross them at trial.  Ensures that it is probably thorough.  In second case, we can admit it because it is necessary and reliable.

What does unavailable mean?  If we cannot enforce process on them, it is going to be tough.  Proponent of the evidence cannot procure the unavailability of the witness.  Have to show diligent effort to get them.
Reason for this exception is that it is unfair to deprive a party of this relevant information due to a witness’s unavailability.  Accuracy of court reporter transcript takes away accuracy concern.  Through cross, we have also taken care of some of the aspects we worry about.

Only thing missing under this analysis is the trier of fact's ability to see the declarant and observe their reactions.

CA statute is 1290-92

Supplement 3 has it

1290 defines former testimony

1291 deals with unavailability.

Deals with party to former proceeding.  Testimony may be introduced against a party when he or she had right or opportunity to cross and same interest.  

When former testimony offered by the party in the first trial, it can be used against him in a second trial under same exception.  You offered the witness, testimony.  Can’t complain when it’s used against you.

1292 embraces the result in the Wright case.  
Former testimony may be introduced against someone not a party to the prior proceeding if they have the same interest and has the right or opportunity to cross.  2nd proceeding has to be civil for this section to work.  Confrontation clause concerns.
Federal Rule 804b1 makes former testimony admissible against a party of earlier proceeding or a successor in interest in a civil proceeding.  Apply it narrowly.  Legal relationship between the parties.  Not nearly as broad as the CA statute.  Doesn’t embrace Wright.
United States v. Salerno 
Government trying to prove that D's involve in racketeering, kickbacks.

At grand jury proceedings, two guys testify, under immunity, that D's were not part of the scheme.

At trial, they invoke the 5th.  No immunity for criminal trial.  As a result, D's cannot use the exculpatory statements, as they are hearsay.  Try to bring it in under former testimony.  Different motives in cross examination in front of grand jury as opposed to trial.  Govt. using immunity to try to get good info from guys.  When they don’t, government takes immunity away.  This is the govt. controlling the flow unfairly.

Court says fairness not the issue.  They look specifically to the text of the rule, which says former testimony is admitted because it is reliable.  Motive to cross examine at prior proceeding makes it reliable.  

Government argues there is no motive to cross at grand jury.  D's argue that the same interest is there.  

Inadmissible because the requisite motive to cross examine not there.

5. State of Mind

Adkins v. Brett 
Where state of mind is at issue, a person's statements on state of mind are admissible as an exception to the hearsay rule.

When we offer the out of court statement to show someone’s state of mind at a particular time, it is trustworthy, because when you make that statement at that time, it shows how you feel at that time.  It is less vulnerable to dangers of perception, etc.  Sort of a presumption that someone with a strong feeling like that is being truthful.

The statement is made at that time, so it is actually maybe more likely to be accurately recalled.  No problem with perception because he is talking about how he feels.

P has lost his wife.  Claims D is responsible.  Wife tells him all the stuff D has done for her.  How much better he is than P.  P wants to prove wrongful conduct of D, loss of affection, causal connection between D behavior and the loss using the wife’s statement.  If we use it to prove he is responsible, it is hearsay and inadmissible.  If you use it to prove that she is alienated from her husband, it is admissible as showing her state of mind. Hearsay, but the exception makes it admissible. You worry about the jury using the inadmissible part in addition to the admissible part.

Judge can edit the testimony or give limiting instruction.

Mutual Life Insurance Co. of New York 
Hillmon Doctrine-- variation on the state of mind exception that has generated a lot of controversy.

H wants to collect on insurance policy.  Dispute over whether body found in CC is Mr. H.  M says it is not H.  It is W.  They try to prove that the body was W by introducing letters that said he intended to go to that area around that time with H.  Shows he intended to go there, which could lead to inference that he did.

Assumption that he followed through on his stated intention, wound up in CC.

It is definitely hearsay.  For the jury to draw these inferences, they have to believe the truth of the letters.  

The court lets it in on state of mind.  Intention to do something is a state of mind.

Hillmon doctrine is you can use state of mind exception to prove intention to do something in the future.

Shepard v. United States 
D accused of poisoning his wife.  Wife told her nurse that the Doctor poisoned her.  P argues at trial that the statement is admissible as a dying declaration, but not enough evidence that she was under an immediate sense of impending death.  D had offered evidence that V was suicidal.  Govt. offers statement to rebut this defense.  Idea that if she were suicidal, she would not accuse someone else of murder.

Court rejects this argument.  unfair prejudice concern.  May be admissible that way, but D never got a chance to object to this purpose at trial.  Limit it.
Also, once it is admitted as a dying declaration, the jury is then entitled to use it any way they want.  There is no instruction to the jury.  They can use the whole statement to prove the truth of the matter asserted.

Shepard limits Hillmon

2 instances of state of mind.

· Direct assertion of state of mind at a particular time, ala Adkins.

· Declaration of someone's intent to do something in the future, looking forward, not in past.

United States v. Pheaster 
Govt. wants to use V statement that he is going to parking lot to meet Angelo for some pot to prove that V was kidnapped.  Statement tends to prove that Angelo was in the parking lot.  Problem is that for it to work, you have to count on V statement is true.  

It is one thing, under Hillmon, to say V said he was going to the parking lot, therefore he was there.  It is another to say that the statement says Angelo was there.  

State of mind is admissible because we are not worried about perception.  Also, in general, people don't misstate their state of mind.  Can't say the same about someone else's contention.

This case, the DC allows this.  Goes against rationale, and expands Hillmon.

CA follows this rule...Alcalde rule.  Can use a statement of intention to prove that declarant went somewhere with someone.

IN Federal Rules, Advisory Committee says this is inappropriate.  Should not be able to use the statement to prove intent of another person.  Conduct of anyone other than the declarant.

We are going to use this version in this class.  

Zippo Manufacturing Co. v. Rogers Imports, Inc. 
P trying to sue for unfair competition, trademark infringement.  Zippo hires company to do survey to prove consumer confusion.  Used to prove state of mind of consumers.  Tends to show that by showing results of survey said that people say they think lighters are Zippo.

It is hearsay.  It is treated as the surveyed people saying I think that lighter is a Zippo.  It is admissible as a state of mind exception.  Belief is that it is a Zippo.  

6. Medical Diagnosis or Treatment

Physical condition is just a variation of the state of mind exception.  Contained in same provisions in FRE and Cal Rules.  If person's physical condition is at issue, then it is admissible. Rationale is the same.

In CA, there is the statu
tory limitation, there is the trustworthiness issue.  

In CA, also, we say if someone is talking about how they felt last week, if the declarant is unavailable, it is admissible

FR's created exception for statement made for purposes of medical diagnosis and treatment.

Rationale-- Disincentive for patient to lie when seeking treatment.  People don't want to be treated if not needed.  Don't want unnecessary, painful procedure. Want accurate diagnosis.  Also, in many instances, the doctor can also confirm what patient says.

CA does not have the exception for statements for purpose of medical diagnosis.

7. Prior Identification

Someone comes to the police station, identifies someone in a lineup.  That is hearsay.  Prosecution offering out of court statement to prove truth of the matter asserted.  D committed the crime.

Prior identification makes the hearsay admissible.

Unlike in court ID, here, she has to pick him out of a group of people that is tougher.  More reliable as not suggestive. Also closer in time to the incident.  Memory likely to be fresher.  More reliable that way too.

CA and Fed rules are very different.

In CA, it is an exception. 

· Requires foundation.  

· Has to be made at a time when it is fresh in Declarant mind.  

· Must testify at trial and testify that it is a true reflection of the opinion.  

· Must have personal knowledge.  

· Must have been admissible if made by the witness when testifying.

Fed Rules it is not hearsay, not an exception.  

· Person has to testify, but there is no language that requires declarant testify as to true reflection.  

· Also not the proximity rule like in CA.  Fed. rules put burden on opponent attorneys to put that issue on the weight.  IN CA, those go to admissibility.

· While the rule seems to imply there must be personal knowledge, the ruling in Owens raises some questions on that.

United States v. Owens 
V identifies D in hospital.  At trial, he can't remember seeing D attack him.  Between 1st and 2nd interviews (where he did identify d), other people came to visit V.  Can't remember whether anyone suggested that D attacked him, but might have.  Court says memory trouble is not a reason to exclude the testimony, as he is subject to cross examination.  He testified he remembered making the ID.  Also, his testimony is critical.  That is exactly why we have the exception.  When V ID’s D to agent in hospital, 
the earlier ID is probably more reliable.  The fact that V forgets who did it makes the fact that the officer found out even more important.  

The interesting part here is if it is in CA, if person cannot remember who they identified, they cannot confirm that the id was accurate, maybe.

8. Past Recollection Recorded

Past Recollection Recorded and Present Recollection Refreshed.

Present Recollection Refreshed-- Technique to help witnesses remember things they have seen or heard.  Item used to refresh is not evidence.  Once W testifies, opponent gets a chance to look at the item they refreshed with, make sure it is proper.  
CA-- witness who had recollection refreshed-- adverse part may request production of the writing.  If not produced, the testimony must be stricken.  The opponent may cross witness about writing or introduce it into evidence if pertinent.  Any communication or representation...in short, ANYTHING is covered.

Fed Rule-- if writing is used either before or while testifying, the judge may order the writing produced.  If not produced, the court has discretion as to what to do--strike, contempt order.

Fed doesn't define writing like CA.  Writings in traditional sense are covered, but not sure what happens when you use something else and you get an order to produce.  Not specifically covered by the statute.

Baker v. State 
In Baker the lawyer should have been allowed to give the witness the police report to read quietly to try to refresh.  Then ask if he remembers now.  Did not.  Judge confused it with Past Recollection.

Adams v. The New York Central Railroad Co.

CA requirement for past recollection recorded

· Admissible is W memory of the event is insufficient. 
· Person has to be available to testify they cannot remember.

· Must show that recordation was made from knowledge, writing as it occurred or shortly thereafter.

· Witness has to testify that what was recorded was true.

· Has to be authenticated, by testimony, as an accurate recording of what declarant said (or directed).  

If we admit a doc as evidence, rather than testimony, this is stronger evidence. Proponent may not offer the writing into evidence.  Has to be read to jury.  Purpose is to put proponent in same place they would be in if they remembered.  Opponent may put it in but not the proponent
Fed Rule says witness must have insufficient recollection and the statement:

· Must have been made by or adopted by W while event in W memory;

· Must correctly reflect what W said.
· Must be authentic
· Can only be read unless offered by opponent.

Availability of declarant not mentioned in the rule, but no way to prove declarant does not have sufficient memory of the incident if not in court.  Also can’t verify that it accurately reflects what they said.
This case is a court transcript.  Shows that lawyer is understanding the exception.  

Talks on two levels to keep appeal alive, trying to get judge to admit and talking to Court of Appeal.  

9. Admissions

When a person is a party, we are less worried about our hearsay objections.  Person is present,  so trier of fact is able to observe reactions.  Can cross-examine, clarify.  Party can explain, deny statement in court.  

As an adversary, he can respond.

If a statement of a party is offered against them, it is admissible.

Even if the statement is made for own purposes, or is beneficial, it is admissible as an admission.  (Easier than declaration against interest.)  Big step is to establish authenticity.  Did he make the statements.

Reed v. McCord 
D statement is attempted to be used against him.  He objects that he did not have requisite personal knowledge.  Court says admission itself can be used.  Personal knowledge is unimportant.
He is a party, can disavow statement in court if he wants.  Rationale of the rule has a tremendous impact here.

Adoptive admission-- Under certain circumstances, behavior of the declarant adopts statement of another as an admission.  Person says it in the form of this is what happened as opposed to I was told.

CA ev code 1220-- Person's own admissions as an individual or representative are admissible.

A person can make adoptive admission when he manifests the truth or belief therein in someone else's statement. 
Federal Rule 801d-- Defines admissions as not hearsay.  

For exam, admission is hearsay.  If asked about admission, under federal rules, answer is not hearsay.

United States v. Hoosier 
D tried for bank robbery.  P introduces statement by girlfriend that they had sacks of money in room.  D was there, didn't object to the statement or correct.  Idea behind admission by adoption is that he would correct her if it were wrong.  Not always accurate though.  There are plenty of reasons why someone might not respond.  Joking, not dignifying, etc.

Silence alone is not enough.  You have to show silence, combined with certain circumstances, so that a reasonable person, confronted with these accusations would deny them.

Preliminary fact question—Has to be some independent evidence that would make it reasonable to respond to the statement.  Opponent will want to make countervailing argument to show why there was not a reason to respond.  Once judge is convinced there is reason to deny it, the rest of the evidence goes to its weight.

Cal ev code 1221 declaration attached to admission by silence is exception to hearsay.

Also deals with notion of adoptive admissions

Fed Rule 801d2b-- adoptive admissions, including admissions by silence/

State v. Carlson 
Wife high, pissed at husband, tells cops he used drugs.  He shakes his head, stays silent.

To use silence as an admission, you have to prove by  preponderance that he intended to admit by silence.  Judge has to decide.  If jury decides, they would have to hear the forbidden evidence to decide.  Even with an instruction, they would likely be unable to ignore the statement.

Court goes through all of this and still admits the statement as an excited utterance.

Big Mack Trucking Co., Inc. v. Dickerson
Driver of truck makes statements indicating negligence to VP of company and police officer. 

Driver admissions, if offered to prove it against himself, would be admissions.  They are offered, though, to prove against employer.  The statements are admissions if used against him.  If they are to be used against the company, you have to see if he was authorized to speak for the employer.
Second statement is to VP not admissible either, as it was intended only for the purposes of the principal.

You have to allow the principal to investigate without allowing statement to be used against them.  Holding this is an admission would chill investigation.  

CA follows this rule.  There must be some proof of authorization.

1222 and 1224 talk about admissions by age
nts and employees.  

Authorized statements are admissible against employer only on proof of authorization.  No bootstrapping in CA.

1224 says if there is a respondeat superior case, statements of employees are admissible against employer.  CA Supreme Court reads this more narrowly.  1224 does not dispense with idea that there has to be proof of authorization.

Proof of authorization is required under CA law.  Big Mack is good law.

Mahlandt v. Wild Canid Survival & Research Center 
Wolf jumps on kid.  Guy comes home and hears story.  Writes a note to boss saying wolf bit the kid.  Tells him in a different conversation.  Board meeting discusses the "biting"

P's want to use this as an admission.  This is not an authorized admission.

Poos statements were internal.  Only for purposes of company figuring out what to do.  not authorized.

Court holds, though, that it is admissible.  Gets rid of authorization requirement from Big Mack.

It is a statement made during employment by an employee or agent, concerning anything within the scope of employment is admissible against the principal.

It is the ultimate illustration of the admissions exception.  Court will let it in because the D can then introduce the other evidence.

Unfair prejudice is rarely an issue.  If there is something they don't like, they can explain it.

Sabel v. Mead Johnson & Co. 
Doctors meet to discuss possibility that drug causes priapism.  Not deemed an admission.  

Not authorizing independent folks to speak on their behalf.

There is no agency.  These people were brought in to give opinion. Free ranging discussion. No control over them by principal.
Statements of employees there are admissible as not hearsay under federal rules.  Admissions.  Course and scope of their employment.

United States v. DiDomenico 
Statements made by co-conspirators.  In legitimate business enterprise, partners can bind other partners with a statement.  Conspiracy is billed as a partnership.  Fiction by Prosecutors.  This case says it is bad fiction, going against spirit of partnership law, but we have to apply it.

Statement of co-conspirator is admissible against any member of a conspiracy as against hearsay, as an admission.

Cal 1223-- Statement has to be made by a declarant while a member of the conspiracy, and the statement has to be in furtherance of the conspiracy.

Includes statements made prior to or during time party is participating in the conspiracy.  You take the conspiracy as you find it.

Something is in furtherance of a conspiracy when the statement is part of the information flow between conspirators intended to help each perform his role.

· Recruiting new members is in furtherance.  
· Seeking to control damage to an ongoing conspiracy

· Keeping co-conspirators advised as to the progress of the conspiracy

· Attempts to conceal the criminal objectives of the conspiracy.

To make the evidence work against the D, you have to show the membership.

Rule 104 says bootstrapping is OK.  You can use the statement itself as evidence.  Whether it is enough is another question answered in Bourjailly.

United States v. Goldberg , 105 F.3d 770, First Circuit, United States Court of Appeals, Boudin, Circuit Judge, 1997

United States v. Doerr 
Illustrates operation of co-conspirator rule and courts' reluctance to apply it.

Doerr says there are categories of types of statements that are in furtherance.

Standard is clearly erroneous.  If trial court has taken a careful look and there is a reasonable basis for the conclusion, there will be no reversal.

Bourjaily v. United States 
Bootstrapping is OK as per 104.  Not so in CA.  You have to come up with some other admissible evidence. This case asks how much evidence is required.

Before admitting this kind of evidence, trial court has to ensure that there was a conspiracy and that statements made in furtherance.  Judge must determine both by preponderance.  

Court says bootstrapping OK per 104 to establish foundation.  

FRE now says there has to be independent evidence outside of the bootstrapping.

Both Fed. Rules and CA allow judge to allow introduction of the statement subject to showing of preliminary facts.  If counsel does not do it later, subject to mistrial.

10. Business and Public Records

Unlikely that a business man is going to remember every sales transaction he makes, but receipts he creates are likely to be reliable indicator of what he did that day in the course of business.

No reason to record inaccurately.  You want accurate records to run the business. If he had other people working for him, he would have an interest in ensuring that their records are accurate.  The efficiency of business depends on accuracy of records.

Leads to presumption that if records are kept in ordinary course of business and business relies upon the records, they records are accurate.  
Johnson v. Lutz 
Business Records Exception Foundational requirements

· Writings must be made in regular course of business

· Must be made at time or near of act or event

· Custodian or other qualified witness must testify to id of document and mode of preparation
· Have to show that sources of information are trustworthy.

· Must prove absence of a record of an event to prove that it never happened.

Both CA and Fed. define business very broadly.

Fed rule similar except business records include opinions or diagnoses.

Both allow judge to exclude offered business record if prepared in such a less than trustworthy way.

Johnson

Accident, wrongful death suit.  P introduces evidence.  Police officer created report from talking to bystanders about what happened.  Probably reliable, part of his duty to report truthfully.  Court doesn't like the part of his report where he talked to bystanders.  This is hearsay within hearsay.  

Businesses can rely on duty of employees to record events accurately.  

Bystanders giving report to officer have no duty to report accurately.  

This case introduces formally the notion that the person compiling the record must have a duty to report accurately.

Vigneau

Highlights the idea of business or official duty to report.  P wants to introduce records of money transfers to show that he sent the money.  Problem is that part of the records that were introduced were not made by Western Union.  Records are partially based on information that customer provides.  Customer has no business duty to report the information correctly, so it does not have the requisite reliability.

Could be admissible if clerk has conducted some identification.

These two cases are examples o multiple levels of hearsay-- bystander testimony, Patrick statement.

CA and Federal rules say as long as there are multiple levels of hearsay, if each statement meets an exception, it will be admissible.

On the exam, be careful.  You have to make sure the foundation is established somehow.

Sometimes the parties can stipulate that the foundation is OK, but it does not stipulate that the document is admissible.

How soon after the event does the employee have to make the record to meet the exception?  Common sense analysis-- whether it was made while fresh in his mind.  Time may also go to trustworthiness.

United States v. Duncan 
Insurance fraud case.  D's claim insurance records should have been excluded, because they contain hearsay within—unauthenticated hospital records.  This is a multiple hearsay level issue.

Hospital records were made in the ordinary course of business by the doctors.  Those are legit medical records.  Court holds they meet the business records exception.  Case is wrongly decided.  No one testified to authenticate the hospital records.  The only person who could authenticate the hospital records is the custodian of records or other qualified employee of each hospital.  Court glosses over this requirement.

Ninth circuit (and Williams for the exam) say you have to lay foundation for all records.

Williams v. Alexander 
Guy hit by car.  Claims D hit him.  D says he was hit into P.  Hospital record shows P corroborated D story during conversation with Dr.  It would be an admission on the record, if it were a business record,

Not a business record, because it was not a record made in ordinary course of business.

When doctor statement gets into fault, it goes beyond scope of ordinary course of business.

Cause or fault is not part of the diagnosis.  Similar reasoning to statement for purpose of medical diagnosis and treatment.

This is the majority approach, though some jurisdictions don't follow this approach.

Dissent-- if you trust the doctor's perception about the injuries, no reason to distrust her perception when P tells her about the cause of the accident as well.

CA courts go along with dissent.  If overall record is pertinent to diagnosis and treatment, a statement inside relating to fault is admissible.
Hahnemann University Hospital v. Dudnick 
P suing D to collect on unpaid hospital bill.  Introduces computer records.  Used to be old rules that were very restrictive on computer printouts.  Now, Court says, you only need a normal business record showing.  Computers are considered much more reliable than they used to be.  No big deal anymore.
If you want to contest computerized documents, you have to do like in Potamkin

Compilation is a big issue.   Try to introduce a summary of records.  Summary not kept in ordinary course of business, made for purpose of litigation.  Looks untrustworthy, too.

Palmer v. Hoffman 
P injured in train wreck.  Engineer dies before case comes to trial.  D wants to introduce a statement made before he died.  Inadmissible.  Not in the ordinary course of business.  Taken only for litigation purposes.

Fact that it is kept regularly does not matter.  Reliability is key to this exception.
These reports may be self-serving, as the RR probably knows the reports would be used in litigation.

Look at the document as pertaining to business as a business in order to meet the requirement.  

This type of report is not the type that is inherent in the running of that business.

Court scared to open up a loophole to allow the other things to get in.  Businesses would be placed in a position where they could get information before a trier of fact that an individual could not.

Opposition to this is that it is like any other business report.  Lots of business reasons to make accurate reports for accidents.  Making sure to have good employees, serviceable equipment.

Courts of Appeal begin sort of limiting it. 

Ends up being records prepared EXCLUSIVELY in preparation for litigation are inadmissible.
Lewis v. Baker 
Employee injured.  Says P set brake wrong.  P says defective.  D offers reports on inspection of train car,

Inspection reports made before and after said it was working fine.  Court distinguishes from Palmer.  Says report made by 3rd party, not by party to accident.  This is sort of iffy.  Employees may have incentive to lie on behalf of their employer.  

The court is really just limiting Palmer (in a way that the Supreme Court did not)

Says the mere fact that a report may also be valuable in future litigation does not make it per se invalid.

Palmer applies if the report is prepared solely or primarily for purpose of litigation.  Otherwise court gets to weigh persuasiveness of evidence.

Yates v. Bair Transport, Inc.
5 doctors submit reports in workmen’s comp trial.  In terms of foundation requirements the business exemption is met.  Court then has to look at them as they are all prepared in preparation for litigation. 

This issue is addressed pre-trial.  By making the motion in limine, P finds out admissibility.  If inadmissible, he can call the doctors as witnesses.  Records may even qualify as past recollection recorded.

Doctor's analysis does not necessarily get in under medical diagnosis exception.

Court holds P reports prepared solely for litigation.  Allows D reports.
If records are offered by opposing party, that supplies the missing reliability.

Burden lies with the proponent to prove the exception.  

Beech Aircraft Corp. v. Rainey 

Separate exception for official records.  Records of government agencies qualify as business records, but this is a separate one. Easier, under most circumstances to get official records in.  Usually, you don't need a custodian of record to satisfy foundational requirement

Federal Rule803(8)—Statements prepared by public official in the performance of official duties are admissible under very exceptions.
A.  Usually business records of the federal government covered by section A.
B.  Covers matters observed pursuant to a duty imposed by law.  Exception to the exception where it is matters observed by police and law enforcement personnel.

C.  Covers factual findings resulting from an investigation made pursuant to authority granted by law unless the source of information or other circumstances indicate lack of trustworthiness.  (Doesn't matter if govt. official reporting on talking to people with no duty to tell the truth.  Can’t admit those statements, just the report.)

CA rule 1280-- reads like traditional business records exception.  writing made in scope of duty.  CA makes you prove a little more, but custodian of records does not have to testify.  Can ask the court to take judicial notice that it is an official record.

Plane crash kills two Navy Pilots.  Sue mfr. of plane.  P says stall due to defect in design.  D says pilot error, wants to introduce a JAG report that concluded it was pilot error.

P argues that this is not a factual finding but an opinion.  Text of rule doesn’t specifically allow opinions.
Court says rule allows "report containing factual findings"  This allows a broader construction than just "factual findings".  Means report can contain facts as well as opinions.
Court says if there is a problem with trustworthiness, that is a question for the trial court.  

Those would be admissible under official records exception.

United States v. Oates 
At trial, government got chemist reports on drugs in under public records exception

Rule is explicit as to the fact that government records cannot be introduced against a defendant.  803-8-b or c, so no business records exception.
Another chemist testified as a qualified witness.  Can talk about mode and method of preparation, identity of document.

D copies of documents and those received by court had discrepancies.  Huge problems with respect to admitting it..trustworthiness.  Prepared solely in preparation for litigation.  Court could have resolved the issue on inadmissible business record grounds.

Court addresses the public record issue.  Congress indicated a clear intent that these kind of reports should not be admitted against a D in a criminal trial.  6th amendment confrontation concern.

Typically, if something is inadmissible under one exception but admissible in another, you usually can let it in.  Court did not want Congressional intent to be loopholed by business records.  

Some say the court read this too broadly.

Police records are inadmissible against defendants
CA official records exception contains no such exception.  

United States v. Grady 
D's on trial for selling guns to Irish.  Court allows reports from Irish agency that identified the weapons.

Admissible for the purpose of showing that the weapons were found in Ireland.  Prepared as a routine, not in preparation for litigation.  Recording the serial numbers of the guns.

They say this is not the type of behavior Congress wanted to stop.  They wanted to stop P from making the whole case with the reports.  Limited purpose here with routine thing.

9th circuit says it would be OK if report covered routine, non-adversarial matter

11. Judgment of Previous Conviction

Judgments of prior conviction are admissible as exception if it is a felony for CA, if it is for a crime that has more than one year prison term.  CA says you can admit it in a civil case to help prove it.
Fed Rule says admissible if punishable by more than one year in prison.  (Only good in crim. trial for impeachment.)
Stroud

D convicted of negligent driving. This is a misdemeanor.  

9th cir. says it is admissible because State evidence statutes are substantive laws.  (Erie) 

Also, they say that the 9th allows the rule to admit misdemeanors under the official records exception.  

DC judge does not like that, as the federal rules are against that.  Rationale for excluding misdemeanors is that you may defend them less heavily.  If you admit a judgment for it, now he has lost a point in a civil suit for not litigating on it.  9th circuit is way out there on this one, and they are wrong.  

C. Hearsay and the right to confrontation
Ohio v. Roberts

Gives 2 pronged test (very broad interpretation of Confrontation Clause) to admit over CC challenge
1.  Prosecution must demonstrate that the declarant is unavailable.

2.  Hearsay has to possess indicia of trustworthiness

· No requirement of reliability for “firmly rooted” exceptions.  

· Catch-all exceptions require a showing of reliability.
Inadi says that you can use out of court co-conspirator statements, even if the declarant is available.

Out of court statement better than live testimony in these cases.  Gives more context, and conspirators are going to talk differently with one another than on stand.

Bourjaily says as long as FRE 801d2e met, you don't need to prove reliability as long as statement falls into firmly rooted exception.

Idaho v. Wright
How much trustworthiness required when it is not part of a firmly rooted exception.  

Little girl in sexual abuse case told doctor during exam that G had touched her and her sister.  Physical exams show abuse happened.  2.5 yrs old at the time.  Daughter held to be incapable of testimony, so they admit these statements.

SC says admissibility violated confrontation clause.  No indicia of reliability offered in support of the evidence.  Only thing that guarantees reliability are circumstances surrounding making of the statement, not those corroborating accuracy (phys. ev.).
White v. Illinois.

Court allows out of court statements to get in.  Even though 4 year old V available to testify.  Allowed under statements made in the course of receiving medical care.  This context made it more trustworthy.  Forcing her to testify in court would not give a more accurate picture.

Right of confrontation should extend to any witness who testifies at trial.  Confrontation clause applies only to extra-judicial statements when they are in the form of former testimony, affidavits, depos, etc.

Lilly v. VA

Application of Confrontation clause to confession of non-testifying accomplice.  Contained some statements against accomplice's penal interests.  Some statements incriminated only the D.

SC says it violates confrontation clause, but court is split as to why.

Some say not within a firmly rooted exception.  Some point to doubt as to trustworthiness.

In short , SC confrontation clause interpretations favor admitting hearsay that falls under a firmly rooted hearsay exception.  

If not a firmly rooted exception, admissible only if declarant is unavailable or if proponent offers proof of trustworthiness.

Crawford v. Washington

Crawford changes how we view the confrontation clause.  Overrules parts of Roberts.

D stabbed a man, supposedly in self defense.  P offers tape recording of S to police describing stabbing.  Confrontation clause issue, as D not allowed to cross examine the tape recording.  S did not testify due to marital privilege.  P says admissible as statement against penal interest.  Firmly rooted exception.

Court says new inquiry is whether it is testimonial evidence. If so, 6th makes it inadmissible, per se.

Court questions the value of S statements to cops.  This case, and the courts' interpretations of reliability show why Roberts fails.  Cross exam would have helped each court with making sure that S was there, paying attention, ... perception problems.  Cross would have helped.

Court finds reliability test suspect.  Can't replace a constitutional guarantee with a vague balancing test.  

Wife’s statements are inadmissible due to no opportunity to cross.

If it is testimonial, 6th makes it inadmissible whether or not it would be hearsay under our rules.

If it is offered against a criminal defendant, if it is testimonial, it is presumed inadmissible
It can be made admissible if you can prove unavailability and earlier opportunity to cross examine

People v. Moscat.

D moves in limine for exclusion of a recording of a 911 call in domestic assault case.

V probably not going to testify for either side.

P says call qualifies as excited utterance.  D says violates 6th.  Court finds for P.  Call not testimonial.

Crawford held that 6th aimed at ex parte examinations of witnesses used against D in criminal trial.

Police interrogations were testimonial.

Court says 911 call is part of the criminal act itself.  Not contemplating being a witness.  Police investigation happens after the crime.  Not like an affidavit or declaration where person is conscious that they are providing evidence.

Judge still has to go to the hearsay analysis.  Call is probably admissible as an excited utterance.

Crawford puts confrontation clause before the hearsay analysis.  

You have to decide on the confrontation clause if it is admissible.  Then see if it gets through hearsay analysis if it passes confrontation.

IV. A Return To Relevance

All relevant evidence is admissible subject to limitations imposed by Const. and FRE.

Usually, limitations come from some other evidentiary policy or legal policy at play.

A. Probabilistic Evidence

Statistics are generally relevant, but fear of numbers puts limitations on use of statistical evidence.

Wise to take precautions.  Accuracy rate of drug test is about 98%.  When you look at the methodology underlying it, the data assumes that 50% of the population is using illicit substances.  This makes sense if you don't know the statistics in your population.  Plug in 50%.  Easy out.

Statistics tell us that about 10-15% use drugs.  When you apply Bayes theorem, which is the way to translate the number to that figure, the error rate goes up to 25%.

Illustrates why courts are careful about use of stat evidence.

People v. Mountain

Overrules prior cases that did not allow statistical evidence on blood.  Said blood type evidence was not relevant.  Too broad a group.  Not probative enough.  

We cannot look at evidence in isolation.  Blood type itself is not proof, but with other things, can help.

Judge can evaluate that with other evidence for probative value.  Then balance...do unfair prejudice test.

Really a basic sort of re-visitation of relevance.

If it were the only evidence it would probably be inadmissible.  There really would be no case here.

People v. Collins 
Allegation that couple purse snatched from an older lady.  Woman grabbed the purse, ran, jumped into a car.  ID is shaky, and prosecutor knows it.  He shores it up with statistics.  Expert testifies that with all of the “independent variables”, there is a 1 in 12000000 chance that it could be someone else.

The theory is a legitimate way of calculating probabilities, but basis for the probabilities is given after leading questions to make him make them up.  No foundation for the variables.
You can use statistics, but, as the proponent,  you have to lay foundation for stats you use.

Factors have to be truly independent.  That is the second reason why it is erroneous.

the proponent of the evidence, the prosecutor had to lay down the foundation.

Prosecutor presented it like it was mathematical proof of guilt.  Takes reasonable doubt away from the jury.   Stats he gave assumes that the ID's on which the numbers are based are right.  Here, testimony contradicts itself.  That makes the 1 in 12000000 number take the credibility issue away form the jury.  blinds them to it.

CA is bellwether here.  Leads to evolution of how these evolved.

Not a disapproval as math used as an auxiliary to the process.  Proponent just has the obligation of establishing foundation, establishing methodology is appropriate
Prosecutor basically asked jury to ignore constitution, reasonable doubt and follow only his math.
Kammer v. Young 

Tribe argued that statistical evidence should be given to jury without instruction.  

Most courts allow expert to testify about the theorem being applied, based on calculation, odds are X.

This case illustrates the outcome.

D accused of being a father, said he was not.  Blood test result says 1 of 460 chance that someone other than D produced the child.  That is pretty substantial, but in population, that leaves a lot of room for error.  If population is 460000, there are 1000 men who could be the dad.  Assumes that any one of the 1000 men is equally plausible as the father.  Not true.  D and Mom had a relationship, which immediately makes it more likely that he is the dad.

Bayes theorem translates figure into something that accounts for fact that not all 1000 of those guys are not the father.  Bayes theorem is widely accepted, well proven.  State presented expert testimony that it is the appropriate way to accurately account for relationship between D and Mom in statistical evidence.

Proponent has obligation to establish methodology is correct.  

When we don't know what odds are about the probability to use Bayes, they do 50/50.  They know that the sample is from someone that is claimed to be the father.

B. Character, Habit, and Custom

Character evidence-- a generalized description of a person's disposition

2 Major situations where we talk about character evidence

· When character is in issue-- character is an essential element of a claim or defense.  Important to prove case

· Circumstantial evidence-- Testimony that seems to show a propensity.  he has done it before, which makes it more likely that he did it this time.

If you draw an inference, taking character and saying he is acting in accordance with that characteristic.

Circumstantial evidence too powerful.  If jury hears this type of information, they will not require enough evidence of the crime.

We say, as a general matter, that circumstantial character evidence is generally inadmissible.

Almost never in civil case.  In criminal case, only when put at issue.

1. Character in Issue

Cleghorn v. New York Central  & River Ry. Co. 
P injured by D employee negligence.  P wants to introduce evidence that E has a history of being drunk on job.  Tends to prove his negligence by showing that he could have been drunk at the time.

Admissible, because the history of drunkenness meant that the company was negligent for keeping him on.  Knowledge.

Not circumstantial evidence, because the knowledge is an essential element of one part of the claim.

Always have to figure out what proposition the evidence is being offered to prove.

This will determine whether the character evidence is direct or not.

Wellman excerpt

In defamation, the measure of damages is to determine how badly the P reputation has been harmed.  

2 parts of proof

1.  Statement is false

2.  Damage to reputation.

Have to look at where P reputation starts out.  D’s offer evidence that P had all kinds of crazy stuff going on.  All well known stuff. Shows that reputation not damaged much.  

Admissible because the character is put in issue by P's complaint.  Character is an essential element in both P claim and D defense.  
3 kinds of character evidence
· Specific act-- Actions show character.

· Reputation-- Call witnesses in to testify about party reputation

· Opinion-- I know D, and I think he is a loser.

In a case where character is an essential element of the claim, you can use all 3 types.

2. Character as Circumstantial Evidence

United States v. Carrillo 


Accident Proneness and Accident Law , 63 Harv.L.Rev. 769, James and Dickinson, 1950

State v. Cassidy , 3 Conn.App.374, Connecticut, Appellate Court of Connecticut, Borden, Judge, 1985

Michelson v. United States , 355 U.S. 469, Supreme Court of the United States, Jackson, Judge, 1948

United States v. Beasley 
Government tries to prove drug charge with other evidence about criminal behavior.  Looks like circumstantial character evidence.

Court concerned with the fact that the evidence is going to be used to show bad character only.

Bad man theory.  Evidence shows he is a monster.  Not so much probative value, perhaps.

Can’t use the evidence of past specific acts to prove that it is more likely he did this.

Could be used to prove identity or intent, but not very probative on that.
Judge has to weigh probative value of this evidence against the possibility of unfair prejudice.  Put in record where it is even close.  Otherwise, abuse of discretion.
You have to use the test particularly in criminal prosecution.  Jury liable to go right past information straight to emotion, propensity.

If the judge doesn't weigh like he is supposed to, the exceptions will swallow up the ban on character evidence.

United States v. Cunningham 
Nurse accused of stealing drugs from hospital.  Disputed evidence is evidence of addiction, altered drug tests, suspension of license.  Conviction evidence properly excluded by trial judge.

Conviction evidence looks very troublesome...looks like propensity.  Shooting down nurses character

The rest is allowed.  Shows motive.  Everyone would not want Demerol.

Evidence of suspension seems similar to conviction, but it shows some foundation for the addiction.

Still a danger of unfair prejudice.  Probative value is substantial, though.

Use limiting instruction for jury on how they can and cannot use it.

Same kind of reasoning has been used by court on theory that drug addiction can be used as motive for robbery.  2 federal courts of appeal have upheld that.  Court exercises discretion here, puts it on record.  

Tucker v. State 

Guy calls cops.  They come over and find dead body.  Says he was sleeping, woke up found him shot dead.  No charges filed, can't find enough evidence.  It happens again.  This time he is charged.

Introduce evidence of first time in second case.

There are non-character uses possible-- intent, lack of mistake. 

However, court says state has to provide clear and convincing evidence that D did old, bad act.

General rule, including CA, is that you must prove it with a preponderance of the evidence.  
If that is the standard, the fact that he was not convicted does not matter.  Old failure to convict based on reasonable doubt standard.  Standard rule of evidence governs.  Jury can weigh credibility.  
Huddleston v. United States 
USSC take on other acts evidence

Guy accused of receiving stolen property. Govt. has to show he knew tapes were hot.  

Evidence that govt. uses to show he knew they were stolen was past incident where he sold a bunch of stolen TV's.  Admissible for purposes of knowledge, but D says court has to prove they were stolen. 

Court says the appropriate standard is if jury could reasonably find that D did the old bad act.  Lower standard, even, than preponderance.

Court says that there are 4 sources of protection against unfair prejudice.  

· 404—Must be offered only for proper purpose.  Not to incriminate him.
· 402—can hear argument on admissibility outside presence of jury.
· 104b--  Relevance conditioned on fact.  Court only admits it when the fact is proven…probably in limine.
· Limiting instruction possible.

Not even going to insist on preponderance since these other things are present.

Dowling opinion-- Acquittal doesn't matter for admissibility of old act.  Different standards apply, so if the reasonable standard applies for admissibility, it can get in.

Perrin v. Anderson 
Parents suing for guy who gets shot by police officer.  Key issue on appeal is whether court should have excluded evidence of P past violent behavior.

Civil cases should never admit circumstantial character evidence.  For CA and Fed.
Court says it is similar to criminal case…wrong.
Court then goes on to say that this is habit evidence.  Seems to be a particular reaction to particular circumstances.  They define it broadly, acts of violence toward police.

When we think about habit, we think about something VERY particular.  This looks different.

You want testimony of other witnesses that this behavior was pretty manifest.  

You want to watch for something that seems to show all the time, numerous occasions.

Usually evidence about habit is based on specific act evidence.  Not opinion or reputation.  Question becomes how much is enough.   Has to be over and over again, because we admit habit evidence without restriction.  Habit considered to be far more relevant than character evidence.

Park and Leonard
Character is a sum of habits.  
Habits is the description of regular reaction to certain circumstances.
Theodore Roosevelt as Character Witness , 10 Journal of the Cleveland Bar Assoc. 36, Dec. 1938

Olden v. Kentucky , 488 U.S. 227, Supreme Court of the United States, Per Curiam, 1988

United States v. Platero , 72 F.3d 806, Tenth Circuit, United States Court of Appeals, Holloway, Circuit Judge, 1995

C. Similar Happenings

Simon v. Kennebunkport 
Woman breaks hip when she falls on sidewalk.  She wants to introduce evidence that there was a problem with the sidewalk and that store operators had seen a number of people falling at the same place.

At common law, similar happening evidence disfavored like circumstantial character evidence.    Distraction from real issue, danger of unfair prejudice.

Two possible usages for this evidence.

1. defective condition.
2. notice

Not banned in Federal Rules and relevant evidence is admissible subject to rules established by the code.

Balancing test also protects against unfair prejudice.  
FRE 402-- This type of evidence is admissible, as long as it is an appropriate case.

Appropriateness-- substantial similarity between operative facts. (If she falls in the rain, less similar)  

Judge responsible to make sure the circumstances similar.  If not, arguably irrelevant or prejudicial.

Cal. Ev. Code sec. 210,, 350, 352 read together by ca courts to say that this type of evidence is admissible.

Timing makes a difference as far as notice and existence of defect, but not for existence of defect.
If people fell after the accident, you could still use it to show defect, but you have to prove no change in condition.  Not admissible on notice, though, for obvious reasons.

D. Subsequent Precautions

You have a great tree in your front yard, and all the neighborhood kids climb in it.  Kid falls.  You cut it down because you don't want it to happen again.  He is doing public good.  Don’t want to discourage him by allowing parents to use that act as evidence that he was negligent in the first place.

Very relevant and probative, but public policy controls this area.

Tuer v. McDonald 
Protocol is if someone is getting ready for surgery, they stop a drug beforehand.  P husband dies in surgery where they follow this protocol.  After this, hospital changes policy about the drug.  P wants to show this. 
Argued that it was being used to impeach testimony of doctor that using the drug was not feasible.

FRE 407 says evidence admissible if person disputes feasibility, control or purposes of impeachment.  Cannot be used to prove fault.
What is feasible?   

Broad view-- feasibility includes anything possible.  

Majority view is narrow view-- Only admissible to  dispute feasibility when W testifies that it is not technologically, physically, economically possible.
P also tries to use it for impeachment of doctor testimony when he said the original protocol was safe.

Fact that the hospital changed the protocol later does not suggest that he is being untruthful on the stand when he says he did not think it was safe at the time.  Also, if you allow that type of argument, you undercut the policy.  As soon as someone testifies about something, you could use impeachment to get this evidence in.  Combination of looking at suggestion of untruthfulness and policy consideration.

If dr. had said it was impossible, it gets in .  If he says it was best, safest, etc., as he did, it stays inadmissible.  Criticism of the rule is that it makes it dependent on how you say something on the stand, not so much what you say.

Narrows impeachment tremendously.  

FR 407 says this evidence can also be used if D puts matter into dispute with respect to control, ownership.  If tree owner says he does not own tree, you can use his cutting it down to show ownership

CA evidence code 1151 cannot introduce it to prove negligent or culpable conduct.  

IN CA, admissible only for purposes of impeachment.

Strict liability-- Split in federal courts.  Many say change in design inadmissible to prove product was defective.

CA-- Evidence of subsequent precautions admissible.  Ban applies to negligence...also policy.  Deterrence.  

E. Offers in Compromise

When someone makes a settlement offer, may look like if someone is willing to pay someone for an injury, that has some tendency in reason to suggest that the person is somewhat responsible for the injury.

Suggests a lack of confidence in the ability to win a suit.

You cannot use a party's willingness to settle or evidence that they settled as evidence of liability.

Ca Rules cite worry that lay people are going to go straight from willingness to pay to responsible.

We want to encourage settlements.  Important to the system.  If an offer to settle could be used as evidence of liability, no one would ever discuss possibility of settlement.
Hatfield
Dispute over an auctioneer letting something go below the reserve.  They are making discussions about possible settlements.  Letter from D’s lawyer contains two admissions.  Admission of an agent counts as an admission just the same.  They are statements of fact...seems like it should be admissible, but there were negotiations going on to try to reach some sort of settlement.

At common law, you have to use magic words…let's assume, for the sake of discussion, etc.  If you don't talk in code, it becomes an admissible admission.  

FRE 408--Evidence of compromise, offers to or willingness to settle are inadmissible to prove liability.  

FRE 409 says offer to pay medical expenses is not admissible.  (However, if you make other statements, admissions at same time, those are admissible.)
CA combines 408 and 409 in 1152.  Any language included in discussion or offers is inadmissible.  This is a bit broader with respect to 409.

Once you establish this policy, you have to decide what the dividing line is between admission and negotiation.  I’m sorry vs. Let’s not get our insurance companies involved…
Davidson v. Prince 
Driver negligently causes accident.  Cow hurts P, accused of being contributorily negligent.

P sends letter out to D that contains a lot of facts, which were offered against him later to help prove contributory negligence.  Court says this is not an offer to settle.  Why?

Demand letter-- Should be the beginning of a negotiation.  Brings up question of what you do to avoid getting it used against you.
Maybe magical words as they were once used.  Maybe avoid the use of facts like in this case.
Whole idea of the policy is that we should not have to use magic words anymore.

Reading between the lines of this opinion, though, that is what this case suggests.

Suggests, also, that you have to hire a lawyer every time you have a problem.
Case law still is appallingly unclear at how to begin a negotiation.

You can use the offer for impeachment.  Not to prove liability

V. Impeachment and Rehabilitation; Cross-Examination

A. The Rule Against Impeaching One's Own Witness and Other Forensic Problems

When you present your case in chief, you can’t use leading questions.   Can't put words in witnesses' mouths.  With some exceptions.

After cross exam, as a matter of right, you have a right to re-direct.  Clarifying on points from cross or redirect.  Can't open a new area without judge permission.

FRE 611 says judge has reasonable control over presentation of witnesses etc.

We want to give opposing counsel the chance to object, so we make the lawyer proceed in small pieces and make witness testify.

Exceptions to leading question prohibition
· Adverse witness-- when you have to use a witness with adverse interests to your client, you can ask leading questions to them on conditions.  Ask permission to do it, identify them as so.

FRE 611.  CEC 776.

·   You can ask leading questions on non-controversial stuff...age, etc.  Undisputed stuff.  Helps move things along.

At common law, you were not allowed to impeach your own witness.  You vouched for them.
You can present evidence later to contradict but you could not impeach them.

Tough to predict what someone is going to say.  In a tort suit, individuals are sort of random.  Tough to vouch for them.

Evidence codes have accepted this and have gotten rid of the notion that you vouch for them.
CA 785 and Fed-- any party may impeach the witness.  Depending on what it is they have to say.  

United States v. Hogan 
Government trying to use a witness who they know will make statements inconsistent with what he said before.  Court doesn't like that they are using this rule to get otherwise inadmissible hearsay into evidence.  

You cannot use impeachment if the primary purpose is to introduce otherwise inadmissible evidence.

You cannot call a witness that you know what he is going to say to use the exception.  

This represents a limit on the rule.  Idea of the statutes is to prevent a lawyer form getting hands tied by a witness going back on himself.

B. Methods of Impeachment

4 major things you can accomplish with cross-examination
1.  Support some portion of your own story.  

2.  Contradict another witness

3.  Corroborate parts of the story that you tried to tell

4.  Attack witness who has testified.

Different approaches to each.

Jurors don't like lawyers who bully witnesses.  If a lawyer makes a witness look like a moron, he will probably lose.  Makes jurors sympathetic to witness.

10 Commandments of Cross from Younger
· Be brief

· Plain language

· Never anything but leading questions

· No questions that you don't know the answer to

· Listen to the answer

· Don't quarrel with the witness when you get a crazy answer.  Let jury chew on crazy answer.

· Don't let witness repeat their story

· Never permit the witness to explain anything.

· Avoid one question too many

· Save the ultimate point for summation

Scope of cross examination 

2 broad classes

· Questioning a witness about his or her testimony-- Getting into details of what he or she said on direct.  In this class, scope of cross is limited to scope of direct.  If witness has not testified about a set of facts, you cannot generally get into it on cross.  

· FED 611 and CA rule say cross should be limited to scope of direct.

· Impeachment-- Looking into witness credibility.  Showing why jury should not believe the person.  Scope here is much broader.  Not  limited to what is discussed on direct. Expose bias, perception flaws, etc. 
· 611 anticipates this and allows cross on matters affecting credibility of the witness.

Impeach--  To derogate or impair the witness's credibility. Showing inconsistency, too.

Another way to impeach is by contradiction.  

2 ways to impeach

· Cross examination.  Trying to elicit details that suggest reason not to believe W.

· Extrinsic evidence-- Basically anything other than cross exam.  If used to attack credibility, it is impeachment.

With cross, you are allowed a lot of latitude as to how far you can go.

With extrinsic evidence, it’s more limited.  Any time you are allowed to introduce extrinsic evidence, you are allowed to cross, but you can’t necessarily introduce extrinsic evidence every time you cross.

1. Impeachment by Contradiction

State v. Oswalt 
Contradiction-- Discredit the witness by showing someone else has a different recollection.

P uses police officer’s testimony to contradict testimony that D was in a restaurant every night.  Alibi.
Court says it was error.  Not close enough relation to the testimony.

PO testimony is extrinsic evidence.

Collateral matter rule—You can question a witness about collateral matters.  You cannot allow extrinsic evidence, though.  Oswalt is majority rule.  This is the rule for the exam.

If lawyer asks collateral question and gets answer he doesn't like, he is stuck with it.

If it is not independently part of the case, it is collateral.

CA is different.  Turns it into policy.  Says § 780 intended to get rid of automatic exclusion.  Should be considered in balancing test, instead.  Gives judge discretion.

United States v. Copelin 
Guy is arrested, accused of selling coke.  Says he never saw drugs before in his life.
In response, P seeks to ask D about that he popped on some earlier drug tests.

Probably collateral.  D did not open the door on direct.  Makes sure the judge understands what he wants to do.  No problem with extrinsic evidence...only direct questions.  Court not required to limit sua sponte.
2. Character of the Witness

Impeachment by character

FRE 608-- Can impeach someone with character for untruthfulness.  Can introduce evidence that the person is a liar.  That is the only kind of circumstantial character evidence you could introduce.

Once the witness character for untruthfulness has been attacked, the other party can introduce other evidence to indicate truthfulness.

Trial judge can allow inquiry into specific instances of conduct.  If you want to show that a person lied on a particular occasion, you can only do it on cross examination

A. Prior Bad Acts

United States v. Owens 
D accused of murder.  Said it was an accident.  Cleaning his gun.  Sounds like BS.

Govt. cross examines him about lies he told on an application for WO.  
The fact that he lied on the application is what the government is using.  Shows that he lies under oath.

Under FRE 608, if it comes up on cross and D denies it, you are allowed to try to pursue the admission of what he did.  Gov't has no other options.  They cannot bring in extrinsic evidence to prove it.  

Danger of the tactic.  If he denies it, you are done, and you have cemented that denial. 

Remember that this device is discretionary.  You have to convince the judge that this inquiry is not going to become a mini-trial, distracting the jury.

CA-- Does not allow this form of impeachment at all.  Can show character with reputation and opinion alone.  Specific act evidence not allowed to attack credibility , even on cross.

Bright line rule is that extrinsic evidence not allowed for character impeachment.

United States v. Drake 
D convicted of fraud.  On direct, D said that he received a psych degree, no business training.

Testifies that he has a degree, never got kicked out of school.

Though cross on education is collateral to the action, it is relevant to show his character of untruthfulness.  Since he brought it up, it is fair game on cross.

Impeached based on prior inconsistent statement.  He had told people he did not have a degree, previously.  That makes a legitimate way to impeach.

P gets him to admit that he did not have a degree, bad grades and got kicked out.

Cross examination alone cannot violate 608.  May have been inappropriate because question assumed facts not in evidence.  

US v. Saada 

Gov't trying to impeach testimony of dead, corrupt judge. W testifies to the testimony.  (Excited utterance) Gov't says they can introduce the bad acts evidence (extrinsic evidence) by reading 608 and 806 together.  Say they can impeach testimony of declarant when he is not available.

806 says you can impeach hearsay declarant, but only to the extent that they could impeach him if he were on the stand as a witness.

If he had testified, they could have cross examined him on it, as 608 would allow.
If no extrinsic evidence, there is no other way to impeach him with these past instances of conduct.  

Literal reading of the two rules says you don’t allow it.  That is our rule.
Rule that allows you to impeach the hearsay statement makes you treat him as a witness.  Since you could not bring in extrinsic evidence that way, you can't do it now.

You could question the employee about the judge's past misconduct, they say.  Cross to a certain extent.  Could ask about reputation for truthfulness, etc.

If declarant is unavailable, you still cannot use extrinsic.

Also look at CA Evid. Code 1202

B. Prior Convictions

A convicted person may be impeached by showing prior convictions.  Common law rule.
Rule evolves over time.   Used to allow evidence of any felony, but some felonies don’t tell us much about character for truthfulness. 

Other rule says we cannot use circumstantial character evidence...propensity.

Fed—Any crime with a sentence over 1 year can be used if probative substantially outweighs unfair prejudice.  
CA version is felony conviction.

United States v. Sanders 

Good illustration of how federal rules work.

Govt. wants to admit evidence of prior convictions to combat the self-defense claim.  Show no credibility.
They try to invoke 609a1.  Says you can use evidence of prior conviction to impeach credibility, but only if probative value is substantially more than prejudicial potential.  Balancing test written into 609.  
Want to avoid use for propensity.
Recognizes the argument that evidence offered against D, you have to use a tougher balancing test.

Tougher balancing test differs in 2 ways.
· Ev. can be excluded if prejudicial impact outweighs probative value.  Usual test is substantial outweighs.

· Reverses burden of proof.  Where ev. offered under 609, burden on proponent to show that value outweighs burden.  Usually burden on opponent to show unfair prejudice.

609b creates a presumption that if a conviction is more than 10 years old that it is inadmissible.  Sets out procedure for introducing older conviction.

609c says cannot use it if pardoned, cert. of rehab.

Cannot use juvenile records.

United States v. Wong 
Wong on trial for mail fraud.  Gov’t wants to introduce evidence of prior mail fraud convictions.

609a2-- Says that evidence of prior convictions for crimes involving dishonesty or false statements are admissible.  Doesn't say anything about length of punishment or balancing.  

This shows drafters of rules carving out a category of crimes that are highly probative.

No discretion on part of judge to exclude, even.  For this category, they are automatically admissible.

Leads to a question as to what falls under that rule.

United States v. Brackeen 
This case is a little controversial, and SCOTUS has not addressed the issue.

D involved of 3 robberies.  Pleads guilty to 2 unarmed robberies.  At trial for the armed one, the govt. wants to introduce the other 2 convictions.

Trial court admitted them because they said that the crime fit in 609a2, involved dishonesty.

Dishonesty-- Involves deceit or false pretenses.  

Some circuits do apply the broader definition.

Victims Bill of Rights

People v. Castro 

Cal. Victim Bill of Righ
ts.  Provision said you could use any prior felony conviction

Amendment said that it was not intended to repeal Evid. Code § 352 balancing test.

Means voters did not mean to remove all discretion from courts.  Felony convictions are admissible, but still have to weigh probative value against danger of unfair prejudice.  Danger of unfair prejudice increases if offered against a D in criminal prosecution.

Due Process requires that evidence entered against a D be relevant.  Has to have some tendency in reason to prove truthfulness or untruthfulness.  As such, the felony must involve moral turpitude or a readiness to do evil.

Any felony involving moral turpitude admissible as long as probative value outweighs prejudicial effect.
Crimes that do not involve moral turpitude:

Simple possession, not for sale.

Conspiracy to tattoo a minor.

In criminal cases, there is a pure felony impeachment rule.  With those two limitations.

Under CA structure, the way you can introduce it is a little more restrictive.  You can introduce it either by cross or by record of past conviction.

Luce v. United States 
· Green v. Bock-- Old rule says internal balancing only applies to criminal defendant.  

D wants to take the stand, charged with conspiracy.  Has prior conviction for possession of controlled substance.

DC denies his motion to exclude it, decides not to testify.  Probably did not want to let that in.  

Court says that they will not review a DC decision on this without D actually testifying.
Have to take the chance.  Otherwise, the court has no basis to see if it was truly an abuse of discretion.  

Impossible to see relevance, and to balance the prejudice against the probative.

After Luce, we have Ohler.  

Lawyer there said he would put client on stand.  Decides to have his own witness testify about the prior conviction.  Tries to beat them to the punch. 

Court holds that D forfeits right to review by bringing up the thing on their own.

W hates this.  Says you should allow the side to get it out first without the risk of having the appeal foreclosed.  This is SC ruling, though.

C. Psychiatric Condition

You are allowed to cross a witness based on character for truthfulness.

Outside of that concept, by and large, you cannot impeach on grounds of character.

FR 608a says only attack for reputation for truthfulness, rehabilitate with truthfulness.   

If you want to establish memory problem, you have to do it within the context of that witness' own testimony.

CA § 786 says evidence of character other than honesty is unavailable for attacking credibility.

With victim bill of rights, that rule has been changed for criminal prosecution.  In a criminal trial, any witness credibility can be attacked.  

787 says in a case, where you are allowed to impeach of truthfulness, no specific act evidence.  Only use reputation , opinion evidence to impeach witness testimony in CA crim trial.

Under federal rules evidence of bad memory in criminal prosecution not admissible.

In CA, evidence would be permissible of bad memory in CA criminal trial.

You can always introduce evidence of untruthfulness and truthfulness to rehabilitate.  

Can't introduce specific instances, other than felony conviction.  You can get to it on cross, subject to to court discretion.

United States v. Lindstrom 
D charged with fraud.  Key witness is woman who used to work for them.  Says D did all kinds of fraudulent things.  Court wouldn’t allow D to show she had been committed for mental problems to show bias, credibility issues.
Courts were historically reluctant about this stuff.  Also a problem of unfair prejudice.  People won’t believe anything they say because they were committed.

CA shows the modern view of this evidence.  Some mental illnesses affect memory, perception, bias, etc.  If the illness is like that, that is not collateral.  jury needs to know about that to assess accuracy of testimony.
W had history of manipulative, crazy behavior.  Would show bias.  Relevant.

AT 542 is a list of relevant psych conditions.  High probative value on issue of credibility.  Others exist but this is a good basic checklist.

Basic standard is that the proponent has the burden of showing that the illness is relevant to aspect of credibility.  What is illness and its affect.  If something is indisputable, you can ask the court to take judicial notice.  

D. Prior Statements to Impeach or Rehabilitate
Inconsistent statements-- Classic way to impeach the credibility of witnesses.

W says red car ran the light.  Before the trial, she said it was blue.

If you offer the prior statement as impeachment, it is not hearsay.  Not offered to prove the truth of the matter asserted.  You are saying we are not sure which is true.

One of the issues, though, you do want to prove that the car was blue.

Go through the statement, have witness confirm or deny, once you go through the steps, maybe admit it?

Coles v. Harsch 
At common law, you had to introduce evidence of prior inconsistent statement before eliciting the statement at trial.

Problem is that if you give witness chance to explain, you lose important advantage.

Fed rules-- You can impeach with the inconsistent statement any time, any way you want to.  

Only caveat is that the witness has to be given an opportunity to respond to inconsistent statement.

613a says person not required to disclose prior inconsistent statement beforehand.

You can also dismiss the witness and call someone else.  Bring it to jury's attention that way.  Gives impression that he lied.  Don't need to give prior notice to witness, but you do have to give him a chance to respond, so you would have to be able to call him back.

CA does not talk about prior inconsistent statements.  Statement can be before or after witness testifies.  Rare case where this matters is if you make an inconsistent statement after you testify, you can get hit with that after the fact.  

If you examine a witness about writing, you don't have to show it to them
You can introduce the statement during cross, not before.  As long as witness can respond.

If you want to use the inconsistent statement to prove the truth of the matter...

CA 1235 creates an exception to the hearsay rule that says the inconsistent statement can be used to prove the truth of the matter asserted.
Federal Rules say that if the prior inconsistent statement was made under oath, it is not hearsay.  

Generally, where not made under oath, it can only be used to impeach.  

Prior consistent statements not generally admissible. 

Only if it is introduced after a charge of improper influence or recent fabrication.  Form of rehabilitation.

Tome says that it rehabilitates.  If statement made before someone alleges fabrication, it tends to rebut that allegation of fabrication.  Admissible for this.  Timing is everything with prior consistent statement.

Once you meet that standard, it is not hearsay.  Can be used to rebut and to prove truth of the matter asserted.

CA-- Prior consistent statements are admissible if offered in response to charge of fabrication and statement was made before bias arose.

CA makes one addition to the common law.  Prior consistent statement may be offered after evidence offered of a prior inconsistent statement by the witness.

Example-- At trial, W makes prior inconsistent statement.  Caught a few days later at trial.  If W made a prior consistent statement before the 1st one, it is admissible.  Don't need a charge of fabrication...only introduction of prior inconsistent statement.

E. Bias

United States v. Abel 
2 reasons this is interesting

Federal rules don't talk about permissible grounds for impeachment.  
If the ground for impeachment existed at common law, it exists in federal rules.  Bias is one.
CA 780 has a laundry list of grounds for impeachment.  We can use that as a list of what is permissible under federal rules, as they are all grounded in common law.

2nd part of this case is what works to impeach for bias.

Member in Aryan Brotherhood impeach a witness for bias.

Once the W testifies on behalf of D, P can impeach to show members of same group.  Would show testimony biased.  Balance probative and prejudicial.  Name of org. is prejudicial, nature of org. shows credibility, so judge properly excluded name, allowed nature.  

VI. Confidentiality and Confidential Communication

Spousal privileges—not forced to testify against a spouse, also, if you communicate something in confidence to your spouse, it is protected.

Priest-penitent—Any religion where confession is a tenet.

Person who holds privilege is the person who does the speaking.  Except with p-p-.  Both people hold privilege.  Virtually impossible to compel disclosure.

Certain relationships where gov’t should not have power to compel.  Worth losing evidence to respect these relationships.

Privileges even trump disclosure relevance.  That is big.  Simply foreclosed.

· Encourage communication 

· Right to privacy.  Personal information communicated.

· Right not to incriminate in criminal case.  If gov’t could compel atty. to testify, D would never say shit.

· Sometimes evidence wouldn’t be available anyway.  Utilitarian.  Priest wouldn’t violate confidence even if compelled.

Result is that we withhold tremendous amounts of highly probative stuff.

Fed Rules—Fed. court apply all federal common law for privileges.

CA Rules

Very specific statutory structure

Nothing more than what is created by statutes

Cannot create privileges…however, Jefferson shows us privacy privilege.  It is a constitutional right, so it is not necessarily created even though not statutory.

You can waive privilege.

If holder decides to waive, it is gone.  If you waive it once, it is waived for all purposes.

Only holder of privilege can waive.  Even if attorney leaks it, privilege is not waived.

If the holder discloses a significant portion of the communication, that constitutes a waiver.  Of everything.

No one can comment on exercise of privilege.  Would undermine.

Court cannot require disclosure of information that is required to be privileged.  

You can also waive if you fail to object.  

You can waive a privilege by filing a lawsuit.  E.g.—If you file a PI suit, you waive privilege about medical record.  

In criminal context, if a D appeals on basis of incompetence of counsel, he waives atty. client
Presumption—anytime there is a communication in one of these relationship, it is privileged.

Federal Rule 501—federal courts can rely on precedent, create new privileges.

If it is a diversity case, privilege law of forum state controls.

104a says that court may not rely on claimed privileged information to determine if privilege applies.  Reverse bootstrapping rule.  Judge cannot compel you to disclose privileged information to decide if privilege applies.

A. The Attorney-Client Privilege

Encourages full and frank disclosure.

Has to be seeking legal advice.  Confidential information.

CA—Communications between a client and anyone reasonably believed by a client to be a member of the bar.

Protects individual who speaks to someone who is maybe

Client--anyone who consults with attorney about anything, seeking legal advice.  Even prospective clients.

Protects all information transmitted in confidence by a client to attorney.  Have to take reasonable steps to ensure that your conversation was private.  Telephone is assumed private.  CPK is not.

Legal opinions given by lawyer in response are privileged. 

Stuff you or attorney tell people working for attorney is also privileged.  Necessary to representation.  

Holder of privilege is  client, not attorney.  Even if C is dead, privilege survives.

Attorney for a party must invoke the privilege on behalf of C if she is present and disclosure is asked for.

Crime-fraud exception—Not protected where C consults A for the purpose of committing a crime of fraud.  Purpose at the time is key.  Even if you seek advice then commit a crime later.  We hope when we give advice that people will take advice, act legally.  Can’t get protected advice on how to commit crime.

United States v. Woodruff

Gov’t wants to use atty. to prove that D knew when he was supposed to report to court.  A asserts privilege, says if he has to testify against, it will affect relationships with D and all other clients.   

Atty. client does not apply in relaying instructions.  Seems to still be the rule.  CA has not had a direct case since enactment of code.  Before enacted, CASC case said the same thing.  

Upjohn Co. v. United States

Corporation investigating bribery claims.  Questionnaire sent out, signed by general counsel.  
Court rejects control group test—privilege only applies to upper level employees who could act on the advice.  

Applies if communications made by employees at the direction of a corporate superior to counsel (in house or not) in order to secure legal advice.

2 caveats

1.  Communication must be treated as confidential within corporation.

2.  Has to be some indication that the information is being collected to allow corp. to secure legal advice. 
Privilege protects communication.  Not the underlying information.  Gov't could get the information from the employees.  Just cannot make Upjohn do their work for them.
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