EVIDENCE OUTLINE
I. GENERAL

A. FRE 101: Scope:  applies to all federal judges (district courts, magistrates & bankruptcy).

1. Applies to all federal judges (d.c., CA, magistrates, bankruptcy in all territories).

2. FRE 1101 Exceptions to when the Rules apply:

a.   Preliminary questions of fact:  when lawyers tell the Judge why or why not evidence should be allowed.  Like a mini bench trial.

b. Grand Jury:  everything gets in.

c.   Miscellaneous Proceedings:  extradition, preliminary examinations in criminal cases, sentencing or bail hearing, probation hearings, issuing warrants.

B. FRE 104(a):  Judge is not bound by the rules in making preliminary decisions of admissibility.

C. Rationale for Rules of Evidence:  

1. Mistrust of Juries – they can’t tell the difference between good and bad evidence

2. Accurate fact finding 

3. Expeditious Proceeding

4. Structure of Court proceedings

5. Substantive Policies – protection of privileges, victims, defendants.

D. Down side for Rules of Evidence

1. The Federal Rule may get the situation wrong – it may be the wrong rule

2. Slows things down

3. Complex and hard to understand, are sometimes misinterpreted

E. Types of Evidence and Types of Errors

1. Witness/ Testimonial evidence

2. Documentary 

3. Demonstrative

4. Real Evidence

F. Direct Examination & Cross Examination

1. Direct Examination of a witness is first by the party who called the witness

2. Cross Examination must stay within the scope of the direct examination, as a way of testing the veracity of what the witness said.   Credibility of the witness is always within the scope of direct.

G. Preserving Judgments

1. Timely objections – if an attorney does not object at the time the evidence is offered, he loses the ability to appeal on that issue, unless there was plain error.

2. Clear record in lower court proceedings.

3. FRE 103(a) Effect of erroneous rulings:

H. FOUNDATIONAL EVIDENCE/AUTHENTICATION

1. Rule 901:  Authenticate by:

a.    Witness Verification

b. Expert witness evidence

c.    Circumstantial evidence

d. Self-Authenticating under 902 (see rule for what is self-authenticating)

e.    Can publish to the jury after authentication.

2. Best Evidence Rule:

a.    Rule 1002:  at common law, had to have the original otherwise it did not come in.

b. Rule 1003:  Modern approach is that copies are allowed in instead of originals, unless a genuine question is raised or it would be unfair, (forgeries or interpretations by a witness when the jury could look at it themselves).

3. Rule 1004 Exceptions:  

II. RELEVANCE 

A. General Rule under 402:  all relevant evidence is admissible.

1. Evidential Hypothesis 

a.    At least one general premise, i.e. a proposition of general knowledge.

b. At least one specific premise linking the proof to the general premise.

c.    Sets out the conclusion toward which the evidence points.

2. Direct Evidence (Deductive Reasoning):  when the conclusion of the evidential hypothesis necessarily results. (All humans are mortal, Socrates is human, Socrates is mortal.)

3. Circumstantial Evidence (Inductive Reasoning):  when the conclusion of the evidential hypothesis is only likely to result.(People who intend to do something likely do it & people who announce intent likely have it, Dave announced that he intended to rob the bank, Dave likely robbed the bank. - Judge determines if it is likely aka relevant, jury decides how likely it is).

B. FRE 401: Definition of “Relevant” Evidence:

1. Probative value of the relevant evidence in order to be admissible – any tendency to make a material fact more or less true.   (so in inductive reasoning, it does not have to be very likely, just likely at all)

2. The fact in question need not be in dispute (they can stipulate and it is still relevant).

C. California Evidence Rule on Relevance Cal. Evidence code § 210:  Only evidence that tends to prove a disputed fact is allowed in as relevant (if D stipulates, it is no longer relevant, and cannot be used).

D. FRE 403: Exceptions to the general rule, Pragmatic Relevance

1. Requirements:

a.    The danger of Prejudice substantially outweighs the probative value; or

b. Confusion; or

c.    Misleading the Jury; or

d. Undue Delay / waste of time; or

e.    Needless presentation of cumulative evidence

2. Something is usually probative if the evidence tends to prove something that is at issue.  If it does not prove something that is contested, then the prejudicial impact must be low or it won’t be let in.

a.    Stipulation to facts may lessen the probative value for the prosecution, but it does not by itself require exclusion of the evidence – high prejudicial danger would.

b. Old Chief:  the evidence of the type of prior conviction he had was not at issue, it would help to solidify the prosecution’s case, but it was not too important to the issue at hand – however the prejudicial impact would have been great against the defendant.  It was excluded under 403.

HEARSAY

III. RULE 802:  

A. General Rule:  Hearsay is not admissible.

B. Rationale behind the Hearsay rule:

1. Absence of cross-examination, demeanor evidence & oath.

2. Risk of misperception, faulty memory, misstatement

3. Risk of distortion, deception, insincerity

4. Basically, risk of the information being unreliable

IV. DEFINITION. 801 - Out of court statement offered to prove the truth of the matter asserted.

A. Statement

1. Oral or written assertion; or 

2. Nonverbal assertive conduct; b/c if it is intended as an assertion it is less likely to be reliable than if the conduct is not intended as an assertion.

a.    Common Law was Tatham – any intentional conduct is an assertion, b/c it was an implied assertion.  (writing a letter was an assertion of intelligence, rather than just being an assertion of doing business).

b. Federal Rules reject the common law approach, conduct must be intended to assert the issue to be hearsay.  Unconscious groans or ouches are not intended assertions.

3. Nuances:

a.    Silence is usually not assertive conduct, but it is fact sensitive (if someone says, let me know if this hurts – remaining silent is assertive conduct).  Cain.

b. Indirect statements:  can’t give one side of a conversation (tell us what you said, without telling us what the other person said) that allows us to infer the other half.  Still a statement, still hearsay.

c.    If there are both assertive and non assertive reasons for the nonverbal conduct, then the court can give limiting instructions or keep it out as confusing under 403.

4. Machines and animals cannot make statements.

B. Truth of Matter Asserted:  Non-hearsay purposes include -

1. Impeachment (see Impeachment section, specific impeachment, rule 613 below for additional requirements to get the evidence in)

a.    Purpose is to show that the person on the stand made a contrary statement out of court, not to prove the truth of that contrary statement.

b. If want to use it to prove the truth of the outside statement, then must get it in under 801(d)(1) Prior Inconsistent Statements (need under oath, in a proceeding).
c.    If the same statement could be used for impeachment and to prove the truth of the matter asserted, the Judge could give limiting instructions or exclude under 403.

2. Effect on Listener/Reader

a.    Offering evidence b/c it was heard and relied upon, it doesn’t matter whether or not the statement was true.

b. Example:  in a negligence suit for a car accident, evidence that the mechanic told the driver that his brakes were shot.

3. Verbal Acts

a.    Statement has independent legal significance, and it is being offered for that purpose, not to prove the truth of the matter asserted.  Important that the words were said, even if they weren’t true.

b. But, if statement is being used to describe a past event, “I gave it to you as a gift,” then it is hearsay, has to accompany the physical act in those cases.

4. Verbal Object/Marker

a.    Identifying mark is important, not whether the marker was true in its representation of the object.

b. Ex.:  the defendant was seen with a cup that said “Starbucks,” and the person was hit with a cup that said “Starbucks.”  Whether or not Starbucks coffee was in the cup is not important, it is just a way of identifying the object.

5. Circumstantial Evidence of State of Mind

a.    Not for the purpose of showing the statements are true just for the purpose of showing that the statement reflects a certain state of mind, used when the state of mind is at issue.
b. Timing:  statement really needs to be made before the event, if after it is less reliable.

c.    Example is “I’m Napolean” – not for truth of statement but to show a mental condition

d. Different from 803(3) Then Existing Mental, Emotional or Physical condition b/c:

i 803(3) is used for the truth of the matter; and it is used when
ii The issue is subsequent conduct, not the state of the person’s mind.  See below.
6. Circumstantial Evidence of Memory or Belief

a.    Narrow category, limited use.  Used on the issue of whether someone has a memory of an event, not that the memory was true.  Splitting hairs, probably will need limiting instructions.

b. Girl who remembered the house in which she was kept, offered to show that she had a memory (it was at issue) not offered to show that the memory was true.

c.    Case of the landlord who sent a letter to the address that he believed was the defendant’s – not to prove that the defendant lived there but to prove that the landlord believed he lived there.

7. Lying

a.    Not offering the statement for the truth of the matter asserted, but rather offering it for the falsity of the matter asserted.

b. It would be helpful to have the person on the stand who lied, but it can be offered when the person to whom the lie was told is on the stand.

8. Willingness to say or omit

a.    Used to show that the defendant is not hiding anything, that they made a candid out of court statement.  Not important that the statement was true, just to show the willingness of the party to make such a statement.

b. D is charged with resisting arrest.  W testifies that he saw D answering the questions of the police and testifies to those questions and answers.  The truth of the answers is not important, what is important is showing that he is cooperating with the police.

V. NOT HEARSAY- 801(d) DECLARANT AVAILABLE

A. Prior Statements by Witnesses:  801(d)(1)

1. Prior Inconsistent statements:  
a. Person must be subject to cross-examination:  Owens case the court held that memory loss did not make the person unavailable for cross-examination; constitutional holding on the right to confront your accusers.

b. Prior statement must be Inconsistent with what the testimony is on the stand; and

c. It was said under oath subject to the penalty of perjury at a trial, hearing or other proceeding (grand jury, preliminary hearing, formal agency hearings) or in a deposition.  Police taking an affidavit probably does not qualify as a proceeding, see Smith.  
d. California does not require it to be under oath.

e.    Works with Rule 613 for Impeachment Purposes (see section below)
i Don’t have to show document on which it is based, but
ii If using extrinsic evidence to show the prior inconsistent statement, the declarant must be available to come back and explain or deny the statement):
2. Prior Consistent statements - Rehabilitation
a. Consistent with what the testimony is on the stand (does not have to be identical); and 

b. Offered to rehabilitate your witness after he is impeached by the other side with a charge of recent fabrication or improper influence or motive.  
c.    Look to see when the motive to lie accrued, it had to have accrued after the statement was made, Tome.  NOT for bolstering your case, only as a shield.

3. Prior identification statements

a. Statement of identification of a person made after perceiving the person.

b. Subject to cross-examination concerning the statement.

B. Admission by party-opponent:  801(d)(2) - Statement must be offered Against Party Opponent and is:

1.    The party’s own statement; 

a. Does not require first hand knowledge or knowledge of the legal consequences (criminal guilty plea used in a civil case)

b. Does not have to have been against interest at time it was made

c.    Does not require the person to be an adult or in good health

d. Can be conclusory

e. BUT, co-defendant statements that have a negative spill-over effect must:
i Include limiting instructions, redaction of admission, or bifurcation of the cases.

ii Bruton says that you can only use it against one defendant in criminal case and that limiting instructions are not good enough.

2. Adoptive Admission; 

a. Saying “yes” to something someone else said.

b. Silence can be an adoption if it is something that a reasonable person would object to 

i Unless it comes after Miranda rights were issued, then it was the person’s right to not object to the statements.  

ii If silence came before the rights are given, there is a split in the circuits as to whether the adoptive statements are admissible.

c. Coerced silence is not an adoption of the statement.

3. Admissions by an Authorized Agent 

a.    Person must be authorized to make statements concerning the subject (like lawyers, RE agents, President of Corps., PR people).  

b. Statement can be considered but is alone not enough to prove the authority to make a statement

c.    Includes government agents
4. Employee Admission

a. Made by agent or servant of ER

b. Regarding something w/in scope of employment and

c. Made during time/existence of employment relationship;

d. Statement can be considered, but alone is not enough to prove the employment relationship and scope

e. Does not include government employees
5. Co-conspirator Admission
a. Defendant’s co-conspirator made the statement 

b. During the conspiracy and 

c. In furtherance of the conspiracy

d. Do NOT have to charge conspiracy to use a co-conspirator’s statement (b/c then you’d have to prove conspiracy beyond a reasonable doubt, rather then by a preponderance)

e. Statement can be considered, but alone is not enough to prove the existence of a conspiracy -  Bourjaily case said in determining whether there is a conspiracy in the first place (a prerequisite to using this exception) the court can determine this by a preponderance of the evidence, using the statement itself as part of the proof.  

VI. HEARSAY EXCEPTIONS, FRE 803 – DECLARANT’S AVAILABILITY IMMATERIAL (used to prove the truth of the matter asserted)

A. Present Sense Impression – FRE 803(1)

1. Defn:  Statement describing or explaining an event or condition contemporaneously with perceiving or experiencing the event.
2. CA rule says that the event must be happening to the declarant (who is explaining it).

B. Excited Utterance – FRE 803(2)

1. Statement related to the starling event or condition made while still under the stress or excitement of the situation

2. No strict timing requirement like PSI

3. CA rule is the same as the Federal Rule.

C. Then Existing (forward looking) Mental, Emotional or Physical condition – FRE 803(3)

1. Declarant must be describing his/her state of mind (intent) Can be a statement describing:  

a.    Then existing physical condition:  “My back hurts.”

b. Then existing emotional condition:  “I’m paying Joe b/c I’m afraid he’ll hit me.”

c.    Then existing mental condition, usually shows up as intent.  “I’m going to the store.”

2. Only used when it goes to an element in the case - Victim’s state of mind not relevant except in cases of extortion or when the defendant claims s/d.
3. Has to be present time or future looking, cannot be backward looking.  

a.    Unless it has to do with a will.  If a will is involved, then it can be backward looking.  

b. Clues are forward looking statements of impression or intent.

4. But is not used to prove subsequent actions of 3rd parties:   

a.    Except in a Pheaster jurisdiction.  In that case, the statement from Larry (who disappeared) that he was meeting Angelo in a parking lot was admitted to show that Angelo was in the parking lot.

b. Rules did not explicitly change the Hillmon ruling, where a letter was allowed in to show conduct of the victim and also conduct of the defendant.  However, the information regarding the defendant was otherwise discoverable.  

5. Different from the nonhearsay purpose state of mind b/c here, it is usually the subsequent conduct that is at issue and it is used to prove the truth of the matter asserted.  The nonhearsay purpose is when the state of mind is at issue, and it is not used to show the truth of the matter.  
D. Statements for Purposes of Medical Diagnosis or Treatment – FRE 803(4)

1. The statement must be pertinent to diagnosis or treatment (viewed pretty broadly)
a.    At common law, it had to be for treatment; Under FRE, can be stmts made only for diagnosis.

i but ACN says that “statements as to fault” do not “ordinarily qualify.

ii Backward looking stuff is okay, so if a statement can’t get in under then existing mental/emotional/physical state, if it was made to the right person this exception works.

iii Protection from future abuse does not constitute medical treatment or diagnosis.

b. The Doctor to whom the statement was made is the one who testifies to the court on how pertinent the statement was in his diagnosis, but judge can also use:
c.    Renville two part test to determine if the statement is pertinent (for fake disability claims, etc)
i Declarant’s motive in making the statement is consistent with the purpose of promoting treatment and diagnosis; and

ii That what he said is something the doctor would want to rely upon.
2. Made to a doctor or someone who will then convey the information to a doctor.  

a.    Usually as long as it was conveyed with the purpose of seeking help it is okay not to come straight from the victim; 

b. If it is thereafter made to a doctor, there must be a hearsay exception for the link between the victim and the person who ends up telling the doctor.

3. It must describe physical history or past/present symptoms or pain.

4. Rationale:  People who tell things to doctors for the purpose of diagnosis or treatment do so b/c they want to get better, so they usually tell the truth.  Reliable.

E. Prior Recollection Recorded FRE 803(5):

1. Memorandum or record concerning a matter about which the witness once had knowledge

2. Witness must lack present recollection

a.    Some jurisdictions require the attorney to try to refresh the memory of the witness first.

b. If not, just read it from the paper into the record.  Is not entered into evidence as an exhibit unless done so by the opposing party.

c.    Owens said that in criminal cases, it is still okay – you can technically cross examine someone that does not remember.  This will go to the weight of the evidence, and allow the cross-examiner to cast doubt on the testimony.

3. Made or adopted when the matter was fresh; and reflects the knowledge she had then accurately

a.    If someone else wrote it, you have to adopt it.

b. Time limitation, has to be done close to the event.  No strict line, but the closer the better chance you have of getting into the record.

c.    “Accuracy,” you have to remember that you wrote it down accurately.

4. California rule is the same.

F. Business Records FRE 803(6):

1. Memorandum, report, or data compilation in any form of an act, events, opinions or diagnosis;

2. Made or kept during a regularly conducted business activity (not admissible if they were made only for anticipation of litigation)

3. Made at or near the time of the event/act/transaction (the closer to the time the more reliable)

4. By or from information transmitted by a person with knowledge 

a.    This was the problem in the Petrocelli case where the doctor made the report that he saw a severed nerve from the first operation – but he did not have knowledge that that was the source of the severed nerve, so his report could not be introduced as evidence.

b. If the patient would have told him, then it would have been first hand knowledge, and then his statement to his doctor would be a statement to physician, and then the record would come in under the business records exception.

5. Regular practice of the business activity to make that memo/report/data compilation (something the person uses to keep the business going)

a.    This person, the custodian, testifies as foundation testimony that he knows how the records are regularly kept and can explain it to the jury.

b. We use the record and the custodian instead of the actual people who made the report to testify in court.  It is compounded hearsay, but it is allowed b/c of its reliability (people keep pretty reliable business records in order to keep their business afloat.

6. Bottom line:  reports made regularly, regularly come in but reports made in anticipation of litigation do not come in.

G. Public Records FRE 803(8):

1. Records reports, statements or data compilations in any form from a Public Office or Agency; AND

2. Matters observed pursuant to a lawful duty / setting forth the activities of the agency; (except if it’s a criminal case and the reporter is a police officer or other law enforcement personnel); OR

3. Factual findings from an investigation made pursuant to lawful authority

a.    In Civil cases it’s okay, but In criminal cases it has to be against the government

b. “Factual finding” the car accident case where everyone died, the conclusion of the investigator was treated as a factual finding by the court, which looked at the following Baker factors:

i timeliness of report

ii established/skillful/knowledgeable investigator

iii whether a hearing was held

iv motive

H. Other Minor Exceptions

1. Absence of Business Records 803(7):  It’s the same as (6) except the company does not have a record of it.  Same type of foundation testimony is required.

2. Absence of a Public Record 803(10):  There is not a trustworthiness requirement for this rule.  Example is that the gov’t wants to enter into evidence a statement showing that the defendant’s firearm was not registered.

3. Learned Treatise under 803(18):  Can use a treatise to impeach the witness and for the truth of the matter asserted by reading it into the record (cannot enter it as an exhibit) where:

a.    It is a reliable source; and

b. The expert relies on it in direct examination; or 

c.    It is called to his attention on cross examination and it was recognized as a learned treatise previously by another expert.

4. Ancient Documents 803(16):  must be older than 20 years.  Rationale:

a.    Forces generating the litigation are unlikely to affect what was said a long time ago, so it’s probably trustworthy; 

b. May be the best evidence of what happened a long time ago that is available; and 

c.    Such events are unlikely to be pivotal in litigation.  

d. Authenticated pursuant to FRE 901(b)(8). 

5. Market Reports, commercial lists 803(17):  published data that is generally relied upon by the public or persons in particular occupations.  Rationale:

a.    Widespread reliance creates pressures ensuring reliability.

b. Examples:  Prices in catalogues, sock market rates, morality and morbidity tables, etc.

6. Prior judgments/Felony convictions to prove facts essential to sustain the judgment 803(22):

a.    But can’t use prior convictions of 3d parties in criminal prosecutions, only for impeachment.

b. Does not cover misdemeanors.

c.    Does not cover felonies based on a plea of nolo contendre.

7. Birth, Marriage and Death certificates 803(9) [self authenticating under 902?]
8. Documents regarding Real Property 803(14) [self-authenticating under 902]
9. Reputation Evidence 803(19) for reputation about family connections & 803(21) for reputation in the community.  Use this under Character Evidence section, rules 404, 405 and 608, 609. 
VII. HEARSAY EXCEPTIONS, FRE 804 – DECLARANT UNAVAILABLE & CATCH-ALL

A. Unavailability – 804(a)  a witness is deemed unavailable if:
1. Privilege:  Testimony is exempted by a privilege (attorney-client; marital; 5th Amendment, etc.)

2. Refusal:  Witness persists in refusing to testify concerning the subject matter, despite a court order.

3. Lack of entire memory: it must be a total lack of memory of the entire event, not just a lack of memory on one detail.  Judge decides if lack of memory meets the standard.

4. Death / physical illness / mental illness or infirmity.
5. No process available.  If a person does not show up after being served.  Must make a good faith effort to find someone to serve a subpoena.

6. Exceptions: if an exception applies, the witness is not considered unavailable if the lawyer calling him is the cause of the unavailability (because they want to use one of the exceptions for unavailable witnesses instead).
B. Hearsay Exceptions for Unavailable Witnesses 804(b): After Proving the Declarant is Unavailable:
1. Former Testimony – 804(b)(1)

a.    A statement from a prior proceeding where the other side had a motive and opportunity to cross examine used against the same party who said it.  

b. Civil Trials:  Can be used against the party if their predecessor in interest said it.  As long as the predecessor had the same motive and opportunity to cross examine.  

i Lloyd:  Says it can either be that the testimony came from a predecessor in interest OR a person who had a similar motive and opportunity to cross examine.  Minority reads the requirement more narrowly, requiring both.

ii However, in order to show that someone is a predecessor in interest the party must prove that they had the same motive and opportunity to cross-examine; so the majority and minority in Lloyd seem to converge.  But, bottom line is that some courts treat them as separate requirements – requiring a relationship between the two parties.

c.    Criminal Trials:  Only can be used if it is the same defendant b/c of the 6th Amendment.  Grand jury testimony cannot be used b/c there is no cross examination.  

2. Dying Declarations – 804(b)(2):

a.    Criminal Case:  person has to have died, must be in a homicide prosecution.

b. Civil Case & CA courts:  person is not required to have died to use their statement.

c.    Requirements:

i Declarant believed that death was imminent (subjective standard).

ii Has to be concerning the circumstances of the impending death

d. Rationale:  We don’t think that people lie on their death beds, and we don’t have any other way of getting this sort of evidence in.

3. Statements Against Interest – 804(b)(3):

a.    At the time the statement was made, it was contrary to declarant’s pecuniary or proprietary interest; OR subjected the declarant to liability (or render his claim invalid) (i.e., a reasonable person would not have said it unless it were true)
b. Nuances:

i Humiliation is not enough in federal court, in state court it is

ii If person actually thought that it was benefiting him, then it is not admissible; 

c.    Criminal Cases:  

i A statement that exculpates the defendant must be tied with corroborating circumstances so that the statement is clearly trustworthy.  (Tom was arrested, but Tim said that John had made a statement that he did it, but he’s unavailable now b/c he left town).

ii Inculpating statements are not allowed; Lilly found that it violates the 6th Amendment. (before it was not allowed b/c coconspirators would make statements that inculpated the other guy, in the larger narrative of a confession or otherwise – not allowed Williamson).
d. Nuances:

i Includes circumstantially adverse facts:  an admission-type declaration, but not facially recognizable – “we were drunk and smoking cigarettes” rather than “we started the fire.”

ii When it is both against and for the party’s interest, 

01. Exclude the statement b/c conflicting interests cancel each other out; or

02. Determine whether the statement was predominately disserving or self-serving, and admit or exclude accordingly

4. Family or Personal History – 804(b)(4) [why would you ever use this if you have 803(19)]
a.    Statements regarding personal family ties of the declarant or of his immediate family.

b. Some courts require proof that the declarant actually belongs to the family or is intimately involved with the family.

c.    Some courts will exclude self-serving statements.

5. Forfeiture by Wrongdoing – 804(b)(5)

a.    Any statement of an unavailable declarant offered against a party

b. Who engaged in wrongdoing that intended to, and did, make the declarant unavailable.

i Have to do a mini-trial to prove the wrongdoing

ii Proved by a preponderance (minority of courts require clear and convincing evidence) and can use the statement to prove the foundation for the use of the hearsay.  FRE 104.

iii By a judge?

c.    Rationale: Party should not be allowed to benefit from his wrongdoing

C. Residual Exception to Hearsay – 807 

1. Notice must be given, and a hearing held, to determine the following three prongs:

a.    The statement is offered as evidence for a material fact

b. It is the best evidence for the point being proved that the proponent can reasonably get

c.    Justice will be served by admission of the statement into evidence

2. Rationale:

a.    An escape hatch for when things don’t meet the hearsay exceptions, but without nullifying the need for the rules

b. If a piece of hearsay is a near-miss, like using grand jury testimony as prior testimony in cases where it is trustworthy, goes to a small point in the trial, corroborated by other evidence and/or the witness did not have a stake in one version of the events or the other.

c.    It is for situations that were not contemplated at the time the rules were formed.

D. Constitutional Right to Confrontation under the 6th Amendment and Hearsay

1. 6th Amendment includes the right to confrontation, right to compulsory process and right to assistance of counsel.

2. Spectrum of Interpretation of the Right to Confront Witnesses:

a.    Always have the right to confront, which means you can never use an exception to hearsay. or

b. Have the right to confront only those witnesses who show up in court, b/c plain language doesn’t say anything about being allowed to confront someone not in court.

c.    The real rule is somewhere in between these two places, the real issue is always trustworthiness.

3. Bruton – codefendant’s admissions that include the admission of the defendant cannot be used against him.  Must either bifurcate or redact with limiting instructions.
4. Lilly – Statements against interest for unavailable witnesses that inculpate the defendant cannot be used b/c it violates the right to confrontation.
5. Ways to meet the Constitutional Standard:

a.    Opportunity to cross examine
b. Exceptions that are firmly rooted in common law traditions, so that without cross examination they will still be admissible:

i Dying Declarations

ii Coconspirator admissions
iii Business records

iv Public records

v Admissions

vi Medical statements for treatment

c.    For newer exceptions, the court looks at ‘particularized guarantees of trustworthiness.’  Lilly.

CHARACTER EVIDENCE

VIII. CHARACTER EVIDENCE FRE 404, 405.

A. Admissibility

1. General Rule – Not admissible to prove propensity for the conduct at issue.

2. Exception for Criminal Cases, but D has to be the first to call a character witness or to claim s/d.

a.    404(a)(1): Character of the Defendant:  

i Defense witness testifies of pertinent character of defendant,

ii Then the Prosecution can put on a witness to testify of bad character.

b. Character of the Victim and Defendant – if D put on bad character evidence of victim:

i The Prosecution can put on a witness to testify to good character of victim; and

ii Can put on a witness to testify to the same bad trait in Defendant.

c.    OR, if a homicide case where D claims s/d:

i The prosecution can put on evidence of peaceful nature of the victim, in order to prove who was the first aggressor.

3. 404(a)(3):  See FRE 607, 608 & 609 p.16-17; Impeaching Witness by use of Character Evidence,

a.    For veracity only, cannot be used for any bad character, like it is used for defendants and victims.  

b. Also, can be used in either a civil or criminal case, it doesn’t matter.  See impeachment below

B. Methods to Offer/Admit the Evidence: 405(a)

1. General Rule:  If it is your witness, you can put on only reputation or opinion testimony, but if you are cross-examining you can do so with specific instances of conduct.

2. Exception 405(b):  you can bring up specific instances of conduct when it is your witness if:

a.    The character is an essential element of the criminal case/defense, (Entrapment, the person had the predisposition to commit the crime) OR 

b. Character is an essential element to the civil claim/defense.  ONLY time you can use character in a CIVIL case, at all.  Negligent entrustment, defamation, child custody, wrongful death, etc.

C. Other Crimes, Wrongs, or Acts 404(b) (used when rebutting the good character evidence above? or just used for impeaching when the prior wrong was not a dishonest one, but you want to get it in anyway?)
1. General Rule:  Cannot be admitted to prove propensity.

2. Other Purposes for which they are admissible (need a limiting instruction):

a.    Purpose or Motive or Intent

b. Opportunity/Preparation/Plan/Knowledge

c.    Identity

d. Absence of Mistake or Accident

e.    Inextricably Intertwined (the past bad act are not able to be severed when proving this case)

3. Must give other side reasonable notice of intent to use this evidence.

4. If the Defendant denies the commission of these past wrongs:

a.    A mini-trial on the issue

b. To be proved by a preponderance of the evidence in the majority of jurisdictions (means that if it is evidence of a previous charge for which he was exonerated, it can still be admitted b/c that was by beyond a reasonable doubt, here it is a mere preponderance);

c.    Jury decides if it is enough.

IX. CHARACTER EVIDENCE IN SEX OFFENSE CASES FRE 412-415

A. Rape Shield Law – FRE 412

1. General Rule:  Prior sexual conduct or sexual predisposition of the victim of a sex crime is not admissible.

2. Exceptions for Criminal Cases:

a.    On the issue of source of semen or other physical evidence:  Specific incidences of other sexual behaviors by victim.
b. On the issue of Consent:  Evidence of past consensual sex with the defendant 

c.    Evidence, the exclusion of which would violate the D’s constitutional right (like Olden, if she was lying about the rape b/c she didn’t want her boyfriend to know she had sex w/defendant)

3. Exception for Civil Cases

a.    The victim put her reputation or sexual conduct into controversy; AND

b. The probative value substantially outweighs the harm to the victim and the prejudicial effect to any party.

4. Procedural Rules:

a.    Defendant must file a motion 14 days before trial; and Give notice to the other side,

b. Have an in camera hearing to determine the admissibility, allowing the victim and parties a chance to be heard.

B. Evidence of Similar Crimes by defendant in Sexual Assault Cases; 413 & 414
1. FRE 413 is when the victim is an adult, and 414 when the victim is a child.

a.    Used as evidence for propensity - different from 404(b) b/c do not need a separate purpose.

2. Procedural protections:  Prosecutor must give notice 15 days before trial and give notice to D so that a hearing can be held to sort the matter out.  

a.    Other Sexual Assaults are Defined in FRE 413(d)(1)-(5), covers just about everything.

X. HABIT AND ROUTINE PRACTICE FRE 406

A. General Rule:  Admissible to show propensity.

1. Includes Organizational Routine and Practice.

2. Rationale:  it’s more probative; and the person is not tainting the way they do it b/c it is unconscious type of behavior, it’s easier to verify.
3. Need to lay a foundation when using this witness, how long have they known the person, how long have they done the act, etc.
B. Exception – only the general exception under 403.

RELEVANT EVIDENCE AND SOCIAL POLICY RULES 407-411

XI. SUBSEQUENT REMEDIAL MEASURES FRE 407

A. General Rule:  Not admissible to show Negligence, Culpable conduct or Defect.
1. Must be a remedial measure after the event

2. California:  only not allowed in product liability cases.

B. Is Admissible to show:

1. Ownership and Control (to prove the person owns the steps, they offer evidence that he fixed them after the accident)
2. Feasibility, if controverted

a.    Majority:  Feasibility is controverted if the defense says that the change was not possible, either physically, technically or economically.

b. Minority:  is controverted if D says the change was possible but not then the best conduct.
3. Impeachment – If they claimed not to have fixed it or know about it – evidence of them fixing it.
XII. SETTLEMENT NEGOTIATIONS / COMPROMISE FRE 408

A. General Rule:  Civil Settlement offers, declinations or discussions are not admissible

B. Exceptions:

1. Otherwise discoverable evidence
2. Offered for another purpose:

a.    Bias and Prejudice of a witness – 

i Example:  if there are two Ps and one settles, if he testifies as a witness for the defense at trial, the remaining plaintiff can ask if he settled and how much in order to show he was bought off.

b. Negativing a contention of undue delay

c.    Proving obstruction of a criminal violation.

XIII. PAYMENT OF MEDICAL AND SIMILAR EXPENSES FRE 409

A. Not allowed to introduce evidence for purposes of showing fault.
B. Admissible for any other purpose.
XIV. PLEA BARGAINING FRE 410

A. Plea bargaining and withdrawn guilty/nolo contendre pleas are inadmissible

1. Only is plea bargaining if you are talking to the prosecutor or an authorized agent of the prosecutor for the purposes of plea bargaining; Otherwise, it’s an admission

2. Cannot plea bargain for other people; the D can only plea bargain for himself, not codefendant.

B. Bottom line:  Must be clear that you are talking for the purpose of plea negotiations.

XV. INSURANCE COVERAGE FRE 411

A. Rule:  Cannot show that the person was insured as a way of showing fault.

B. Rationale:  We don’t want juries to go after the deep pockets and don’t want people to cease having insurance.
WITNESSES

XVI. COMPETENCY OF WITNESSES FRE 601

A. Common Law did not allow a lot of people to testify – felons, women, etc.

B. General Rule: Every Person is Presumed Competent to Testify, just has to

1. Have the capacity to tell the difference between the truth and a falsehood; and

2. Rule 603 requires the witness to take an oath or affirmation to tell the truth while on the stand.

a.    Includes the insane, children and witnesses that remember things due to hypnosis.  

b. Can initially allow the testimony, and then strike it if it is clear that the witness is not cross-examinable.

3. Hypnotic Testimony, does it make the witness’s testimony incompetent?

a.    California Code says it is not inadmissible in criminal proceedings if:

i Testimony is limited to the matters the witness knew prior to hypnosis or there is sufficient corroborating evidence
ii Substance of the prehypnotic memory was preserved

iii Written record of the hypnosis was maintained, there was consent

iv The hypnotist was credible

b. Four Federal Jurisdictional Splits on Admissibility

i Per se bar on witnesses:  hypnosis fails to satisfy the general standard for the admissibility of medical evidence b/c it is not generally accepted as reliable in the medical community.

ii Per se admissible: the fact that the testimony was a part of hypnosis goes to the weight of the evidence, not the admissibility

iii Balance:  case by case, balance the probative value against the prejudicial effect.

iv Safeguards:  will admit the testimony if utilized procedural safeguards.

C. Witnesses must have Personal Knowledge Rule 602

1. The lawyer needs to lay a foundation to show personal knowledge, and the witnesses own testimony is sufficient evidence to show personal knowledge.

2. Does not have to be the best knowledge or 1st hand knowledge.
D. Lawyers, Judges and Jurors as Witnesses

1. Lawyers are usually not allowed to testify in the trial in which they are advocating – unless there is some crazy circumstance.

2. Judges absolutely cannot be witnesses in cases in which they participate.  FRE 605.  

3. Jurors as Witnesses:

a.    Rule 606(a):  Juror cannot be a witness in the trial over which the juror is sitting.

b. Rule 606(b):  After a verdict, 
i Juror may not testify nor may his affidavit be used to prove anything internal:
01. The deliberative process that took place in the jury room

02. The effect of anything upon that or any other juror’s mind or emotions as influencing the verdict

ii Juror may testify to external matters:

01. Extraneous prejudicial information was improperly brought to the jury’s attention (Bailiff says something to jurors or Attorney talks to them outside of the court)
02. Outside influence was improperly brought to bear upon any juror (Newspapers regarding the trial that he read out of the jury room or Dictionaries)
c.    Sleeping jurors:  Jury members do not need to testify to that, other people in the courtroom can bring it up; the Judge is supposed to wake them up – entitled to a jury of 12 people. 
XVII. LAY OPINION AND EXPERT TESTIMONY

A. Rule 701:  Lay Opinion

1. At common law, you could only testify to things actually seen or heard, not to opinions.  

2. Now, you can give your opinion, as long as:

a.    The inferences are rationally based on the perception of the witness (foundation for the opinion); and 

b. Helpful to a clear understanding of the witness’ testimony (helpful to the jury); and

c.    Not based on scientific technical or other specialized knowledge w/in the scope of 702 (not expert testimony).

3. Basically, the opinion cannot be speculative.

B. Rule 702: Expert Opinion

1. Defn:  someone with specialized knowledge, skill, scientific technical experience, training or education.

2. Rule:  An Expert can testify in the form of opinion or otherwise, as long as:

a.    The testimony is based on sufficient facts or data (see below, under rule 703 for more)

b. The testimony is the product of reliable principles and methods:

i Old test was the Frye test – General Acceptance in the scientific community.  Still is the California test for experts.

ii Now, under Daubert, the Judge is the gate-keeper, his decision is reviewed as an abuse of discretion by the appeals court, he looks at:

01. Can the theory be tested by scientific method?

02. Has it been subject to peer review and publication?

03. What is the rate of error?

04. “General Acceptance” of Frye
iii Kumho Tires said that these standards apply to any expert testimony, not just scientific testimony.

c.    The expert applied the principles and methods reliably to the facts of the case; AND
d. The Testimony assists the jury to understand the evidence or determine a fact in issue:

i Common law courts said they cannot testify as to subjects w/in the ken of lay juries.

ii Under the rules, the Japanese Products case said that even if jurors know some things, and expert can help refine their understanding.  Under rule 104(a), the party must show that the expert can be helpful by a preponderance of the evidence.  The judge decides.

C. Rule 703: Bases for Expert Testimony

1. At common law, they could only testify thru hypothetical questions:  if all this was present, what would you say was the cause?  Then you’d have to prove all that was present.  

2. Under the Rules, can use the old common law way still, or can base it on:

a.    Firsthand Knowledge:  personal knowledge, visiting the site.

b. Facts learned at trial.  Unique to expert witnesses, it’s testimony heard by the expert while sitting in the courtroom.

c.    Outside Data:  Unique to expert witnesses, it’s a formal recognition that necessarily experts rely on facts that are not mentioned at trial (background data, books, education, etc.)

d. Experts can use inadmissible evidence as a basis for their opinion if the evidence was synthesized, because we trust experts more and we are still able to cross examine them, but 

i The inadmissible evidence is not disclosed to the jury unless the judge says it is more probative than prejudicial OR if the other side brings it up on cross examination.

ii In criminal trials, expert testimony based entirely on hearsay reports is not admissible even if it meets 703 b/c it would not meet the confrontation clause of 6th Amendment.

D. Rule 704:  Opinion on Ultimate Issue

1. At common law, a witness could not testify to that an element of the case was fulfilled, b/c that was supposed to be the juries job.  Rather, just testified to facts.

2. Under the rules, lay and expert witnesses can testify by opinion or inference that embraces an ultimate issue, 

3. EXCEPT:

a.    If the ultimate opinion is cast in terms of legal standards – OR
b. In a criminal case, an expert cannot testify as to the mental state or condition of a D.  

i Works for both sides, cannot have an expert say that the defendant did or did not have the mental state necessary for the crime (mens rea, etc.)

ii Rule was in response to the Hinckley trial, where he tried to kill Regan b/c he was in love with Jodi Foster.

E. Rule 705:  Presentation of Expert Testimony

1. First, qualify the expert.  First do it w/ just the Judge, and then can do it again in front of the jury.  If other side wants, you can stipulate, but you may not want to if your expert is really accomplished.

2. Then, instead of asking hypos like common law, can just ask his opinion.  Can also ask the reasoning behind it, but don’t have to.

3. It’s all about Cross-examination --  that’s why we have such broad discovery rules and rules procedural rules for experts, so the other side can be on notice.

F. Rule 706:  Court Appointed Experts

1. Court can appoint a neutral expert

a.    Usually seen as an alternative when a case may become battle of the experts

b. The court can appoint an expert upon which both parties agree, but it is not a necessary requirement

c.    Either party can depose, call or cross examine the expert.  The source of appointment does not have to be revealed.

d. Removes the possibility of bought off experts.

2. Don’t usually use them b/c:  

a.    Adversarial system, we want the best expert testifying for us

b. the jury may give the court appointed expert too much deference

c.    The issue of who compensates him 
IMPEACHING WITNESSES

XVIII. Non-Specific Impeachment: focuses on the person as a witness, not anything they said in particular

A. Bias/Motive to Lie: (no rule)

1. Either by cross examination or by extrinsic evidence.

2. No explicit rule to cover it.

B. Bad Perception/Memory:

1. Either by cross examination or by extrinsic evidence. (my cousin Vinny example of witnesses that could not see or could not remember accurately).

2. NO explicit rule, we allow it b/c it is the essence of the adversarial system.

C. Character for Lying: (file a motion in limine to keep this stuff out)

1. Rule 608(a): Character witness testimony that the target witness is untruthful

a.   Opinion and reputation for veracity only, not specific instances and not for any other characteristic.
b. Can rehabilitate with another witness to vouch for the truthful reputation or opinion of your impeached witness.  
2. Rule 608(b): Prior bad acts of dishonesty on Cross-examination 

a.    Specific instances of prior dishonest acts on cross-examination of a witness, not any other type of bad act is allowed.
b. BUT cannot prove it up with extrinsic evidence, the cross examiner is left with what the witness answers, 

c.    UNLESS it’s used for a 404(b) purpose, (it can be any bad act under that rule, including those for dishonesty), then the party using it just has to give notice to other side.  Then if it is denied, they can prove it up with extrinsic evidence.
d. The rule is discretionary, so the Judge can leave it out under 403.

3. Prior Convictions; Proven thru Cross-Examination or Extrinsic Evidence

a.    Crimes of Dishonesty 609(a)(2):  any crime of dishonesty will come in, no matter how minor.

b. Other Felonies 609(a)(1):  

i If witness is not defendant, it comes in unless the party can show it is more prejudicial than probative under 403.

ii If witness is defendant:  the burden on prosecution to show probative value > prejudice, does so by examining Gordon factors:  

01. Recency of conviction and nature of offense (dishonest?),
02. Similarity to charged offense,

03. Importance of D’s credibility or getting his testimony

c.    Nuances:

i 609(b): Time Limit:  Any offense cannot be more than 10 years old.  

ii 609(c): Pardons: Can’t use if crime was pardoned or annulled, or if witness was certified rehabilitated.  California only does not allow pardoned crimes. 
iii 609(d):  Minors: crimes committed as a minor are inadmissible, unless they were crimes where the minor could have been tried as an adult.  California does not let in any crimes committed as a minor, but contemplating changing the rule now.

iv 609(e):  Pending Appeals:  allows for cross-examination on crimes that are up on appeal b/c they are so much more overturned than not; but if they are overturned then it is a good argument for a retrial of the case to which the witness testified (if the person was found guilty).

XIX. Specific Impeachment: focuses on the testimony given, that parts cannot be relied upon as truth

A. Rule 613 Prior Inconsistent Statement
1. Comes into play ONLY when using statements that are used for
a.    The nonhearsay purpose of impeachment OR 
b. Are not hearsay under prior inconsistent statements 801(d)(1)(A).

2. Can be brought in on cross-examination OR with extrinsic evidence in the case-in-rebuttal.

a.    613(a):  When cross examination, attacking counsel does not need to show the documentation on which the attack is premised, but must had it over to opposing counsel on request.

b. 613(b):  If using the prior inconsistent statement by extrinsic evidence, then the evidence can ONLY be allowed if the witness being impeached has an opportunity to come back on the stand and explain or deny the impeaching evidence.

3. Can use pre-Miranda statements and other illegally obtained evidence for impeachment.

a.    Cannot call a witness just to impeach them with otherwise inadmissible statements; but

b. If your witness turns hostile, then you can impeach them.  Webster.

B. Contradiction, (evidence showing that the witness was wrong on a fact -  no federal rule for it)

1. Focus on one material fact that is wrong by:
a.    Cross-examination; or
b. Calling another witness or other extrinsic evidence to show that there is a different story.  Jury decides who to believe.

2. Three kinds of Contradiction aka “Counterproof” available:

a.    Contradicts + tends to prove a substantive point (would get in anyway)

b. Contradicts + tends to prove some other impeaching point (would get in anyway)

c.    Contradicts only.  Normally is considered collateral, and so not allowed in.  But, if it is something that would not be collateral to the life of the witness, then it’s okay.

3. Why use it if everything would get in anyway?

a.    Justifies departure from normal trial sequence; and

b. Justifies admitting some evidence that would otherwise be excluded (not as often).

PRESENTING EVIDENCE

XX. DIRECT AND CROSS EXAMINATION

A. Rule 611(a) – Judge has control in the courtroom, he can decide the mode and order of interrogating witnesses and presenting evidence, so as to

1. Make the interrogation and presentation effective for the ascertainment of truth and

2. Avoid needless consumption of time, and

3. Protect witnesses from harassment.

B. 611(b) - Cross-examination must be limited to the scope of the direct examination.

C. Rule 611(c) Rule against Leading Questions on Direct.  

1. General Rule: Not allowed to use leading questions on direct, we want the person to testify, not the lawyer.

2. Exceptions:

a.    As necessary to develop the witness’s testimony (children/infirm); Judge or Lawyer can ask
b. Hostile witness, or a witness identified with an adverse party (and on cross, must use nonleading questions)
c.    Preliminary matters or background information
d. Expert Witnesses

e.    Exhausted Memory (aka redirecting witnesses)

D. Rule 612 Writing used to Refresh Memory

1. During Testifying,  
a.    The other side gets a copy of it, (the paper itself could be hearsay, so this rule cannot be used to read into evidence hearsay, it can only be used to jog memory).  

b. However, if the document is something that he wrote himself, it could be entered as past recollection recorded, and then read into the record (the two rules work together).
2. In preparation only

a.    The judge uses his discretion to decide if the paper should be given to the other side, in the interest of justice; but
b. Raytheon used a binder to prepare a witness, had to hand over the entire binder with all privileged information.  

E. Rule 615 Exclusion of Witnesses

1. General Rule:  the court is required to exclude witnesses from a proceeding if requested by a party, and can do so of its own motion.

2. Cannot exclude:

a.    Parties- either the person or a corporation’s officer or representative designated to the court by the attorney

b. A person whose presence is essential to the party’s cause (private investigator or expert)
c.    A person authorized by statute to be there, (18 USC § 3510 – victims of offenses cannot be excluded from trial merely b/c they may testify at sentencing)

i Victims Rights and Restitution Act, added after 1998 Oklahoma City bombing;

ii Used to be excluded b/c if they heard other testimony then the defendant somewhat loses his right to confrontation;

3. If the order is violated, get a reversal if

a.    The 9th Cir. says it presumably affected the outcome, can only be overcome with a “manifestly clear” showing the error was harmless.

b. The 10th Cir. says that party must show probable prejudice or an abuse of discretion.

XXI.  BURDENS OF PROOF & PRESUMPTIONS

A. Purpose:  make it easier or harder for one side to win.  It’s a part of the adversarial system and it’s more efficient.  

B. Allocation of Burdens:  usually, the same party will have all three burdens in proving the claim or affirmative defense, the burden of pleading, production and persuasion.  Claims are on the plaintiff, affirmative defenses on the defendant.  Reasons for allocating burdens:

1. Substantive Policy:  makes it easier or harder for plaintiffs to recover or defendants to avoid liability

2. Recognizes what is most probably true.

3. Places the burdens on the party that is more likely to have access to proof. (like in res ipsa cases)
4. Helps resolve cases where definitive proof is unavailable.

C. Three Types of Burdens:

1. Burden of Pleading:  easiest to overcome, just have to plead facts that if true would state a cause of action or a defense.

2. Burden of Production:  party has the burden of producing the evidence sufficient to support his claim – runs the risk of losing on summary judgment or jnov.

a.    Initially, the party that has the burden of persuasion also has the burden of production, but it Shifts to the other side after evidence for the claim is produced.  

b. The definition for proof that will shift the burden is called “cogent and compelling,” but no real definition.  Most jurisdictions say that testimonial evidence is not enough if the witness could be reasonably disbelieved.

3. Burden of Persuasion:  can only win if the evidence persuades the trier of fact that the facts are more likely true than not.  Some courts say it never shifts, the party who brings the claim or affirmative defense they wish to prove always has it.  It is only mentioned in jury trials, in the instructions.

a.    Preponderance of Evidence:  51% more likely to be true than not.

b. Clear and Convincing:  more than preponderance, but less than beyond a reasonable doubt.

c.    Beyond a Reasonably doubt:  more compelling, we don’t know what for sure it is; probably like it would be unreasonable if it were not true.

D. Presumptions:  special devices for shifting and allocating burdens.  

1. Rebuttable or Permissive Presumptions:  aka inference or presumption of fact:  conclusions that are permitted but not required.  Really just inferences – or conclusions drawn by reasonable persons on the basis of information provided to them.  

a.    Content Specific Presumptions:  ones that apply in particular settings (after prima facie evidence is shown, a presumption is created in favor of the plaintiff)

b. Unattached Presumptions:  ones that can be applied on an ad hoc basis.
c.    Example:  the concept of due process allows for a presumption of innocence; in a criminal case you cannot presume evidence b/c of due process rights.

2. Irrebuttable or Mandatory Presumptions:  
a.    Not really presumptions, they are substantive law that use the language of presumptions.  

b. They require a certain inference to be made when the required evidence is produced.  (Not allowed in criminal cases when it goes to an element of the crime or defense.)
3. Different from Inferences, b/c juries can decide whether or not to make an inference, while they are required to give effect to the presumption.

E. Rule 301:  How burdens and presumptions work together in a civil case:

1. Presumption imposes a burden of production on the party trying to rebut it; but

2. It does not change the burden of persuasion.  If the rebutting party offers evidence, the other party still has the burden of showing why their evidence is better than the rebutting evidence.

XXII. JUDICIAL NOTICE
A. Rule 201 Adjudicative Facts:

1. A fact normally sent to the jury that is not subject to reasonable dispute, generally known within the jurisdiction of the court and capable of accurate and ready determination.

2. Must have an opportunity to be heard, either before or after it is granted, otherwise it would violate due process.

3. A court may take notice on its own motion, but must take notice if requested and given the necessary documentation.

4. Nuances:

a.    Judges’ personal knowledge is not the same as ‘generally known.’

b. Is Judicial Notice Rebuttable?

i Broad View:  it covers indisputable facts and facts that are not likely to be questioned, so it should be rebuttable; 
ii Narrow View:  Judicial notice only covers indisputable facts, so it should be irrebuttable.

c.    In criminal cases, the jury is never required to take judicial notice of a fact, they are told that they can but are not required to make any findings.

B. Evaluative Facts: Background facts, knowledge that judge and jury take with them into deliberations.
C. Legislative Facts:  Legislation or social or economical rules in different jurisdictions –

1. Brandeis brief, a compilation of data and jurisprudence from other jurisdictions used in creating a state law that is being challenged.  
2. The court takes the word of the complier that the data is trustworthy.  Usually happens in social change cases.

D. Law:  Used to be that experts would testify as to what law should be applied and what the law was, now it’s a decided under FRCP Erie doctrine.  A court can take notice of law outside its jurisdiction, but must take notice of law within its jurisdiction.
XXIII. PRIVILEGES

A. Purpose of Privileges:

1. Policy reasons to protect certain relationships & the free flow of communication between them.

2. Rule 501:  for federal claims, use the federal common law of privilege; for diversity claims, use the applicable state privileges law.  California has a statute.

B. Attorney-Client Privilege

1. Confidential

a.    Not in the presence of third persons, unless they are covered by another privilege

b. Intended to be confidential; reasonable precautions taken against eavesdroppers.

2. Communications

a.    Verbal communication or assertive conduct.  Not observations.

b. When the defendant gives the gun to the lawyer, it is not confidential, but the information about where he got it is, unless he tampered with it.  Best to hand it over to police and stipulate to where it was found.

c.    For the purpose of professional legal services, not just to shoot the breeze.

3. Client  

a.    Anyone who seeks professional legal services; 

b. Corporations – Upjohn case said it is determined by looking at factors:

i The purpose of the communication (for legal services or prep. for trial?)

ii The employee’s special knowledge, or scope of his duties

iii The employees know it is from the attorney

iv For the purposes of legal advice, and

v Was considered confidential.

c.    Pooled Defendants:  if one pulls a deal, no more privilege.  Best for defendants to have their own lawyers.
d. Anyone working for the lawyer will be included, too, not only the client’s communications.
4. Attorney (or a person whom the client reasonably perceives as such.)
5. Exceptions
a.    Client Identity:  General rule is that the client’s identity is not privileged information.  It can be, however, if identity is the last link in the government’s case.

b. Future crime or fraud:  a lawyer may reveal the intention of his client to commit a crime and the information necessary to prevent the crime. 

6. Work Product Doctrine:

a.    What lawyers write down in preparation for trial should not be discoverable;

b. But this is not an absolute right; if the other side can show necessity and that they have no opportunity to discover the facts otherwise, the material is not protected.

C. Psychotherapist Privilege

1. Confidential Communications between

2. Patient and his/her

3. Psychotherapist, for purposes of treatment.

a.    Jaffe says that “Psychotherapist” includes clinical social worker.

b. Exception is when a serious threat of harm to the patient or to others can only be averted by the disclosure of the information by the psychotherapist (like Tarasoff in torts).

D. Spousal Privilege

1. Spousal Testimony:  a person cannot be required to testify against his/her spouse.

a.    Prevents the spouse from being called to the witness stand.

b. The witness-spouse alone holds the privilege, which protects the martial relationship without unduly burdening law enforcement (if she wants to testify, the marriage has problems anyway.)

c.    Only applies while they are married

d. Common law roots:  a woman was her husband’s property; Modern Justification:  to preserve the martial relationship

2. Spousal Confidences Privilege:

a.    Can be called to the witness stand, but cannot be compelled to reveal confidential communications.  Does not apply to observations.

b. Both spouses hold and can invoke the privilege.

c.    Applies forever.

d. Exceptions:  if one spouse brings suit against the other, or if they are jointly involved in a crime.

E. 5th Amendment Privilege

1. Grounded in the Constitution:  No person shall be compelled in a criminal case to be a witness against himself

2. Rationale:  for human dignity; we want the big gov’t with the burden of guilt, not the little guy.

3. Applies to 

a.   People, not labor organizations/corporations, etc.

b. Testimonial type evidence (not physical evidence like DNA, hair, blood, etc.)

c.    That would lead to criminal liability (not merely for civil stuff)

4. Griffin: Prosecutors cannot draw any adverse inferences when the defendant exercises the privilege; but in civil cases, the plaintiff can use the adverse inference of an assertion of the 5th Amendment when the defendant testifies.

F. California Privileges:

1. Limited Doctor/Patient, does not apply in criminal cases

2. Clergy-Penitent

3. Counselors – sexual/domestic abuse victims

4. Newsreporters – sources (not absolute, it is a balancing test, like work product is).

What is the difference between the Bruton and Lilly holdings?  Is it just one where the declarant is available and one where the declarant is unavailable?  Or is it an admission in one and just any statement against interest in the other that inculpates the defendant?  (Lilly, it was an admission, but the declarant was not available, so they had to try to get it in under statement against interest.)
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