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EVIDENCE OUTLINE

I. Relevance

a. What is “relevant evidence”?

i. FRE 401: Any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence

1. Combines relevance and material 

a. Relevant: attends to establish a point for which it is offered 

b. Material: Provides something that is at issue 

b. FRE 402/ CA §350: All relevant evidence is admissible unless otherwise provided by the rules, the Constitution, etc… 

c. 2- Step Relevance Test:

i. Step 1: Is the evidence relevant to an issue (see above) – If yes proceed to step 2; if no, the evidence is inadmissible ds

1. Direct v. Circumstantial 

a. Direct: establishes the point for which it is offered 

b. Circumstantial: could support the point but does not necessarily 

2. Deduction v. Induction:

a. Deduction: Necessarily proves the conclusion (like direct)

i. Ex. All humans are mortal; Socrates is human; therefore Socrates is mortal

b. Induction: This is not absolute; there is a probability 

i. The conclusions do not necessarily flow 

ii. This is used more b/c rare to find something that is absolute 

iii. Ex. D needed money( tends to show that he robbed the bank but not absolute 

3. How much tendency does the evidence have to have? 4 views:

a. Only if the evidence makes it more probable than not - Ex. If D needed money, he robbed the bank but lots of people need money

b. The inference is more probable than any other 

c. The incremental value 

d. Relevant if it makes the point to be proved more probable than it was without the evidence – this is the general view 

i. If you can show a tendency, then it could be allowed but FRE 403 could block it anyway

ii. Old Chief v. US ( Knowing the OC had been convicted previously tends to prove something in the case (Have 403 problem) 

4. Does not have to be a fact in dispute (FRE 401)

a. CA different: §210 ( Relevant evidence from a disputed fact 

i. Old Chief case would be different since the evidence was not in dispute

5. Ex. Person hiding from robbery – shows a tendency to prove (Problem 2B, pg 75)

ii. Step 2: Pragmatic Relevancy 

1. FRE 403: Evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion or delay 

a. If equally weighed, then let in – has to be substantial 

2. Ex. State v. Chapple – photos of the dead body are inflammatory; there is not enough probative value 

a. Does not mean that photos cannot be evidence

3. Examples: Inflammatory, confusing, misleading, cumulative (unless there is some witness that gives stronger impression; Ex. If the Pope testified), waste of time  

d. Rule of Completeness (ROC): Allow the entire context of the statement so that we know what the person is talking about 

i. FRE 106

ii. Only refers to writings and recorded statements 

iii. However, FRE 403 trumps the ROC 

e. Probabilistic Evidence:

i. Admissibility depends upon whether it is supported by underlying evidence and also have to make sure that it does not usurp the function of the jury (People v. Collins – probability of white woman with a black man)

II. Hearsay

a. FRE 801(c) ( Definition: An out of court statement offered to prove the matter asserted 

i. Ex. Sam told me that he saw Jim sell cocaine

ii. Dangers for allowing hearsay statements:

1. Misperception 

2. Faulty Memory 

3. Misstatement 

4. Distortion 

iii. Purpose:

1. Cant cross examine an out of court statement 

2. Cant see the demeanor of the person

3. Not under oath outside of the courtroom

4. Don’t know the motivation – suspicious of hearsay 

iv. Quick Review: 

1. Hearsay is:

a. A statement 

b. Made out of court 

c. To prove the truth of the matter asserted 

b. FRE 801(a): What is a statement?

i. Oral or written assertion 

ii. Conduct if INTENDED as assertion by the person 

1. Ex. Pointing at someone, nodding or shaking head, signals, line-ups (but have to be intended as an assertion 

2. Rejects Wright v. Tatham: Judge Barron said that it does not matter if there was intent, it was used as an assertion and that is all that is necessary for it to be hearsay 

a. THIS IS NOT THE RULE

3. Ex. To prove that the light was green, truck driver stepping on the gas ( not asserting that the light is green, he is simply driving (Problem 3B)

4. Machines and animal speak ( NOT hearsay 

a. Has to be a person 

iii. Can have situations where there are words that are not assertive

1. Ex. “Ouch” ( not asserting that you hurt, just stating the pain 

2. Ex. Sometimes when you do nothing – fail to act is not hearsay

a. Cain v. George ( not complaining about a problem is not an assertion that there is not a problem (Barron would say that it is an assertion)

3. The rule presumes that when there is an assertion, people might be lying or have a motive for that action 

a. When not asserting, people are just going on with their lives and simply state what happened ( this we will allow 

iv. Direct v. Indirect Hearsay: 

1. US v. Check: Having 2 people in the conversation and one side tries to sneak in the information from the other person as if it were his own words – this is hearsay 

c. “To prove the truth of the matter asserted”

i. Commands and questions are not proving the truth 

1. Ex. W testifies that L said “Roger, stand up!” ( this is not hearsay 

ii. Need to know why the evidence is being offered 

iii. Ex. Issue is whether M showed up for class:

1. W testifies: A told me that M was in class 

a. This is hearsay since it is being offered for the truth of the matter asserted 

2. W testifies: When I got to class, M told me that he forgot his book”

a. This is not hearsay b/c offered to show that he forgot his book which is the not the matter being asserted 

d. Non – Hearsay Purposes: 

i. Impeachment:

1. A statement is non-hearsay if it used only to impeach the trial testimony of a witness. 

2. A witness’s testimony may be impeached by showing that the witness made a contradictory statement outside of the court. 

3. The out-of-court statement is being used, not to prove that it was true, but to show that the defendant cannot tell the same story twice 

4. Ex.: D says: “I am sure it was L that robbed the bank”

a. Before trial, D said: “B robbed the bank”

b. If the hearsay statement is used to show that B robbed the bank, then it is inadmissible 

c. But if it is being used to show that D is unsure, then it is a non-hearsay purpose and thus not hearsay 

ii. Verbal Acts:

1. A statement is non-hearsay if the words have independent legal significance and what is important is that the words were said, even if they were not true. 

2. Comes up in prosecution of crimes that can be proved by words alone (ex. solicitation, fraud, conspiracy)

3. Also arises in civil cases when the words have independent legal significance (ex. contract cases, defamation cases)

4. Ex. D is charged with robbery. W testifies that he heard D yell: “Give me all the money or I’ll shoot” 

5. Ex. P sues D for breach of K; D claims there was no K; W testifies that he heard the following conversation: “P said ‘I’ll sell you my bike for $25. D said ‘I accept’”- verbal act 

iii. Proof of Effect on the Listener/ Reader 

1.  A statement is not hearsay if it is offered only to prove the effect of the statement on a listener or reader.

2. Most often, offered to show that the D was put on notice or warned of something important to the case (does not matter whether what they were told is true; what matters is that they were told it)

3. Ex. P testifies that he had no idea the breaks were bad; W testifies that he heard Y tell P that his brakes had been fixed.

a. Not offered to prove that the brakes were fixed, simply showing the effect of the statement on the listener. 


iv. Verbal Object/ Marker

1. A statement is non-hearsay if it is offered only as a symbol or identifier on an object 

2. Ex. In a robber case, the victim testifies that the robber wore a white shirt with the words “Loyola Law School” on it; police officer testifies that when they saw the D a block form the robbery, he wore a shirt that said “Loyola Law School”

a. If the statement is being offered to prove that the D goes to Loyola, then it is hearsay 

b. If being used to shoe the D worse the shirt, it is a verbal marker and therefore not hearsay 

v. Circumstantial Evidence of State of Mind 

1. A statement that circumstantially shows the state of mind of the declarant is not hearsay and admissible, if the state of mind of the declarant is at issue in the case 

2. Ex. In a will contest, P calls W to testify that at the time the deceased signed the will, he also yelled out “I am Napoleon”

a. The statement is not hearsay b/c it is not offered to prove that the deceased was Napoleon, but that he was incompetent to write the will 

vi. Circumstantial Evidence of Memory or Belief

1. If a statement is being offered only to show that the declarant had a specific memory of event or circumstances, not that what they said about those events or circumstances was true, it is not hearsay 

2. Ex. In order to prove that a young, kidnapping victim was in the D’s house, prosecutors offer an officer’s testimony that the young victim described in detail the things written in his diary 

a. Shows that the girl was actually in the apartment, not that what was written was true 

3. Evidence has to be linked to other evidence in the case that shows that the witness must have had a specific belief about the events

vii. Lying 

1. A statement is not hearsay if it is introduced to show the falsity of what is being said, instead of the truth of what is being said

2. Ex. To show that even his wife was recruited to cover for him when he robbed the bank, prosecutors offer the testimony of the FBI agent that he asked the wife where her husband was at the time of the robbery and she falsely stated, “He is in Denver”

a. The statement is not offered by the P to prove that the D was in Denver, but to show that he had his wife cover for him 

viii.  Willingness to Say or Omit

1. If a statement is being offered merely to show a person’s willingness to say something or not to say something, and not for the truth of what is being said, it is non-hearsay 

2. Ex. B is being charged with stealing an airplane to use is in a drug conspiracy. His lawyer calls a witness to testify that B told him that “I store that airplane at SM Airport

a. B wants to introduce this statement to show that his very willingness to admit he had a plane indicates that he had nothing to cover up for and therefore did not believe he was involved in illegal activity 

III. Hearsay Exceptions

a. FRE 801(d) – Statutory Magic: Non- hearsay statements that otherwise would be hearsay based on the definition of hearsay

i. Prior Statements – FRE 801(d)(1)

1. Prior Inconsistent Statements – FRE 801(d)(1)(A)

a. Must be subject to cross examination concerning the statement 

b. Statements must be inconsistent

i. The inconsistencies do not have to be exact ( not remembering is enough to consider that the statements are inconsistent

1. Feigned Memory: another way of saying inconsistent, then allowed in 

2. But if the person really has lost her memory, then don’t allow in the prior statement  

ii. United States v. Owens: ASK

c. Prior statement must be under oath

d. Must be at a prior proceeding 

i. What is allowed in:

1. Statement in a deposition 

2. Statement in a grand jury 

3. Sometimes allow agency hearing statements 

4. Preliminary Hearing statements 

ii. What is not allowed in:

1. Any statement not in the above including signed affidavit statements 

a. There is an element of duress when you are at a police station 

b. It is more like a statement not in a proceeding 

e. CA IS DIFFERENT – CAEC §1235 

i. ALL prior inconsistent statements are allowed in as long you can be cross examined at trial 

ii. The prior statement could be more reliable since occurred closer to the time of the event 

2. Prior Consistent Statements – FRE 801(d)(1)(B)

a. Must be subject to cross examination concerning the statement 

b. Has to be consistent with the declarant’s testimony 

c. Offered to rebut the claim of recent fabrication 

i. Tome v. United States: The rule has no requirement of timing 

1. Implicit in the rule is that the statement had to have been made before the motivation to fabricate had occurred – sometimes difficult to determine 

2. The judge decides when the motivation to fabricate occurred 

ii. Ex. A is charged with arson; P’s key witness, B, says that A was the key witness; D points out that B has made a deal to testify with the prosecution

1. P wants to show that the statement was made before signing the deal 

3. Prior Identifications – FRE 801(d)(1)(C)

a. Must be subject to cross examination concerning the statement 

i. Can be offered by someone other than the person who made the ID as long as the perceiving person is available for cross and that it was his statement 

b. Must be a statement of identification 

c. Ex. A lineup – ID’ing the person through the line up is admissible 

d. State v. Motta: A drawing is admissible 

e. Public Policy: The ID is made at the time ( it is more fresh in the mind of the witness 

i. Also saves court time and saves the witness from being in fear at the trial 

ii. Admissions – FRE 801(d)(2)

1. Personal Admissions – FRE 801(d)(2)(A)

a. Requirements:

i. Must be a statement made by a party 

ii. Statement was used against the party 

b. Not Requirements:

i. Do not have to have first hand knowledge of the statement 

ii. At the time the statement was said, does not have to intend to be against his interest 

iii. Does not have to be a specific statement or observation 

iv. Party does not have to realize the consequence of the statement 

v. Does not have to be an adult/ does not matter if injured as long as conscious when said

1. FRE 403: Need to have capacity to know what you are saying (only requirement for minor)

c. Caution: Spill-Over Effect ( A statement that not only implicates you but someone else 

i. Bruton v. United States: 

1. Limiting instructions are deemed insufficient 

2. BRUTON RULE: Admissions in a criminal case must be redacted or there must be separate trials when the statement implicates other D’s other then the one who made the statement

ii. In Civil Cases: can give the limiting instruction since it is not a constitutional issue (there have been efforts to reduce it)

2. Adoptive/ Tacit Admissions – FRE 801(d)(2)(B)

a. Requirements:

i. Statement of the party 

ii. Person manifested an adoption or a belief

b. Ex. In a civil case, someone walks up and says that D ran a red light and D says nothing back but heard the comment – that is adoptive 

c. United States v. Hoosier: Silence is an admission if probable human behavior would have denied it 

i. If the statement was made in the party’s presence and under the total circumstances, proper behavior would have been to deny the statement if it was not true 

ii. Factors to consider:

1. Heard the statement 

2. Within knowledge 

3. Occasion and nature of the statement were such that he would likely have replied 

iii. Should be excluded if:

1. Appears the party did not understand the statement 

2. Physical/psychological factors 

d. Caution: Not an admission if given Miranda Rights

i. Doyle v. Ohio: Cant use silence as admission once the Miranda rights were given but can use what he says if said before the rights were read

e. Every situation of adoptive admissions has to be looked at individually to determine whether in that situation, a reasonable person would respond 

3. Admissions by Agents – FRE 801(d)(2)(C)

a. Requirements: 

i. Statement is offered against the party 

ii. By someone authorized to be an agent 
1. Major Question: Was the person was authorized to be an agent 

b. Difference b/t this rule and personal admission where you speak through a representative 

i. In a PA, the rep has to be a top level person such as your boss or legal guardian 

ii. In AA, it can be anyone that you have authorized; E.g. Lawyer, broker 

c. There is an assumption of trust towards the agent

d. Sometimes the words are mere verbal acts and therefore don’t even need the admission exception 

i. Ex. “I will sell you this authentic guitar”

1. If offered to prove that there was an offer, then don’t need the exception 

2. If offered to prove the guitar is authentic, then need the exception 

4. Admissions by Employees – FRE 801(d)(2)(D)

a. Requirements:

i. Statement offered against a party 

ii. Statement by a party’s agent/ servant (employee)

iii. Concerning a matter within the scope of employment 

iv. Made during the existence of the relationship 

b. Idea is that employees are going to be loyal 

c. Ex.: Truck diver making a delivery and boss tells him to take a short cut and he hits another driver. He says to other person that he was sorry and that he was in a hurry to make the delivery.

i. If driver is being sued – Personal Admission 

ii. If employer is being sued: Yes, an admission

1. Being offered against the employer 

2. Made by the employee 

3. Discussing a matter concerning the employment 

4. During the course of employment 

d. Mahlandt v. Wild Canid Survival & Research Center ( More examples of applying the reqs 

e. Cannot use the company’s statement against the employee 

f. Cannot use the statements of a govt agent as an employee to bind the govt 

g. Cannot use the statement itself as part of your foundation to say that the statement was admissible 

i. 801(d)(2) last sentence: “Contents of the statement shall be considered but are not alone sufficient…” 

h. CA rule is the same 

5. Co-Conspirator Statements – FRE 801(d)(2)(E)

a. Requirements:

i. Statement by a co-conspirator 

ii. Made during the course of the conspiracy 

iii. Made in furtherance of the conspiracy 

b. The statement can be used against all conspirators whether or not the other conspirator knew about the statement 

i. Responsible for what other people say in 

c. This only works if you can prove that the person was a conspirator 

i. Bourjaily v. United States:

1. Issue: Can you use a guy’s statement to prove that there was a conspiracy so that you can get in as a co-conspirator statement 

2. Holding: Yes, you can use the statements to help prove the foundation 

3. In other words: don’t need an independent showing 

d. Co-conspirator statements that are made as confessions can NOT be used against other conspirators because not made during the course/operation of the conspiracy 

i. Krlewitch v. United States: When does the conspiracy end

1. If the crime is completed 

e. What if you are covering up for a conspiracy?

i. Depends when the covering up occurs 

1. If before the crime is completed, then fair game

2. If after the crime is completed – No 

b. FRE 803 – Hearsay Exceptions: Availability of Declarant Immaterial ( the statements meet the hearsay definition but for policy reasons we allow the statements anyway (In this group, it applies whether or not you can call the other witness)

i.  Present Sense Impression (PSI) – FRE 803(1)

1. Something is happening and someone is describing it 

a. Could be happening to them or to someone else 

2. Rationale: The person is not lying since he is describing it as it happens 

3. Requirements:

a. While the event is happening or immediately thereafter

b. Has to be about the event that is occurring 

4. Nuttall v. Reading: Wife suing for the death of her husband since he was forced to come into work when sick (why died); she overheard conversation husband had with boss

a. If the statement was to show that the employer was on notice that he was sick, then that is effect on the listener and don’t need exception 

b. She wants to show that he was forced to go to work ( court says that this was a PSI

i. Husband was describing event as it was occurring 

ii. She as listening 

iii. No fabricating since not worried about suit at time

iv. Going with odds that he is telling it straight 

5. What does “Immediately Thereafter” mean?

a. As long as the court does not feel that there was time to fabricate, then the statement would be allowed

b. The more in the past, the more difficulty of the statement being admitted 

6. CA Rule §1241: 

a. State rule is limited to describing conduct in which the declarant is engaged 

b. CA also prefers contemporaneous statements

c. Note: Many observations of events that are not admissible under Contemporaneous Statements are admissible as Spontaneous Statements (excited utterances – See Below)

7. The event does not have to be startling  

ii. Excited Utterances – FRE 803(2)

1. Requirements:

a. Has to be a startling event 

b. Speaking during stress of the excitement of event 

2. Idea: There is no time for reflection – the assumption is that people tell the truth when they are excited 

3. It does not matter what caused the excitement – it can be a happy event 

a. Mannerisms of the declarant is important 

4. While time is important meaning that you have to under the stress, the stress does NOT have to be at the time of the event ( Can rekindle the excitement 

5. Differences b/t PSI and EU:

a. Immediacy is important to PSI 

b. For EU: the event has to be exciting 

c. For PSI: the comment has to be about that event while for EU it only has to relate to the event or condition 

6. CA Rule §1240: The EU has to be limited to describing the event 

iii. State of Mind – FRE 803(3)

1. Involves direct evidence of state of mind (different than circumstantial evidence of state of mind)

a. Ex. M says that D is afraid of B – this is direct evidence vs. M says that D is trying to hit me with rocks – this is circumstantial evidence 

2. Requirements:

a. Has to show existing state of mind, emotion, sensation, physical sensation of declarant 

b. Must be present or forward looking that is AN ISSUE 

3. Problems: 

a. Cannot be backward looking 

i. Ex. Once arrested, cant say that he was only helping the cops – that is backward looking

b. State of Mind has to be an issue in the case 

i. Ex. Nicole’s state of mind in the OJ case is not at issue so when she says: OJ is going to kill me – that is inadmissible hearsay since her state of mind is not at issue 

ii. Sometimes victim’s state of mind is at issue in the case (ex. Extortion – fear of the victim is an element of the crime)

c. Can it be used to predict another person’s behavior?

i. Pre-Federal Rules:

1. United States v. Hillmon ( court said that could be used to predict behavior of other person 

ii. Federal Rules:

1. United States v. Pheaster 

a. Facts: L disappeared after he said he was going to meet A to buy some weed 

b. Issue: Can we use L’s state of mind that he was going to meet A to show A’s state of mind 

c. Some states do allow this prediction and others don’t (Levenson will tell us)

iii. CA Rule: face of the rule limits this but the courts have made it a Pheaster jurisdiction 

4. Exception to the Exception: Terms of a will
a. Allows backward looking statements if they relate to state of mind in writing a will

i. The person is dead so we need to look backward to see what the state of mind was 

b. Ask Levenson for example

iv. Statements to Physicians – FRE 803(4)

1. Rationale: When you are talking to a physician, going to be more honest about what happened & doctor will be able to tell if person is telling the truth 

2. Requirements:

a. Speaking to a doctor/medical employee (E.g. ambulance driver)

b. Reasonably related to the diagnosis/ problem 

3. Under the common law, cannot simply get a diagnosis to see if you have a case but this is allowed under the federal rules – have the Dr. in the courtroom to cross examine 

4. CA Rule: There is no statement to physicians exception – try to get it in under state of mind 

a. Ex. P says my arm hurts b/c A broke it 

i. Admissible under the federal rules 

ii. Not admissible under the CA 

b. There is one situation where you can get in what caused the injuries 

i. §1253: dealing with child abuse victims under the age 12

5. 2 things that the court looks for:

a. (1) How likely it is that the truth is being told 

b. (2) If someone is faking it, the doctor can tell and if not there is the possibility of cross examination 

v. Past Recollection Recorded – FRE 803(5) 

1. Requirements:

a. Has to be a memo/record (does not have to be formal; could be on scratch paper)

b. Concerning a matter about which a witness once had knowledge and now has insufficient knowledge 

c. Adopted the statement when the matter was fresh in his mind

d. Need the memo/record to reflect the knowledge correctly 

e. Note: can remember that you made the comment just not what the comment was 

2. Ohio v. Scott: There is no specific time limit as to when the memo has to be recorded but has to be as soon as possible after the event 

a. Dissent: Jury is going to take the written statement and give it more weight (don’t want that since it is still hearsay)

b. The court does not give the actual statement to the jury for this purpose 

3. Ex. Bank robbery and someone sees the getaway car and writes down the license plate number; a year later they don’t remember the number but they do remember that they wrote it down – can read that number to the jury from what the person wrote down

4. CA Rule §1237: Requires that the statement be in writing 

vi. Business Records Exception – FRE 803(6) & FRE 803(7)

1. Requirements (CA is basically the same)
a. Memo, report, a record, data in any form that makes a business 
b. Of acts, conditions, events, opinions, diagnoses 
i. Doctor records could also be included but sometimes there is multiple hearsay 

c. Made at or near the time of the event – regularly how you do business

i. Ex. The company keeps a receipt 

d. By, or from, information transmitted by a person with knowledge 

i. It is admissible as long as shown by a custodian or other qualified witness – anyone that knows how the business records are made 

e. Kept in course of regularly conducted business activity 

i. There is a difference b/t the store keeping the record and you going home and recording it in a diary 

f. Regularly make records ( Is it a record that is made regularly 

2. Ex. Accident Records:
a. Lewis v. Baker: it was a business record 
b. Palmer v. Hoffman: not a business record 
c. Difference: 
i. In Palmer, he knew that a suit was possible and therefore had a record made but it was not a regularly kept record – there was a specific motivation 
ii. In Lewis there was a regularly kept record – there was not another motivation to keep it 
3. Petrocelli v. Gallison: 2 ways to keep out the record 
a. (1) Lacks trustworthiness 
b. (2) Maybe it is a business record, but it could be too prejudicial under FRE 403
4. Can combine FRE 803(4) with 803(6):
a. There is a 2-step process 
i. Patient tells the doctor about the injury (4)
ii. Doctor puts that into his notes (6)
5. Have to establish a foundation: what to ask the witness
a. (1) Are these the records of the company 
b. (2) Are they made in the ordinary course of business 
c. (3) Are they kept in the ordinary course of business 
d. (4) Are they made and kept by a person familiar with the transaction 
e. (5) Were they made at or near the time of the transaction 
f. (6) Are you a custodian or someone familiar with how those records are made and kept 
6. FRE 803(7): Absence of entry in records kept in accordance with the provisions of (6) 

a. Can argue that someone made a mistake but this all goes to weight



vii. Public Records and Reports – FRE 803(8)

1. KEY IDEA: Is the record trustworthy 

2. Requirements (More like Situations): (CA is the same)

a. (A) Activities of public office/agency 

i. Ex. Work in a post office and keep a record of how many stamps you sell (like Bus. Recs.) 

b. (B) Matters observed by duty except in criminal cases observed by the police and other law enforcement personnel 

i. Ex. See a building code violation as an inspector 

ii. Ex. What an officer sees as to his job is not allowed since those actions are not necessarily objective 

iii. What is a matter observed by duty: 

1. Has to be something that relates to you duty 

2. Ex. If a county tree trimmer and see a Meth. lab and put into a report, that is not admissible since matter observed is not within the duty of the worker 

iv. Public Employee? 

1. If hire a private agency, not allowed under public record but could be a business record 

c. (C) In civil actions and proceedings against the government, factual findings found in the record of the official investigation 

i. What is a factual finding?

1. Baker v. Elcona Homes Corp: car collided with a big rig; police officer made a report about the accident 

a. This is a factual finding 

b. Argument as to whether it is trustworthiness 

c. 4 Factors to determine trustworthiness:

i. (1) Timeliness of the Investigation 

ii. (2) The special skill or experience of the official 

iii. (3) Whether a hearing was held on the issue and level at which conducted 

iv. (4) Possible motivational problems of the officer 

d. Cop met the factors in this case

2. Can also include expertise opinions 

a. Ex. FAA goes to a plane crash site and concludes that there was a mechanical failure ( this is allowed as long as done in trustworthy manner 

ii. What law enforcement does this apply to?

1. United States v. Oates: Govt wanted to introduce evidence from a custom’s agent showing that the substance was heroin 

a. If inspector was doing this with an eye for the prosecution then not allowed 

b. Since it was part of his general work, then it is okay 

iii. CA Rule §1280: there is no limitation on its face that limits the police reports but there is the question of trustworthiness and the courts have held that the police records are not going to be trustworthy 

viii. Miscellaneous Exceptions:

1. FRE 803(9): Vital Statistics ( records of birth, death, marriages 

2. FRE 803(10): Absence of public record

3. FRE 803(11): Religious organization ( they have records of everything 

4. FRE 803(12): Marriages and baptismal certificates ( the court does not think that you are lying 

5. FRE 803(13): Family Records ( Ex. A headstone to know when someone died 

6. FRE 803(14): Public office property records 

a. Title documents that have historically been around but not different than a public record

7. FRE 803(15): Statements in documents affecting an interest in property 

8. FRE 803(16): Ancient documents 

a. Only has to be older than 20 years 

b. The older it is, the more reliable 

c. Has to be a document 

9. FRE 803(17): Market reports and directories 

10. FRE 803(18): Learned treatise

a. People have had to rely on it 

b. Can read it to show that another expert had another view 

c. Judge will decide the importance 

11. FRE 803(19): Reputation concerning family history 

12. FRE 803(20): Reputation regarding boundaries 

13. FRE 803(21): Reputation as to character 

14. FRE 803(22): Judgments of convictions 

a. Piece of paper that says you were found guilty outside of this courtroom

b. Don’t want to have to have people from the prior case testify 

c. This paper is good enough

d. Remember this for Prior Conviction impeachment 

c. FRE 804 – Hearsay Exceptions: Declarant Unavailable (CA rule is pretty much the same rule – noted where different) 

i. 5 Definitions of Unavailability – FRE 804(a)

1. Claim of Privilege – FRE 804(a)(1)

a. 5th A right against self-incrimination 

b. Attorney/Client Privilege 

2. Refusal to Testify – FRE 804(a)(2)

a. Ex. Witnesses in prison murders; the witness has to testify against the Aryan Nation – afraid of being killed ( that person is unavailable to testify 

3. Lack of Memory as to Subject Matter – FRE 804(a)(3) 

a. The person who takes the stand and cannot remember – they are unavailable since not able to cross examine 

b. Cannot remember the underlying substantive event 

4. Death, Illness, or Infirmity – FRE 804(a)(4)

a. Availability depends on the seriousness of the illness 

b. Includes both mental and physical problems 

5. Unavoidable absence/No process available – FRE 804(a)(5)

a. This occurs when cannot reach the person ( to invoke this, really have to try and look for the person

i. Subpoena the witness and then point out that the person left 

ii. The govt can keep someone in custody if they think that the person is going to leave town 

b. Barber v. Page: Reasonable efforts have to made


i. Want there to be some effort to get some information 

c. Procurement/ wrongdoing ( cannot use this if you made your own witness unavoidably absent 

i. Ex. Witness is unavailable b/c dead but dead b/c you killed him 

ii. Former Testimony – FRE 804(b)(1) 

1. Taking what a person said in an earlier proceeding and using it in the current trial

2. This type of hearsay has many of the trustworthiness factors ( made in a proceeding, under oath, with opportunity to cross (only thing missing is presence)

3. Ex. Trial 5 years ago and W laid out testimony, conviction reversed; b/f retrial, W is dead ( can use the former testimony 

4. Requirements:

a. Witness is unavailable (See above)

b. Testimony was from a prior proceeding

c. Either have the same party that the testimony is against OR if there was a similar motive and opportunity to cross examine 

i. If the party against whom the testimony is now offered, or in a civil action, a predecessor in interest (PII), had an opportunity and similar motive to develop the testimony (either direct or cross) then the former testimony is admissible 

ii. Ex. Not allowed to use prior testimony in a grand jury since there was not an opportunity to cross examine 

5. Ex. There are 2 D’s in an arson case and only arrest one at a time; the witness says that there were 2 people involved in the case against D1; then the witness disappears before the trial against D2

a. Cannot use the prior testimony in the trial against D2 b/c of the Confrontation Clause 

b. BUT: Don’t have this exception in civil cases 

c. Could use a witness that disappears against the govt ( it is the same party and there is the same motivation 

6. How to have changing parties and former testimony in Civil Cases:

a. Can have the former testimony as long as the 2nd party is a PII ( What is a PII (Lloyd v. AEL)

i. Majority Approach: Had similar motive and opportunity to cross

ii. Minority Approach: There has to be technical privity such as landlord/tenant; executor/testator; etc

1. But still have to show that there was a similar motive and opportunity

iii. Ask About CA 

iv. See Handouts for Examples 

iii. Dying Declarations – FRE 804(b)(2) 

1. Requirements:

a. Witness must be unavailable (does not have to die) (Does have to be the declarant)

b. Can only use in a homicide case or a civil action
i. Ex. If there is a murder charge and an attempted murder charge, can only let in the statement for the murder charge so thus might have to have 2 trials  

c. Statement made while declarant believes that death was imminent 

d. Concerning the cause/circumstances of the impending death 

2. Not a requirement:

a. Does not have to die 

b. Does not have to be correct in belief

c. Does not have to have first hand knowledge 

3. Problems:

a. How do we know that the declarant believed he was dying ( the court looks at the surrounding circumstances and makes a decision 

b. What does imminent mean?

i. Shepard Case: Look at the strength of the testimony; if too prejudicial then the farther away the death was, less likely that it will be admitted 

1. She was poisoned and died 1 month later 

4. CA rule §1242: 

a. There is no limitation to homicide cases 

b. Has to have personal knowledge 

c. Most courts have said that the person does not have to die but courts are suspect when dealing with imminent death 


iv. Statements Against Interest – FRE 804(b)(3)

1. Makes the person that says the statement look as if she is guilty

a. Seems like a confession 

b. Difference from a confession: Statement person who is NOT a party in the case (he is unavailable)

2. Requirements: 

a. Statement against declarant’s interest 

i. What kind of interest: Financial, Property, Civil Liability, Peal Culpability, Invalidate own claim 

ii. Ex. What if someone said: I was the one that committed the robbery; that person only has 1 hour to live therefore it is not really against their penal interest 

b. Reasonable person would not say unless it was true 

c. If confessing to another’s crime, need to have corroboration

i. WHY:

1. Ex. Could find a dying friend that can admit to crime but it wont matter since he is dying anyway 

d. Declarant has to be unavailable 

3. Non-requirement: 

a. Don’t have to have personal knowledge 

4. CA Rule §1230: Additions/Changes:

a. Against interest also includes: risk of hatred, ridicule, social disgrace in the community 

b. Corroboration is not required 

5. Criminal statements exculpating a criminal defendant 

a. D wants introduce testimony where he heard 3rd party confess to the crime 

i. Have to look at the above requirements to determine admissibility 

6. Statements by 3rd party inculpating the Criminal D 

a. Concerned about spillover and confrontation 

b. Williamson v. United States: H driving cocaine for W; H admits driving the cocaine but also says that it was for W

i. Court says: only the part that implicates H is admissible; rest is collateral and not allowed in 

ii. Prosecution can use that information for conspiracy but does not help to convict W (tough luck)

c. Lilly v. United States: Brothers committed crimes and there was a confession by M that said that B shot the person

i. Cant take out the part of the statement since whole statement is what implicates M but at same time implicates B – Problem

ii. Confrontation Clause problem 

iii. Court Ruling: Statements against penal interests are new, not deeply rooted and therefore want to test the trustworthiness on a case by case basis 

1. If cant cut out the collateral part of statement, there might be a constitutional issue for allowing the entire statement 

v. Statement of Personal or Family History – FRE 804(b)(4)

1. Ex. How do you know that the person is your brother ( parents told you (everything is hearsay but nobody worries)

2. What Rule goes to:

a. Talk about own history – Ex. I was born on 2-18-80

b. Relative or Intimate Associate – Ex. My sister was born on 4-5-82

3. These are reliable statements 

4. What does concerning a relationship mean

a. Ex. My aunt married my uncle b/c she wanted his money ( some courts would allow this

vi. Forfeiture of Wrongdoing – FRE 804(b)(6)

1. Deals with witness intimidation 

2. Requirements (Federal)

a. Wrongdoing by the D 

b. Intended to keep the witness from testifying 

i. Ex. Tell someone that you are going to break their legs if they testify 

ii. Taking hearsay statements that don’t fit other exceptions and admitting it b/c of context 

c. Have to show by a preponderance of the evidence that it was the D that made the threat 

3. CA Rule §1350 – Requirements (§240 defines unavailable)

a. Has to be serious felony

b. Homicide/kidnapping must be the type of action 

c. Needs to be clear and convincing 

d. Other procedural protections – ask 

e. Has to be memorialized in a written statement signed by law enforcement, signed by the declarant and notarized (stamped)

f. Note: CA is worried about the confrontation clause

i. Want to construct a rule that is very trustworthy to avoid constitutional problems 

d. The Catchall Exception – FRE 807 

i. 2 ways to think about it:

1. Allow in evidence since a near miss to an eception 

2. There is no exception and therefore put it into the catchall (the more principled standard)

ii. Classic Situation: Dallas County v. Commercial Union Assurance 

1. Clock Tower fell down and city sued the insurance company but insurance co did not think it was from the lightening, instead from a fire 

2. Evidence was a newspaper report that said a fire (no exception for ancient documents at this time)

3. Court: Let the evidence in since it is very reliable 

iii. Requirements:

1. A statement not specifically covered by another exception (FRE 803 or 804)

2. Having equivalent circumstantial guarantees of trustworthiness 

a. Offered regarding a material fact (do we really need the evidence)

b. More probative that any other evidence available 

c. Serves the interest of justice 

3. Notice is required – Most important aspect 

iv. No CA Catchall exception – just add another exception 

v. State v. Weaver: where the evidence is material to the case and it is trustworthy and probative, it is worthwhile to bring the evidence in under the catchall 

vi. If it is a near miss of an exception, the court is less likely to let it in 

vii. Many times this is used for child abuse cases 

1. CA uses §1228 ( narrow category for abuse cases 

viii. The catchall is used rarely and only in exceptional situations 

e. Constitution As a Bar Against Hearsay 

i. This only applies in criminal cases 

ii. Hearsay is always implicated in the Constitution – 6th A Confrontation Clause – It involves 3 rights 

1. Right to confront witnesses 

2. Subpoena Witnesses 

3. Right to a lawyer 

iii. Focus on right to confront – could mean 2 things 

1. NO hearsay since there is the right to confront – not the rule 

2. Right to cross examine if the witness testifies 

iv. Does not mean either ( There is an intermediate approach 

1. There is a preference for cross examination 

2. If we have always been using the exception, then it is firmly rooted b/c it was accepted when the 6th A was made 

a. Ex. Dying Declarations, Co-conspirator statements, Business and Public records, admissions, Medical Statements for treatment 

3. Not firmly rooted:

a. Statements against interest, catchall 

4. B/c of the not firmly rooted cases, there has to be a particularized showing of trustworthiness 

v. Child Abuse Cases:

1. Idaho v. Wright: The statements were simply not trustworthy enough (court asks to be in the shoes of the D)

2. How to get in statements of a young child

a. Have a curtain so the child cannot see the accused 

b. Koy Case: Have to look at each individual case b/c still have right to confront

c. Craig Case: Could use videotaping 

vi. Bottom Line: 

1. Right to confront is not absolute 

2. If the exception is deeply rooted, then okay 

3. If new, have to go on a case by case basis to show that there is trustworthiness (Possible Essay Question)

IV. CHARACTER EVIDENCE 

a. Idea: Worried that the jury will give character too much weight and therefore limit the admissibility of this evidence 

b. FRE 404(a): Character evidence is NOT admissible to show the likelihood of conduct (the propensity to do something)

i. Not admissible is civil cases 

c. Exceptions:

i. FRE 404(a)(1): Character of the Accused 

1. Allowed in when:

a. (1) Offered by the accused on a pertinent trait

b. (2) Prosecution to rebut the character offered 

c. (3) If the D has attacked the victim’s character, P can come back and attack the same trait of the D 

2. Allowed in as long as the evidence goes to a pertinent trait

a. Historically Based: Peers who know the D would decide his fate based on attributes

b. What is a pertinent trait: Relevant to the charge 

i. Ex. Fight in the Red Dog Saloon 

1. D & V fighting and D charged with A & B; wants to defend with self-def

2. D can call a witness to say that D is peace loving 

3. Once that introduced, P can show he is violent 

4. Honesty would not be a pertinent trait 

ii. FRE 404(a)(2): Character of the Victim

1. Allowed in when:

a. (1) Defendant offers the statement 

b. (2) P can rebut with other character evidence 

i. Can either be good evidence about the victim or bad against the D 

c. (3) P can introduce positive evidence of the victim in a HOMICIDE case to rebut evidence that the alleged victim was the first aggressor 

i. Self-Defense cases ( P don’t have to wait for the bad evidence of the victim as soon as it is clear that there is an issue as to who was the aggressor 

d. FRE 405: Methods of Proving Character:

i. FRE 405(a): Reputation and Opinion

1. Reputation: Ex. Everybody knows that D is peaceful (Hearsay exception of reputation)

a. Establish foundation for allowing reputation:

i. Is the witness part of the community 

ii. Is the W familiar with the reputation in the community 

2. Opinion: Ex. I think that D is a peaceful person 

a. Have to establish the relationship

b. Ex. Know D off and on ( there is no set period of time but the judge will say that will go to the weight of the testimony 

3. On direct examination only reputation and opinion testimony is allowed 

4. Specific instances are only allowed on cross examination 

a. Efficiency issue + want to know about the person in general and not every event of that person’s life

ii. FRE 405(b): Specific Instances of Conduct

1. If the character is an essential element of the offense then you can use specific instances during the direct examination (cannot put on evidence, can only ask about it)

a. When is character an element

i. In criminal cases almost never

1. Ex. Crime: To carry a gun if you are an inherently dangerous person ( have to show inherently dangerous 

ii. In civil cases, character can be an element 

1. Ex. Defamation cases: Defined as making a comment that diminishes someone’s reputation in the community – have to show reputation

e. FRE 404(b): Other Crimes, Wrongs, or Acts – Prior Acts of Wrongdoing

i. General rule is that these acts are inadmissible but they are admissible to achieve other purposes 

ii. Reasonable notice and timing is required 

iii. When you can get prior acts in – To show:

1. Motive

2. Intent

3. Opportunity 

4. Preparation

5. Plan

6. Knowledge

7. Identity

8. Absence of mistake or accident

9. Res Gestae – Inextricably intertwined meaning that past incidents are part and parcel of the current case 

iv. Judge as to still evaluate the probative v. prejudicial under 403 

v. The person does not have to be convicted of the prior acts 

1. Much lower burden of proof 

2. Can even bring up if the person was acquitted of previous crime 

vi. Ex. D is charged with robbery and the D is dressed in a monkey suit based on the videotape; there is evidence that D has robbed before b/c wearing a monkey suit

1. Cant say that b/c he did it before, he did it again (propensity)

2. But can use it to show identity 

3. Would not work however for something like a President mask unless very detailed 

vii. Bottom Line: Prior acts are not allowed to show that b/c the D did something before, he did it again (404a); however, if you can show another purpose for why the other stuff should come in, then it will be allowed in (low threshold but must give notice)(404b)

f. Sex Offenses: The Rape Shield Laws:

i. Don’t allow evidence of the victim’s sexual past 

1. Historically: evidence would trash the victims and jury was biased by the implication the woman must have asked for it 

2. Gets women to come forward and admit that they were raped 

3. Don’t want character to decide the case 

ii. FRE 412(a): In a civil or criminal proceeding of sex conduct cases, victim’s character evidence of sexual behavior and conduct is not admissible 

1. Exs: Cant get in that she sleeps around; cant get in that she uses contraceptives; that she has STD’s; that she has illegitimate children 

iii. Exceptions: FRE 412(b)

1.  Criminal Cases: FRE 412(b)(1)

a. (A) Another person is the source of the semen/injuries 

i. Ex. It was not me that had sex with her, it was someone else 

b. (B) If consent, she has slept with that person before 

i. The fact that you are sleeping with someone else does not show consent (only bring up relationship b/t the D and V)

c. (C) If the exclusion would violate the constitutional rights of the D 

i. Olden v. KY:

1. Alleged victim was having an affair and wanted to lie since she did not want the affair to get out 

2. Ordinarily other relationship would not be admissible but the court says that testimony being used to show the person made up the story to cover up another relationship, then the only possible defense is that she had the other relationship 

ii. Before let in, there has to be:

1. Advance notice

2. Judge makes decision in private chambers 

a. Asks: Is it in the interests of justice 

2. In a Civil Case: FRE 412(b)(2)

a. Admissible if admissible under the other rules and if:

i. Probative substantially outweighs the danger of harm to any victim and of unfair prejudice to any party 

ii. Burden is on the proponent to get the evidence in, as opposed to other side to keep it out 

3. CA is just like the federal rule, but it is not as clear 


iv. Procedural Protections: FRE 412(c)

1. File a written motion at least 14 days before trial specifically describing purpose 

2. Serve motion on all parties 

3. Conduct a hearing on the matter under seal

v.  What about the D’s Sexual past 

1. Basic Idea: Can use propensity in a sex crime case 

2. FRE 413: Sexual Assault

a. Cannot bring in that he has a sexual history but assault history 

b. Meaning:

i. Prior non-consensual conduct 

ii. Sexual pleasure from pain

iii. Show that he is a predator 

c. Reason: When it comes to sex crimes, there are studies that too many people who do it, do it repeatedly (goes against the propensity’s normal public policy)

3. FRE 414: Child Molestation 

a. Same idea as 413

4. FRE 415: Civil Cases involving Child molestation 

5. CA is the same 

6. None of these rules require that the D be convicted of the crime 

7. FRE 403 still applies where if too prejudicial then not admissible  

V. Habit 

a. FRE 406: Evidence of habit is admissible (no corroboration is required)

b. In other words: bring in evidence that the actions are something that you always do 

c. Different than character since it is more concrete – it is routine 

i. More trustworthy since habits are hard to break 

ii. It is an unconscious routine

iii. Not making assumptions about the person 

d. Form of habit Evidence 

i. Comes in through specific acts 

ii. Ex. He always parks in the same spot 

e. Ex. Problem 5M: Death on a Highway –

i. 2 cars got into accident and want to bring in testimony that one of the drivers is a careful driver 

1. This is character evidence 

ii. It would be habit if it said he “always is a careful driver”

f. Still areas where the courts are unwilling to call in habit 

i. Ex. Going to Church every Sunday ( this is not a habit b/c it is too volitional 

ii. Want it to be reliable b/c it is unconscious routine 

g. Organizational Habits: 

i. It is a general idea of how certain things are done on a daily basis

ii. Ex. Issue of deportation warrant being served; Call INS agent that says always serve the process a certain way but this agent did not do it in this case 

1. This is admissible b/c the other side has a chance to cross examine as to the issue 

VI. Remedial Measures:

a. FRE 407: Evidence is inadmissible that shows that a problem was fixed 

b. Ex. Accident in the boiler room and there was a change so that it wont happen again

i. This is relevant to show that there was something wrong that caused the accident and now it is fixed 

ii. However: want to encourage people to fix things ( if there was an accident and people knew that the evidence of fixing the problem would be admissible, then they would not fix the problem

c. There are exceptions:

i. (1) Impeachment: Remedial Measures can be used to impeach someone that is lying on the stand

1. Ex. W testifies that the place was safe; can impeach by saying “oh really, didn’t you fix it after the fact 

ii. (2) Feasibility: Can be admitted to demonstrate that a potential and realistic alternative was possible to make it safer 

1. Tuer v. McDonald 

a. Facts: After patient dies, hospital changes procedure – give medication right up until surgery

b. Issue: Should the jury hear about the fact that the hospital changed its procedure demonstrating the feasibility of giving the medicine up to time of surgery

c. Court says it is a judgment call 

d. Bottom Line: Need to have something very specific to get in testimony under this exception 

i. Ex. Could not have physically or economically done anything else 

d. Products Liability Cases 

i. In ’97, Fed rule changed so FRE 407 applies to PL cases as well

ii. Means: Now cant say that they changed the product and therefore it was defective 

iii. In CA: Ault Case ( it is clearer that there was a problem since they would not go through the mass change since it costs too much unless there really was a problem 

1. Therefore, subsequent remedial changes are admissible in CA if it comes from a defective design 

2. Where do you want case tried:

a. If the D, want it in Fed court 

b. Erie Doctrine Application:

i. If procedural, use federal

ii. If substantive, use state

iii. Most courts see this as a procedural issue and therefore fed, so D wants to be in Fed 

e. Ex. Have a 1984 car and the design is changed in ’85 and in ’88 there is an accident with ’84 car ( can you admit that they changed the design of the breaks 

i. If the change was made after the event, then not admissible 

ii. But since before, then it is admissible ( should have recalled the cars since they knew there was a problem 

VII. Settlement Negotiations

a. FRE 408: Compromise and Offers to Compromise 

i. General Rule: Evidence of offering to settle is NOT ADMISSIBLE 

1. Want to encourage these discussions 

ii. Exceptions:

1. Can’t shield parts of the case 

a. Ex. Give the audit books at settlement 

b. If it can be found through outside discovery, then it is allowed 

2. Bias of the Witness 

a. Cannot buy the person off 

b. Can ask on stand: “Isn’t true that you have a bias since the D paid you off”

iii. Have to make sure that discussions are part of a settlement 

1. Ex. Problem 5P: Salesman assures the customer that we will take care of the damages 

a. This is not during settlement negotiations ( there is not a specific offer on the table

b. It is more like a huge admission 

b. FRE 409: Payment of Medical and Similar Expenses:

i. Evidence of paying/ offering to pay medical expenses/ other bills is NOT ADMISSIBLE to prove injury liability 

c. FRE 410: Inadmissibility of Pleas, Plea Discussions and Related Statements 

i. In Criminal cases cannot use these discussions 

ii. Includes statements by the D and the P even though in the face of the rule, it is only D’s statements 

iii. Exceptions:

1. Rule of Completeness: 

a. Ex. D gets on the stand and says that he told the P that he was at the bank ( need to fill in the rest

i. Cannot mislead 

2. If someone lies under oath

a. Ex. A guilty plea is made under oath and if that is false, can be charged for lying 

b. Pleading not guilty does not mean that he did not do it ( only means that the prosecution has to prove its case 

iv. Make sure the dealings are not with law enforcement 

1. These discussions are admissible unless the agent is authorized to make plea negotiations 

d. FRE 411: Liability Insurance 

i. Cannot introduce the fact that you have insurance for the kind of harm that is alleged 

ii. Want to encourage people to get insurance 

iii. Ex. There is a dog bite by your dog and you have insurance for this harm 

1. If the issue is who owns the dog, then it is admissible 

e. CA is exactly the same for everything except the PL cases 

VIII. Competency of the Witness 

a. Under Common Law – very strict standards as to who was not allowed to testify – List of those not allowed:

i. Someone with a mental incapacity 

ii. Someone that did not believe in God 

1. FRE 610: Now religious beliefs are not admissible ( want to keep religion out of the issue (there is some leftover – oath)

iii. Someone that was convicted of crime could not testify

1. Now they can

iv. Children ( below a certain age, per se not allowed to testify 

1. Now they can

v. Parties ( nobody believed them in the first place so why should they testify (this idea is still around in some countries)

vi. Spouses or parties ( going to be biased 

vii. Accomplices ( was per se prohibition but law was changed in Washington v. TX

viii. Other interested persons ( if you had some interest, not allowed 

b. FRE 601: The only requirement for testifying is competency 

i. US v. Lightly 

1. Facts: Stabbing in jail cell; 2 versions of story and one is criminally insane 

2. Issue: Can the person that is insane testify on behalf of D 

a. Dr. testified that W had sufficient memory, understood the oath and could communicate what he saw 

b. Judges make the determination – still have to balance with 403 

3. Court holds that person is competent 

ii. Ex. Drug Abusers and alcoholics ( allowed to testify but that goes to credibility 

iii. CA §700: Everyone is assumed to be competent 

iv. CA §701: W must have the ability to express himself; understand duty to tell the truth 

c. FRE 602: Witness must have personal knowledge 

i. Have to know what talking about 

ii. Cannot testify to something that they believed happened 

d. FRE 603: Oath or Affirmation 

i. Every witness shall be required to declare that he will testify truthfully 

ii. Understand that there are repercussions if don’t testify truthfully 

1. The penalty of perjury 

iii. An affirmation is a promise to tell the truth without swearing to God 

iv. You can either swear to tell the truth or take an affirmation – promise 

v. If not willing to do anything, then are incompetent and cannot testify 

e. Testimony from Children:

i. We worry that they understand the oath and that they can be understood

ii. Ricketts v. DE 

1. Can have a child testify as long as they can understand the difference b/t right and wrong 

a. Get off the bench and see what the kid knows 

b. Ex. Do you know what a lie is? What happens when you tell a lie?

2. There is no per se rule that kids cannot testify but there is a voir dire process

a. In CA: §710 ( children under 10 don’t have to take an oath just have to promise to tell the truth 

3. How children tend to testify:

a. The use display objects 

b. Anatomically correct dolls ( tell the story by using the doll 

4. What happens on cross examination:

a. Not the best idea to rip a child apart 

b. Best thing: Show that the child does not understand the oath such as other aspects of lies 

c. If child is unable to answer on cross, then have to strike the entire record 

iii. CA §1228: Special Rule: if the D has confessed then allow the out of court statement but usually want kid to testify



f. Previously Hypnotized Witness:

i.  Concern: Is it really personal knowledge or is it suggested 

ii. Rock v. AK

1. Facts: Woman killed husband and after hypnosis she recalled some things about the incident including that the gun went off accidentally 

2. Judge did not allow the evidece 

3. Court: Reversed, there cannot be a blanket rule that prevents all testimony 

a. Concerned about the suggestive power but cannot have a per se rule 

4. Measures have to be taken:

a. Performed by a trained person with no interest in the case

b. Allow for cross examination to that the jury knows about the hypnosis 

c. Have a jury instruction

iii. CA §795: Make sure that the testimony is reliable 

1. Only a concern in a criminal case 

2. Admissible as long as have the following:

a. Know what going to say from before the hypnosis so can compare

b. Must be preserved

c. Done by a medical professional

d. Hypnosis cannot affect the W 

g. Lawyers cannot be witnesses 

i. Credibility issue 

ii. Logistical problem: cant question yourself 

iii. There is also a potential conflict of interest 

h. FRE 605: Judge presiding at the trial may not testify as a W in that trial 

i. Judge can ask questions to the W to help clarify answers 

i. FRE 604: An interpreter is subject to the provisions of these rules relating to qualification as an expert witness and the administration of an oath or affirmation to make a true translation 

j. FRE 606: Competency of Jurors as Witnesses 

i. FRE 606(a): A juror cannot testify during the trial 

ii. FRE 606(b): Validity of a verdict – jury misconduct 

1. Information that is external from the jury process can be used as evidence of misconduct 

a. Ex. A bribe, a newspaper, going to the scene of the crime 

2. Information that is internal is not admissible:

a. Ex. Misunderstanding of a jury instruction, if a juror feels sorry 

3. Tanner v. United States:

a. Facts: Jurors were drinking and smoking pot 

b. Court holds no showing that the drugs were external factors 

i. It was part of the process 

ii. Judge did not notice the bad actions 

iii. CA has a different approach: §1150

1. Same in that outside information can be brought to show improper action 

2. Can also show internal action only as long as it is an overt act and not something that affected the thought process of the juror 

3. Ex. Problem 6D: The Jury View

a. Can get an affidavit on someone going to see the scene of the crime 

4. Ex. Problem 6E: The Bomber 

a. Juror was an expert in the filed and shared that information from outside experience 

b. Considered an internal aspect since affects the deliberative process 

c. In CA, easier to argue that the testimony should be allowed 

IX. Rules of Examination 

a. FRE 611: Mode and Order of Interrogation and Presentation 

i. FRE 611(a): Judge controls the interrogation

1. Exercise reasonable control over the court including the interrogation of a witness 

ii. FRE 611(b): Scope of the Cross 

1. Scope of the cross is limited to the subject matter of the direct examination unless the judge says otherwise 

iii. FRE 611(c): Leading Questions:

1. Definition: A question that suggests the answer that is desired 

2. Cannot use leading questions during direct examination 

a. Sounds like coaching the witness 

b. Want the W to tell the story 

c. Exceptions:

i. When the witness is hostile meaning that he is adverse to your side 

ii. During Preliminary matters such as: Where do you live 

iii. Difficult witnesses such as children

iv. If the witness cannot remember 

3. Leading questions are allowed on cross examination 

b. FRE 612: Writing used to Refresh Memory 

i. Very similar to Past Recollection Recorded 

ii. What is read becomes part of the evidence, not the actual document 

1. The evidence is the testimony not what is sparking the memory 

iii. Does not have to be something that is written

1. Ex. Can bring in a monkey to remind someone about a trip to the zoo 

iv. Baker v. State:

1. Facts: Wife convicted of murder and robbery; wants to elicit from the officer that the D did not commit the murder – it was written down by another officer 

2. It was being used to refresh memory and that is okay 

3. The adverse party has a right to see the document and if they want, they can introduce it into evidence to show that the witness did not remember at all and that the document told W what to say 

a. Not hearsay b/c non hearsay purpose to impeach 

v. Julian v. Raytheon:

1. Discoverable documents to help prep the W and the other side wanted the documents 

2. These documents are not part of the work-product privilege 

3. Lesson: Don’t show the W anything that you don’t want the other side to see 

vi. Best form of Prep: Tell the W to tell the truth 

vii. CA Rule §771 – Production of Writing used to refresh memory 

1. The document must be disclosed to the other side 

c. FRE 615: Exclusion of Witnesses:

i. It is the responsibility of the other side to ask for the witness to be excluded 

1. If you ask then you shall receive the wish from the judge unless there are some people that have a right to be there 

2. Exceptions:

a. A defendant can sit in even if going to testify b/c part of the proceedings 

b. Unnatural entity – the govt – if there is an investigator that helps pass documents, and is going to testify, still allowed to sit in

c. Experts are allowed to sit in

d. Authorized by statute 

X. Impeachment 

a. Non –Specific Impeachment: The person talking cannot be believed but not to something specific that was said 

i. Bias; Motive to Lie: 
1. Ways to prove it:

a. Cross Examination 

b. Extrinsic Evidence ( have someone else testify as to the bias 

2. United States v. Abel:

a. Facts: E going to testify to show that M was part of Aryan Brotherhood with D and therefore had a bias to help D 

b. Issue: Can M be asked about organization to show bias

c. Judge said can only use phrase “secret society”

d. FRE says nothing about showing a bias but since there is no rule against it and it was a part of the common law, it survived the rules and therefore is allowed 

e. Cant use the Aryan Brotherhood b/c it is a bad organization, can only say that since both were members, they are friends and therefore have a bias 

3. CA Rule §780: Lists all things that go into credibility and bias and motive are included in this list (f)

4. Prosecutors have to disclose relationships b/c D can use impeachment against the govt but the D does not have to disclose 

5. If you know that the person you are calling has a bias should bring this up on direct so that it softens the blow 

6. Bottom Line: Can use relationships to show bias/motive  

a. Can be stopped if the judge believes that it is too prejudicial or if the lawyer is harassing the witness 

ii. Bad Perception/ Memory:

1. Ex. Really could not see the event, maybe distracted, maybe person was on drugs ( shows that the witness was not credible 

2. Also survived the rules b/c it is relevant 

3. Ways to show it:

a. Cross Examination

b. Extrinsic Evidence 

iii. Type of Person that Lies 

1. FRE 608(a): Character Evidence that the person lies through Opinion or Reputation 

a. Refer to truthfulness or untruthfulness 

b. Admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation 

c. In other words:

i. Cannot bolster your own W’s truthfulness unless the other side has brought Ws to say that the W was untruthful 

2. FRE 608(b): Prior Deceitful Acts

a. Idea: You lied before, you must be lying now 
i. Only allowed on cross examination

ii. However: The W is not on trial, want enough to know what they say is either true or false and that is all 

b. When can you bring out a specific act: 

i. Ex. Have a W on the stand, can ask them about other deceitful acts, if they deny it, cannot call someone else to show that it was false 

ii. Ex. IRS agent on stand: “Isn’t true that you accepted bribes. If they deny that, you are stuck with the answer 

c. Has to be a deceitful act:

i. Ex. Forgery, false statements, specific lies, perjury

ii. Don’t have to be convictions (under another rule)

d. Stuck with the answer that the W gives ( cannot present extrinsic evidence to show that he was lying 

e. When D is on the stand:

i. Worried about presenting information that may be to impeach but instead the jury takes it to convict person 

ii. Don’t want the jury to use the prior act to convict 

iii. If D takes the stand, he is exposing himself to other things that have happened 

iv. Twist: Can mention other acts that go to a FRE 404(b) purpose 

1. Ex. To show intent, knowledge, etc

3. FRE 609: Criminal Convictions 

a. CA Rule §788: Can impeach when the person is convicted of a felony 

b. Federal Rule is more complex:

c. General Rule: There are set of rules if the W is the accused and other rules if he is not 

i. Prejudice Problem: Worried that the jury will say that since he committed a crime before, he did it again 

d. When Witness is OTHER than accused:

i. Crime of dishonesty or false statement – always admissible – FRE 609(a)(2)

ii. Other felonies – Admissible unless party opposing impeachment shows under FRE 403 that unfair prejudice substantially outweighs probative value – FRE 609(a)(1)

iii. Other misdemeanors are not admissible 

e. When the Witness IS the accused 

i. Crimes of dishonesty or false statements – always admissible – FRE 609(a)(2)

ii. Other felonies – Admissible only if the prosecution shows probative value outweighs danger of unfair prejudice – FRE 609(a)(1)

iii. Other misdemeanors are not admissible

f. Other limitations:

i.  FRE 609(b): Time Limit 

1. Prior convictions not admissible if 10 years before the present crime or of release of W from confinement (not everyone goes to prison)

2. Unless: the court determines probative substantially outweighs prejudice AND notice given to other side 

ii. FRE 609(c): Pardon, annulment, certificate of rehab

1. If there has been a pardon, then the evidence of the convictions is not admissible 

iii. FRE 609(d): Juvenile Adjudications 

1. Generally not admissible but there are exceptions 

iv. FRE 609(e): Pendency of Appeal

1. The conviction is still admissible 

g. Factors to determine Probative v. Prejudical:

i. Nature of previous crime (what were the crimes that were used for impeachment) 

1. Dishonest ( don’t have to go through analysis 

2. Serious disregard for crime 

3. How similar to current offense 

a. Prosecutors want to show that the crimes are very serious and unrelated – want to get the wrong impression of the witness 

b. Defense wants to show that the crimes are inflammatory and similar 

ii. Timing of Crime: if the crime occurred longer ago then less prejudicial but then could argue that he is rehabilitated 

iii. Importance of W’s testimony and how much is in dispute

1. D might really need the witness b/c key aspect but then P says more of a reason to impeach

iv. Procedural history of the case 

v. Length of record 

1. List of crimes that the person has committed in the past 

h. Methods of Introducing 609 Evidence 

i. Cross Examine the W 

ii. Extrinsic Evidence 

1. Hearsay Exception for Judgment of Conviction [FRE 803(22)]

i.  The prosecution has responsibility of giving to the defense the evidence that could hurt their own witnesses but this is a one way street 

i. don’t want an innocent person to go to jail 

b. Specific Impeachment: Something in the W’s testimony is wrong 

i. Prior Inconsistent Statements 

1. Common Sense: W says one thing on the stand and something else before 

2. Common Law Rule: A witness does need a chance to explain before you used a prior inconsistent statement against him

3. FRE 613(a): Don’t have to disclose the prior statement to the witness at that time but shall upon request show to opposing counsel 

4. FRE 613(b): The evidence is not admissible unless you give the W an opportunity to explain the statement 

5. Sandbagging:

a. Ex. Problem 8F: P claims that D hit him; W testifies for P that it was the D that hit P; there is no cross of W; call another W who testifies that W1 said something inconsistent 

b. It is allowed as long as W1 is still around to testify 

ii. Contradiction: Confront W on why story does not make sense

1. This is concerning details of the case 

2. No FRE on point 

3. You cannot bring in contradictory evidence on issues that are collateral to the case 

a. Ask: Do we care

b. Ex. Murder of the victim and W says that the victim was wearing a blue sweater 

i. Evidence to show that the person was wearing a green sweater in collateral to the case and has no relevance 

c. Dual Relevancy: Evidence offered to contradict a witness, for such proof must not only tend to prove that he lied or erred, but also to prove some other point that could make a difference in the case 

4. Basically, all this does is refute the testimony 

c. Repairing Credibility 

i. Explain answer on redirect 

1. Ex. W is on the stand and says I saw D bite of V’s tongue; he is impeached by admitting that his head was turned and did not see the bite; Redirect: I saw him spit it out 

ii. Preemptive Strike 

iii. Evidence of Truthful character 

iv. Prior consistent statements ( said same thing before there was the motive to lie 

v. Corroborating Evidence 

XI. Opinion and Expert Testimony 

a. FRE 701: Lay Opinion 

i. Historically: Before the rules, only W’s who could opinions were experts, but this is not realistic 

1. Ex. A looks sick ( this is an opinion and people have enough information to make that opinion 

ii. Requirements: 

1. Rationally based on perception 

2. Helpful to the jury 

3. Not based on scientific fact (not expert testimony under FRE 702)

iii. Ex. Problem 9B – The Watchful Neighbor 

1. Neighbor sees the accident and testifies 

2. ID’s the driver even though not 100% - it is rationally related 

3. Rational to make estimate on speed of car since he saw it go by

4. About smoking pot –

a. Has to have a foundation that he knows what it smells like 

5. Concerned about being sued ( this is very speculative 

iv. Key: As long as there is a rational basis for the belief 

v. Limitation on 701:

1. Don’t want just speculation 

a. Not helpful to the jury

2. Ex. I can only guess that she was in a hurry 

vi. Bottom Line: Common people can testify about things that they commonly know about; that is rationally based upon a perception and it is helpful 

b. FRE 702: Expert Testimony

i. Who is an expert:

1. Someone with specialized knowledge, skill, experience, training or education

2. Don’t have to be a PhD 

3. Established during voir dire 

ii. Requirements:

1. Person must be an expert 

2. Evidence will assist the trier of fact 

iii. Will it assist jury:

1. OK to help jurors 

2. Can add to knowledge of jury 

3. Judge has discretion to decide this 

a. In re Japanese Electric Products: FRE 702 does not limit expert testimony to matters beyond the jury’s sphere of knowledge 

iv. What can experts use as basis for testimony:

1. Firsthand knowledge of the facts 

2. Facts testified to at trial ( experts sit through the testimony at trial to base information 

3. Facts outside the trial – data, conferences, research, etc 

4. Hypothetical situations  

v. Cautions: 

1. FRE 703: Bases of Opinion Testimony by Experts 

a. If basis of expert’s opinion is inadmissible evidence, cannot ask him what is the basis of your opinion UNLESS more probative 

i. Probative – helps the jury to understand 

b. Experts may rely upon inadmissible evidence to form opinions 

c. Inadmissible evidence is not disclosed to the jury unless it is more probative than prejudicial 

2. FRE 705: Disclosure of Facts or Data 

a. Opponent can bring up the otherwise inadmissible evidence 

b. Can still ask for the opinion but cannot use expert to get in inadmissible evidence 

vi. FRE 704: Opinion on Ultimate Issues

1. Common Law: Expert could not invade the province of the jury 

a. Ex. It is my opinion that D’s action caused the harm

2. Rule: Expert and lay witnesses can offer opinions as to ultimate issues 

a. Jury can do with it what they want 

3. Exception: 704(b)

a. Cannot testify to the mental state or condition of a D in a criminal case (only applies in Fed, not in CA)

b. Ex. I believe that D had an intent to rob the bank 

i. There is nothing left for the jury to decide 

c. Ex. What about intent to distribute v. intent for personal use 

i. Expert cannot say what the intention was, he can simply point out that the amount is usually intended for distribution

vii. How sure does the expert have to be:

1. To a reasonable certainty 

2. What cross examination is for 

viii. Battered Women’s Syndrome (CA §1107)

1. Can have an expert testify on the nature of the syndrome 

2. Can also testify as to whether D suffered from it 

3. P cannot use it to prove that D is guilty 

ix. Presentation of Expert Testimony:

1. Qualify the witness (voir dire)

a. Depending on the strength of the expert, might want the voir dire in front of the jury 

2. Bring out the opinion 

a. FRE 705: can ask opinion before discussing the underlying facts 

3. Ask for the basis of the opinion 

x. Court appointed Experts

1. They are not used very much b/c judges want to make sure that they seem neutral in the case

2. However some courts want a non-biased opinion

3. Most likely to find them:

a. Competency issues 

b. Children 

c. Technology ( need to have an expert b/c new info

4. Court has to disclose to both sides and each has chance to cross – jury never knows that it is court appointed 

xi. Translators are not experts 

c. Cutting Edge Areas – Standards for Expert Opinions 

i. How reliable does this area of expertise have to be 

ii. 2 Approaches 

1. Frye Standard (CA)

a. Frye v. United States (1923)

i. Lie detector test 

b. Rule: If the test is “generally accepted in the community”, then the evidence will be admitted 

c. Problem: excludes new science that could still be valid 

i. Becomes bigger problem when science begins to take off at alarming rate 

2. Daubert/ FRE 702 Standard (Fed)

a. Daubert v. Merrell Dow

i. Issue: Did Benedictine cause birth defects 

ii. There were various generally accepted evidence saying that it did not but there was P’s evidence that was relying on new science and therefore not generally accepted 

iii. Court: FRE trump Frye 

1. The rules favor the admissibility of relevant evidence 

2. There are still standards 

3. Frye Rejected:

a. New information coming out that should be admitted 

b. Too rigid

c. Confident that judges have the competency to review the information 

b. Factors:

i. Can the theory be tested 

ii. Subject to peer review/ publication 

iii. Known or potential rate of error 

iv. General acceptance can have a bearing 

c. New FRE 702 Factors: 

i. Based upon sufficient facts or data

ii. Products of reliable principles and methods

iii. Principles applied reliably 

iii. Joiner Case: Judge has wide discretion in deciding the admissibility 

iv. Kumho Case: Can be for any type of expert 

1. The Factors can be flexible 

XII. Burdens of Proof

a. Burdens of Pleading:

i. Criminal: There is an indictment 

ii. Civil: P files a complaint against D

b. Burden of Proof:

i. Burden of Production

1. Have to show a prima facie case 

ii. Burden of Persuasion 

1. Criminal: Beyond a Reasonable Doubt 

a. Not a definitive number but it is the highest level in system 

2. Civil: Beyond a Preponderance of the Evidence 

a. 51% or higher 

3. Clear and Convincing:

a. Used for affirmative defenses 

b. Civil Cases that are more serious such as fraud, sexual harassment 

c. It is less than a reasonable doubt

c. TX Dept of Community Affairs v. Burdine 

i. P proved her case of sex discrimination and the D put on affirmative defenses by showing other legitimate reasons 

ii. P has the burden of persuasion 

iii. However there are some situations where D has the burden 

1. Affirmative defenses but in most jurisdictions, the P still has the burden to show that the defense did not occur 

d. Presumptions:

i. Affect how strong proof is 

ii. Rebuttable: 

1. It is a starting place 

2. Ex. If someone has been gone for 7 years, they are dead 

iii. Irrebuttable:

1. It is set in stone 

2. Cannot have these in a criminal case against the D 

a. Sandstrom v. MT

i. Kid confesses to physical action but issue was whether he knew it 

ii. Law said that there was presumption of knowing when commit the physical act 

iii. Struck down presumption 

iv. Cant have presumption for element of crime 

1. Constitutional Right of due process 

3. Ex. Congress can create an irrebuttable presumption 

a. If you have blacklung, then you are disabled 

4. Why have them:

a. Efficient 

b. Need to reach a verdict 

c. Social policy 

e. Inferences:

i. Logical step that the jury makes from the evidence 

ii. Ex. It is wet on the ground, can infer that it was raining 

iii. Difference from a presumption:

1. Weight of the law is not behind it 

2. May infer, don’t have to infer 

XIII. Judicial Notice 

a. Adjudicative Facts: facts that the jury decides 

i. Ex. Whether it was dark outside when the crime was committed 

ii. Judicial notice involves the judge deciding for the jury 

b. Evaluative Facts: matter of common knowledge 

i. Cannot tell the jury how to interpret the facts 

ii. Court is not allowed to take judicial notice

c. Legislative Facts: sociological studies 

i. Court is not allowed to take judicial notice

d. FRE 201: Requirements for Judicial Notice 

i. (a) Must be an adjudicative fact 

ii. (b) Fact is not subject to a reasonable dispute that is generally known in the territory OR capable of accurate and ready determination through sources whose accuracy cannot reasonably be questioned 

iii. (c) It is discretionary on the part of the judge (does not have to notice it)

iv. (d) A party is entitled to be heard as to the propriety of taking notice 

v. (e) Can be taken at any time 

vi. (f) In a civil action, the court shall instruct the jury to accept as conclusive any fact judicially noticed; in a criminal case, the court shall instruct the jury that it may but not required to, accept as conclusive any fact judicially noticed 

e. Impact – The issue is not in dispute 

f. Reason – Strictly of the efficiency of the court 

g. Examples:

i. Problem 11A – Dry Pavement 

1. Want judicial notice that it did not rain and that the pavement was dry 

2. It did not rain ( have to look at weather records and find out – not subject to reasonable dispute 

3. Pavement dry ( in dispute – something else could make the pavement wet

ii. Problem 11B – The Subpoena

1. Want notice that person was served and that he was held in contempt here and somewhere else 

2. Served: could be a dispute since could have been forged (if whether document was returned, then can notice b/c not subject to dispute since have the document)

3. Notice of Contempt: Notice is okay 

4. Notice of Contempt Elsewhere: not in this jurisdiction but could be through accurate information

iii. Problem 11C ( Cannot take notice of what people know 

iv. Problem 11D – The Football Fan

1. TV Guide is hearsay 

2. Cannot give notice since not a reliable source 

3. Can take notice that it was the Super Bowl

a. An ordinary game cannot take notice of but big events can take notice of 

v. Problem 11E – Arab Oil Embargo 

1. Can take notice of big historical events 

h. Govt of Virgin Islands v. Gereau 

i. Cannot take notice of something that the judge has personal knowledge of 

ii. Has to be something that is generally not in dispute 

i. Can appellate courts take judicial notice:

i. United States v. Jones:

1. Could take notice at the trial level that the phone company was a common carrier

2. Since the jury never heard that, then the appeals court cannot take notice of it 

ii. In civil cases, can have judicial notice at the appellate level b/c can have irrebuttable presumptions 

j. If Judicial Notice, is it the end of the story:

i. If civil case, it is conclusive 

ii. If criminal case, other side can still present contrary evidence 

XIV. Privileges

a. Taking evidence that is very relevant and helpful and not allowing the evidence to be admissible into the court 

b. Designed to promote the free flow of ideas 

c. FRE 501- Would have been the rule but never passed since got to complicated b/c of Watergate 

d. CA Rules §950-962 – These are enacted statutes 

e. Jurisdiction: In a diversity case, the state rule applies 

f. Attorney – Client Privilege 

i. Privilege: Confidential communication b/t the attorney and client regarding professional legal services cannot be used as evidence (focus on this for this class)

ii. Duty: Much broader – this is the ethical standard that applies to outside the courtroom as well 

iii. Requirements: [FRE 502(b) helps but not actual rule]

1. Client – the privilege belongs to the client 

a. Who is a client:

i. Anyone that is seeking legal advice 

ii. No formal exchange of $ has to occur 

2. Who is a Lawyer: 

a. Person authorized 

b. Anyone who the client reasonably believes is authorized 

3. Professional Services 

a. The privilege applies only to confidential communications made for the purposes of rendering professional legal services to the client 

b. Does not apply to administrative services 

c. Problem 12B – The Bail Jumper 

i. Govt subpoenas lawyer and asks whether he advised his client as to the time of the trial 

1. This is not within the scope of the relationship

2. L is a conduit for the court by delivering a message

d. Key: Communication is covered is there is a little bit of law in the discussion

4. Communication 

a. Letters, emails, phone calls, etc are covered through the privilege 

b. Also, any reasonably necessary means 

c. Also statements from the lawyer to the client are covered – it relates to the conversation 

d. Documents are privileged as longs indicated as such 

e. What is not confidential:

i. Problem 12C: Tipsy Client 

1. The fact that you saw the client was drunk – this is not a communication so can be asked about 

ii. Documents that are pre-created are not covered 

iii. People v. Meredith

1. Physical evidence is not privileged 

2. Authorities could always go and find the wallet 

3. Want free exchange but don’t want evidence to be excluded 

5. Confidential

a. If it is not intended to be disclosed to a 3rd person 

i. Still confidential if the 3rd party is a non-lawyer employee of the lawyer 

b. If the client is talking in a room full of people, it is not privileged 

i. Ex. Talking in the corner of an elevator is not privileged 

c. Has to have the intent to keep it privileged 

iv. United States v. Kovel: Privilege covers communications to nonlawyer employees with a menial responsibility 

1. What is vital to the privilege is that the communication be made in confidence for the purpose of obtaining legal advice from the L 

v. What if Outside consultant:

1. If translator, covered 

2. If serving to help L understand, it is OK

3. Otherwise it is not covered 

vi. Work Product:

1. Generally protects the work product 

a. How prepare material

b. Initial drafts of pleadings

c. What going to ask 

d. Strategy 

vii. Joint Clients:

1. Problem 12E – Failed Venture 

a. (1) Outsider tries to get info which lawyer discussed with both clients beforehand ( stays confidential b/c no 3rd party has heard stuff 

b. (2) When business goes bad and C1 sues C2 – the privilege disappears 

viii. Ease Dropping and Leaks 

1. There is no loss of the privilege as you long as you are aware of the possibility and you make reasonable efforts to keep the communication confidential 

2. Suburban Sew’n Sweep v. Swiss

a. Documents in the trash 

b. Info is not privileged 

c. Factors to consider 

i. Intent of party to maintain confidentiality of the docs as manifested in the precautions they took

ii. Effect on uninhibited consultation b/t A and C of not allowing the privilege 

iii. The ability of the parties to protect against disclosures 

3. Telanoff: 

a. If you get something you are not supposed to get, A-C privilege still applies 

b. Has to be clear that it is an inadvertent disclosure (not reckless)

ix. Corporate Clients:

1. If you represent the company, the privilege applies to the company

2. If you represent the individual, privilege applies to that person 

3. Have to make it very clear as to who you represent since there are serious consequences if wrong 

4. Upjohn Standards: Factors to determine who the privilege applies to -

a. Request of superior 

b. Relates to duties 

c. Intended to be confidential 

d. Doing so to aid the lawyer 

x. Exceptions to A-C Privilege 

1. Joint Clients from above 

2. Identity of Client ( Is the identity of the client confidential 

a. In re Grand Jury Durant: Client identity is not privileged 

i. Exception: Can be protected if it is the last connection to link someone to the crime 

1. In other words: If the last thing that the Prosecution needs to put the individual with the crime, is to have the lawyer point out who did it, this is protected

2. Ex. IRS looking for someone for not paying taxes; People allowed to pay anonymously, then IRS asks the lawyer who did it, lawyer cannot disclose the name 

3. Future Crime or Fraud

a. State v. Phelps

i. Never allowed to help criminals to commit a future crime 

b. If the client already committed the crime then it is privileged 

c. Client cannot ask lawyer to help commit the crime 

d. Zolin Proffer: Give the judge the evidence separate from the privileged info that shows the possibility, then can use the documents from the lawyer 

e. Ex. Mafia Lawyers: 

i. If talking about the hit tomorrow, then not covered even if it includes aspects about the previous crime 

f. Ex. Client comes and says that I have kidnapped someone and buried alive 

i. You can reveal the threat of death or imminent bodily harm 

4. Death of the Client

a. If you die, your information is still privileged 

b. Could hurt other people that are close to client 

c. It would deter trustworthiness 

5. Breach of Duty by Lawyer/ Client 

a. If you sue lawyer for malpractice, what was said is not privileged since need to know the facts to show the malpractice 

xi. Who asserts the privilege: FRE 503(c)

1. Claimed by the client, guardian, representative of client or the company that is represented 

2. The client can waive the privilege but the lawyer has a duty to assert the privilege 

a. If you waive part of the discussion:

i. Everything within the subject area is waived 

xii. If the court forces the lawyer to testify: 

1. The lawyer is bound to object but does not have to go to jail

2. Allowed to ask for an interlocatory appeal 

g. Therapist – Patient

i. Only other privilege under the Federal Rules 

ii. Jaffe v. Redmond:

1. What are the limits of this relationship

2. Issue: Whether or not the conversations extend to social workers 

3. Court says that it does expand – it parallels the relationship b/t a therapist and patient 

a. Rooted in the imperative need for confidence and trust

4. Dissent: worried that this will take it too far 

iii. Exception: 

1. If there is a serious threat of harm to the patient or others 

h. Additional CA Privileges:

i. Sexual Assault Victim – Counselor (§1035)

1. Limited privilege – have to balance probative and prejudicial 

2. Presumption that not probative unless shown by the D 

ii. Domestic Violence Victim – Counselor (§1037)

iii. Patient – Physician 

1. Need to know about injuries in a case 

2. CA has a very limited privilege – Does not apply:

a. Claiming physical injuries 

b. If services were part of crime or tort 

c. In criminal proceedings 

d. Malpractice

e. Competency

f. Writing a will

g. Public report 

h. Revoke the Dr.’s license 

iv. Clergyman – Penitent 

1. There is no crime-fraud exception

2. Assuming that no priest would commit a crime – have to rethink this 

v. Newsman Shield Law:

1. Not held in contempt for not revealing a source 

2. Unless we need to know for due process

vi. Spousal Testimonial & Confidence Privileges 

1. Testimonial:

a. Requirements:

i. While spouses are still married 

ii. Cannot force spouse to testify against the other 

iii. Testifying spouse can waive 

1. Trammel Case: Public policy is defeated if one wants to testify therefore allow it 

b. Sham Marriages:

i. Hard to define a marriage so a marriage is a marriage regardless of whether it is a sham marriage 

c. Exceptions: Crimes/ Assaults 

i. If one spouse is victim and does not want to testify, the privilege can be broken 

d. Problem 12G- Hit and Run

i. Wife told babysitter that husband was in hit and run

ii. Excited utterance exception to hearsay 

1. We wont force the wife to testify but if there are other forms to get the evidence in then that is okay 

2. Confidence Privilege 

a. Applies only to “confidential communications”

b. Extends beyond marriage 

i. Deals with people even after divorced 

c. Non-testifying spouse can invoke:

i. Cant have someone waive the privilege 

d. Exceptions:

i. Crimes against other spouse or child 

ii. When they were joint participants 

e. Note: Does not extend to domestic partners 

i. E.g Gay couple 

f. United States v. Estes

i. Husband came home with $$; wife asks what is wrong and he told her that he robbed a bank; she helps to hide cash 

ii. They get divorced, she wants to testify against him 

iii. She can testify to hiding the money since joint participant and can testify to seeing him ride up since not a confidential communication; cannot testify to the fact that he told her that he robbed the bank 

g. Problem 12G – Child Molester 

i. Wife can testify to anything that the husband said regarding the daughter since family crime; anything that he told her prior to marriage

ii. But cannot testify to the comments made regarding the other girl since not part of the family 

i. Privilege Against Self-Incrimination – 5th A 

i. Applies to only natural persons 

1. Corporations are not under this 

ii. Testimonial only ( only what comes out of your mouth through spoken words 

iii. Writing: natural but the process of thinking matters so it depends 

iv. Not Included:

1. Physical things 

2. Booking Information 

v. Only applies in criminal cases; 

1. Can assert the 5th A in a civil trial but your silence can be used against you 

vi. Griffin v. CA

1. D did not testify and jury instruction saying that not testifying could be considered 

a. Court: Goes against the purpose of the 5th A 

2. Prosecutor cannot suggest that being silent means that person is guilty 

vii. If given immunity: cannot claim the 5th A 

1. If state gives you immunity, cannot use the statement against you in a federal trial 

viii. Waiver: Once you speak about a subject area, then you are forced to testify about that whole subject area 

XV. Authentication

a. Whether the piece of evidence is what it is represented to be

b. FRE 901(a): want evidence that the evidence is that the proponent claims it to be 

i. Initial screening by the jury but the jury can then reject it as a piece of evidence 

c. FRE 901(b): Illustrations 

i. Testimony of Witness with knowledge 

1. Don’t have to have everyone in the chain of custody to testify 

a. Ex. Police officer marked the gun – he can testify to authenticate it 

b. Chain goes to the weight 

ii. See Rule for other Illustrations 

iii. Ex. Photographs, videos and recordings ( good enough if someone is familiar with area that is being photoed

iv. Ex. X-rays ( just have to establish that the x-rays are of the person that they claim to be 

d. Tangible Evidence:

i. If witness is not completely sure, all that is required is a minimal showing and sureness will go to the weight 

e. Self – Authentication:

i. Where the document itself will authenticate the document 

1. Ex. A seal makes a document very authentic 

ii. Regularly conducted activity ( made near the time of the occurrence, made by the regular practice 

f. Demonstrative Evidence:

i. Show and tell 

ii. Anything that is helpful

1. Ex. Maps, photos, experiments 

XVI. Summaries

a. How do give the evidence to a jury where you have thousands to documents 

i. Give them summaries 

b. Agents go through the documents and summarize them 

c. Documents have to be available for the other side to view if they want to 

XVII. The Best Evidence Rule 

a. Applies only to writings 

b. If you want to admit the content of the document, it is best to have the document, and it is best to have the original but can use copies 

c. Duplicate is allowed unless there is a genuine issue as to its authenticity or unfair under the circumstances (FRE 1003)

d. Ex. Someone wants to use someone’s opinion of the tape; rather have the tape as evidence then the person’s view of it 

