I.  INTRODUCTION                                                                                                                                  .

· Purposes of Rules of Evidence:
· Distrust of juries

· Need some structure

· Accurate fact-finding

· Efficient/expeditious process

· Substantive policies

· Uniformity

· Application of the Rules:
· 101: FRE applies to all federal courts
· 1101(d): Exceptions:
· (1): 104: Preliminary questions of fact
· (a): Questions of Admissibility: Preliminary Q’s concerning qualifications of a person to be a witness, existence of privilege, or admissibility of evidence shall be determined by the court.  In making its decision, court is not bound by FRE. 
· (b): Relevancy Conditioned on Fact: When relevancy depends upon fulfillment of a condition of fact, court will admit it if jury finds that the condition is met.
· (c): Hearing of Jury: Hearings on preliminary matters may be held out of hearings of the jury when the interests of justice require.

· (d): Testimony By Accused: By testifying on a preliminary matter, the accused does not become subject to cross-x as to other issues.
· (2): Grand Jury Proceedings
· (3): Miscellaneous Proceedings

· Including preliminary hearings

· Steps of Criminal Trial
· (1): Jury selection- FRE don’t apply
· (2): Opening statements- FRE don’t apply
· (3): Present the proof

· What is evidence?

· Testimony/witness

· Documents

· Physical/real evidence

· Need eyewitness testimony to link it to the act.

· Demonstrative evidence

· Show and tell, demonstration, or use of chart. 

· What is not evidence?

· What lawyers say in questioning, or opening/closing statements

· What D does at the table, even though jurors watch very closely.
· Steps of Civil Trial

· Sometimes preliminary instructions  

· P goes first

· D then goes

· P goes again (rebuttal)

· D may go again (sur rebuttal)

· Closing arguments

· Sums up the case, directs jury to evidence

· Jury instructions

· Curative/limiting instructions may occur before the end

· Verdict

· Loser appeals  

· Making the Record (key to an appeal)
· May start before the trial, with motions in limine (an advance ruling on particular evidence).
· Pleadings
· Filed documents
· Exhibits
· Court records
· Evidence
· Objections
· How Evidence is Admitted or Excluded

· Direct Examination

· Witness tells story
· (1): Background information
· (2): Lay foundation
· (3): Lawyer asks substantive questions
· Cross Examination

· Challenges the witness’ story
· 611: Mode and Order of Interrogation and Presentation

· (a): Control by Court: Court shall exercise reasonable control over the mode and order of interrogating W’s and presenting evidence
· (a): Scope of Cross-X: Should be limited to subject matter of the direct examination.  Prevents hijacking of W.
· It’s okay to attack the credibility of the W on cross-x.  It may seem beyond scope, but if used to attack credibility, okay.
· Ex: Asking the W for the P in a car accident case, whether W is in a relationship with P.  
· Questioning on the subject matter is okay.
· (c):Leading Q’s
· Direct Examination: Not allowed
· Cross-X: Allowed
· Objections
· Grounds for Objections
· Hearsay
· Privilege
· Opinion
· Character Evidence 
· Ways to Make the Record
· Explain the objection
· Have a mini hearing
· Pleading with a “proper”
· Options for the Court in Ruling on an Objection
· Sustain
· Exclude until another W testifies in a manner that establishes the basis for its admissibility
· Overrule objection and conditionally admit evidence (104(b)).  
· Overrule
· Consequences of Evidential Error
· Reversible Error
· Obvious error
· Harmless Error
· Error that doesn’t affect the outcome
· Generally, if there is no objection, it is harmless error on appeal.
· Plain Error
· Even if there’s no objection, appellate court will look at it.
· Constitutional Error
· Should not have been admitted for constitutional reasons.
II.  RELEVANCE                                                                                                                                      .

· 2 Part Relevancy Test
· (1): Is the Evidence Relevant?  (401)  If YES, then
· (2): Is the Probative Value of the Evidence Substantially Outweighed by Unfair Prejudice, Confusion, or Delay?

· (1): Is the Evidence Relevant?
· 401: Evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.

· Doesn’t have to be a fact in dispute to be relevant, as long as it tends to show.

· Compare with CA §350-352
· The issue of fact must be in dispute.  
· This is a very lenient standard, but is limited by 403.  

· 402: All relevant evidence is admissible, unless otherwise provided by Constitution, Statute, or FRE.

· Tendency to Prove
· Direct

· Evidence that, if accepted as true, necessarily establishes the point for which it is offered.

· Involves deductive reasoning.  Proof positive.

· Circumstancial

· Evidence that, even if accepted as true, may still fail to support the point in question, because an alternative explanation seems as probable or more so.  Conclusion doesn’t necessarily follow, but is supported.  

· Involves inductive reasoning: putting together the links to see if something is more likely than not.

· Examples:

· Fingerprints

· Weapons

· Statements

· Motive

· Consciousness of Guilt

· Evidence of efforts to avoid capture is generally admissible in criminal trials.

· Ex: Running away from the police, tends to show that you’re guilty.  

· Probabalistic Evidence

· May be admissible if supported by underlying evidence, but not if it usurps the function of the jury.  

· Old Chief (I & II): D on trial for dangerous felon in possession.  P wanted his prior charge admitted (assault with bodily injury), but D offered to stipulate to being a felon.  Despite stipulation, court held that it was still relevant.  It was relevant in showing evidentiary depth, in telling an uninterrupted story, and making the jurors morally obligated to convict.  However, its probative value was substantially outweighed by the danger of undue prejudice.  Although the stipulation did not render the prior irrelevant, it reduced its probative value.

· (2): Is the Probative Value of the Evidence Substantially Outweighed by Unfair Prejudice, Confusion, or Delay?
· 403: Although relevant, evidence may be excluded.  

· Prejudice: An undue tendency to suggest decision on an improper basis, commonly, though not necessarily, an emotional one. 
· Inflammatory

· Confusing

· Misleading

· Cumulative

· Waste of time 
· If probative value and prejudicial effect is equal, evidence is admissible.  Most evidence is prejudicial.  

· Stipulation

· Available substitutes (stipulation) discounted the probative value of the prior.  Old Chief 
· However: 
· Priors can be relevant in showing motive or intent.  In those cases, an offer to stipulate probably won’t discount the probative value.  

· Pictures

· Pictures of the murder victim’s body were too prejudicial, because the murder of the victim was not a disputed issue, the murderer was the issue.  State v. Chapple
· However: 
· Pictures often can be relevant, and outweigh prejudicial effects.  Severity of wounds could show the difference between malice and self-defense.  

· What the Judge Can Do if there is Prejudice

· Conditional Relevance

· 104(b): Admit on factual condition

· 105: Admit, but with limiting instructions

· Rule of Completeness

· 106: When a writing or recorded statement or part thereof is introduced by a party, an adverse party may require the introduction of any other part of the wirting or recorded statement which ought in fairness to be considered contemporaneously with it.

III.  HEARSAY                                                                                                                                          .

· DEFINITION OF HEARSAY
· Purposes for rule
· Misperception

· Faulty memory

· Misstatement

· Distortion

· Why hearsay is not reliable

· Relating what someone else said

· Can’t see the demeanor of the person

· Declarant not under oath when they said it

· Can’t cross-x

· Don’t know their motivation

· 801(c): Hearsay is: An out of court statement offered for the truth asserted.
· (1): A statement

· 801(a)

· (1): Oral or written assertion, or

· (2): Conduct by a person if intended as an assertion

· Coded signals (Paul Revere)

· Police lineups (pointing)

· Headshakes

· Written statements, etc.
· Intended Assertion
· Not hearsay if the statement wasn’t intended as an assertion.
· “Jill put on her coat.”  Can be used to prove it was raining outside, since her act was not intended as an assertion.
· “Bill said he was the King of England.”  Can be used to show he was crazy, but not so prove he was the King of England.
· “Bill gave Bob a raise.”  Can be used to show Bob is a good worker.  The raise is a reward, not really an assertion to people that Bob is a good worker.  
· Non-Complaints
· Not an assertion because people don’t refrain from complaining in order to make an assertion.
· Note: If the statement has to be true for it to have probative value, than it is likely hearsay.
· Issue: Did Mike go to class?
· W1: “Angela told me Mike was in class”
· Hearsay: Stmt must be true to prove Mike was in class.
· W2: “When I got to class, Mike told me he forgot his books.”
· Non-Hearsay: Not offered for the truth asserted, that Mike forgot his books.  That doesn’t have to be true to show that Mike was in class.  
· (2): Made out of court

· Even if made by the same person who is now in court.

· May become admissible hearsay

· (3): To prove the truth of the matter asserted
· If the “statement” is used to prove something other than the matter asserted, it is non-hearsay.
· Multiple Hearsay

· There must be an exception for each level of hearsay.
· NON-HEARSAY PURPOSES (Circumstantial Evidence)
· Since a statement is only hearsay if used to prove the matter asserted, there are other uses of the statements which are admissible.  For these, the statement has relevance simply because they were said.  
· (1): Impeachment
· A statement is not hearsay if it is used only to impeach the trial testimony of a W.  A W’s testimony may be impeached by showing that the W made a contradictory statement outside of court.  The out-of-court statement is being used, not to prove it was true, but to show that the W cannot tell the same story twice.  
· Note:

· Technically, jury is only supposed to consider the prior statement for impeachment purposes, not for the matter asserted.  To ensure this, the judge may give a “limiting instruction” on how the out-of-court statement should be used.  If it is too confusing, judge may preclude it under FRE 403. 
· If the prior statement was made under oath, my be offered for substantive purposes (see FRE 801(d)(A)).
· (2): Verbal Acts

· A statement is nonhearsay if the words have independent legal significance and what is important is that the words were said, even if they weren’t true.  This often comes up in the prosecution of crimes that can be proved by words alone, or where the use of words as a threat is a crucial element of the crime.  
· These include:
· solicitation
· extortion
· bookmaking
· fraud
· conspiracy
· robbery
· rape, etc.
· It also arises in civil cases when the words have independent legal significance, such as:
· contract cases
· gift cases
· harassment cases
· defamation cases
· Note:

· To know whether this nonhearsay provision applies, you need to know something about the substantive elements of the particular criminal or civil cause of action.  For exam purposes, this information will be provided.
· Example:
· P sues D for breach of K.  D claims they never had a contract.  P calls W to testify that he heard the following conversation: “P said, ‘I’ll sell you my bike for $25.’  D then said, ‘I accept.’”  This is nonhearsay because only used to show that a K was formed.  
· Analysis: It doesn’t matter whether D would actually have paid $25 for the bike.  What is important is that a K as formed.
· Note:

· If it is double hearsay, and the W only has second hand information, then it is hearsay, because there is no effect on the listener.
· W: “David told me he heard Joe offer to sell the car.”
· This is hearsay, because you have to believe what David heard to show that a K was formed.  
· (3): Effect on Listener ( Listener’s state of mind is an issue
· A statement is not hearsay if it is offered only to prove the effect of the statement on a listener or reader.  Most often, these out-of-court statements are offered to show that the defendant was put on notice or warned of something important to the case.  It doesn’t really matter whether what they were told was true.  What matters, is that they were told it.
· Example:
· D is charged with murder.  At trial, D calls W to testify that he heard X tell D outside of court that the victim was looking for him and planned to shoot him down in the street like a dog.  D wants to introduce that out-of-court stmt to help prove that he acted reasonably when he shot the victim in self-defense.
· Analysis: If the issue is whether D acted reasonably, it doesn’t matte whether X was telling the truth or lying.  The issue is what D heard and honestly and reasonably believed.  Therefore, the out-of-court stmt is being offered for a non-hearsay purpose.  
· (4): Verbal Object

· A statement is not hearsay if it is offered only as a symbol or identifier on an object.
· Note:

· The confusing thing about this particular nonhearsay category is that sometimes markers have both an assertive and nonassertive aspect.  See example.
· Example: 
· In a robbery case, the victim testifies tha the robber wore a white shirt with “Loyola Law School” written on it.  Prosectors call the police officer to testify that when they saw D a block from the robbery, he wore a shirt that says, “Loyola Law School.”
· Analysis: The words on his shirt have independent importance in this case, even if D does not attend LLS.  Only used to identify him.  Nonhearsay.
· However: If offered to prove D attends LLS, then it is hearsay.  
· (5): State of Mind ( Speaker’s state of mind is an issue
· A statement that circumstantially shows the state of mind of the declarant is nonhearsay and admissible, if the state of mind of the declarant is at issue in the case.  
· Note:

· This exception only applies to circumstantial evidence of state of mind.  Direct evidence of state of mind, such as the deceased having said, “I’m crazy,” will be covered under another hearsay exception.  See FRE 803(3).  
· Example: 
· In a will contest, P calls W testify that at the time the deceased signed the will, he also yelled out, “I am Napoleon!”
· Analysis: The stmt is not hearsay because it is not offered to prove that the deceased was really Napoleon, but that he was incompetent to write his will. 
· (6): Circumstantial Evidence of Memory or Belief

· This category of nonhearsay statements is particularly tricky.  The bottom line is that if a statement is being offered only to show that the declarant had a specific memory of events or circumstances, not that what they said about those events or circumstances was true, it is not hearsay.  
· Note: 
· This is a very tricky and narrow category.  It is only allowed when the out-of-court declarant provides such specific details that can be linked to other evidence in the case that the stmt itself shows the W must have a specific belief or memory of the events.  
· Example:

· In order to prove that a young, kidnapping victim actually was in the D’s house, prosecutors offer an officer’s testimony that the young victim described in detail the things written in his diary.
· Analysis: The courts will allow this stmt because it demonstrates that the girl was actually in the apartment, not that what was written in the diary was accurate. 
· Example:
· To prove that the passenger on a ship did not blackout during a rescue operation, testimony is offered that the passenger could describe in detail immediately after the event exactly what all the rescue personnel were wearing. 
· Analysis: Nonhearsay because only offered to prove he was lucid, conscious, and has a memory.  
· (7): Lie

· A statement is not hearsay if it is introduced to show the falsity of what is being said, instead of the truth of what is being asserted.  Offering it to prove exactly the opposite of what the declarant said.
· Example:
· To show that even his wife was recruited to cover for him when he robbed the bank, prosecutors offer the testimony of the FBI agent that he asked the wife where her husband was at the time of the robbery and she falsely stated, “He is in Denver.”
· Analysis: The stmt was not offered by prosecutors to prove the D was not in Denver, but to show that he had his wife cover for him.
· However, if the defendant offered the stmt for its alibi, to prove he was in Denver at the time of the robbery, it would be hearsay.  
· (8): Willingness to Say or Omit 

· If a statement is being offered merely to show a person’s willingness to say something or not to say something, and not for the truth of what is being said, it is nonhearsay.
· Example:
· Bruno is being charged with stealing an airplane to use in a drug conspiracy.  His lawyer calls a W to testify that Bruno told him that, “I store that airplane at Santa Monica Airport.”
· Analysis: Bruno wants to introduce this stmt to show that his very willingness to admit he had the plane indicates that he had nothing to cover up for and therefore did not believe he was involved in illegal activity.  
· HEARSAY EXCEPTIONS  (Substantive Evidence)
· Declarant Testifying 
· 801(d)(1)(A): Prior Inconsistent Statements
Used when W changes their story at trial, and prosecutor no longer has a case without the prior inconsistent stmt.
· Requirements:
· (1): Declarant is subject to cross-x
· (2): PS is inconsistent with testimony
· (3): PS was given under oath
· (4): PS was given at trial, hearing, or other “prior proceeding” 
· “Other Proceeding”
· Depositions
· Agency hearings
· Grand jury
· Preliminary hearings
· Affidavits????
· Inconsistent Statement
· Feigned Memory Loss ( Inconsistent
· Not feigned ( Undecided (Owens)  
· Judge may voir dire the W to determine if the memory loss is real.  
· Other Proceedings
· Most courts exclude stationhouse declarations because of the danger of duress or intimidation.  However, court admitted it in State v. Smith.
· Smith: Victim of assault named her attacker, then named someone else at trial.  It was not good enough to merely use her prior stmt to impeach, because there was no other identification of the D.  They needed to use her prior as substantive evidence.  
· CA §1235: All prior inconsistent statements are admissible as substantive evidence, even if not under oath or in prior proceeding.  As long as W can be cross-x.
· 801(d)(1)(B): Prior Consistent Statements
Used to rehabilitate your W, then the other side makes it seem like your W as pressured into their testimony.
· Requirements:
· (1): Declarant is subject to cross-x
· (2): PS is consistent with testimony
· (3): Offered to rebut charge of recent fabrication
· Stmt must have been made before motive to fabricate.  If always had a motive to fabricate, since day one, then prior consistent stmt not allowed.  The difficult part is determining when the motive occurred.  Tome  
· Tome v. US: Case against father for sexually abusing daughter.  D suggests that girl made stmt because she wanted to live with her mother.  However, prosecution said the statements were made before the issue of custody.  
· 801(d)(1)(C): Prior Identifications
Lineups are typical prior ID’s.  The reason for the exception is that ID’s are more reliable if done outside of court.  In the court environment, P will always pick the D.  
· Requirements:
· (1): Declarant is subject to cross-x
· (2): Identification of a person
· Can be offered by someone other than the person who made the ID, as long as the perceiving person is available for cross-x.  
· Drawings are okay, even if drawn by another person.  Motta (police sketch) 
· Subject to Cross-X 
· Availability in the courtroom is sufficient to meet this requirement, even if the declarant does not remember making the ID.  All you need is a warm body in the courtroom.  Owens  
· Note:
· This holding does not apply to 801(d)(1)(A), because no memory is not “inconsistent,” so stmt would not get in anyways.
· US. v. Owens: Victim, prison guard, was attacked and knocked in the head.  Few days later he ID’d the attacker.  At time of trial though, he could not remember who attacked him.  Court held that as long as he was in the courtroom, he was “subject to cross-x.” 
· 2-Step ID Process
· Out-of-court ID can be done without the use of hearsay.  
· (1): Waitress: “I was given a counterfeit bill by a man, X, and I saw the police arrest.”
· (2): Police: “The man we arrested was the defendant.”  
· 801(d)(2): Admissions
· (A): Personal Admissions (incl. representative, like guardian, etc.)  
If the other party says it, “shove it down their throats.”  If you don’t like it, get on the stand and testify. 
· Requirements:
· (1): Statement by a party (in the litigation)
· (2): Offered against that party
· Rationale: Otherwise, it would be too self-serving 
· Not Requirements:
· First hand knowledge
· Declarant realizes consequences of statement when made
· Stmt was against party’s interest when made
· Stmt be very specific
· Speaker be an adult, or in very good health
· Opportunity to cross-x
· Guilty Pleas
· Are usually admissions, and can be used in civil cases.
· Nolo Contendere: Not an admission
· Bruton Rule: In criminal case, co-defendant’s admission cannot be used against defendant (violates Confrontation Clause because D cannot cross-x).  Limiting instructions are not good enough to remedy it.
· But court can sever the trial, have co-D testify, or redact the co-defendant’s admission to prevent spillover.  
· Civil Case
· Bruton rule doesn’t apply, because Confrontation Clause doesn’t apply to civil.  Limiting instructions are sufficient in civil cases.  
· (B): Adoptive or Tacit Admissions
· Requirements:
· (1): A statement of which
· (2): A party has manifested adoption
· (3): Offered against that party
· “Were you speeding?”  “Yes”
· Special Requirements:
· (a): the party heard the statement
· (b): the matter asserted was within his knowledge, and
· (c): the occasion and nature of the statement were such that he would likely have replied if he did not mean to accept what was said.
· Statement Should Be Excluded if:
· (a): the party did not understand the statement or its significance
· (b): some physical or psychological factor explains the lack of reply
· (c): the speaker was someone whom the party would likely ignore, or
· (d): the silence came after Miranda warnings. 
· Miranda Rights
· If silence comes after Miranda rights, silence cannot be used as adoptive admission, because Miranda gives you the right to be silent (5th Am.).
· Even if cops don’t give Miranda, silence may not be admitted sometimes if the D knew about his rights to remain silent.    
· US. Hoosier: After a bank robbery, D’s girlfriend said to D’s friend, “that ain’t nothing, you should have seen the money we had in the hotel room,” and spoke of “sacks of money.”  Court held it was a tacit admission, because if it wasn’t true, the D would surely have denied it.  
· Doyle v. Ohio: Police bust a drug transaction.  D’s don’t say anything while being arrested, but come up with a crazy story in court, that drug dealer threw cash into their car so it looked like D’s sold him drugs.  Still, court did not allow their silence to be admitted as an admission because it came after Miranda rights.  
· (C): Admissions by Agents
Ex: real estate agent, sports agent, broker, lawyer, etc.  
· Requirements:
· (1): Offered against a party
· (2): Made by someone authorized to make a statement concerning the subject  
· Difference from 801(d)(2)(A): Representative.
· With this exception, you’re more like the boss, and has authorized someone to speak for you regarding this task.  
· Ex: A seller’s broker advises the buyer of land that there is a tractor in the barn that is included in the purchase price.
· If used to show the existence of a K, that the tractor is included in the deal, no exception is required, because that was a verbal act.  
· However, if used to show there was actually a tractor in the barn, need 801(d)(2)(C).
· Problem 4-F (p.240)
· Bus hits a little boy.  P’s sue bus driver and bus manufacturer under 2 different theories: (1) bus’ rear view mirrors were defective, and (2) the driver was negligent.  The bus driver can use the P’s pleadings against the P as an admission that the accident was due to the faulty mirrors.  Lawyer is agent.  
· When trying to use this exception, the issue is probably going to be whether or not the speaker was actually an authorized agent.
· (D): Employee Admissions 
· Requirements:
· (1): Offered against the party (ER)  
· (2): Statement by party’s agent or servant (EE)
· (3): Concerning a matter within scope of employment 
· (4): Made during existence of the relationship (course of employment)
· Notes:
· May use the statement itself to show a ER/EE relationship.  FRE 104 
· Doesn’t matter if the EE’s statement was made to a 3rd party or to the ER, can still be used.  
· For government agents, hard to use.  Generally, EE admissions don’t bind the government.
· Ex:  Truck driver making deliveries for ABC, and boss tells him to take this shortcut.  Driver hits another driver, Sue.  Driver says, “Sorry, I was in a hurry to make a delivery.”  
· If driver is being sued, can be used as personal admission.
· If ABC being sued, can be used as employee admission.
· If driver says, “ABC doesn’t need this, they already cheat on their taxes.”
· Not admissible because it wasn’t within the scope of his duties. 
· Mahlandt v. Wild Canid: Poos, EE of Wild Canid, was keeping a tiger for the company at his house.  Tiger bites neighbor.  Three statements are at issue:
· (1): Written stmt to boss: “Sophie bit a child.”
· Can be used against EE as personal admission
· Can be used against ER as employee admission
· (2): Oral stmt, EE to ER: “Sophie had bit a child.”  
· Doesn’t matter that EE made the stmt within the company, can still be used against them.
· (3): Board minutes: “Sophie bit the child.”
· Can be brought in against the company.
· Cannot be used against Poo (EE), cuz it wasn’t his stmt, and he is the EE. 
· (E): Co-Conspirator Statements
Rationale: You’re responsible for acts of co-conspirators, for deterrence.  
· Requirements:
· (1): Statement by co-conspirator
· (2): During course of conspiracy
· (3): In furtherance of the conspiracy
· Notes:
· D’s will never use co-conspirator statements, because the stmts can only be used against them. 
· Bootstrapping
· The co-conspirator’s stmt itself can be used to show there was a conspiracy.  Bourjaily 
· During Course of Conspiracy
· If the stmt was made after arrest, probably inadmissible because the conspiracy has ended.  If the conspiracy is over, you run into spillover, and apply Bruton Rule.  
· What if someone is covering up for a conspiracy after being arrested?  If the cover-up was discussed during conspiracy, maybe it will be admissible.  
· James Hearing: Mini hearing that judge uses to decide whether there was a conspiracy, and resolves threshold issues before admitting stmts.
· Appollo Approach: In contrast, the stmt is treated as conditional relevancy under 104(b), and jury is told to consider the statement only if it found that there was a conspiracy.    
· Ex: Tom, Dick, and Harry conspiracy.  Tom negotiates price, Dick packages, and Harry delivers.  Tom meets potential buyer (undercuva brotha), and says, “My buddies, Tom and Dick, are very good at what they do.”  Stmt is admissible, because all requirements are met.  
· Bourjaily v. U.S: Undercover cop negotiates to sell to Lonardo, who has a buyer, D.  Lonardo told cop that he had a “gentleman friend” who had some questions about the cocaine.  D then talked to cop, and they negotiated a buy.  At trial, Lonardo’s phone conversation with police was used as co-conspirator admission.  That stmt was also used to determine the existence of a conspiracy.  
· 801: Exceptions: Availability of Declarant Immaterial (Unrestricted Exceptions)
· (1): Present Sense Impression
Reliable because no time to reflect, make up a lie, or forget.  Res Gestae (“things that happened”)
· Requirements:
· (1): Describing condition (content req’t)
· (2): During or Immediately thereafter (timing req’t)
· Note: 
· Need not be a startling event
· “Perceiving” includes feeling, seeing, hearing.  
· But must describe the event 
· The key to this exception is immediacy.  
· Look at the tense of the verb for help:
· “I feel a sudden pain” ( Likely to get in
· “I felt a sudden pain” ( Less likely to get in
· Could be used to identify D
· “Hey Timo, what’s up?”  
· Foundation
· Court can use the statement along (FRE 104) to determine declarant had firsthand knowledge, or the immediacy of the stmt.
· CA § 1241: Contemporaneous Statement
· Evidence of statement not made inadmissible by the hearsay rule if the stmt:
· (a): Is offered to explain, qualify, or make understandable conduct of the declarant, and
· (b): Was made while the declarant was engaged in such conduct.
· Differences between FRE and CA
· FRE is broader: covers events or conditions that may be happening to others.
· CA rule is limited to describing conduct that declarant is engaged in.
· FRE includes observations made “immediately thereafter,” but CA prefers contemporaneous statements.  
· Nuttall v. Reading: Wife suing husband’s work for forcing him to com in to work even though he was sick, and subsequently he died.  She was listening to her husband talk to his work over the phone, in which he told them how sick he was, and didn’t think he could come to work.  Could have been used as nonhearsay, effect on listener, that work was put on notice that he was sick.  However, she wanted it in to prove that work forced him to come in, despite knowing he was sick.  Admissible.  
· (2): Excited Utterance
· Requirements:
· (1): Statement relating to
· (2): Startling event
· (3): Speaking during stress of excitement 
· Note: 
· No immediacy requirement
· Look closely at the facts
· Statement must relate to exciting event
· A little more broad then 801(1), doesn’t have to “describe,” just be related.  
· The startling even doesn’t have to be negative (winning lotto okay) 
· Exciting event can be rekindled 
· Factors for continuing stress of excitement:
· time lapse between event and stmt
· age of declarant
· physical ad mental condition of declarant
· characteristics of the event and the subject matter of stmts
· CA § 1240: Spontaneous Statement
· Statement admissible if:
· (a): Narrates, describes, or explains an act, condition, or event perceived by the declarant, and
· (b): Was made spontaneously while the declarant was under the stress of excitement caused by such perception.  
· Difference between FRE and CA
· CA is narrower than FRE.  Stmt must describe the event. 
· US v. Iron Shell: D tried to sexually assault a little girl.  Prosecutor wants to get in what she told the police.  They don’t want her to testify cuz she’s so young.  Conflicting testimony by W’s whether she was calm or excited.  Statement was admissible, court looked at all the factors to determine she was excited, even though the time lapse was about 45 minutes.    
· (3): State of Mind (Then existing mental, emotional, or physical condition)
*This is only useful if the declarant’s state of mind is an issue.

· Requirements:
· (1): Describing existing state of mind, physical condition, or emotion
· Such as: intent, plan, motive, design, mental feeling, etc. 
· (2): State of mind must be an issue
· Ex: Victim’s fear in a homicide case is not an issue.  Unlike extortion, where victim’s fear is an issue.
· This Exception Used to Prove:
· (a): Declarant’s then-existing physical condition
· It doesn’t matter whether declarant speaks close in time to the injury, as long as his words describe how he feels as he talks.
· (b): His then-existing mental or emotional condition
· Backward looking state of mind is not admissible
· “I feel like I was framed” 
· Forward looking okay
· “I would never rob a bank” 
· Ex: Declarant/Victim: “Neff is after me again.  He says he’ll kill me if I don’t pay him.” 
· Extortion: V’s state of mind is relevant/at issue.
· Murder: V’s state of mind is not relevant/at issue.  
· (c): His future conduct 
· Declarant’s words can be used to show intent, which used to show subsequent conduct. 
· Hillmon Doctrine: Declarant’s statement may also be used to prove a 3rd party’s subsequent conduct.
· Ex: Declarant says he’s going to go meet Bob at the store.  Clearly it can be used to prove declarant was at the store, but it can also be use to prove Bob was there.  
· Pheaster Jurisdiction: Holding that says Hillmon survived the FRE.  CA is one.  Other jx’s reject this, and say Hillmon doesn’t apply anymore.  Note: Levenson will tell us if it is a Pheaster jx or not on the test.  
· Mutual Life v. Hillmon: Sally Hillmon suing for life ins. proceeds on husband.  Ins. co. says the dead body was Walters, not Hillmon, that it was a scam.  Court admitted letters that Walters wrote to his sister, explaining his intentions of going to Wichita with Hillmon.  Used prove that Hillmon’s future conduct.  
· US v. Pheaster: Kids at diner.  Larry left, said he’s meeting Angelo at the parking lot to get weed, but Larry never comes back.  Court holds that Hillmon doctrine still good, and allows Larry’s statement to be used to predict Angelo’s actions.  
· (d): Facts about his WILL

· This is an exception to the no backward looking rule.  Backward looking statements of state of mind is admissible if it relates the execution, revocation, identification, or terms of declarant’s will.  
· CA § 1250: Statement of Declarant’s Then Existing Mental or Physical State 
· Everything is the same, but does not include a backward looking exception for wills. 
· (4): Statements to Physicians 
· Requirements:
· (1): Statements made for the purpose of medical diagnosis or treatment
· (2): Describing medical history, or
· (3): Past or present symptoms, or
· (4): The cause as reasonably pertinent to diagnosis or treatment
· Note: 
· Includes emotional and psychological conditions, as well as physical
· Statement may be made by 3rd party.
· Statement does not have to be to a doctor, as long as it’s made for the purpose of medical diagnosis or treatment.
· Even though declarant can state the cause, they generally cannot admit fault.  
· Ex: “I was hit by the car.” – okay
· Ex: “The car ran a red light.”- not okay
· What type of treatment?  Depends on jx.
· physical treatment- yes
· psychological- yes (most jxs)
· chiropractor- depends
· How will the court decide?
· (1): What the patient believes, for honesty in the statement
· (2): Some objective signs of corroboration
· CA: No comparable rule, but can sometimes come in using the state of mind exception.  The only problem with that exception is that you cannot admit past symptoms, or cause of injury. 
· CA §1253: Statement to MD by Minor
· This is an exception.  Statements by a minor of past or present symptoms are admissible for child abuse or neglect.
· Blake v. State: 16 yr old girl sexually abused by step-father.  Girl not only tells doctor how it happened, but also the identification of her father as the D.  Issue was whether the ID was reasonably pertinent to diagnosis or treatment.  Court held it is, because the ID of the attacker plays a part in the victim’s emotional condition, which the doctor needed to know for treatment.
· (5): Past Recollection Recorded
Used when you can simply refresh W’s memory
· Requirements:
· (1): Memorandum or recording
· (2): Concerning a matter about which the witness once had knowledge
· (3): Witness now has no memory
· (4): Memo was made or adopted by the witness
· (5): Made when the matter was fresh
· (6): Correct statement (from the witness’ perspective)  
· Limitation
· The memo or record is read to the jury, but not itself admitted as evidence.  The jury may give it too much weight if they have it.  
· Exception: May be admitted as an exhibit if offered by an adverse party.
· Note:
· May involve a 2-part process
· One person yells out license plate number while someone else writes it down, which is both hearsay.  
· (a): Yeller: present sense impression
· (b): Writer: past recollection recorded  
· No set timeline for “fresh in memory” requirement
· Some factors:
· time gaps
· importance of the matters involved
· nature of the matters recorded
· complexity or detail that is likely to be forgotten quickly
· indications of care and attention in the statement
· CA §1237: Everything is the same, but it must be in writing.  
· (6): Business Records
Practical rule.  Without it, we would have to bring in so many people to testify, for each transaction.
· Requirements:
· (1): A memorandum, report, record, or data compilation in any form
· (2): Of acts, conditions, events, opinions, or diagnoses
· (3): Made at or near the time (of the event)
· (4): By, or from information transmitted by, a person with knowledge (doesn’t have to be by the person who actually did the transaction; multiple hearsay)
· (5): If kept in the course of regularly conducted business activity 
· (6): If it was in the regular practice of that business activity to make the memorandum.  
· Unless:
· Source of information or method or circumstances of preparation indicate lack of trustworthiness.
· Not Included:
· Government records
· Private records (i.e. diary)  
· Note:
· Does not have to be a legitimate business.  “Calling of every kind.”
· Accident report by a railroad was a business record, because they always made accident reports.  Lewis v. Baker
· However, where the report was deliberately made to cover their ass in case of litigation, and not a regularly kept record, it was not admitted.  Palmer v. Hoffman    
· Witness testifying does not have to be the record maker, as long as they are qualified; familiar with, or have knowledge of the record-keeping
· Must Lay Foundation
· (1): Are those the records of your company?
· (2): Are they made in the ordinary course of business?
· (3): Are they kept in the ordinary course of business?
· (4): Are they made and kept by a person familiar with the transaction?
· (5): Were they made at or near the time of the transaction?
· (6): Are you a custodian or someone familiar with how they’re made? 
· Petrocelli v. Gallison: P’s suing doctor for medical malpractice wanted to admit 2nd doctor’s medical report stating, “During the course of that surgical procedure, the left ilioinguinal nerve was severed.”  The problem was that the report was unclear whether the doctor made that observation, or he was fed that information from the P’s.  It lacked trustworthiness.  Note regarding doctor reports.  If they only wanted doctor’s testimony, could have gotten it in under 803(4), but since they wanted the actual report, needed 803(6).  
· Norcon v. Kotowski: Sexual harassment case, and Exxon Valdez oil spill.  P wants to admit the outside investigation company’s report under 803(6), which was based on interviews of other crew members (informants).  Multiple hearsay.  The informant statements were admissible as admissions under 801(d)(2).  Issue was whether report was a business record.  Court held it was part of a regularly conducted business activity.  
· (7): Absence of Records 
· Using the absence of records to prove something, since it ordinarily would have been recorded.  
· Ex: “We checked our records, and we don’t have any record of her payments.”  
· (8): Public Records and Reports
For government records.  Allow their hearsay because we don’t want to interrupt them, and reliability comes from routineness, and trustworthy public servants. 
· Admits records, reports, statements, or data compilations in any form, setting forth:
· (A): Activities of the public office or agency
· Ex: Post office records showing how many stamps sold; police records.
· This is just like the business records exception, except for government.
· (B): Matters observed by duty
· Exception: 
· In criminal cases matters observed by police or law enforcement.
· Ex: Construction inspector
· Police observations do not qualify in criminal cases because of the Confrontation Clause.  Can’t try a case based on a police report.  More dangers of bias, and they are not that routine.
· Scope of observations matter
· Ex: Tree trimmer sees a meth lab in someone’s house.  Doesn’t apply because there is no duty imposed by law for him to observe that.
· Law Enforcement Personnel 
· If matter is observed/recorded with an eye towards the prosecution, then it is considered law enforcement, and inadmissible in a criminal case.  It is done for the purpose of convicting the defendant.  Oates  
· (C): Factual findings resulting from an investigation
· Limitation: Can only be used in 
· Civil Cases, or 
· Criminal Cases If against the Government
· Ex: FAA findings of the cause of a plane crash, finding of employment discrimination by the Equal Economic Opportunity Commission.  
· Opinions (Baker)
· Factual findings may include opinions if they are trustworthy.
· Factors for trustworthiness (not exclusive):
· (a): timeliness of the investigation
· (b): special skill or expertise of the official
· (c): whether a hearing was held, and the level at which it was conducted
· (d): possible motivational problems 
· Applicable to all: Unless the sources of information or other circumstances indicate lack of trustworthiness.  
· Note:
· Watch out for hearsay in the report.  Need to find hearsay exceptions for them. 
· Baker v. Elcona Homes: Car accident.  Admissibility of police report as public record is issue.  Three parts of the report are at issue.  
· Description of the accident scene
· Admissible under 803(8)(B) as matters observed.  This was not a criminal case.  
· Officer’s opinion as to who ran the red light.
· Admissible as factual finding under 803(8)(C).  Court held that the cop’s opinion was a factual finding.
· Defendant driver’s statement.
· Court found it admissible under 801(d)(1)(B), prior consistent statement.  It was not an admission because it wasn’t being used against the declarant.  
· CA §1280: Record by Public Employee
· More straight forward then FRE:
· (a): The writing was made by and within the scope of duty of a public employee
· (b): It was made at or near the time of the act, condition, or event
· (c): The sources of information and method and time of preparation were trustworthy
· Although it doesn’t expressly prohibit police reports, CA always says police reports are not trustworthy.
· US v. Oates: D on trial for possession of heroin.  Government wanted to admit notes recorded by a chemist who confirmed that the white powder was heroin.  Issue was whether he was “law enforcement.”  Court held he was because his report was not made by someone and for purposes “unconnected with a criminal case,” but the test was made “for the specific purpose of convicting the D.”  Not done as part of administrative job.  
· (9): Records of Vital Stats
· Birth, fetal deaths, deaths, marriages, etc.
· (10): Absence of Public Records
· (11): Records of Religious Organizations
· Statements of birth, marriages, divorces, or other personal or family history, contained in regularly kept record of religious organization.
· (12): Marriage, Baptismal, and Similar Certificates
· (13): Family Records
· Statements of fact concerning personal or family history contained in family Bibles, genealogies, charts, inscriptions on family portraits, engravings on tombstones, etc.
· (14): Public Office Property Records 
· Title documents, etc.  
· (16): Ancient Documents
· Statements in a document that is at least 20 years old. 
· (17): Market Reports, Commercial Publications
· Market quotes, directories, etc., generally used and relied on by public.
· (18): Learned Treatise
· Can be used if established as a reliable authority by the witness or other expert testimony.  
· If admitted, only read into evidence, but not admitted as an exhibit.
· (19): Reputation Concerning Family History
· (20): Reputation Regarding Boundaries or General History
· Reputation in community as to boundaries or customs affecting land. 
· (21): Reputation as to Character
· Reputation among associates or in the community.
· (22): Judgments  of Previous Conviction
· Piece of paper that goes into court record as being found guilty.  Instead of bringing in judge of that prior case, or jury, the authentic judgment is sufficient. 
· 804: Exceptions: Declarant Unavailable
· (a): Definition of Unavailability 
Does not mean declarant must be physically unavailable, but testimony must be unavailable.
· (1): Claim of Privilege
· Examples: 
· 5th Amendment (not to testify)
· Doctor-patient, attny-client, etc.  
· (2): Refusal to Testify
· Example:
· Prosecution of prison murder.  Prisoner’s too scared to testify.
· (3): Lack of Memory Regarding Subject Matter
· Witness can be there, subject to cross-x, and be unavailable at the same time.
· Generally requires that declarant remember no details.  If remember few, probably not unavailable.  
· Need more than just a warm body, as opposed to prior statements.  
· (4): Death, illness, or Infirmity
· Must be serious illness, and judge decides.  
· Some factors:
· importance of the witness
· nature and extent of cross-x in earlier testimony
· nature of the illness
· the expected time of recovery
· the reliability of the evidence of the probable duration of the illness
· (5): Unavoidable Absences (No Process) 
· Must make a good faith effort to track down the declarant.
· If had prior contact with the declarant, must subpoena them.  
· There’s pressure on a party to depose a declarant who may be unavailable at trial.  
· Being in prison does not make you unavailable.  Barber v. Page
· In federal criminal cases, there are ways to get people from across the nation.
Procurement or Wrongdoing
· If declarant’s absence is due to the procurement or wrongdoing of the proponent of a statement, the declarant is not unavailable, so the wrongdoer cannot use the exceptions.
· (b)(1): Former Testimony
Basically, someone who already testified, but is no longer available.  
· Requirements:
· (1): Witness unavailable
· (2): From prior proceeding (or deposition, administrative hearing)
· (3): The party against whom it is offered had an opportunity and similar motive to develop testimony on direct, cross, or redirect. 
· Criminal Case
· Must be against the same party (Defendant). 
· However, different D may use against same prosecutor who introduced the witness in the prior proceeding, if the prosecutor had the same motive during direct-x.  
· Civil Case 
· Can be different party if “predecessor in interest” and 
· Majority Jx (Aldisert): Had an opportunity and similar motive to cross-x.  Lloyd v. Am. Export Lines
· Minority Jx : Require technical privity, and opportunity and similar motive to cross-x.
· Note: 
· This exception requires a prior opportunity to cross-x.
· “Prior inconsistent statements” requires preset opportunity to cross-x.  
· “Prior Proceeding “ 
· Preliminary Hearing
· Okay because both parties have opportunity to cross-x (assuming motive is the same).
· Grand Jury
· Not okay, because D is not present at grand jury, and has no opportunity to cross-x.
· CA §1291: Former Testimony Against Same Party
· CA §1292: Former Testimony Against Different Pary
· No predecessor in interest or privity requirement
· Lloyd v. Am. Export Lines: L and F fight on a ship, AE.  1st proceeding is a Coast Guard hearing, where A blames L for the fight and L blames F.  In 2nd proceeding, A is suing the ship AE.  AE wants to use L’s former testimony against A.  A argues that his “predecessor,” the Coast Guard, didn’t have the same motivation during the examination of L.  However, Judge Aldisert holds that there was “sufficient community of interest” shared by the Coast Guard and A in the prior proceeding.  Both Coast Guard and A wanted to prove L’s culpability.  Concurrence says technical privity required. 
· Travelers Ins. v. Wright: JB and JC lose company in fire, and suing ins. company for payment.  In prior criminal proceeding, state prosecuted JB for arson, and E and B testified for the state (co-conspirators).  Ins. co. was allowed to use E and B’s testimony against both JB and JC in this civil litigation because under Aldisert test, parties had same motive to cross-x.
· (b)(2): Dying Declarations
· Requirements:
· (1): Declarant unavailable
· (2): Homicide or civil action
· (3): Declarant believed death was imminent
· (4): Concerning the cause or circumstances of he impending death.  
· Not Requirements:
· (1): Declarant dies
· (2): D has 1st hand knowledge of cause of death, imminent death
· Note:
· How do you determine whether the declarant believed death was imminent?
· Judge will look at all the surrounding factors:
· victim found in pool of blood, squirming and struggling to breathe
· shot 6 times in chest
· seriousness of wounds
· labored breathing
· Imminency Requirement
· Shepard case: Wife gets sick May 20, says husband poisoned her, then dies June 15.  Wasn’t dying declaration because death wasn’t imminent (2 weeks later).  
· “Fear or even belief that illness will end in death” not sufficient.  There must be belief that death is “near at hand.”  
· CA §1242: Dying Declaration
· Can be use in any proceeding, not just homicide.
· Requires that declarant have “personal knowledge” of impending death.
· It is unclear whether declarant actually has to die.
· (b)(3): Statements Against Interest
Different than admissions because declarant is not a party to the action, just a witness.  
· Requirements:
· (1): Declarant unavailable
· (2): Statement is against declarant’s interest
· Pecuniary/financial
· Property
· Liability, or make their claim invalid
· Penal interest ( Need corroboration
· (3): Reasonable and prudent person wouldn’t say it unless true
· (4): If confessing to another’s crime (exculpate), need corroboration (see below)
· Not Requirement:
· (1): Personal knowledge
· Notes:
· Context is very important
· W: “Todd told me that he owed Mike $100.
· This statement is against interest if he really owes $100.  But it is not against interest if he really owes him $500.  
· Look at circumstances.  The statement itself may look like it is against interest, but the circumstances in which it was made may not be.
· Lady makes an affidavit that says bank not at fault for losing some of her money.  Looks against interest, but not if she made the affidavit in order to withdraw the rest of her money.  
· Statements may circumstantially be against interest.  For example, statement by employee that could potentially get him fired. 
· Against Declarant’s Penal Interest

· Offered by D, used to EXCULPATE  D
· Need Corroboration: “Corroborating circumstances that indicate trustworthiness”
· Ex: A dying person is not really trustworthy, cuz nothing is really against their interest.
· On the other hand, if a person who has a lot going for them, like just found a great job, gives a statement against interest, it is pretty trustworthy.
· Does not raise Confrontation Clause concerns because offered in favor of D.  
· Offered by Prosecutor, used to INCULPATE  D
· This may be barred by the Confrontation Clause.  Lilly  
· Collateral Statements Inadmissible
· Only the parts of the statement that inculpates the declarant are admissible.
· This does not render the exception useless though, because in conspiracy charges, the declarant’s inculpatory statement can be used against a co-conspirator.  
· Be careful of statements currying favor with authorities.
· Williamson v. U.S: “I was delivering Willamson’s cocaine.”  The part that says declarant was delivering drugs was admissible.  However, the part that says the cocaine belonged to Williamson was collateral, and held inadmissible. 
· Even if Statement is Admissible, May Violate Confrontation Clause
· The only possible way it may be admissible is if there are “particularized guarantees of trustworthiness.”  Corroborating evidence does not satisfy this requirement.  Lilly 
· Lilly v. Virginia (no majority): Brothers Mark and Ben Lilly arrested for robbery and murder.  Mark says that Ben shot the guy.  This was against interest Mark’s interest because he still gets busted under felony murder.  Some justices said it was inadmissible because it was not against interest (“currying favor”).  Plurality said it was inadmissible because it violated Confrontation Clause because it was not deeply rooted, nor had any particularized guarantees of trustworthiness.
· CA §1230: Against Interest
· Everything the same except:
· (1): Includes as against interest, risk of hatred, ridicule, or social disgrace in the community
· (2): Does not require corroboration when against penal interest.
· But judge can still keep it out under §352 (same as FRE 403).  
· (b)(4): Statement of Personal or Family History
· (A): Declarant’s Own History
· A statement concerning declarant’s own birth, adoption, marriage, divorce, etc., even though declarant had no means of acquiring personal knowledge of the matter stated.
· (B): Relative or Intimate Associate
· A statement concerning the above, including death, of another person, if
· The declarant was related to the other by blood, adoption, or marriage, or
· Was so intimately associated with the other’s family as to be likely to have accurate information concerning the matter declared.
· Scope of statement: “Concerning” the relationship.   
· (b)(5): Forfeiture by Wrongdoing
Enacted to cure witness intimidation
· Requirements:
· (1): Statement offered against a party engaged in wrongdoing
· (2): Intended to keep them from testifying
· Standard of Proof: Preponderance of the Evidence
· Ex: Probably satisfied if D is in prison, knows about illicit efforts about to be made on his behalf, and does nothing to stop them.  (p.405 n.6)
· CA §1350: Unavailable Declarant 
· This has more requirements than FRE, because gang problem so big in CA, don’t want gang cases to be tried entirely on hearsay statements.  
· Requirements:
· (1): Criminal proceeding is for a serious felony 
· (2): Homicide or kidnapping of the declarant
· (3): Statement has been memoralized in writing, or recording
· Standard of Proof: Clear and Convincing Evidence
· 807: Catchall Exception (formerly 804(b)(5) & 803(24)) ( Used very rarely
· Requirements:
· (1): Statement not covered by 803 or 804 (no near-misses)
· (2): Equivalent circumstantial guarantees of trustworthiness, and 
· (A): Offered regarding material fact (this evidence is essential)
· (B): More probative than other evidence procurable by reasonable efforts
· (C): Serves the interest of justice
· (3): Notice (probably the most important)
· Some factors of trustworthiness:  Weaver
· declarant’s propensity to tell the truth
· whether statements were made under oath
· assurances of declarant’s personal knowledge
· time lapse between event and statement concerning it 
· declarant’s motivations 
· Trustworthiness must be drawn from the circumstances that surround the making of the statement and the content of the statement, at the time of the statement, and that render the declarant particularly worthy of belief.  Not evidence introduced at trial.  Idaho v. Wright
· Bottom Line: If you have necessary evidence, and you have circumstantial evidence of trustworthiness, and no other exception applies, argue for the catchall.  And if it is a near miss, the court will be less inclined to admit it.  
· No CA equivalent, because CA has more exceptions than FRE.
· Child Abuse Cases
· This is an area where the catchall could play a big role, as courts often use it to admit statements by child victims describing abuse.  
· List of factors for child trustworthiness:
· precocious knowledge and age-appropriate language
· behavioral changes (fearfulness of men/women, etc.)
· general demeanor and affect
· particular indications of pain or emotional upset
· presence or absence of bias or motive
· number and consistency of repetitions of the basic story.  
· Idaho v. Wright: (“New Hearsay”)  2 children sexually abused.  Too young to testify.  Statements made to doctor (statements to MD exception didn’t apply because not made for treatment) weren’t trustworthy enough, because doctor could have played a role, such as leading questions, etc.  
· CONSTITUTIONAL BAR TO HEARSAY
· 6th Amendment: Confrontation Clause ( only applies to criminal cases
· Applies to states as well
· Gives the “accused” 3 rights:
· (1): Right to confront witness
· (2): Right to subpoena witness
· (3): Right to counsel  
· The 2 extremes that this could mean is:
· No hearsay allowed at all, or
· D only has the right to cross-x if the W shows up  
· In actuality, the real meaning lies somewhere in between:
· There is a preference for cross-x, but if there is no opportunity to cross-x, then statement must either:
· (1): Fall under a “deeply-rooted” exception
· Dying declaration
· Co-conspirator stmts
· Business records
· Public records
· Admissions
· Medical stmts for treatment
· (2): Have a “particularized showing of trustworthiness”
· Case by case analysis (concentrate on circumstance in which stmt made)   
IV.  CHARACTER EVIDENCE                                                                                                                 .

GENERAL PROHIBITION

The problem with some character evidence is that they tend to show propensity.  We don’t allow propensity, because we don’t try people for who they are, only for what they did.  
CHARACTER OF THE ACCUSED
· 404(a): Generally, character evidence is not admissible to show propensity. [CA §1104: Same]
· 404(a)(1): Exceptions for Accused: Pertinent character trait of the accused can be introduced only in criminal case if:
· (1): Defendant  Introduces [CA §1102, 1103: Same]
· D may introduce pertinent character traits of himself (that he is law-abiding, etc).  
· This is mainly historically based.
· “Pertinent” Example
· In a battery prosecution, evidence that D is “honest” is not pertinent, but evidence that he is “non-violent” is  
· D may introduce evidence in the form of reputation or opinion.  [405(a)]
· Must lay foundation:
· Reputation
· “Do you know this person?”
· “How long have you lived there?”
· “Do you know his reputation?”
· Opinion
· “How do you know him?”
· “How long have you known him?”
· (2): Prosecution Can Introduce:
· (a): To Rebut D
· Prosecution may offer evidence to rebut character evidence that D has introduced about himself.
· (b): When D Attacks Witness’ Character
· If D introduces character evidence of the Victim (under 404(a)(2)), prosecution may introduce evidence of the same character of the accused.   
· Prosecution may introduce evidence in the form of reputation or opinion.  [405(a)]  
· Note: Prosecution must wait until D “opens the door” before introducing character evidence.
· 405: Use of Specific Instances
When character evidence is permissible, specific instances of conduct may only be introduced:

· (a): On Cross-X
· On cross-x, you can only ask about prior instances.  Cannot introduce evidence.
· (b): Character is Element of Charge, Claim, or Defense
· When character is an essential element, proof may also be made of specific instances of that person’s conduct.  
· You’re not introducing it as evidence of D’s character, but as an element of the crime.  
· Criminal Cases
· This is hardly used in criminal cases, because character is hardly ever an essential element of a crime.
· Civil Cases
· Defamation
· Making a comment that diminishes someone’s reputation in the community.
· Negligent Entrustment
· Giving something to someone who has a reputation for being not responsible. 
· CA §1103(b): Specific instances of D is only admissible when the issue is violence.
· 404(b): Prior Bad Acts
· Generally, evidence of other crimes, wrongs, or acts, cannot be used to show propensity, but can be used to show:
· Motive
· Opportunity
· Intent
· Preparation
· Plan
· Knowledge
· Identity
· Absence of mistake or accident
· Modus Operandi (MO)
· Requirements:
· (1): Must give notice
· (2): Danger of 403   
· Proving Prior Acts
· Must prove by Preponderance of the Evidence. 
· Because of the different burdens of proof, prior acts can come in even if D was acquitted of charges in a prior proceeding.  
· Forms of Proof
· Witness testifies
· Judgment from another court
· Ask about it on cross-x  
· Special Rules in Sex Offense Cases
Generally, prosecutor may introduce evidence of prior sexual misconduct to show that D acted in conformity ( Okay to show propensity.
· 413: Sexual Assault Cases
· (a): If D is charged with sexual offense, prosecutor may introduce prior sexual offenses.  
· (b): Prosecutor must first offer the evidence to D 15 days before trial.
· (c): See rule for definition of sexual assault.  
· Still subject to FRE 403
· 414: Child Molestation Cases
· Exactly the same as 413.  
· 415: Civil Sexual Assault Cases
· Encompasses 413 and 414, for sexual assault and child molestation.
CHARACTER OF THE VICTIM
· 404(a): Generally, character evidence is not admissible to show propensity.
· 404(a)(2): Exceptions for Victim: Pertinent character trait of the victim can be introduced only in criminal case if:
· (1): Defendant Can Introduce [CA §1103: Same]  
· Defendant can introduce pertinent character traits of the victim.
· D may introduce evidence in the form of reputation or opinion.  [405(a)]
· See above for laying foundation.
· (2): Prosecutor Can Introduce:
· (a): To Rebut D
· Prosecution may offer evidence to rebut character evidence that D has introduced about victim.
· (b): To Rebut Evidence of First Aggressor in Homicide Case
· Prosecutor may introduce evidence of victim’s peacefulness in a homicide case to rebut evidence that victim was the first aggressor.
· Unlike (a), prosecutor does not have to wait for D to “open the door.”   
·  Prosecution may introduce evidence in the form of reputation or opinion.  [405(a)]
· Note: Prosecution must wait until D “opens the door” before introducing character evidence.
· When the door is opened, P has a choice of introducing favorable character evidence of the V, or bad character evidence of the D.
· 405: Use of Specific Instances
· Same as for D: Okay on cross-x, and if character is essential element.
· CA: Specific Instances always okay.  Different for D.
· Special Rules for Sex Offense Cases (Rape Shield Laws)  [CA §782, 783, 1106]
· 412(a): General Rule: In any proceeding involving sexual misconduct cases (D doesn’t have to be charged with sexual misconduct, just involved), victim’s sexual behavior is inadmissible.  Specifically:
· (1): Evidence that victim engaged in other sexual behavior
· (2): Evidence victim’s sexual predisposition 
· Exceptions:
· Criminal Cases [412(b)(1)]
· Specific instances of victim’s sexual behavior admissible to show:
· (A): Someone else was responsible 
· source of semen, injury, or other physical injury
· (B): Consent
· i.e. that they slept together before.
· (C): Constitutional rights of D
· If being charged with sex offense, to defend yourself, you can bring evidence to show motive.  Olden 
· Civil Cases [412(b)(2)]
· (A): Evidence of sexual behavior admissible if probative value substantially outweighs harm to victim or prejudice.  
· (B): Reputation of victim admissible only if it is put in controversy by the victim.  
· Procedural Protections
· Advance notice
· Judge decides admissibility in chambers  
· Notes:
· Rule only applies if the person is a victim of alleged sexual misconduct.  For example, rule does not apply in a defamation action involving statements concerning sexual misconduct in which the evidence is offered to show that the statements were true. 
· 412 trumps all other rules admitting conduct, except for 403.
· “Past sexual behavior” connotes all activities that involve actual physical conduct, i.e. sexual contact:
· use of contraceptives
· evidence of venereal disease
· birth of an illegitimate child, etc. 
· Olden v. Kentucky: D charged with rape.  D wanted to admit evidence that victim was living with D’s brother, which would normally be inadmissible.  D wanted to admit it as evidence of motive, that she was making it up (after having consensual sex with D) to save her relationship with the brother.  Court held that excluding the evidence violated D’s constitutional rights.  
CHARACTER OF THE WITNESS

See Impeachment, infra
V.-VII.  OTHER FORMS OF EVIDENCE                                                                                                 .

V. HABIT & ROUTINE PRACTICE

· 406: Habit, Routine Practice

· Evidence of habit for person, or routine practice of an organization is admissible to prove conformity with the habit. 

· Does not require eyewitness or corroboration of the habit/routine.  
· Evidence of habit is always in the form of Specific Acts
· Personal Habit
· Habit v. Character

· Character is a generalized description of one’s disposition – usually about honesty, peacefulness, etc.

· Habit is more routine – it’s an unconscious regularity.

· Habit is more reliable – it happens over and over again, can follow someone’s behavior.  

· Habit is a person’s regular practice of responding to a particular kind of situation with a specific type of conduct.

· Some things we may consider habit are too volitional to be considered habit by the courts.

· going to church

· drunkenness

· getting into lots of fights 
· Examples:
· Problem 5-M (p.501):
· Car accident.  Witness to testify that Lance was “a good and careful driver.”  That is character evidence.  Habit would be, “Lance always drives slowly in this particular lane.”  This is more specific, and admissible.
· Problem 5-N:
· Halleck putting Freon in a car, one of the cans blows up on him.  Co-worker was going to testify, “he is often seen heating cans with an immersion coil.”  This is admissible habit.  If he said that “Halleck is a careless worker,” it would be inadmissible.  
· Routine Practice
· Examples:
· Doctor always giving patients warnings about a particular procedure. 
· A clerk in the office periodically collects and mails letters in the out-box.
· Problem 5-0:
· Issue was whether a deportation notice was served.  INS employee testifies that he did not personally serve the notice, but it is in the ordinary course of deportation proceedings that officer notifies the deportee.  This was admissible.  
VI. REMEDIAL MEASURES

Although it seems relevant, generally inadmissible.  Policy considerations outweigh the relevance.

· 407: Subsequent Remedial Measures
· Not admissible to prove negligence, culpable conduct, product defect, design defect, or need for a warning or instruction.  

· Exceptions:
· Okay to admit for other purposes:
· Proving ownership or control
· Feasibility of precautionary measure, if controverted
· Impeachment 
· Feasibility
· Hard part is determining whether the D is controverting, or just saying he chose not to do it.  
· To controvert, need specific testimony saying that it couldn’t be done.  
· Tuer v. McDonald: Decedant’s surgery suspended for more urgent patient.  Decedant was taken off medication.  After, hospital changed procedure to leave patient on medication.  P claimed hospital controverted feasibility, but court held that it was merely a judgment call to take patients off of the medication.  
· Impeachment
· Ex: Witness testifies that the procedure they had in place were the best possible.  The other side then says, “Then why did you change your procedures?”
· Timing Issue
· The accident, or cause of action, is the trigger of “subsequent.”
· Ex: P driving a 1984 car.  In 1988, car accident.  Changes to the car were made in 1985.  P can admit the remedial measures taken in 1985, because that was before the accident, not subsequent.
· CA: General inadmissibility rule do not apply to products liability cases.
· Rationale: Too relevant.  Big manufacturers would not change their whole process unless it was defective.  
· Erie Doctrine
· Because of the difference in rules, D’s would rather be tried in Federal courts.  
· Courts are split on whether this is a procedural rule or a substantive rule.  
VII. COMPROMISE, SETTLEMENT AND PLEA NEGOTIATIONS
· 408: Compromise and Offers to Compromise
· Offering or accepting compromises is generally not admissible to prove validity or amount of claim.  Also, conduct or statements made in compromise negotiations are not admissible.  
· Limitations:
· Does not exclude (insulate) evidence otherwise discoverable.  

· Exceptions:

· Does not exclude if offered for other purposes:
· (a): Proving bias or prejudice of a witness

· Ex: D pays off victims.  During trial, one of the victims testify for the D.  P may admit evidence of settlement to show bias.  

· (b): Negate a contention of undue delay

· (c): Proving an effort to obstruct a criminal investigation or prosecution  

· Note:

· There must be during formal settlement negotiations.  A party cannot just offer something, then expect it to be inadmissible under this rule.  

· 409: Payment of Medical and Similar Expenses
· Evidence of furnishing or offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury. 

· Limitation:

· Can be use to prove amount of damages.

· 410: Plea Bargaining 
· The following are not admissible in any civil or criminal proceeding against the defendant or participant in the plea discussions:

· (a): A plea of guilty which was later withdrawn
· (b): A plea of nolo contendere
· (c): Any statement made in the course of any proceedings under Rule 11

· (d): Any statement made during the course of plea discussions with an attorney for the prosecuting authority which do not result in a plea of guilty or which result in a plea of guilty later withdrawn

· (i): Timing

· Must be during formal plea discussions.  

· (ii): Persons

· If the person is just law enforcement, not covered by rule unless he specifically has authority to negotiate.  If no authority, it will be an admission, so be careful.    

· Exceptions:
· (a): A statement can be admitted when it should be considered contemporaneously with another statement introduced by the D, out of fairness

· (b): Can be admitted in a criminal perjury proceeding.  

· Notes:

· Statements made during plea negotiations cannot be used to impeach.

· Only statements personal to the D are covered.  

· Ex: “Keep them out of it, they had nothing to do with it.”  This is not covered, and may be used against the D.  

· 410 can be waived.  So you can tell the D that what he says can be used against him if he does not tell the truth on the stand.  

· 411: Liability Insurance
· Evidence of insurance is not admissible upon the issue of negligence or wrongful action.

· Exception:

· Can be used for other purposes:

· Proof of agency

· Ownership or control

· Bias or prejudice of a witness 

VIII.  COMPETENCY OF WITNESS                                                                                                        .

· 601: General Rule of Competency
· Every person is competent to be a witness, unless otherwise provided in the rules.

· Under CL, the following were incompetent:

· Mental incapacity

· Religious heathens

· Convicts

· Infants

· Parties

· Spouses

· Accomplices

· Other interested parties

· FRE 601 is a very low bar, and bad witnesses are kept out by the other rules: 403, 602, 611(a) (judge’s control over the courtroom), 603.

· Basically, 3 things make you incompetent:

· (1): Inability to communicate

· (2): Inability to tell the truth [603]

· (3): No personal knowledge [602]

· In determining W competency, judge may hold voire dire, or ask for expert testimony (e.g. mental exam).

· US v. Lightly: Stabbing in a prison.  D wants a criminally insane W to testify, that W was the one who stabbed the victim.  Court held that the W possessed all 3 of the above, so he was competent to testify.  Note: If the W is so insane and crazy, judge can keep him out under 611(a) (control over the court).

· CA §700: Competency

· Same as FRE, everyone presumed competent.  
· 701: Exceptions:
· (1): Inability to communicate
· (2): Incapable of understanding the duty to tell the truth  
· 602: Lack of Personal Knowledge 
· Witness may not testify unless they have personal knowledge.  
· Evidence to prove personal knowledge may, but need not, consist of W’s own testimony.  
· 603: Oath or Affirmation

· Before testifying, every witness shall be required to testify truthfully by oath or affirmation.  This is to awaken the W’s conscience and impress upon them the solemnity of the proceeding.  
· Penalty of perjury is what makes them tell the truth.  
· Court may allow any type of ceremony necessary to impress upon the W the solemnity of proceeding.  
· The Child Witness
· This is one area where the courts still have to be careful.  
· There is no per se age requirement, as long as the child: Ricketts v. Delaware  
· Knows the difference between the truth and a lie, and
· Knows the consequences of telling a lie.  
· Methods of testimony:
· Use of anatomically correct dolls.
· Closed circuit television 
· CA §1228: Child’s out of court statements as evidence corroborating D’s confession

· If D confesses to sex crime, and all the following conditions are met, the child need not testify:
· (a): Statement made by child under age 12, and in writing by law enforcement
· (b): Statement describes child as victim of sexual abuse
· (c): Statement made prior to D’s confession.
· (d): No circumstances rendering the statement unreliable
· (e): Minor is unavailable under §240(a), or refuses to testify
· (f): Confession was memorialized by law enforcement.  
· Hypnosis

· There can be no per se rule against admitting hypnotically refreshed memory of Defendant, especially if there are some safeguards in place.  Rock v. Arkansas  
· However, it is unclear whether the same is true if someone other than the D is the witness.
· CA §795: The CA rule is a little more clear on this
· In civil case, anything goes.
· In criminal case, W can testify as long as certain conditions are met (refer to rule for the conditions).  
· 604: Interpreters
· Interpreters can be used, but must be qualified as an expert, and give oath.  
· 605: JUDGE 

· Judge may not testify as witness in a case he is trying.  
· No objection required, it is automatic.  
· CA: Must object to prevent judge from testifying.
· 606: JUROR 

This rule is not really needed because jurors who might be called as a witness are discovered during voire dire.  

· (a): At Trial

· Juror may not testify during trial. 
· (b): After Trial

· Upon challenging of a verdict, jurors may not testify regarding internal matters, but may testify regarding extraneous prejudicial information.  
· Internal Matters (not allowed)
· Misunderstanding of jury instructions
· Compromise verdict
· Emotional reactions
· Basically, anything that has to do with how they reached a verdict, the deliberative process.
· Extraneous Prejudicial Information (allowed)
· Bribe
· Newspaper brought in to deliberations
· Juror self-investigation
· Any improper outside influence.  
· Tanner v. US: Jurors were smoking out and drinking.  This was part of deliberative process, and jurors could not testify.  Juror behavior is internal, even if it is induced by drugs.  Note: Rule does not preclude outside witnesses from testifying as to the conduct of the jurors, or reporting misconduct during trial. 
IX.  RULES OF EXAMINATION                                                                                                               .

· 611: Mode and Order of Interrogation 
· (a): Control by Court
· The court shall exercise reasonable control over the mode and order of interrogating W’s and presenting evidence so as to:

· (1): make the interrogation and presentation effective, and

· (2): to avoid wasting time, and
· (3): protect W’s from harassment or undue embarrassment 

DIRECT EXAMINATION

Asking Q’s to W to get the story out, without putting words in his mouth.
· 611(c): No Leading Questions

· Leading Q’s not allowed on direct 

· Except: as necessary to develop W’s testimony 

· Hostile W

· Preliminary/uncontested matters: “You live in LA right?” “You are a doctor?”

· Difficult W’s/uncooperative
· W can’t remember

CROSS-EXAMINATION
Leading Q’s okay, use to make W tell your story.  
· 611(b): Scope of Cross-X
· Should be limited to the subject matter of the direct examination and matters affecting the credibility of W.

· Except: court has discretion to permit inquiry into additional matters.  

· 611(c): Leading Questions Okay
OTHER MATTERS
· 612: Refreshing Memory
· May use anything to refresh/stimulate a W’s memory.    

· May refresh memory either:

· (a): while testifying, or

· (b): before testifying 
· Safeguard: 

· Adverse party has a right to see it, and have it admitted into evidence, but only to impeach. 

· Distinguished from Past Recollection Recorded
· This is not the same thing.  Anything can be used merely to refresh memory, and it is not admitted into evidence.  However, if this does not work, then you want to resort to Past Recollection Recorded (hearsay exception).  Baker  
· If you don’t want the other side to see something, do not show it to W.  Even things used to refresh memory before testimony must be offered to other side if requested.  Even things that are normally privileged, like attorney work product.  James Julian v. Raytheon 
· Baker v. State: D wanted to refresh testifying officer’s memory with another officer’s police report.  Couldn’t come in under Past Recollection Recorded because it wasn’t made from his personal knowledge.  But it was admissible just to refresh officer’s memory.  
· CA §771: Requires the writing to be turned over, while FRE has discretion.

· 613: Calling and Interrogation of Witnesses by Court
· (a): By Court

· Court may call a W on its own motion or at suggestion of a party, and all parties are entitled to cross-x.

· (b): Interrogation by Court

· (c): Objections

· 615: Exclusion of Witnesses
· Court may exclude W’s from the courtroom so they cannot hear the testimony either:

· By request of a party (court must exclude upon request, unless exception applies), or

· On its own motion
· Exceptions (not excludable):
· (1): A party that is a natural person
· (2): Non-natural representative of a party (government, case agent, corporation) 
· (3): A person who is essential to a party’s cause (expert)

· (4): Person authorized by statute to be there (victim statutes)  

· Victims are not parties.  However, victim’s right statutes prohibits excluding them from federal courts.  

· Violation of sequestration order does not automatically exclude testimony.  

X.  IMPEACHMENT                                                                                                                                 .

NON-SPECIFIC IMPEACHMENT

· (1): Bias, Motive to Lie
· Not explicitly covered in rules, but allowed because it makes sense.  

· Evidence may come in to show bias, unless other rules exclude it (401, 403).  Abel 

· Court may impose reasonable limits on efforts to show bias and cut off questioning when the point has been made. 

· Method:

· Cross-x

· “Isn’t it true that you are having an affair with D’s wife?”

· “Isn’t it true that you owe the D money?”

· “How much are you getting paid for testifying for the D?” (to expert W) 

· Extrinsic evidence (witness)  
· US v. Abel: D on trial for robbery.  P wants to impeach D’s witness by introducing testimony that W and D are both in the Aryan Brotherhood to show bias (to lie for each other).  Court held it admissible to show bias, but put limitation, could not say the name Aryan Brotherhood, cuz too prejudicial.  It is the attributes of the gang that was important, not the name: a secret prison sect sworn to lie and kill for each other.  Note: Not similar membership in any organization shows bias, only ones with certain attributes (lying for each other). 
· CA §780(f): Specifically allows evidence to show bias or motive.  

· (2): Bad Perception or Memory
· This is also not covered in the rules.  
· Trying to show that W had only a brief chance to see or hear what she described in testimony, or that something about her makes her observation unreliable.  

· Method:

· Cross-X

· Extrinsic evidence 

· Examples:

· Evidence that victim of Kobe’s sexual assault had a mental breakdown shortly before the Kobe incident.  Use to show that her perception was off, and mistakenly perceived the situation as assault.  

· Can bring in W’s drug use, and drug use on the particular day in question.  

· (3): Type of Person Who Lies (untruthful)
· (a): Character- Liar
· 608(a): Opinion & Reputation Evidence of Character
· Requirements:
· (1): Must only be evidence of truthfulness or untruthfulness
· (2): Only admissible to rebut an attack of untruthfulness
· Only opinion or reputation allowed
· Extrinsic evidence okay
· (b): Prior Deceitful Acts (no conviction) 
· 608(b): Specific Instances of Conduct
· Requirements:

· (1): Only on cross-x  

· (2): Must be evidence of a deceitful act

· Eg. forgery, fraud, perjury, false loans, etc.  
· Only on cross-x; no extrinsic evidence
· Therefore, you’re stuck with W’s answer.  If you’re a good cross-xaminer, you can ask in a way that W must answer the way you want them to.  Lying W can be dealt with in subsequent perjury prosecution.   
· Cross-examiner must have a good-faith belief when asking.
· If Witness is the Defendant
· May be able to admit specific acts that do not involve untruthfulness under 404(b).
· If get in under 404(b) for other purposes, extrinsic evidence okay.
· CA §787: In civil cases, unsure.  In criminal cases, adopts the FRE.
· (c): Prior Convictions [FRE 609]
· 609(a)(2): Crime of Dishonesty (misdemeanor or felony) 
· Always admissible  
· 609(a)(1): Other Felony 

Felony = Punishable by > 1 year.  If punishment = 1 yr ( only a misdemeanor  
· W = Witness
· Presumed admissible, unless opposing party shows prejudice > probative value
· W = Defendant
· Admissible only if prosecution shows probative value > prejudice 
	Crime
	Impeaching Accused
	Impeaching Other Witness

	Crime of dishonesty or false statement [609(a)(2)]
	Always admissible
	Always admissible

	Other felonies 

[609(a)(1)]
	Admissible only if prosecution shows probative value outweighs danger of unfair prejudice
	Admissible unless party opposing impeachment shows, under FRE 403, that unfair prejudice substantially outweighs probative value

	Other misdemeanors
	Not admissible
	Not admissible


· Only the name and date of the conviction gets in.
· Methods of Introducing Evidence
· Cross-x
· Extrinsic Evidence (judgment of conviction)  
· Other Requirements:
· Time Limit
· 10 years from either conviction or release (whichever later) to date of new trial.
· But: if over 10 years, court may still admit if probative value > prejudice, and give the other side notice.  
· Pardons
· If W found to be rehabilitated, not admissible.
· But: not all pardons preclude admissibility.
· Juvenile Convictions 
· Generally no 
· But: courts have discretion.
· Pendency of Appeal 
· Still admissible
· Rule 403 Balancing Factors (Gordon):
· Court must look at the underlying facts and balance: 
· (1): Nature of the Conviction
· Dishonest?  Serious disregard for the law?
· If too similar to the current offense, greater chance of spillover ( Prejudicial
· Prosecutor’s Argument
· This was a serious crime.  Jury shouldn’t get the wrong idea that these are good guys.  And it is not related to the D’s charge, so no spillover.  If they have such a disregard for the law, they won’t hesitate to lie in court.  
· Defense Argument
· These crimes are too inflammatory and too prejudicial.  The jury may use it for propensity, not merely to impeach.  Too much spillover.  
· (2): Timing of Crime
· Look at recency or remoteness.  
· (3): Importance of W’s Testimony and How Much in Dispute
· Is it really important to D’s case?
· On the other hand, if it is really important, P will argue that that is the reason we have to know more about their background.  
· (4): Procedural History of Case
· In Lipscomb, D testified in lower court and was impeached, so now he wants the W’s to basically testify to the same thing.  
· (5): Length of Record (wrap sheet) 
· Life of crime, then less regard for the law.  
· If long wrap sheet, D may argue to let only some of them in (it is stupid to argue for none of it to come in).  Compromise.
· If D is the witness
· Alternative ways to get in prior deceitful acts:
· (a): 404(b): Prior bad acts (on case in chief or cross) to show “other purpose”
· (b): 608(b): Prior deceitful acts (on cross-x) to show details of the deceitful acts
· (c): 609: Prior conviction, but only get to admit name and date
· Example
· D on trial for robbery, and D takes the stand.  Prosecutor wants to admit false statements on previous tax returns.  Prosecutor can bring it in under 609 as a conviction, but only gets in the crime and date.  If he wants to bring in details of the crime, like all the false statements that he made, he could bring it in under 608(b) as prior deceitful act.
· Preserving Appeal
· D’s often submit a motion in limine, to have certain evidence suppressed, before deciding whether to take the stand.  If the judge denies motion, and D wants to appeal the decision, he must take the stand.  He has to take the stand to preserve an appeal on the motion in limine.  Luce 
· Why?:  To perform 403 balancing, court must know the precise nature of the D’s testimony, which is unknowable when the D does not testify.  Luce   
· CA §788: If felony, then automatically admissible
SPECIFIC IMPEACHMENT

· (4): Prior Inconsistent Statement
· Specific lie in testimony

· Focus on specific problems with content

· This is non-hearsay, for impeachment purposes only, not substantive evidence.  

· Under CL:
· Before using prior inconsistent statement, had to show the statement to the W first.  But that sucked because it took away the bang from the cross-examiner’s case.
· 613:Prior Statements
· (a): No longer need to show statement to the W first

· But, must show statement upon request of opposing counsel.   
· (b): Extrinsic Evidence
·  Admissible if: 
· W is given opportunity to explain or deny (at any time), and 

· Opposing party must have a chance to interrogate the impeaching W.
· Limitations:  

· Sandbagging

· W1 testifies.  Opposing counsel then cross-examines, but does not ask about any prior inconstant statements.  When W1 is off the stand, opposing counsel then calls W2 to impeach W1 with prior inconstant statements.  This is okay as long as W1 is still around to be given a chance to explain.  Not okay if he is gone.   

· Cannot call a witness for the sole reason of impeaching him, in order to get in inadmissible evidence.  Webster  
· E.g. Prosecutor knows that W will give exculpating testimony but calls W anyways, just so he can admit prior inconsistent statements inculpating D given to FBI.  This is not permissible.  
· US v. Webster: Similar facts as the example.  However, prosecutor had a good faith belief that W was actually going to give favorable testimony, inculpating D.  So it was okay for prosecutor to admit prior inconsistent statements to impeach.  

· Illegally obtained prior statements.  Harris  

· Illegally obtained statements (after Miranda warning) may not be used in case-in-chief, but may be used on cross-x to impeach W.  

· (5): Contradicting the Witness
· No FRE for this.  

· Rule: Courts generally exclude counterproof (extrinsic evidence) that contradicts only on a collateral point.  They require a dual relevancy of evidence offered to contradict a witness, for such proof must tend not only to rove that he lied or erred, but also to prove some other point that could make a difference in the case. 

· May contradict W on cross-x on any matter, whether a collateral or major point.  However:

· Collateral ( No extrinsic evidence allowed to prove.

· Major ( Extrinsic evidence admissible.  

· FRE 403 and 611 prohibit extrinsic evidence for collateral matters.

· Judge determines whether collateral or major.  
REPAIRING CREDIBILITY

· (1): Explain answer on redirect

· (2): Preemptive strike

· If you know something bad about your W or their testimony, bring it out first, so it won’t make as much of an impact.  
· (3): Evidence of truthful character [608(a)]

· But character must be attacked first.  

· (4): Prior consistent statement [801(d)(1)(c)]

· Repair credibility and for substantive evidence.  

· (5): Corroborating evidence 
XI.  OPINION & EXPERT TESTIMONY                                                                                                   .

LAY OPINION TESTIMONY

· Common Law: Historically, lay witnesses could only testify to facts, and only experts could give opinion.  But that was a dumb rule.  
· Rules Approach: “Facts” and “opinions” are regions in a continuum, and they differ in degree rather than kind; facts are more specific or concrete, opinions more general or conclusory. 

· 701: Lay Opinion Testimony
· Requirements:

· (1): Rationally based on perception

· (2): Helpful to the jury, and

· (3): Not expert testimony (not covered by 702)

· Limitations: 

· No speculation (“I can only guess,” “she looked guilty”)

· Opinion is okay, even if the witness is not sure.  As long as it is rationally based on perception. 

· People v. Maglaya: Police officer was allowed to give his lay opinion that the shoe print found at the crime scene were similar to the pattern on D’s shoes.
· 704: Opinion on ultimate issue is okay.

EXPERT TESTIMONY  [FRE 702]
· (1): Who is an Expert?

· Anybody with specialized knowledge.  Could be from training, experience, education, etc. 

· Basically, anyone with more knowledge than the ordinary person from experience (e.g., landowner testifying about land values).
· (2): When Can Experts Testify?
· To assist the trier of facts to understand the evidence or to determine a fact in issue (without taking their job).  
· Doesn’t matter if it is within they jury’s sphere of knowledge.  Judge decides what is helpful.  

· (3): Bases for Expert Testimony  [FRE 703]
· (a): Facts learned before trial (firsthand knowledge)

· (b): Facts learned at trial

· (c): Outside information (research, treatises they’ve read, lectures attended, etc.) 

· (d): Hypotheticals 

· It need not be admissible evidence.  
· Inadmissible evidence will not be disclosed to jury by proponent unless court decides probative value > prejudicial.  Opposing party can always get it in.   
· (4): Qualifying an Expert  
· (a): Skills and Education

· Other side may stipulate, or want to voir dire the expert.

· (b): Standards for Expert Opinion (Qualifying the expertise)

· (i): Frye  [CA – General acceptance in science community]
· Kelly Frye: The lie detector test.
· (ii): Daubert/Kumho  [Fed.- Flexible std/”Gatekeeper”]
· Judge is the gatekeeper, and will look at factors:
· (1): Can the technique or theory be tested (objectively)
· (2): Whether the technique or theory has been subject to peer review
· (3): The known or potential rate of error
· (4): Whether the technique or theory has been generally accepted in the community 
· Kumho added that the Daubert standard applies to all types of expert testimony, not only “scientific,” and that the factors are flexible.  
· FRE 702 (came after Kumho and codifies Daubert)
· Requirements:
· (1): Testimony based on sufficient facts or data
· (2): Product of reliable principles and methods (Daubert factors) 
· (3): Applied methods in a reliable manner
· (5): Bringing out Expert Testimony [FRE 705]
· (a): FRE 705: Expert can give conclusion without discussing underlying facts
· On cross-x, opposing counsel may inquire into underlying facts or data
· (b): Hypotheticals.  This was the CL method.
· 704: Opinion on Ultimate Issue

· Permissible
· Exception:  In criminal case, expert may testify as to D’s intent or mental state constituting an element of the crime charged.  
· The expert can, however, parrot the language of the statute: “He understood the consequences of his actions.”  “He is psychotic.”  But it is not acceptable to say, “He had specific intent to rob,” or, “He was legally insane.” 
· CA §805: No such exception, so expert is allowed to testify to mental state.
· See also CA §1107: Battered Women’s Syndrome 
· 706: Court Appointed Experts

· Not used much because that is not the adversarial system.  Most likely to occur for determining competency, children, technology. 
· (a): Court can appoint on own motion or motion of pary
· (b): Disclosure to parties
· (c):Parties get report
· (d): Parties can cross-examine
· (e): Parties can still call their own experts 
XII.  BURDENS OF PROOF AND PRESUMPTIONS                                                                              .

BURDENS OF PROOF 
· Burden of Pleading
· Usually on the plaintiff  
· Criminal: Indictment 
· Civil: File a complaint
· Burden of Proof  
· (1): Burden of Production

· Burden is to produce sufficient evidence for a prima facie case.  Usually on the plaintiff.
· Affirmative Defenses 
· Most Jurisdictions: D has both burden of production and burden of persuasion for defenses.  
· Some Jurisdictions: D only has burden of production for defenses, and prosecutor/plaintiff has burden of persuasion that it is not a valid defense.
· (2): Burden of Persuasion
· Criminal: Beyond all reasonable doubt
· Civil: Preponderance of the evidence
· Civil (e.g. fraud): Clear and convincing  
· The burden of persuasion can be put on the D for any affirmative defenses only after the P makes out a case-in-chief against the D.  Patterson  
· Texas Dept. of Community Affairs v. Burdine: Employment discrimination case.  After D satisfied burden of production for affirmative defense, the lower court mistakenly put the burden of persuasion on him.  However, in this jx, court said P still has the ultimate burden of persuasion.  
· FRE 301 and shifting burdens
PRESUMPTIONS  

· Presumptions have the weight of the law behind it.  It is a device that requires the trier of fact to draw a particular conclusion when the basic facts are established, in the absence of evidence tending to disprove the fact presumed (“counterproof”). 
· Rebuttable Presumption – Just a starting point

· Irrebuttable Presumption – Set in stone

· Criminal Cases: No irrebuttable presumptions.  D’s have a right to defend themselves.  CANNOT have presumptions for an element of the crime.  Sandstrom  
· Sandstrom v. Montana: Guy confesses to killing his wife, and jury instructions said “purposefully” and “knowingly” are presumed.  This is not allowed, and court reversed conviction.  

INFERENCES

· Inferences refer to conclusions that are permitted but not required.  A logical step that a jury may make from the evidence.  
XIII.  JUDICIAL NOTICE                                                                                                                          .

· Judicial Notice – A process by which a court determines certain matters without need of formal proof.  A “gimme.”  
· There are 4 types; judicial notice of: 
· (1): Adjudicative facts [FRE 201]

· facts that the jury normally decides.

· (2): Evaluative facts

· matters of common knowledge that judges and jurors use to evaluate the evidence.  

· (3): Legislative facts

· Brandeis briefs, facts that courts use in ruling on a question of law.  

· (4): Law 

· the process by which the court determines the controlling law.  

· 201: Adjudicative Facts 
· Requirements:

· (1): Facts not subject to reasonable dispute, and 
· (a): generally known within territorial jurisdiction, or
· (b): easily verifiable from an accurate source  

· Can be Discretionary [201(c)] or Mandatory [201(d)]

· Opportunity to be Heard: Party is entitled to be heard, but must request it.

· Timing: Anytime

· Impact on Jury 
· Civil Cases: Court “SHALL” instruct jury to accept judicially noticed fact as conclusive.  Other side may not present contrary evidence. 
· Criminal Cases: Court shall instruct the jury that it “MAY” accept judicially noticed fact as conclusive.  Other side may present contrary evidence.
· No judicial notice on criminal appeals.  Because there is no jury to refute the fact, they don’t have a choice.  Jones   

· US v. Jones: D convicted of illegally intercepting telephone calls of wife, but court dismissed the verdict because government failed to prove telephone company was a common carrier.  On appeal, government wanted judicial notice that the company is common carrier, but not allowed on appeal.  

· The most common judicially noticed facts are dates, places, weather, big events.  

XIV.  PRIVILEGES                                                                                                                                   .

· Primary purpose is to encourage the free flow of communication in various relationships.  
ATTORNEY – CLIENT PRIVILEGE

· Evidentiary Privilege v. Duty of Confidentiality
· Evidentiary Privilege: This simply says that confidential communication between client/attny concerning legal services cannot be used as evidence. 
· Duty of Confidentiality: This is a much broader duty, has nothing to do with evidence, but with professional ethical duties. 
· FRE 501: CL privilege rules apply.  In diversity cases, where state law supplies the rules of decision, the state privilege rules apply.  For federal rules, look to proposed FRE 503, supp. 232.
· Requirements  [Proposed 503]
· (1): Client – Anyone seeking legal advice.  No formal arrangement necessary.

· (2): Attorney – Anyone authorized, or reasonably believed by the client to be authorized to practice law.
· (3): Professional Services – Involving legal judgment.  (Doing somebody’s tax returns prob. don’t count).

· (4): Communication – Any reasonable means to communicate.
· Includes statements from lawyer to client if it relates to what the client told lawyer.

· Not Included:

· Mere observations by the attorney.

· Merely conveying information usually doesn’t count (notifying client of subpoena).
· Physical evidence is not privileged.

· Lawyer’s act of moving evidence discovered through privileged information is not privileged.  Meredith (lawyer removed wallet from location that client told him about)  

· (5): Confidential – Not intended to be disclosed.
· So if you tell lawyer something in a crowded room, it’s probably not intended to be confidential.   
· (a): disclosure to intermediaries  

· Okay if 3rd parties are people used for further rendition of legal services, relate communications to an attorney (attorney’s secretary, translator, etc.).  Kovel  
· (b): joint clients and joint defense agreements 

· (i): When 2 clients have same interest (“pooled strategy” or “defense”), communications are privileged against outsiders.
· (ii): Not privileged in an action between 2 or more clients against each other.  
· (c): leaks and eavesdroppers
· No loss of privilege if you’re unaware of the eavesdropper and you take reasonable precautions to keep it confidential.

· Inadvertent disclosure: If it is clear that it was inadvertent, and not reckless, it is still privileged (Telanof).   
· (d): corporate clients
· If you represent the company, the privilege belongs to the company.  If represent employee, it belongs to individual.
· Upjohn Standard – Look at a series of factors:
· request of superior
· relates to duties
· intended to be confidential
· stated to aid the corporate lawyer 
· (e): work-product doctrine 
· Generally, attorney work product is protected.  But this is not an absolute rule, the other side can overcome. 
· Exceptions to the Privilege  
· Client Identity 
· General Rule: Identity of your client is not privileged.
· “Last Link” Exception (CA): Identity is privileged if disclosure would provide the last link of evidence likely to lead to the client’s indictment.    
· Future Crime or Fraud

· If the services of lawyer were sought or obtained to enable or aid anyone to commit a plan to commit what the client knew or reasonably should have known to be a crime or fraud.  [FRE 503(d)(1)]  
· Ex: Client tells lawyer he kidnapped someone and buried them alive.  This is future crime.  If he just said he kidnapped someone, then it would be privileged.  
· State v. Phelps: D in trouble for DUI, tells lawyer he has people to lie for him.  Lawyer doesn’t want to go along, so D gets a new lawyer and wins trial.  In subsequent trial for perjury, prosecutor allowed to call 1st lawyer, because the communication involved future crime.  
· Breach of Duty by Lawyer or Client 

· When lawyer or client are suing each other.  [FRE 503(d)(3)]  
· Documents Attested by Lawyer

· When lawyer is serving as a witness for the client, then waiver is presumed.  [FRE 503(d)(4)] 
· Assertion of Privilege

· Client asserts the privilege, either independently or through their lawyer. 
· Attorney has duty to assert on behalf of client.
· If the court requires the attorney to disclose, he has a duty to object, but does not have to go to jail for them.  
· Waiver  [FRE 511]  
· Privilege is waived if its holder voluntarily discloses or consents to disclosure of any significant part of the matter or communication.  
· Privilege is not waived if:
· the disclosure is itself a privileged communication  
· the attorney discloses without client’s permission 
· Scope of Waiver: If client waives some communication, everything within the subject area is waived.  
PSYCHOTHERAPIST – PATIENT PRIVILEGE

· Rationale: The imperative need for confidence and trust.

· Scope: Privilege extends to social workers.  Jaffee v. Redmond     
· Exception:

· No privilege if serious threat of harm to the patient or to others can be averted only by means of disclosure by the therapist. 

SPOUSAL PRIVILEGE
· TESTIMONIAL PRIVILEGE
· The broader of the 2 types.  Goes beyond protecting communications and blocks all testimony by one spouse against another, including accounts of premarital events or acts. 

· Rationale: To preserve ongoing marriages.

· Requirements:

· (1): While married

· (2): Not limited to confidential information 

· (3): Cannot force spouse to testify against other spouse

· (4): Testifying spouse can waive
· The witness spouse is the holder of the privilege.  If he/she is willing to testify against the other, no point in trying to protect the marriage.  Trammel v. US  
· Exceptions: 

· Crimes/assaults against the spouse
· Sham marriages are usually included though, because judges don’t want to get involved in determining whether a marriage is legit or not.  

· CONFIDENCES PRIVILEGE
· Narrower of the 2, only excludes testimony concerning private communications while married.  

· Rationale: To promote communication during marriage. 

· Requirements:
· (1): Applies only to “confidential communications”
· (2): Extends beyond marriage
· (3): Non-testifying spouse can invoke
· Both spouses are holders of the privilege. 
· Exceptions: 
· Crimes against other spouse or their child (crime against someone else’s child is privileged!) 
· When spouses are joint participants in a crime. 
· US v. Estes: Husband comes home after bank robbery with bags of money.  She helps him hide the money.  At trial, they are divorced, so no more testimonial privilege, but confidences still apply.  Therefore, she cannot testify to anything he said, but she can testify to what she saw, like him coming home with the money (observations are not communication), and helping him hide the money (which also falls under joint participants in crime exception).  
OTHER PRIVILEGES UNDER CALIFORNIA LAW
· Spousal Privilege 
· Psychotherapist – Patient Privilege
· Physician – Patient Privilege (but very limited, and only in civil cases) [CA §§ 990-1007]  
· Clergyman – Penitent Privilege  [CA §§ 1030-1034]
· Sexual Assault Victim – Counselor Privilege  [CA §§ 1035-1036.2]
· Domestic Violence Victim – Counselor Privilege  [CA §§ 1037 et seq.]
· Newsman Privilege  [CA §§ 1070]  
PRIVILEGE AGAINST SELF-INCRIMINATION 
· This is the only privilege with a constitutional basis ( 5th Amendment 
· (1): only applies in criminal cases
· (2): only applies to persons
· (3): only applies to testimonial evidence
· does not protect against compelled production of evidence; so it is okay to take blood sample, fingerprints, DNA, etc.
· The privilege only applies where there is still a danger of criminal liability.  So it won’t apply where the statute of limitations has run, the W has received a pardon, or prosecution has given immunity. 
· Civil v. Criminal Case – Drawing Adverse Inferences
· Civil: You can assert the 5th, but that fact can be used against you.  
· Criminal: The fact that you assert the 5th cannot be used against you.  Griffin  
· Ex: Charged with fraud in a civil case and criminal case.  In civil case, during deposition, you can assert the 5th because it can be used to incriminate you in the criminal case.  However, the fact that you asserted the 5th can be used against you in the civil case, but no criminal. 
· Waiver
· Generally, once you take the stand and speak about a subject area, you have waived the 5th for that subject area.  The question is, what the judge will consider within the scope of that subject area.  
XV.  AUTHENTICATION                                                                                                                          .

· The bar for authentication is very low.  The judge decides if it is enough to get to the jury, but the jury ultimately decides whether the evidence is what it is purported to be, and can ultimately reject it.
· 901: Authentication 
· (a): General Requirement: Evidence sufficient to support a finding that the matter in question is what its proponent claims.  
· (b): Illustrations (only)

· (1): W’s knowledge of item
· (2): Lay opinion of handwriting
· (3): Expert testimony
· (4): Distinctive characteristics
· (5): Voice identification
· (6): Telephone conversations
· (7): Public records or reports
· (8): Ancient documents
· (9): Process or system
· (10): Other methods provided by Rules
· 902: No extrinsic evidence necessary for Self-Authenticating Evidence (presumption of authenticity)
· (1): Domestic records under seal
· (2): Certified records
· (3): Foreign public documents with certification
· (4): Certified copies of public records
· (5)-(7): Official publications, newspapers, notarized documents
· (11): Certified business records (domestic)
· (12): Certified business records (foreign)
· Note: If you see a self-authenticating piece of evidence on test, don’t need to go though authentication. 
· Chain of Custody
· D ( Officer ( Officer ( Chemist
· A break in the chain of custody goes to weight, not admissibility.  
· Practical Formula 
· (1): Have evidence marked for identification
· (2): Witness examines it
· (3): Ask witness if familiar and how familiar with it
· (4): Move into evidence 
XVI.  BEST EVIDENCE RULE AND SUMMARIES                                                                                 .

· Summaries are permissible under FRE 1006, rather than bringing in boxes and boxes of evidence for the jury.

· Best Evidence Rule
· The rule does not require you to present the best evidence.

· General Rule: Must present the original.  [FRE 1002, CL]

· But also accepts duplicates [FRE 1003], and

· Other evidence of its contents if the original is [FRE 1004]:

· (1): lost or destroyed 

· (2): not obtainable, or
· (3): in the possession of opponent

· Basically, the best evidence rule will only apply if we think the duplicate is fake. 
XVII.  EXAM REVIEW                                                                                                                              .

· Analyzing the Question:
· (1): Is it relevant?

· (2): Is it in a form that is admissible, trustworthy? (hearsay, etc.)

· (3): Does it meet the requirements for admissibility? (privilege, character, etc.)

· (4): When the evidence is told by a witness, the other side will cross-x.  Is the cross-x fair, okay?  

· Essay:
· Last year focused on character evidence and impeachment

· May be on Daubert.

· Maybe something like the CA bar example, with a copy of court transcripts.

· Or a bunch of objections.

· Need to know the names of the important cases: Daubert, Bruton, Pheaster, Owens, Trammel, Old Chief, etc. 

· RE-READ ALL THE HYPOS AND HANDOUTS!!
