APPELLATE REVIEW OF EVIDENTIARY ISSUES

- party must preserve the issue for appeal on the record or else it is waived

- must convince the court that the error affected a substantial right of the party [was prejudicial]

	Rule 103.  Rulings on Evidence

- No error unless a substantial right of the party is affected

- Admitting- must make a timely OBJECTION (before answer) or MOTION TO STRIKE (after answer) stating ground unless apparent from context
- Excluding- substance of evidence made known to court by OFFER OF PROOF or apparent from context
- once the court rules either at or before trail, the party doesn’t have to object again and the issue is preserves

- in a jury trial excuse the jury or outside the hearing of the jury

- PLAIN ERROR- some errors are so obvious that they don’t need to be brought to the attention of the court to preserve


No comparable rule in CA
	CEC 353.  Effect of erroneous ADMISSION of evidence

- must be timely objection or motion to strike making clear the specific ground of the objection

CA rule says nothing about context but follows same idea
- court shall reverse if evidence complained of resulted in miscarriage of justice

CEC 354.  Effect of erroneous EXCLUSION of evidence

-offer of proof


SOURCES OF EVIDENCE AND THE NATURE OF PROOF

I.
WITNESSES: THE REQUIREMENTS OF COMPETENCY, PERSONAL KNOWLEDGE, AND OATH 

A.
“COMPETENT TO BE A WITNESS”
	Rule 601.  General Rule of Competency

- Every person is competent to be a witness except as otherwise provided in these rules. 

- Civil actions in federal court based on diversity follow the State law to determine whether the witness is competent.

Fed Rule doesn’t have disqualification guidelines like CA but the judge is likely to call an end to testimony that no one can understand
	CEC 700.  General rule as to competency

Except as otherwise provided by statute, every person, irrespective of age, is qualified to be a witness and no person is disqualified to testify to any matter.

CEC 701.  Disqualification of witness

(a) A person is disqualified to be a witness if he or she is:

 (1) Incapable of expressing himself or herself concerning the matter so as to be understood, either directly or through interpretation by one who can understand him; or

(2) Incapable of understanding the duty of a witness to tell the truth.



· Competency- capacity to testify- determined by judges

· Credibility- believable- determined by jury (can't use witnesses religious beliefs or opinions to demonstrate credibility)

B.
COMPETENCY OF JUDGE AND JURORS
	Rule 605.  Competency of Judge as Witness

The judge presiding at the trial may not testify in that trial as a witness. No objection need be made in order to preserve the point.

- absolute incompetence

Rule 606.  Competency of Juror as Witness

- member of jury can't testify in a trial of the case which juror is sitting/ can wait and object later outside jury's presence


absolute incompetence

- Upon an inquiry into the validity of a verdict or indictment, a juror may not testify about the court of deliberations or any effect of anything that influenced them 

- juror may testify about (1) whether extraneous prejudicial information was improperly brought to the jury's attention, (2) whether any outside influence was improperly brought to bear upon any juror, or (3) whether there was a mistake in entering the verdict onto the verdict form. 

-A juror's affidavit or evidence of any statement by the juror may not be received on a matter about which the juror would be precluded from testifying.
	CEC 703.  Judge as witness

- judge can testify if there is no objection
- if there is an objection a mistrial will be called

CEC 704.  Juror as witness

- juror can testify if there is no objection
- if there is an objection a mistrial will be called

CEC 1150.  Evidence to test a verdict

- Upon an inquiry as to the validity of a verdict, juror can testify as to what happened during deliberations but cannot testify as to what effect it had on them


Tanner v. US drugged out jury can't testify about deliberations. Ct held drinking and blazing were not external influences

- Outside witnesses, such as a bailiff, may testify about what he saw

C.
THE COMPETENCY OF A WITNESS WHOSE RECOLLECTION HAS BEEN REFRESHED THROUGH HYPNOSIS
	CEC 795.  Testimony of Hypnosis Subject

- testimony of someone who has undergone hypnosis in a CRIMINAL proceeding is allowed if all of the following conditions are met:

(1) The testimony is limited to those matters which the witness recalled and related prior to the hypnosis.

(2) The substance of the prehypnotic memory was preserved in written, audiotape, or videotape form prior to the hypnosis.

(3) The hypnosis was conducted in accordance with all of the following procedures:

(A) A written record was made prior to hypnosis documenting the subject's description of the event, and information which was provided to the hypnotist concerning the subject matter of the hypnosis.

(B) The subject gave informed consent to the hypnosis.

(C) The hypnosis session, including the pre-and post-hypnosis interviews, was videotape recorded for subsequent review.

(D) The hypnosis was performed by a licensed medical doctor, psychologist, licensed clinical social worker, or a licensed marriage and family therapist experienced in the use of hypnosis and independent of and not in the presence of law enforcement, the prosecution, or the defense.

 (4) Prior to admission of the testimony, the court holds a hearing pursuant to Section 402 of the Evidence Code at which the proponent of the evidence proves by clear and convincing evidence that the hypnosis did not so affect the witness as to render the witness' prehypnosis recollection unreliable or to substantially impair the ability to cross-examine the witness concerning the witness' prehypnosis recollection. At the hearing, each side shall have the right to present expert testimony and to cross-examine witnesses.

(b) Nothing in this section shall be construed to limit the ability of a party to attack the credibility of a witness who has undergone hypnosis, or to limit other legal grounds to admit or exclude the testimony of that witness


- People v. Shirley- Rape case- witness not competent to testify if hypnosis refreshed memory because hypnosis is not generally accepted as reliable by scientific community


CA rule allows under certain conditions in criminal cases
- Rock v. Arkansas- D accused of shooting her husband. Arrested and gave a sketchy account. Defense attorney had her hypnotized to help her remember what happened. Remember holding a gun but finger not on trigger-- husband hit her arm and gun discharged accidentally. Expert tests gun and finds it dischargers without trigger being pulled. CA like rule where they can only testify about what they knew before hypnosis. S Ct reversed on C grounds-- denied D her right to present a defense/ C overrules the law of evidence

D.
THE "PERSONAL KNOWLEDGE" REQUIREMENT
	Rule 602.  Lack of Personal Knowledge
- witness must have personal knowledge

- Evidence to prove personal knowledge may, but need not, consist of the witness' own testimony
	CEC 702.  Personal knowledge of witness

- witness must have personal knowledge

- personal knowledge of a matter may be shown by any otherwise admissible evidence, including his own testimony.


- FACT TESTIFIED TO MUST BE THE SAME AS FACT PERCEIVED

- Personal knowledge through perception and senses 

· Does not have to be based on perfect perception just some perception

· Question concerning degree of perception goes to weight and not admissibility 

· Even if there is conflicting evidence/testimony, it will still be admissible but the jury decides whether it is credible

· Dreams are NOT perceptions

· Witness testified he had a dream that D shot Joe--- NO

· Witness testified that D told witness "I had a dream I shot Joe"-- YES (but probably not relevant)

- Standard of proof is sufficient to support a finding-- could a reasonable person conclude that the witness saw/perceived what he testified to?

E. 
THE "OATH OR AFFIRMATION" REQUIREMENT
	Rule 603.  Oath or Affirmation

Before testifying, every witness shall be required to declare that the witness will testify truthfully, by oath or affirmation administered in a form calculated to awaken the witness' con

science and impress the witness' mind with the duty to do so. 
	CEC 710.  Oath required

Every witness before testifying shall take an oath or make an affirmation or declaration in the form provided by law, except that a child under the age of 10 or a dependent person with a substantial cognitive impairment, in the court's discretion, may be required only to promise to tell the truth.


II.
REAL EVIDENCE: AUTHENTICATION AND THE BEST EVIDENCE RULE
A.  
AUTHENTICATION
	Rule 901.  Requirement of Authentication or Identification

-  requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.

- examples of authentication or identification conforming with the requirements of this rule (nonexclusive):

(1) Testimony of witness with knowledge that a matter is what it is claimed to be.

(2) Nonexpert opinion on handwriting. Nonexpert opinion as to the genuineness of handwriting, based upon familiarity not acquired for purposes of the litigation.

(3) Comparison by trier or expert witness. Comparison by the trier of fact or by expert witnesses with specimens which have been authenticated.

(4) Distinctive characteristics and the like. Appearance, contents, substance, internal patterns, or other distinctive characteristics, taken in conjunction with circumstances.

(5) Voice identification. Identification of a voice, whether heard firsthand or through mechanical or electronic transmission or recording, by opinion based upon hearing the voice at any time under circumstances connecting it with the alleged speaker.

(6) Telephone conversations. Telephone conversations, by evidence that a call was made to the number assigned at the time by the telephone company to a particular person or business…

(7) Public records or reports. Evidence that a writing authorized by law to be recorded or filed and in fact recorded or filed in a public office, or a purported public record, report, statement, or data compilation, in any form, is from the public office where items of this nature are kept.

(8) Ancient documents or data compilation. Evidence that a document or data compilation, in any form, is in such condition as to create no suspicion concerning its authenticity, was in a place where it, if authentic, would likely be, and has been in existence 20 years or more at the time it is offered.

(9) Process or system. Evidence describing a process or system used to produce a result and showing that the process or system produces an accurate result.

(10) Methods provided by statute or rule. 
	CEC 1400.  Authentication defined

Authentication of a writing means (a) the introduction of evidence sufficient to sustain a finding that it is the writing that the proponent of the evidence claims it is or (b) the establishment of such facts by any other means provided by law.

Even though the language in CA refers to writings it is clear by case law that all tangible evidence is subject to the requirements of authentication-- no distinction between federal rules



1. 
AUTHENTICATION OF PHOTOGRAPHS
-  Important to look at the question of the lawyer to see what the witness is claiming the photo to be

- demonstrative evidence-- demonstrating or illustrating the testimony of the witness

- are they testifying about what the picture is or whether they perceived something with their senses OR that it looks like or is a fair and accurate depiction

· If only saying it is looks like and is an accurate depiction then they do not have to have any perception/personal knowledge of the actual taking of the photo

2. 
AUTHENTICATION THROUGH CHAIN OF CUSTODY
- important to decide whether there are distinctive characteristics (jewel encrusted dagger) OR whether it is an item similar to many other items in the world (kitchen knife)

· Generic items need a showing of a chain of custody

· Can mark generic items in some way that does not effect evidentiary value but now makes it unique

3. 
SELF- AUTHENTICATION
	Rule 902.  Self-authentication

Extrinsic evidence of authenticity is not required with respect to the following:

(1) Domestic public documents under seal. A document bearing a seal purporting to be that of the United States, or of any State, district… and a signature purporting to be an attestation or execution.

(2) Domestic public documents not under seal. A document purporting to bear the signature in the official capacity of an officer or employee of any entity included in paragraph (1) hereof, having no seal, if a public officer having a seal and having official duties in the district or political subdivision of the officer or employee certifies under seal that the signer has the official capacity and that the signature is genuine.

(3) Foreign public documents. 

(4) Certified copies of public records. A copy of an official record or report or entry therein, or of a document authorized by law to be recorded or filed and actually recorded or filed in a public office, including data compilations in any form, certified as correct by the custodian or other person authorized to make the certification, by certificate complying with paragraph.

(5) Official publications. Books, pamphlets, or other publications purporting to be issued by public authority.

(6) Newspapers and periodicals. 

(7) Trade inscriptions and the like. 
(8) Acknowledged documents. Documents accompanied by a certificate of acknowledgment executed in the manner provided by law by a notary public or other officer authorized by law to take acknowledgments.

(9) Commercial paper and related documents. Commercial paper, signatures thereon, and documents relating thereto to the extent provided by general commercial law.

(10) Presumptions under Acts of Congress. Any signature, document, or other matter declared by Act of Congress to be presumptively or prima facie genuine or authentic.

(11) Certified domestic records of regularly conducted activity. The original or a duplicate of a domestic record of regularly conducted activity that would be admissible under Rule 803(6) if accompanied by a written declaration of its custodian or other qualified person, in a manner complying with any Act of Congress or rule prescribed by the Supreme Court pursuant to statutory authority, certifying that the record--

      (A) was made at or near the time of the occurrence of the matters set forth by, or from information transmitted by, a person with knowledge of those matters;

      (B) was kept in the course of the regularly conducted activity; and

      (C) was made by the regularly conducted activity as a regular practice.

   A party intending to offer a record into evidence under this paragraph must provide written notice of that intention to all adverse parties, and must make the record and declaration available for inspection sufficiently in advance of their offer into evidence to provide an adverse party with a fair opportunity to challenge them.

(12) Certified foreign records of regularly conducted activity. 
	CEC 1530.  Copy of writing in official custody

- Prima facie evidence of the existence and content of such writing or entry if:

 (1) The copy purports to be published by the authority of the nation or stats, or public entity therein in which the writing is kept;

 (2) The office in which the writing is kept is within the United States or…. and the copy is attested or certified as a correct copy of the writing or entry by a public employee, or a deputy of a public employee, having the legal custody of the writing; or

 (3) The office in which the writing is kept is not within the United States or any other place described in paragraph (2) and the copy is attested as a correct copy of the writing or entry by a person having authority to make attestation. The attestation must be accompanied by a final statement certifying the genuineness of the signature and the official position of (i) the person who attested the copy as a correct copy or (ii) any foreign official who has certified either the genuineness of the signature and official position of the person attesting the copy or the genuineness of the signature and official position of another foreign official who has executed a similar certificate in a chain of such certificates beginning with a certificate of the genuineness of the signature and official position of the person attesting the copy. 




- unnotarized document entitled "Last Will and Testament" is not self-authenticating

- Coke bottle- self authenticating- trade inscriptions

· CA doesn’t address this- additional evidence will be needed

- Newspaper- self authenticating

- hundreds of documents from its internal business files

· Fed- business record- self authenticating

· CA- no rule-- would need extrinsic evidence

B.
THE BEST EVIDENCE RULE
	Rule 1002.  Requirement of Original

To prove the content of a writing, recording, or photograph, the original writing, recording, or photograph is required, except as otherwise provided in these rules or by Act of Congress.

Rule 1001.  Definitions

- Writings and recordings letters, words, or numbers, or their equivalent, set down by handwriting, typewriting, printing, photostating, photographing, magnetic impulse, mechanical or electronic recording, or other form of data compilation.

- Photographs include still photographs, X-ray films, video tapes, and motion pictures.

- Original is the writing or recording itself or any counterpart intended to have the same effect by a person executing or issuing it. An "original" of a photograph includes the negative or any print therefrom. If data are stored in a computer or similar device, any printout or other output readable by sight, shown to reflect the data accurately, is an "original".

- Duplicate is a counterpart produced by the same impression as the original, or from the same matrix, or by means of photography, including enlargements and miniatures, or by mechanical or electronic re-recording, or by chemical reproduction, or by other equivalent techniques which accurately reproduces the original.
	CEC 1520.  Proof by original

The content of a writing may be proved by an otherwise admissible original.

CEC 255.  "Original"

"Original" means the writing itself or any counterpart intended to have the same effect by a person executing or issuing it. An "original" of a photograph includes the negative or any print therefrom. If data are stored in a computer or similar device, any printout or other output readable by sight, shown to reflect the data accurately, is an "original."

CEC 1552.  Printed representation of computer information or computer program

A printed representation of computer information or a computer program is presumed to be an accurate representation of the computer information or computer program that it purports to represent…The party introducing the printed representation into evidence has the burden of proving, by a preponderance of evidence, that the printed representation is an accurate representation of the existence and content of the computer information or computer program that it purports to represent.




- Best evidence rule applies when offering evidence to prove the content of WRITING, RECORDING, PHOTO

- Original is writing or recording itself or any counterpart intended to have the same effect by the person executing (original and photocopy of contract for the other party to sign)( both originals

· A photocopy not going through this process is not an original. It is a duplicate and it is still admissible under 1003

· Duplicate-- any copy made with a machine/ No handwritten copies

- Problems

· Documents that effect legal rights (contracts, wills, deeds…) and trying to prove content of writing

· Witness testifying to what they read and has knowledge only because they read it

- Dr says in her opinion the P is unable to work and bases opinion on X-ray. Dr is not proving the content of the xray but giving an opinion based on it. Not reading off the xray.

- "What did Joe say when asked who shot the victim?" Saw his testimony and has personal knowledge-- best evid okay but hearsay

- "Transcript says that Joe identified D as the murderer" Testifying what the transcript says so now the best evidence rule applies
EXCEPTIONS TO THE BEST EVIDENCE RULE
	Rule 1003.  Admissibility of Duplicates

A duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the original or (2) in the circumstances it would be unfair to admit the duplicate in lieu of the original.

Rule 1004.  Admissibility of Other Evidence of Contents

The original is not required, and other evidence of the contents of a writing, recording, or photograph is admissible if--

-  Originals lost or destroyed. All originals are lost or have been destroyed, UNLESS the proponent lost or destroyed them in bad faith; or

-  Original not obtainable. No original can be obtained by any available judicial process or procedure; or

-  Original in possession of opponent. At a time when an original was under the control of the party against whom offered, that party was put on notice, by the pleadings or otherwise, that the contents would be a subject of proof at the hearing, and that party does not produce the original at the hearing; or

-  Collateral matters. The writing, recording, or photograph is not closely related to a controlling issue.

Fed and CA rule say the same thing in a different way- federal rule starts out saying you need original with these exceptions. CA rule doesn’t ever say you need the original, it says an original is one way you can prove content and secondary evidence is sometimes permissible except certain situations.
	CEC 1521.  Secondary Evidence Rule
- The content of a writing may be proved by otherwise admissible secondary evidence. The court shall EXCLUDE secondary evidence of the content of writing if the court determines either of the following:

(1) A genuine dispute exists concerning material terms of the writing and justice requires the exclusion.

(2) Admission of the secondary evidence would be unfair.

CEC 1522.  Additional grounds for exclusion in criminal actions; Request to exclude secondary evidence

- in a criminal action the court shall exclude secondary evidence of the content of a writing if the court determines that the original is in the proponent's possession, custody, or control, and the proponent has not made the original reasonably available for inspection at or before trial. This section does not apply to any of the following:

 (1) A duplicate as defined in Section 260.

 (2) A writing that is not closely related to the controlling issues in the action.

 (3) A copy of a writing in the custody of a public entity.

 (4) A copy of a writing that is recorded in the public records, if the record or a certified copy of it is made evidence of the writing by statute.

(b) In a criminal action, a request to exclude secondary evidence of the content of a writing, under this section or any other law, shall not be made in the presence of the jury.


C. 
JUDICIAL NOTICE
	Rule 201.  Judicial Notice of Adjudicative Facts

(a) Scope of rule. This rule governs only judicial notice of adjudicative facts.

 (b) Kinds of facts. A judicially noticed fact must be one not subject to reasonable dispute in that it is either (1) generally known within the territorial jurisdiction of the trial court or (2) capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned.

(c) When discretionary. A court MAY take judicial notice, whether requested or not.

(d) When mandatory. A court SHALL take judicial notice if requested by a party and supplied with the necessary information.

(e) Opportunity to be heard. A party is entitled upon timely request to an opportunity to be heard as to the propriety of taking judicial notice and the tenor of the matter noticed. In the absence of prior notification, the request may be made after judicial notice has been taken.

(f) Time of taking notice. Judicial notice may be taken at any stage of the proceeding.

(g) Instructing jury. In a CIVIL action or proceeding, the court SHALL instruct the jury to accept as conclusive any fact judicially noticed. In a CRIMINAL case, the court SHALL instruct the jury that it MAY, but is not required to, accept as conclusive any fact judicially noticed.

	CEC 451.  Matters which MUST be judicially noticed

Judicial notice shall be taken of the following

(f) Facts and propositions of generalized knowledge that are so universally known that they cannot reasonably be the subject of dispute.

CEC 452.  Matters which MAY be judicially noticed

 (g) Facts and propositions that are of such common knowledge within the territorial jurisdiction of the court that they cannot reasonably be the subject of dispute.

 (h) Facts and propositions that are not reasonably subject to dispute and are capable of immediate and accurate determination by resort to sources of reasonably indisputable accuracy.

CEC 453.  Compulsory judicial notice upon request

The trial court shall take judicial notice of any matter specified in Section 452 if a party requests it and:

 (a) Gives each adverse party sufficient notice of the requests, through the pleadings or otherwise, to enable such adverse party to prepare to meet the request; and

 (b) Furnishes the court with sufficient information to enable it to take judicial notice of the matter.

CEC 457.  Instructing jury on matter judicially noticed

If a matter judicially noticed is a matter which would otherwise have been for determination by the jury, the trial court MAY, and upon request SHALL, instruct the jury to accept as a fact the matter so noticed.

Doesn’t make distinction between criminal and civil


	
	FEDERAL
	CALIFORNIA

	JN Discretionary
	FR 201(c): JN not requested
	CEC 452: JN based on facts known in jurisdiction or described by indisputable sources

	JN Mandatory
	FR 201(d): party requests JN and supplies needed info
	CEC 451, 453: party requests JN based on facts universally known

	Instruction: Jury Must Accept JN Fact
	FR 201(g): Civil cases
	CEC 457: All cases

	Instruction: Jury May Accept JN Fact
	FR 201(g): Criminal cases
	CEC 457: No cases


- that a certain date fell on a Wednesday is an adjudicative fact-- can be established conclusively by  consulting reliable sources-- calendar

- in a criminal trial may not instruct jury that notice is conclusive-- must instruct jury that they may find but are not required to find that the noticed fact is true

· jury must decide the facts even though it is not something susceptible of dispute-- evidence law is careful not to offend the Const

- judicial notice is about facts that are clearly correct and everyone knows they are true and they don’t need to be proven… fact that judge knows something to be true is irrelevant for judicial notice purposes

RELEVANCE

A. 
INTRODUCTION: THE DEFINITION OF RELEVANCE
	Rule 401.  Definition of "Relevant Evidence"
- evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence

- look at substantive law to determine if it is a fact of consequence/ affects the probability of fact

-use of experience and knowledge of how the world works

Rule 402.  Relevant Evidence Generally Admissible; Irrelevant Evidence Inadmissible

- All relevant evidence is admissible, except as otherwise provided by the Constitution of the United States, by Act of Congress, by these rules, or by other rules prescribed by the Supreme Court pursuant to statutory authority. 

- Evidence which is not relevant is not admissible
	CEC 210.  "Relevant evidence"

"Relevant evidence" means evidence, including evidence relevant to the credibility of a witness or hearsay declarant, having any tendency in reason to prove or disprove any disputed fact that is of consequence to the determination of the action.

CEC 351.  Admissibility of relevant evidence

Except as otherwise provided by statute, all relevant evidence is admissible.

- not disputed if stipulated to

- federal rules leaves out "disputed" but if only purpose of evidence is prove a fact that is not in dispute the court can exclude as a waste of time


Evidence ( Generalization ( Fact Of Consequence
- State v. Jaeger State prosecuting for murder. D said he didn’t do it, she killed herself. Claims error at trial in excluding evidence that gf attempted suicide at some prior time in her life. Ct says relevant and should have been admitted at trial.

· Generalization that attempting suicide once makes it more probable she would do it again

- must make a generalization about reality-- function of the context

· Things that may be relevant: History, state of mind, credibility, background evidence helping to understand who the person is

B.
BALANCING PROBATIVE VALUE AGAINST DANGERS
	Rule 403.  Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time
Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.
	CEC 352.  Discretion of court to exclude evidence

The court in its discretion may exclude evidence if its probative value is substantially outweighed by the probability that its admission will (a) necessitate undue consumption of time or (b) create substantial danger of undue prejudice, of confusing the issues, or of misleading the jury.

CA Const. Article 1 §28 (d) 

relevant evidence shall not be excluded in any criminal proceeding, including pretrial and post conviction motions and hearings, or in any trial or hearing of a juvenile for a criminal offense, whether heard in juvenile or adult court. (doesn’t effect hearsay or privilege)


- balancing test-- may not be prejudicial but may have low probative value
- Connection and Need
· How many steps do you need to get to the fact we are trying to prove?

· What is the need of the evidence?

- What makes evidence prejudicial or unfair?

· Illogical-- Evidence that the jury may give too much credence too/ emotionally disturbing

· Evidence that moves the jury to decide case on improper basis (prior record)

· Evidence that is relevant for more than one purpose but admissible only for one of then and the jury uses it for other purposes/ nullification

- Feaster v. US Grand jury testimony of a witness who said never saw D engage in sexual conduct with boys. Witness did not testify at trial. Ct then presented with grand jury transcript and decides to exclude it on various grounds including 403. Judge decided witness who gave it lacked credibility and that the evidence had limited probative value. Decision was reversed- jury should decide credibility
C.
UNDISPUTED FACTS
- Old Chief v. US D offered to stipulate that he had a felony conviction because he didn’t want the jury to hear details about prior conviction were he was convicted of an assault like this one. Stipulation should have been accepted in this case because there was no need to worry about setting the context and no need to elaborate in a way that would invite unfair prejudice-- very limited rule

· Problem when you allow evidence in for one purpose but not another and the jury nullifies (showing he is a felon versus showing he is a dangerous guy who has propensity)

-  Federal Rule 401- help tell the story and give the context that is needed to help understand the other evidence

· offer to stipulate is something that can raise a 403 objection based on waste of time/ diminished probative value

· evidentiary richness- want person telling the story to be able to do it in the manner they want to

· Default rule- don’t force someone to accept the stipulation

· even if stipulating to facts known to both parties you still may want to examine witness for further detail and motive 

D.
PROBABILISTIC EVIDENCE
- you can never establish a fact with certainty. There is always some probability that you could have it wrong

- Product Rule- probability of finding all characteristics together in one defendant-- multiply out fractions

- CA S Ct said there is a problem using the product rule

· probabilities may be highly misleading- no real foundation that there is any basis in reality

· possible that they are not independent variables and numbers and characteristics alone don’t tell you everything

- Ex. Eyewitnesses testify that the two perpetrators were a black man with shaved head, a beard, and mustache and a Caucasian woman with blonde hair and blue eyes.  The defendants have all these characteristics.  The prosecutor then calls a mathematician to testify as an expert.  The prosecutor states, “Assume one in ten men have a shaved head, one in four men have a mustache, one in ten have a beard, one in three women are blond, one in ten women have blue eyes, and one of every thousand couples are interracial.  What is the probability of finding a couple that reflect all these characteristics?”  The witness answers, “One in twelve million.”
E.
A SPECIAL APPLICATION OF RELEVANCE DOCTRINE: PRELIMINARY QUESTIONS OF FACT
- These are rules that tell you how to apply the other rules

· make admissibility dependent on existence or non-existence of a particular fact

· how do you decide if those facts exists? Who? When? What standard?

· What does it take to get the evidence in front of a jury?

· Will jury disregard as a matter of common sense or is there a need for more judicial screening ahead of time because it is something that they might not disregard?

	Rule 104.  Preliminary Questions

(a) Questions of admissibility generally. Preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court, subject to the provisions of subdivision (b) In making its determination it is not bound by the rules of evidence except those with respect to privileges.

- PREPONDERANCE OF EVIDENCE

(b) Relevancy conditioned on fact. When the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence SUFFICIENT TO SUPPORT A FINDING of the fulfillment of the condition.

- ex. Court makes the decision to allow admission of knife either if you first provide evidence that he was killed by a knife or if you will later provide such evidence
	CEC 405. Determination of foundational and other preliminary facts in other cases
- same basic rule as 104(a) except the judge can look ONLY to admissible evidence in order to establish preliminary fact
CEC 403.  Determination of foundational and other preliminary facts where relevancy, personal knowledge, or authenticity is disputed

- same as 104 (b) just laid out in more detail


Ex--Negligence action by Plaintiff against Defendant following an automobile collision on a dark road at night.  Plaintiff was driving one car and Defendant was driving the other car.  Defendant also had a passenger in the car.  Plaintiff wishes to testify that after the collision, Plaintiff walked over to Defendant’s car, knocked on the window, asked what happened, and that a voice answered, “I don’t know what happened.  I fell asleep before the accident.”  Assume that if Defendant was the speaker, the evidence would not be excluded by the hearsay rule, but that if the passenger was the speaker, the evidence would be inadmissible hearsay.  Defendant objects to Plaintiff’s testimony.  How should the court rule?-- use 104(b) or CEC 403 because who the speaker was is relevant.

EX-- Assume, however, that the voice from inside the car said, “I don’t know what happened.  The windshield was all fogged up.”  If Defendant objects to Plaintiff’s testimony concerning this statement, how should the court rule? Now104(a) applies-  jury disregard as a matter of common sense or need more judicial screening ahead of time?

- Party seeking admission of evidence has the burden to establish preliminary facts such as competency, qualification of witness, unavailability or privilege by a preponderance of the evidence. Upon doing so, the judge makes a preliminary factual determination on admissibility then the jury determines the weight and credibility. The judge may rely on affidavits and hearsay statements in making his determination.

- Preliminary questions of fact such as those involving relevancy are generally determined by the jury (authenticity, weight and credibility of witness)

-Whenever relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or in the court's discretion subject to the introduction of evidence sufficient to support a finding of the fulfillment of the condition

- Preliminary questions of law are determined by the judge (qualification of expert, competency, belief that death was imminent for dying declaration to apply)

THE HEARSAY RULE

	Rule 802.  Hearsay Rule
Hearsay is not admissible except as provided by these rules or by other rules prescribed by the Supreme Court pursuant to statutory authority or by Act of Congress.

Rule 801.  Definitions
(a) Statement is an oral or written assertion OR nonverbal conduct of a person, if it is intended by the person as an assertion.

 (b) Declarant is a person who makes a statement.

 (c) Hearsay is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.
	CEC 1200.  The hearsay rule

(a) "Hearsay evidence" is evidence of a statement that was made other than by a witness while testifying at the hearing and that is offered to prove the truth of the matter stated.

(b) Except as provided by law, hearsay evidence is inadmissible.

(c) This section shall be known and may be cited as the hearsay rule.
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A.
THE HEARSAY RULE

- Concerned about people lying out of court and then using what they say to prove that what they said was true

-Testimonial dangers- perception, narration, recollection, and sincerity

· Want to limit sources of inaccuracy and inaccurate understanding

-Judge has no discretion to include evidence that would otherwise be inadmissible because it is hearsay

- viewed in context does it seem like an assertion?

- questions can sometimes be assertions- "why did he shot him?"

- animals and machines are not declarants unless vehicles through which assertion is made

- out of court statement not at THE trial under oath

- includes all writings and documents

- offered to prove the very fact of that statement

-What is the evidence offered to prove? What is being asserted? Do they match?

- matter asserted must be true in order to be relevant
B.
UTTERANCES AND CONDUCT THAT ARE NOT HEARSAY
1.
SITUATIONS IN WHICH THE UTTERANCE OR CONDUCT CONSTITUTES "WORDS OF INDEPENDENT LEGAL SIGNIFICANT" OR  "VERBAL ACTS"
- words that affect legal rights and liability

- not hearsay because there is independent legal significance. Elements and not evidence. (formation of K, libel)

- Ex. Breach of contract action.  Defendant claims there was no contract.  To prove a contract existed, Plaintiff offers evidence that after receiving Defendant’s offer Plaintiff said, “I accept your offer.” Not hearsay-- formation of a contract
2.
SITUATIONS IN WHICH THE VALUE OF THE EVIDENCE DERIVES FROM THE FACT THAT WORDS WERE SPOKEN, RATHER THAN FROM THEIR CONTENT
- fact that words are being spoken is what is important- content doesn’t matter

· To prove someone was alive evidence that they said "im alive" or "im dead"-- fact that they spoke is significant
3.
SITUATIONS IN WHICH THE WORDS ARE BEING OFFERED TO SHOW THEIR EFFECT ON THE LISTENER RATHER THAN TO PROVE THE TRUTH OF THE MATTER ASSERTED

- affect the making of the statement had on the listener: put them on notice, made them aware

· Might need a limiting instruction to show that it is only admissible to prove notice and not that actual fact 

· Could bring a 403 objection- unfair prejudice

- Ex. Negligence action by Plaintiff against Defendant, the owner of a supermarket, after Plaintiff allegedly slipped on a ketchup spill.  Defendant denies there was any ketchup spill.  To prove the spill was present, Plaintiff calls Witness, another customer who was in the store at the time, to testify that 15 minutes before Plaintiff fell, Witness told Defendant’s manager that there was ketchup on the floor
4. 
SITUATIONS IN WHICH THE WORDS OR CONDUCT CONSTITUTE CIRCUMSTANTIAL EVIDENCE OF THE DECLARANT’S STATE OF MIND
-If it is a direct statement- I am going to kill him- then it is hearsay

-If it is circumstantial evidence- he deserves to die- then it is usually not hearsay

- Sheppard v. US D accused of poisoning his wife said it was a suicide. P offers evidence that as the victim was dying she said D poisoned me. If the statement goes to prove D was the murderer then it is hearsay. If it goes to prove her state of mind, that she wouldn’t kill herself then it is not hearsay. There was a 403 like objection for unfair prejudice and it was sustained.

5.
SITUATIONS IN WHICH WORDS OR CONDUCT ARE NOT ASSERTIVE OR ARE ASSERTIVE OF SOMETHING OTHER THAN WHAT THEY ARE OFFERED TO PROVE
- there is no danger that someone is lying if they are not asserting anything

· Checking plane before take off, boarding windows when hurricane is coming

C.
HEARSAY V. PERSONAL KNOWLEDGE OBJECTIONS

- If someone says they heard someone say "----" it will be hearsay

- If someone takes away the quotes and just gives the information as if they know it to be true there may be a personal knowledge problem

EXEMPTIONS FROM THE HEARSAY RULE

- Exemptions meet the definition of hearsay but are NOT HEARSAY under Rule 801(d) because it is exempt

- In CA there are no exemptions. They are still considered hearsay but are exceptions.

A. 
PARTY ADMISSIONS
	Rule 801(d)(2) Statements which are NOT hearsay. 

A statement is not hearsay if--

Admission by party-opponent. The statement is offered against a party and is 

(1) the party's own statement in either an individual or a representative capacity or 

(2) a statement of which the party has manifested an adoption or belief in its truth, or 

(3) a statement by a person authorized by the party to make a statement concerning the subject, or 

(4) a statement by the party's agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or 

(5) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy. 

The contents of the statement shall be considered but are not alone sufficient to establish the declarant's authority under subdivision (C), the agency or employment relationship and scope thereof under subdivision (D), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (E).

- A person says "I am authorized to tell you…" alone will not be enough
Rule 106.  Remainder of or Related Writings or Recorded Statements

When a writing or recorded statement or part thereof is introduced by a party, an adverse party may require the introduction at that time of any other part or any other writing or recorded statement which ought in fairness to be considered contemporaneously with it.


	CEC 1220.  Admission of party

Evidence of a statement is not made inadmissible by the hearsay rule when offered against the declarant in an action to which he is a party in either his individual or representative capacity, regardless of whether the statement was made in his individual or representative capacity.

CEC 1221.  Adoptive admission
Evidence of a statement offered against a party is not made inadmissible by the hearsay rule if the statement is one of which the party, with knowledge of the content thereof, has by words or other conduct manifested his adoption or his belief in its truth.

CEC 1222.  Authorized admission
Evidence of a statement offered against a party is not made inadmissible by the hearsay rule if:

 (a) The statement was made by a person authorized by the party to make a statement or statements for him concerning the subject matter of the statement; and

 (b) The evidence is offered either after admission of evidence sufficient to sustain finding of such authority or, in the court's discretion as to the order of proof, subject to the admission of such evidence.

CEC 1224.  Statement of declarant whose liability or breach of duty is in issue
When the liability, obligation, or duty of a party to a civil action is based in whole or in part upon the liability, obligation, or duty of the declarant, or when the claim or right asserted by a party to a civil action is barred or diminished by a breach of duty by the declarant, evidence of a statement made by the declarant is as admissible against the party as it would be if offered against the declarant in an action involving that liability, obligation, duty, or breach of duty. (vicarious liability situation)

CEC 1223.  Admission of co-conspirator
Evidence of a statement offered against a party is not made inadmissible by the hearsay rule if:

 (a) The statement was made by the declarant while participating in a conspiracy to commit a crime or civil wrong and in furtherance of the objective of that conspiracy;

 (b) The statement was made prior to or during the time that the party was participating in that conspiracy; and

 (c) The evidence is offered either after admission of evidence sufficient to sustain a finding of the facts specified in subdivisions (a) and (b) or, in the court's discretion as to the order of proof, subject to the admission of such evidence.

CEC 356.  Entire act, declaration, conversation, or writing may be brought out to elucidate part offered
Where part of an act, declaration, conversation, or writing is given in evidence by one party, the whole on the same subject may be inquired into by an adverse party; when a letter is read, the answer may be given; and when a detached act, declaration, conversation, or writing is given in evidence, any other act, declaration, conversation, or writing which is necessary to make it understood may also be given in evidence.


1.
SIMPLE PARTY ADMISSIONS

- Who made the statement? Who offered the statement?

· Party's own out of court statement that is offered by the opponent
· Ex. Plaintiff wishes to testify that a week after the collision, Defendant contacted Plaintiff and said, “I fell asleep just before the accident.”
· You don’t need personal knowledge for party admissions
· Is you said something and you think it is unreliable then you should get on the witness stand and explain 
- Party may not offer his/her own statements as an admission

-Common Law--- Completeness doctrine- if one party offers into evidence one part of an oral or written statement or exchange of statements, the opponent may offer another statement or part of the exchange if it would put the already admitted statement into context or otherwise correct a mistaken impression that might be left with the jury
· Rule 106-- more narrow completeness principle applicable only to writings
· If part of a statement comes in then CA allows the rest to be admitted, whether it is an oral or written statement
2.
ADOPTIVE ADMISSIONS
- sometimes a party manifests a belief in the truth of something another person says

· One person says something and it gets treated as though the party said it because they said or did something to show that he/she agrees with it

· Ex. someone standing in D’s presence, says D shot the victim, D nods his head, this is admissible because the D has adopted it, he did something to show that he agrees. 

· If someone says something and the party is completely silent, when will silence be deemed that the party has manifested an adoption? 

· If we expect that the person would normally speak up then the silence can be considered an adoption

· Always need to look at the circumstances and context (Right to remain silence --Miranda rights)

- State v. Carlson- Police are questioning the D in the presence of the D’s wife. Police asks D about marks his arm, D denies that they are needle marks, then wife calls him out on it saying "you liar, you were shooting up with your friends." P says this is adoptive admission, D says no I am disagreeing with my wife. This is a preliminary question for the judge to decide under Rule 104(a)- If judge decides by a preponderance of evidence that the person adopted the statement then it will not be hearsay. Allowing the jury to hear and letting them decide would be prejudicial because they might not disregard the statement.

3&4.
VICARIOUS ADMISSIONS (AUTHORIZED AND AGENCY ADMISSIONS)
- authorized speaker-- Rule 801(d)(2)(c)

· if the party is a corporation, legal entity, legal entities do not speak for themselves, they have to speak through a spokesperson

- agent or servant-- Rule 801(d)(2)(d)

· Servant means employee/ within scope of employment
· Ex. Negligence action by Plaintiff against Ron’s, a supermarket. At trial, to prove the puddle existed, Plaintiff wishes to testify that shortly after the fall, Zed, the store’s produce department manager, apologized to Plaintiff for “not cleaning up the puddle.”
- preliminary facts under these rule are decided under Rule 104(a)- preponderance of evidence

- CA uses the standard of 104(b)-- sufficient to support a finding

5.
CO-CONSPIRATOR STATEMENTS
· There was a conspiracy (Co-conspirator statements are admissible whether or not a conspiracy is charged)

· Declarant is a member of the conspiracy

· Statement was made during OR in furtherance of the conspiracy

- these are all preliminary facts that are decided under Rule 104(a)--- judge decided by preponderance of evidence

B.
PRIOR STATEMENTS OF WITNESSES
	Rule 801(d)(1) Statements which are NOT hearsay. A statement is not hearsay if--

  Prior statement by witness. The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is 

(1) inconsistent with the declarant's testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or 

(2) consistent with the declarant's testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or 

(3) one of identification of a person made after perceiving the person; or

 Rule 805 Hearsay within Hearsay

Hearsay included within hearsay is not excluded under the hearsay rule unless each part of the combined statements conforms with an exception to the hearsay rule provided in these rules
	CEC 1235.  Inconsistent statement
CEC 1236.  Prior consistent statement
CEC 1238.  Prior identification
Evidence of a statement previously made by a witness is not made inadmissible by the hearsay rule if the statement would have been admissible if made by him while testifying and:

 (a) The statement is an identification of a party or another as a person who participated in a crime or other occurrence;

 (b) The statement was made at a time when the crime or other occurrence was fresh in the witness' memory; and

 (c) The evidence of the statement is offered after the witness testifies that he made the identification and that it was a true reflection of his opinion at that time.


1.
STATEMENTS INCONSISTENT WITH THE WITNESS' TRIAL TESTIMONY
- If offered to impeach: not hearsay

- If offered for substantive purposes: then hearsay

2. 
STATEMENTS CONSISTENT WITH THE WITNESS' TRIAL TESTIMONY

- If offered to prove the prior statement is true- Hearsay

- If offered to prove credibility- not hearsay
3.
STATEMENTS OF PRIOR IDENTIFICATION
- Only identifications of the person fall under this rule. Not description

-Doesn’t require the person to be the person who made the original statement

· Ex. The prosecutor calls Officer, the police officer who arranged the line-up, to testify about the line-up and about Witness’s identification of Defendant
· No personal knowledge objection because the officer wasn’t at the killing as long as the original person who spoke to the officer had personal knowledge 
-Doesn’t specify the manner of identification

· Line up, photos, on the street

- CEC 1238(b) rule requires that the statement is made while occurrence is fresh in witnesses memory
· Ex. Prosecution then calls Police Officer who testifies that, over a year after the killing, defendant was apprehended and placed in a police lineup during which Witness pointed at defendant and said, “That’s your man!”

EXCEPTIONS TO THE HEARSAY RULE
- evidence is HEARSAY BUT IT IS ADMISSIBLE because there is an exception- All federal exemptions are exceptions in CA

A. 
AVAILABILITY OF DECLARANT IMMATERIAL

1.
TIME SENSTITIVE STATEMENTS
	Rule 803.  Hearsay Exceptions; Availability Immaterial 
The following are not excluded by the hearsay rule, even though the declarant is available as a witness:

   (1) Present sense impression. A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.

   (2) Excited utterance. A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.


	CEC 1241.  Contemporaneous statement
Evidence of a statement is not made inadmissible by the hearsay rule if the statement:

 (a) Is offered to explain, qualify, or make understandable conduct of the declarant; and

 (b) Was made while the declarant was engaged in such conduct.

CEC 1240.  Spontaneous statement
-similar to excited utterance

CEC 1370.  Hearsay exception

(a) Evidence of a statement by a declarant is not made inadmissible by the hearsay rule if all of the following conditions are met:

 (3) The statement was made at or near the time of the infliction or threat of physical injury. Evidence of statements made more than five years before the filing of the current action or proceeding shall be inadmissible under this section.


a.
PRESENT SENSE IMPRESSIONS
- looks at the timing of the statement- must be immediately after -perception and statement are simultaneous so memory is not an issue

- Ex. The prosecution calls Witness to testify that he was talking to Victim on the telephone on the day of the murder when Victim said, “Defendant just walked into the room.  It looks like he wants to show me his new chainsaw.  I will call you right back.”

· Federal - admissible as present sense impression. CEC 1241- Not admissible- not explaining own conduct 
- Ex. The prosecution offers into evidence the sound recording of a telephone call the victim made to 911 in which she stated, in a calm voice, “My former husband kicked me in the head a few minutes ago.”

· Federal- Not admissible because it has been a few minutes. CEC 1370- Admissible. (OJ exception) at or near time.
b.
EXCITED UTTERANCES

- looks at emotional state of the speaker. Was the person really/actually excited?

- exciting event, statement made under stress of excitement, excitement caused by the event

-Must show that the person made the statement under the stress of excitement by a preponderance of evidence

· Time isn’t that important as long as the person was still excited

2.
STATEMENTS CONCERNING STATE OF MIND AND PHYSICAL CONDITION
	Rule 803.  Hearsay Exceptions; Availability Immaterial
 (3) Then existing mental, emotional, or physical condition. A statement of the declarant's then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant's will.

 (4) Statements for purposes of medical diagnosis or treatment. Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.
	CEC 1250.  Statement of declarant's then existing mental or physical state

CEC 1251.  Statement of declarant's previously existing mental or physical state
Subject to Section 1252, evidence of a statement of the declarant's state of mind, emotion, or physical sensation (including a statement of intent, plan, motive, design, mental feeling, pain, or bodily health) at a time prior to the statement is not made inadmissible by the hearsay rule if:

 (a) The declarant is unavailable as a witness; and

 (b) The evidence is offered to prove such prior state of mind, emotion, or physical sensation when it is itself an issue in the action and the evidence is not offered to prove any fact other than such state of mind, emotion, or physical sensation.

CEC 1252.  Limitation on admissibility of statement of mental or physical state
Evidence of a statement is inadmissible under this article if the statement was made under circumstances such as to indicate its lack of trustworthiness.

CEC 1253.  Statement describing medical history, symptoms, or pain, made for purposes of medical diagnosis or treatment
not made inadmissible by the hearsay rule if the statement was made for purposes of medical diagnosis or treatment and describes medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment. This section applies only to a statement made by a victim who is a minor at the time of the proceedings, provided the statement was made when the victim was under the age of 12 describing any act, or attempted act, of child abuse or neglect. 


a.
STATEMENTS OF DECLARANT'S THEN-EXISTING STATE OF MIND OR PHYSICAL CONDITION

-describing what is going on internally, how they are feeling, what is going on in their head

-Must be talking about their own internal reality

· NOT: To prove that P was not injured, Defendant wishes to offer evidence that a paramedic who appeared in response to the accident told P at the scene, “luckily, your leg is not broken.”
-Motive doesn’t matter

· P calls Witness to testify that at the scene, when Witness asked P if she was hurt, P said, “My leg is killing me.”
- how the speaker feels NOW as the statement is made/ NOT: “I was feeling fine just before the accident.”
- not including memory or belief

· people misperceive external facts when they extend beyond what is going on in mind
- Mutual Life Ins Co of NY v. Hillmon- Hillmon was suing to recover on insurance policy on her husbands life. Had to prove husband was dead. Offered into evidence that there was a dead body found and that it was him. Insurance co said it wasn’t her husband but it was Walters who your husband murdered to create the impression he was dead so he could collect on the insurance.

( statement of intention is admissible to prove the person had that intention as a state of mind and also admissible to prove subsequent conduct in accordance with that intention.

- Courts are split when statement includes what the speaker and another person intend to do together

· The prosecution wishes to offer evidence that the day before the crime took place, Abel wrote a letter to her husband in which she said, “Tomorrow, Zed and I are going ahead with a risky plan.  All I can say is that I will stand guard, but I don’t want to have anything to do with any violence.”
· Some courts say NOT admissible to prove another person's intention
· Other courts say IS admissible

·  People v. Alcalde (CA)-- V's statement that she was going out to dinner that night with Frank was admissible against the D whose name was Frank
b.
STATEMENTS FOR PURPOSES OF MEDICAL DIAGNOSIS OR TREATMENT
- statement can be about past or present state as long as the information is for the purpose of medical diagnosis or treatment

· Focus on motive--- why is the person making the statement?

· There is no requirement that the person needs to be talking about their own condition

· Ex. To prove that the car struck Plaintiff, causing a hip injury, Plaintiff calls the emergency room doctor who treated her to testify that when the paramedic brought Plaintiff into the emergency room, the paramedic said, “Plaintiff says her hip hurts.”
· The actual diagnosis itself is not covered by the rule

- CEC 1253- very narrow limited rule. V must be a minor and describing an act of child abuse or neglect
3.
RECORDED RECOLLECTION
	Rule 803.  Hearsay Exceptions; Availability Immaterial
(5) Recorded recollection. A memorandum or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness' memory and to reflect that knowledge correctly. If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.

(possibility that recorded recollection was made by another person)

Rule 612.  Writing Used to Refresh Memory

-court has discretion to decide whether the Adverse party has right to have the writing produced, inspect, entered into evidence

prior to testifying in court. If the court orders and the party does not produce the record, testimony will be stricken from the record
	CEC 1237.  Past recollection recorded
(a) Evidence of a statement previously made by a witness is not made inadmissible by the hearsay rule if the statement would have been admissible if made by him while testifying, the statement concerns a matter as to which the witness has insufficient present recollection to enable him to testify fully and accurately, and the statement is contained in a writing which:

 (1) Was made at a time when the fact recorded in the writing actually occurred or was fresh in the witness' memory;

 (2) Was made (i) by the witness himself or under his direction or (ii) by some other person for the purpose of recording the witness' statement at the time it was made;

 (3) Is offered after the witness testifies that the statement he made was a true statement of such fact; and

 (4) Is offered after the writing is authenticated as an accurate record of the statement.

(b) The writing may be read into evidence, but the writing itself may not be received in evidence unless offered by an adverse party.

CEC 771.  Production of writing used to refresh memory
-MUST produce the record if it requested by the adverse party and if it not produced the testimony SHALL be stricken


- record of facts may be admissible if the W forgot something

· But before that lawyers try to get the witness just to remember what happened. Establish with the witness that they forgot the details. Ask them if looking at record would refresh recollection. Looks at record and now if they say they remember then they can testify as if nothing had happened and they remembered all along

- If they still don’t remember record may be read into evidence

· Party can makes a motion to interrupt the direct examination to conduct a “voir dire” of Witness concerning the document
4.
BUSINESS AND PUBLIC RECORDS
a.
RECORDS OF REGULARLY CONDUCTED ACTIVITY

	Rule 803.  Hearsay Exceptions; Availability Immaterial

(6) Records of regularly conducted activity. A memorandum, report, record, or data compilation in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time of event by a person with knowledge in the ordinary course of business and it was regular practice to make this kind of record.

- each person must be acting in the course of business

- business includes non profits

- burden to show untrustworthiness on opposing party
	CEC 1270.  "A business"

CEC 1271.  Business record

Evidence of a writing made as a record of an act, condition, or event is not made inadmissible by the hearsay rule when offered to prove the act, condition, or event if: (no opinion)
 (a) The writing was made in the regular course of a business; (doesn’t require that it be regular practice)
 (b) The writing was made at or near the time of the act, condition, or event;

 (c) The custodian or other qualified witness testifies to its identity and the mode of its preparation; and

 (d) The sources of information and method and time of preparation were such as to indicate its trustworthiness.(offering)


- Ex.

· Assume the record states, “Admitting nurse informs me that patient stated the other driver ran the red light.  My preliminary diagnosis is permanent impairment of anterior keester.”  Defendant objects to admissibility on the ground this is triple hearsay.  How should the court rule?

· Part about the red light is not admissible

· Action by Hospital against Patient to recover under an unpaid bill.  Hospital offers evidence that their accounting records reveal Patient owed $100,000 for services and has paid nothing.  Patient offers his checking account register, which shows he paid in full.  Are these both admissible under Rule 803(6)?  Can you argue that the provision’s preference for the records of a business over the personal records of an individual is unwarranted?
· Hospital -yes Patient- no-- BUT patient may be able to show bank record that they cashed/ endorsed the check
b.
PUBLIC RECORDS AND REPORTS
	Rule 803.  Hearsay Exceptions; Availability Immaterial

(8) Public records and reports. Records, reports, statements, or data compilations, in any form, of public offices or agencies, setting forth 

(A) the activities of the office or agency, or 

(B) matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or (Defense can offer NOT prosecution)

(C) in civil actions and proceedings and against the Government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of information or other circumstances indicate lack of trustworthiness. (only when offered by the defense)
	CEC 1280.  Record by public employee

Evidence of a writing made as a record of an act, condition, or event is not made inadmissible by the hearsay rule when offered in any civil or criminal proceeding to prove the act, condition, or event if all of the following applies:

 (a) The writing was made by and within the scope of duty of a public employee.

 (b) The writing was made at or near the time of the act, condition, or event.

 (c) The sources of information and method and time of preparation were such as to indicate its trustworthiness.




c.
ABSENCE OF ENTRY IN BUSINESS OR PUBLIC RECORD
	Rule 803.  Hearsay Exceptions; Availability Immaterial

(7) Absence of entry in records kept in accordance with the provisions of paragraph (6). Evidence that a matter is not included in the memoranda reports, records, or data compilations, in any form, kept in accordance with the provisions of paragraph (6), to prove the nonoccurrence or nonexistence of the matter, if the matter was of a kind of which a memorandum, report, record, or data compilation was regularly made and preserved, unless the sources of information or other circumstances indicate lack of trustworthiness.

Rule 803.  Hearsay Exceptions; Availability Immaterial

(10) Absence of public record or entry. To prove the absence of a record, report, statement, or data compilation, in any form, or the nonoccurrence or nonexistence of a matter of which a record, report, statement, or data compilation, in any form, was regularly made and preserved by a public office or agency, evidence in the form of a certification in accordance with rule 902, or testimony, that diligent search failed to disclose the record, report, statement, or data compilation, or entry.
	CEC 1272.  Absence of entry in business records
Evidence of the absence from the records of a business of a record of an asserted act, condition, or event is not made inadmissible by the hearsay rule when offered to prove the nonoccurrence of the act or event, or the nonexistence of the condition, if:

 (a) It was the regular course of that business to make records of all such acts, conditions, or events at or near the time of the act, condition, or event and to preserve them; and

 (b) The sources of information and method and time of preparation of the records of that business were such that the absence of a record of an act, condition, or event is a trustworthy indication that the act or event did not occur or the condition did not exist.

CEC 1284.  Statement of absence of public record

Evidence of a writing made by the public employee who is the official custodian of the records in a public office, reciting diligent search and failure to find a record, is not made inadmissible by the hearsay rule when offered to prove the absence of a record in that office.


B. 
UNAVAILABILITY OF DECLARANT REQUIRED
1.
UNAVAILABILITY
	Rule 804.  Hearsay Exceptions; Declarant Unavailable

(a) Definition of unavailability. "Unavailability as a witness" includes situations in which the declarant--

(1) is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant's statement; or

(2) persists in refusing to testify concerning the subject matter of the declarant's statement despite an order of the court to do so; or

(3) testifies to a lack of memory of the subject matter of the declarant's statement; or

(4) is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity; or

(5) is absent from the hearing and the proponent of a statement has been unable to procure the declarant's attendance (or in the case of a hearsay exception under subdivision (b)(2), (3), or (4), the declarant's attendance or testimony) by process or other reasonable means.
A declarant is not unavailable as a witness if exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement or wrongdoing of the proponent of a statement for the purpose of preventing the witness from attending or testifying.


	CEC 240.  "Unavailable as a witness"

(a) Except as otherwise provided in subdivision (b), "unavailable as a witness" means that the declarant is any of the following:

 (1) Exempted or precluded on the ground of privilege from testifying concerning the matter to which his or her statement is relevant.

 (2) Disqualified from testifying to the matter. (see CEC 701)

 (3) Dead or unable to attend or to testify at the hearing because of then existing physical or mental illness or infirmity.

 (4) Absent from the hearing and the court is unable to compel his or her attendance by its process.

 (5) Absent from the hearing and the proponent of his or her statement has exercised reasonable diligence but has been unable to procure his or her attendance by the court's process.
(b) A declarant is not unavailable as a witness if the exemption, preclusion, disqualification, death, inability, or absence of the declarant was brought about by the procurement or wrongdoing of the proponent of his or her statement for the purpose of preventing the declarant from attending or testifying.

(c) Expert testimony which establishes that physical or mental trauma resulting from an alleged crime has caused harm to a witness of sufficient severity that the witness is physically unable to testify or is unable to testify without suffering substantial trauma may constitute a sufficient showing of unavailability pursuant to paragraph (3) of subdivision (a). As used in this section, the term "expert" means a physician and surgeon, including a psychiatrist, or any person described by subdivision (b), (c), or (e) of Section 1010.

 The introduction of evidence to establish the unavailability of a witness under this subdivision shall not be deemed procurement of unavailability, in absence of proof to the contrary.


- Examples comparing Federal and CA Rules

· Prosecution for racketeering.  The prosecution calls an alleged member of defendant’s crime “family” to testify to the organization of the family’s criminal enterprises.  The witness refuses to take the stand despite a court order to testify.  Is the witness “unavailable” under the Federal Rules? Yes (2)  The C.E.C.? No- no comparable rule

· Same case.  The witness is willing to take the stand and testify, but refuses to take an oath or give an affirmation to testify truthfully.  Is the witness “unavailable” under the Federal Rules? No. The C.E.C.? Yes- disqualified

· Same case.  The witness is sworn and takes the stand, but claims to remember nothing about the family’s business.  Is the witness “unavailable” under the Federal Rules? Yes (3)  The C.E.C.? No unless memory loss is cuz mental illness

· Same case.  The prosecution has been unable to serve the witness with a summons to appear at trial, notwithstanding repeated attempts to do so.  The prosecutor knows the witness’ cell phone number but never calls to ask if he would voluntarily appear.  Is the witness “unavailable” under the Federal Rules? No-not reasonable means The C.E.C? Yes no reasonable means req.

· Prosecution for child abuse.  Witness is a ten year old child who the prosecution alleges was sexually abused and beaten by defendant. While the witness is in the courthouse, his psychiatrist testifies in a pretrial hearing that Witness is deathly afraid of defendant and, if made to testify in open court, will suffer significant psychological trauma.  Is the witness “unavailable” under the Federal Rules? Maybe (4) The C.E.C.? (c) expert establishes would cause more trauma

2.
THE FORMER TESTIMONY EXCEPTION
	Rule 804.  Hearsay Exceptions; Declarant Unavailable
(b) Hearsay exceptions. The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:

   (1) Former testimony. Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.

- pay attention to who the testimony is offered against

· Is it the party in the first case or a successor (privity)?

· Did the party have an opportunity to develop the testimony through direct, cross, or re-direct examination?

- witness does not need personal knowledge of the actual event but just needs to say they were there and they heard the testimony

- defense usually doesn’t get a chance to cross examine at the grand jury so prosecution can't offer evidence of the grand jury testimony


	CEC 1290.  "Former testimony"
CEC 1291.  Former testimony offered against party to former proceeding
(a) Evidence of former testimony is not made inadmissible by the hearsay rule if the declarant is unavailable as a witness and:

 (1) The former testimony is offered against a person who offered it in evidence in his own behalf on the former occasion or against the successor in interest of such person; or

 (2) The party against whom the former testimony is offered was a party to the action or proceeding in which the testimony was given and had the right and opportunity to cross-examine the declarant with an interest and motive similar to that which he has at the hearing.

(b) The admissibility of former testimony under this section is subject to the same limitations and objections as though the declarant were testifying at the hearing, except that former testimony offered under this section is not subject to:

 (1) Objections to the form of the question which were not made at the time the former testimony was given.

 (2) Objections based on competency or privilege which did not exist at the time the former testimony was given.

CEC 1292.  Former testimony offered against person not a party to former proceeding

(a) Evidence of former testimony is not made inadmissible by the hearsay rule if:

 (1) The declarant is unavailable as a witness;

 (2) The former testimony is offered in a civil action; and

 (3) The issue is such that the party to the action or proceeding in which the former testimony was given had the right and opportunity to cross-examine the declarant with an interest and motive similar to that which the party against whom the testimony is offered has at the hearing.

(b) The admissibility of former testimony under this section is subject to the same limitations and objections as though the declarant were testifying at the hearing, except that former testimony offered under this section is not subject to objections based on competency or privilege which did not exist at the time the former testimony was given.


3. 
THE DYING DECLARATION EXCEPTION
	Rule 804.  Hearsay Exceptions; Declarant Unavailable
(2) Statement under belief of impending death. In a prosecution for homicide or in a civil action or proceeding, a statement made by a declarant while believing that the declarant's death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death.

- NOT- “I’m going fast.  My will was the product of undue influence!”
	CEC 1242.  Dying declaration

Evidence of a statement made by a dying person respecting the cause and circumstances of his death is not made inadmissible by the hearsay rule if the statement was made upon his personal knowledge and under a sense of immediately impending death.

- applies in all cases BUT the person must have died


4.
THE DECLARATION AGAINST INTEREST EXCEPTION

	Rule 804.  Hearsay Exceptions; Declarant Unavailable
(3) Statement against interest. A statement which was at the time of its making so far contrary to the declarant's pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant's position would not have made the statement unless believing it to be true. A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.
	CEC 1230.  Declarations against interest

Evidence of a statement by a declarant having sufficient knowledge of the subject is not made inadmissible by the hearsay rule if the declarant is unavailable as a witness and the statement, when made, was so far contrary to the declarant's pecuniary or proprietary interest, or so far subjected him to the risk of civil or criminal liability, or so far tended to render invalid a claim by him against another, or created such a risk of making him an object of hatred, ridicule, or social disgrace in the community, that a reasonable man in his position would not have made the statement unless he believed it to be true.


-context and who they were speaking to is important/ don’t get confused with party admission- where aren't worried about the content

- Here, the person doesn’t have to be a party but the statement must be against the interest of the speaker

- Ex. Murder prosecution.  The victim was a member of the clergy.  The defense offers into evidence a note shown to be in the victim’s handwriting that reads, “I have swallowed a bottle of poison because I have lost my faith.” -exception in CA only
- If a person makes a long statement where they admit to doing something bad and  point the finger at someone else, only the part that is against their interest will be admissible

5.
THE FORFEITURE BY WRONGDOING EXCEPTION
	Rule 804.  Hearsay Exceptions; Declarant Unavailable
(6) Forfeiture by wrongdoing. A statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness.

- civil or criminal case

- you can lose the right to ban hearsay if you engage in wrongdoing

- participated in planning or procuring unavailability( engaged

- part of ongoing conspiracy( acquiesced
	CEC 1350.  Admissibility of statement in serious felony prosecutions

(a) In a criminal proceeding charging a serious felony, evidence of a statement made by a declarant is not made inadmissible by the hearsay rule if the declarant …

 (1) There is clear and convincing evidence that the declarant's unavailability was knowingly caused by, aided by, or solicited by the party against whom the statement is offered for the purpose of preventing the arrest or prosecution of the party and is the result of the death by homicide or the kidnapping of the declarant. (paying/bribing someone to disappear NOT enough)


- US v. Cherry Prosecution of 5 people for involvement in a drug conspiracy. The primary witness was murdered by one of the 5 witnesses. Prosecution offered the statements of the victim against all of the 5 people. Court says scope of 804(b)(6) applies not only against person engaged in conduct but also to those who acquiesced to the wrongdoing. 

C.
THE RESIDUAL EXCEPTION
	Rule 807.  Residual Exception

A statement not specifically covered by Rule 803 or 804 but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule, if the court determines that (A) the statement is offered as evidence of a material fact; (B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (C) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence. However, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent's intention to offer the statement and the particulars of it, including the name and address of the declarant.


	No residual exception
CEC 1228.  Statement of minor child as victim of sexual abuse

a court, in its discretion, may determine that a statement of the complaining witness is not made inadmissible by the hearsay rule if it finds all of the following:

 (a) The statement was made by a minor child under the age of 12, and the contents of the statement were included in a written report of a law enforcement official or an employee of a county welfare department.

 (b) The statement describes the minor child as a victim of sexual abuse.

 (c) The statement was made prior to the defendant's confession. The court shall view with caution the testimony of a person recounting hearsay where there is evidence of personal bias or prejudice.

 (d) There are no circumstances, such as significant inconsistencies between the confession and the statement concerning material facts establishing any element of the crime or the identification of the defendant, that would render the statement unreliable.

 (e) The minor child is found to be unavailable pursuant to paragraph (2) or (3) of subdivision (a) of Section 240 or refuses to testify.

 (f) The confession was memorialized in a trustworthy fashion by a law enforcement official.

If the prosecution intends to offer a statement of the complaining witness pursuant to this section, the prosecution shall serve a written notice upon the defendant at least 10 days prior to the hearing or trial at which the prosecution intends to offer the statement.


- Even if you can't get hearsay in through 803 or 804, it may still be admitted under 807 if:

· You really NEED the hearsay (more probative on the point for which it is offered than any other evidence) Any other evidence available?

· There are equivalent circumstantial guarantees of TRUSTWORTHINESS to 803 and 804

- The Near Miss Doctrine

· A number of courts hold that if you have hearsay in a particular form that is covered by an existing 803 or 804 exception then you can't use 807 to make that hearsay admissible if it doesn’t meet all the elements of the specific exception

-Ex. Prosecution for child molestation.  Defendant consistently has denied the charges from the moment of his arrest.  The prosecution offers into evidence the out of court statement of the child in question in which the child told a police officer that she was molested by defendant.  Admissible over a hearsay objection under the federal rules? Nothing suggests 803 or 804 apply. 807 doesn’t seem to apply either because nothing suggests trustworthiness. Under the C.E.C.? Will be admissible to admit the confession into evidence.
D.
MISCELLANEOUS EXCEPTIONS: REPUTATION
	Rule 803.  Hearsay Exceptions; Availability Immaterial

 (21) Reputation as to character. Reputation of a person's character among associates or in the community.
	CEC 1324.  Reputation concerning character

Evidence of a person's general reputation with reference to his character or a trait of his character at a relevant time in the community in which he then resided or in a group with which he then habitually associated is not made inadmissible by the hearsay rule.


HEARSAY AND THE CONSTITUTION

-Some sections of the US Constitution implicate admissibility of evidence

· CONFRONTATION CLAUSE

· In criminal prosecutions, the accused shall enjoy the right to be confronted with the witnesses against him

· When prosecution has a live witness the right to confront the witness means the D is given the opportunity to examine the witness in front of the jury

· Anytime the P offers hearsay you have to give the D an opportunity to cross-examine the person who uttered the hearsay. If that person is unavailable then it is inadmissible.

- Crawford v. Washington 

· Right to confrontation only exists in a criminal case

· Only when P is offering evidence against D

· Must be testimonial evidence-- statement given to police during collection of evidence after the crime and during the investigation but not during the crime itself- not for purpose of investigating a crime in the process of being committed

-After you apply the rules of evidence and you decide that hearsay is admissible you must check to see whether the admission is okay under the C.

· How do you satisfy the C?

· Bring the declarant to trial and allow them to be cross examined there OR

· Show the declarant is unavailable and that the D had a prior opportunity to examine that witness

· Right only exists in a criminal case

- What happens when D wants to introduce hearsay and it is excluded under evidence law? When is this a denial of the right to due process?

- Chambers v. Mississippi D convicted of murdering a policeman. D says he didn’t do it and calls McDonald as a witness. While he is testifying D presents a written confession that McDonald had signed and he repudiates it. D then seeks to attack McDonald's credibility as a witness and the T Ct refuses to permit the D to attack his credibility.  Rule of evidence prohibiting attacking your own witness-- you vouche for their credibility when you call them. D sought to admit out of court statements when M admitted to friends that he shot the police officer and court excluded those. On appeal S Ct says this is a denial of DP--- exculpatory evidence, looks reliable, shouldn’t have been excluded.

· It is important to keep in mind the limitations of this decision. It doesn’t mean that a D can always get his evidence admitted at trial

· Important factors: apparent innocence of the D, evidence must appear trustworthy (corroborating evidence?)

EVIDENCE OF CHARACTER

A.
THE BASIC RULE
	Rule 404.  Character Evidence Not Admissible To Prove Conduct; Exceptions; Other Crimes

(a) Character evidence generally. Evidence of a person's character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except:

   (1) Character of accused. In a CRIMINAL case, evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same, or if evidence of a trait of character of the alleged victim of the crime is offered by an accused and admitted under Rule 404(a)(2), evidence of the same trait of character of the accused offered by the prosecution;

-general statement about a person

- makes a moral or ethical judgment

What is the purpose? What is it being offered for?

· To prove character as circumstantial evidence of how a person behaved and show he or she acted in conformity with their character

· Big limits on admissibility

· To prove character itself when character itself is an essential element of a charge

· This is rare-- defamation, negligent entrustment
· To prove character as circumstantial evidence of the truthfulness of a witness
Rule 405.  Methods of Proving Character
(a) Reputation or opinion. In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion. On cross-examination, inquiry is allowable into relevant specific instances of conduct.

(b) Specific instances of conduct. In cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person's conduct. (only on cross or re-direct)

- court retains authority to forbid prosecution from asking about specific instances in order to guard against unfair prejudice.
	CEC 1101.  Evidence of character to prove conduct

(a) Except as provided in this section and in Sections 1102, 1103, 1108, and 1109, evidence of a person's character or a trait of his or her character (whether in the form of an opinion, evidence of reputation, or evidence of specific instances of his or her conduct) is inadmissible when offered to prove his or her conduct on a specified occasion.

CEC 1102.  Opinion and reputation evidence of character of criminal defendant to prove conduct

In a criminal action, evidence of the defendant's character or a trait of his character in the form of an opinion or evidence of his reputation is not made inadmissible by Section 1101 if such evidence is:

 (a) Offered by the defendant to prove his conduct in conformity with such character or trait of character.

 (b) Offered by the prosecution to rebut evidence adduced by the defendant under subdivision (a).

(under cross still no specific instances but remember CA C)
CEC 1103.  Evidence of character of victim of crime

(a) In a criminal action, evidence of the character or a trait of character (in the form of an opinion, evidence of reputation, or evidence of specific instances of conduct) of the victim of the crime for which the defendant is being prosecuted is not made inadmissible by Section 1101 if the evidence is:

 (1) Offered by the defendant to prove conduct of the victim in conformity with the character or trait of character.

 (2) Offered by the prosecution to rebut evidence adduced by the defendant under paragraph (1).

(b) In a criminal action, evidence of the defendant's character for violence or trait of character for violence (in the form of an opinion, evidence of reputation, or evidence of specific instances of conduct) is not made inadmissible by Section 1101 if the evidence is offered by the prosecution to prove conduct of the defendant in conformity with the character or trait of character and is offered after evidence that the victim had a character for violence or a trait of character tending to show violence has been adduced by the defendant under paragraph (1) of subdivision (a).

CEC 1100.  Manner of proof of character

Except as otherwise provided by statute, any otherwise admissible evidence (including evidence in the form of an opinion, evidence of reputation, and evidence of specific instances of such person's conduct) is admissible to prove a person's character or a trait of his character.


- EXCEPTIONS for proving the character of the accused

· Door between counsel table and witness stand that is closed at the beginning of trial- door to admissibility of evidence concerning defendant's character. If the defendant opens the door to prove he is a good then the prosecution can rebut

- Michelson v. United States Prosecution for bribery. D said it was entrapment.  D called 5 character witnesses to show that he was law abiding. On cross-examination P asked them if they had heard D was arrested for trademark violations and receiving stolen goods.

· D was introducing evidence to prove his conduct that if they knew his character they would know he wouldn’t do something like this. P was then permitted to ask witness about specific instances in order to show the witness does not know of D's true reputation or that their opinion is not well founded. Prosecution must have a good faith believe that misconduct actually occurred before they start asking questions about specific instances

- Remember that CA C (Prop 8) says in a criminal case all relevant evidence is admissible. Some EXCEPTIONS:
· Rule about evidence of V's character in a rape case • Rule allowing court to balance probative value

· Rule that says P can't be the first to offer evidence of D's character in a criminal case

B.
SEXUAL ASSUALT AND CHILD MOLESTATION CASES
	Rule 413.  Evidence of Similar Crimes in Sexual Assault Cases 

(a) In a criminal case in which the defendant is accused of an offense of sexual assault, evidence of the defendant's commission of another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant.

(b) In a case in which the Government intends to offer evidence under this rule, the attorney for the Government shall disclose the evidence to the defendant, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered, at least fifteen days before the scheduled date of trial or at such later time as the court may allow for good cause.

 (c) This rule shall not be construed to limit the admission or consideration of evidence under any other rule.

Rule 414.  Evidence of Similar Crimes in Child Molestation Cases 

(a) In a criminal case in which the defendant is accused of an offense of child molestation, evidence of the defendant's commission of another offense or offenses of child molestation is admissible, and may be considered for its bearing on any matter to which it is relevant.

(b) In a case in which the Government intends to offer evidence under this rule, the attorney for the Government shall disclose the evidence to the defendant, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered, at least fifteen days before the scheduled date of trial or at such later time as the court may allow for good cause.

(c) This rule shall not be construed to limit the admission or consideration of evidence under any other rule.

Rule 415.  Evidence of Similar Acts in Civil Cases Concerning Sexual Assault or Child Molestation 

(a) In a civil case in which a claim for damages or other relief is predicated on a party's alleged commission of conduct constituting an offense of sexual assault or child molestation, evidence of that party's commission of another offense or offenses of sexual assault or child molestation is admissible and may be considered as provided in Rule 413 and Rule 414 of these rules.

(b) A party who intends to offer evidence under this Rule shall disclose the evidence to the party against whom it will be offered, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered, at least fifteen days before the scheduled date of trial or at such later time as the court may allow for good cause.

(c) This rule shall not be construed to limit the admission or consideration of evidence under any other rule.
	CEC 1108.  Evidence of another sexual offense

(a) In a criminal action in which the defendant is accused of a sexual offense, evidence of the defendant's commission of another sexual offense or offenses is not made inadmissible by Section 1101, if the evidence is not inadmissible pursuant to Section 352.

(b) In an action in which evidence is to be offered under this section, the people shall disclose the evidence to the defendant, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered in compliance with the provisions of Section 1054.7 of the Penal Code.

(c) This section shall not be construed to limit the admission or consideration of evidence under any other section of this code.

CEC 1109.  Domestic violence, abuse of elder or dependent person, and child abuse; When evidence of other acts is admissible; Disclosure to defendant

(a) (1) Except as provided in subdivision (e) or (f), in a criminal action in which the defendant is accused of an offense involving domestic violence, evidence of the defendant's commission of other domestic violence is not made inadmissible by Section 1101 if the evidence is not inadmissible pursuant to Section 352.

 (2) Except as provided in subdivision (e) or (f), in a criminal action in which the defendant is accused of an offense involving abuse of an elder or dependent person, evidence of the defendant's commission of other abuse of an elder or dependent person is not made inadmissible by Section 1101 if the evidence is not inadmissible pursuant to Section 352.

 (3) Except as provided in subdivision (e) or (f) and subject to a hearing conducted pursuant to Section 352, which shall include consideration of any corroboration and remoteness in time, in a criminal action in which the defendant is accused of an offense involving child abuse, evidence of the defendant's commission of child abuse is not made inadmissible by Section 1101 if the evidence is not inadmissible pursuant to Section 352. Nothing in this paragraph prohibits or limits the admission of evidence pursuant to subdivision (b) of Section 1101.

(b) In an action in which evidence is to be offered under this section, the people shall disclose the evidence to the defendant, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered, in compliance with the provisions of Section 1054.7 of the Penal Code.

(c) This section shall not be construed to limit or preclude the admission or consideration of evidence under any other statute or case law.




- prosecution can be the first to present character evidence if it is a sexual assault or child molestation case

-Rules don’t say anything about reputation ONLY specific instances (CA may be able to get in reputation under the C)

-Prosecution of Defendant for rape of Victim, who was attacked while walking to her car after seeing a movie.  Defendant denies being the perpetrator. The prosecution wishes to offer evidence that Defendant has committed two acts of child molestation-- allowed under 413 and 1108 - child molestation considered another offense of sexual assault

-Prosecution of Defendant for child molestation. Defendant denies being the perpetrator.  To prove that Defendant committed the crime, the prosecution calls during its case-in-chief Witness to testify that Defendant has committed several rapes in the past few years-- NOT allowed- under 414 only another act of child molestation not another type of sex crime

-Under rule 415, in civil cases evidence of the party's commission of another offense or offenses of sexual assault or child molestation is admissible- no equivalent rule in CA

C.
EVIDENCE OF AN ALLEGED CRIME VICTIM'S CHARACTER

1.
DEFENDANT'S PROOF OF AN ALLEGED CRIME VICTIM'S CHARACTER
	Rule 404.  Character Evidence Not Admissible To Prove Conduct; Exceptions; Other Crimes

(a) Character evidence generally. Evidence of a person's character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except:

 (2) Character of alleged victim. In a criminal case, and subject to the limitations imposed by Rule 412, evidence of a pertinent trait of character of the alleged victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that the alleged victim was the first aggressor;
	CEC 1103.  Evidence of character of victim of crime

(a) In a criminal action, evidence of the character or a trait of character (in the form of an opinion, evidence of reputation, or evidence of specific instances of conduct) of the victim of the crime for which the defendant is being prosecuted is not made inadmissible by Section 1101 if the evidence is:

 (1) Offered by the defendant to prove conduct of the victim in conformity with the character or trait of character.

 (2) Offered by the prosecution to rebut evidence adduced by the defendant under paragraph (1).

(no comparable rule about the door being opened by defense by providing evidence that V was the first aggressor)


-There is also Second door is that opened separately-- evidence concerning the victims character.

·  The D can open the door to offer evidence of the V's character and now the door is open for the prosecution to rebut

· D offering evidence in a homicide case that the alleged victim was the first aggressor-- then the prosecution can show the victim had the character trait of peacefulness

· Ex: Murder prosecution.  Defendant testifies he acted in self defense after victim attacked him.  The prosecution offers the testimony of victim’s sister, who says victim had a reputation for peacefulness.  Defendant objects.
· Federal rule allows this evidence. No comparable CA rule only can rebut evidence offered by D.
- door to defendant's character and door to victim's character are opened separately.. if open one door has no effect on the other door EXCEPT when D offers evidence of a character trait of the alleged victim under 404(a)(2) that opens the door to D's character about the SAME trait of character. If accused said Victim is violent then prosecution can offer evidence that the D is violent.

· Remember that federal rule still does not allow D to offer specific instances on direct examination However you may be allowed to offer specific instances in CA under CEC 1103(a)

2. 
SPECIAL RULE FOR RAPE VICTIMS
	Rule 412.  Sex Offense Cases; Relevance of Alleged Victim's Past Sexual Behavior or Alleged Sexual Predisposition 
(a) Evidence generally inadmissible. 

In any CIVIL or CRIMINAL proceedings you CAN'T offer evidence to prove that V engaged in other sexual behavior or evidence to prove any alleged victim's sexual predisposition.

(b) Exceptions.
   (1) In a CRIMINAL case, the following evidence is admissible

      (A) evidence of sexual behavior if offered to prove third party was source of semen, injury, or other physical evidence

      (B) evidence of prior acts of consensual sex between V and D

      (C) evidence if exclusion would violate the C

   (2) In a CIVIL case, evidence of reputation, opinion, and specific instances will be admissible if probative value outweighs the danger of unfair prejudice AND if it is reputation evidence, only if it has first been placed in controversy by the alleged victim.
	CEC 1103.  Evidence of character of victim of crime

(a) In a CRIMINAL action, evidence of the character or a trait of character (in the form of an opinion, evidence of reputation, or evidence of specific instances of conduct) of the victim of the crime for which the defendant is being prosecuted is not made inadmissible by Section 1101 if the evidence is:

(1) Offered by the defendant to prove conduct of the victim in conformity with the character or trait of character.

(2) Offered by the prosecution to rebut evidence adduced by the defendant under paragraph (1).

CEC 1106.  Specific instances of plaintiff's sexual conduct in civil action alleging sexual harassment

(a) In any CIVIL action 

- only prior sexual conduct with D is admissible

- other evidence not admissible unless loss of consortium case


- Ex: Civil action for assault.  Plaintiff claims defendant raped her.  Defendant, a professional basketball player, claims he and plaintiff engaged in consensual sex.  There were no other witnesses to the encounter between plaintiff and defendant and the physical evidence is inconclusive on the question of consent.  On direct examination, plaintiff said nothing about her sexual conduct with others.  Defendant then offers evidence that plaintiff engaged in consensual sex with other members of the same basketball team on the night in question.  Plaintiff objects. Fed rule no other evidence so probative value is high. CEC1106 only prior conduct with D is admissible

- Olden v. Kentucky D charged of rape. V testified that rape occurred and after it occurred she asked him to take her to home of a man named Russell. When she arrived she reported the rape to Russell. D wanted to cross-examine V about her relationship was Russell to show they were in an intimate relationship. Purpose was to show that V had a motive to make up the story of the rape-- tell Russell she had been rape as opposed to admitting she had a consensual encounter with D. S Ct said it violated D's right by not allowing this evidence.

· T Cts reason was that V and Russell were an interracial couple so trial court thought if jury heard they would be prejudiced against the V. S Ct said that might be true and is a possibility BUT you have to balance probative value of the evidence in terms of its potential to show there was no crime

EVIDENCE OF OTHER CRIMES, WRONGS, OR ACTS

	Rule 404.  Character Evidence Not Admissible To Prove Conduct; Exceptions; Other Crimes

 (b) Other crimes, wrongs, or acts. Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith. It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial.
	CEC 1101.  Evidence of character to prove conduct

(b) Nothing in this section prohibits the admission of evidence that a person committed a crime, civil wrong, or other act when relevant to prove some fact (such as motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake or accident, or whether a defendant in a prosecution for an unlawful sexual act or attempted unlawful sexual act did not reasonably and in good faith believe that the victim consented) other than his or her disposition to commit such an act.




A. 
BASIC RULE: OTHER CRIMES, WRONGS, OR ACTS
- Can try a 403 objection and claim unfair prejudice but they are usually overruled because the court thinks that as long as they instruct the jury to use the evidence for the proper purpose they will

- Robbins v. State - D was charged with killing the 17-month child of his live in girlfriend. V was found dead with bruises on her body after being left in his care. D said found her unconscious and tried to administer CPR and that is what might have caused the bruises and he loved her. P offered evidence that in 4 other instances where the child was left with D she suffered various physical injuries. D Objected based on 404(a)-- inadmissible character evidence. P says it is a 404(b) case-- way for evidence to be relevant without asking the jury to infer anything about D's character.  Some other logical connection for evidence to be admitted. Ct of A says yes there is a 404(b) purpose--- to show that D did not love the victim-- motive or intent. 

- Doctrine of Chances- Child left with D 4 times and every time V was injured. Makes it more likely and improbable that injuries could have been caused by some other fact.

· Ex. Having like 10 laptops that don’t belong to you in your apartment. What are the chances you found them all and they just happened to wind up in your apartment

- Modis Operandi- to prove identity because that is their signature way of doing something

· Ex. Robbing a bank in a bear costume and saying you need it to "feed hungry bears" 

B.
TIMING OF UNCHARGED MISCONDUCT
- doesn’t have to be a prior bad act, it can also be a subsequent bad act
- Ex. Prosecution of Defendant for bank robbery.   The perpetrators gained entry to the safe using a very rare type of explosive.  Defendant denies involvement.  To prove that Defendant committed the crime, the prosecution wishes to present evidence that two weeks after the charged robbery, Defendant robbed another bank using the same type of explosive. Admissible to prove access or modis operandi

C.
DEGREE OF SIMILARITY REQUIRED

- must be sufficiently similar act and not just a garden variety act because that would not be very probative
- Ex. Prosecution of Defendant for possession of heroin.  Defendant admits the heroin was found in her apartment, but claims she thought it was something else.  To prove Defendant knew the substance was heroin, the prosecution wishes to present evidence that Defendant was a regular marijuana smoker.  Defendant objects on the ground the charged and uncharged conduct are not similar enough.
D.
JUDGE/JURY FUNCTION: REQUIRED PROOF

- Rule doesn’t require a conviction to prove bad act. What amount of proof do you need for that act?

· Now the preliminary findings must be sufficient to support a finding under 104(b)/ Evidence admitted even when 50/50 chance

- Huddleston- D charged with knowing possession of stolen merchandise. P offered evidence that 2 months before the D acquired the merchandise the D also acquired a large number of TVs from the same guy who he got the tapes from and that the TVs were stolen. Evidence could be probative of 2 things. (1) D is a thief or dealer in stolen goods-- criminal type of guy-- character inadmissible under 404(a) or (2) D knew that he had received other stolen stuff in the past and it makes it more likely he knew the tapes in this case were stolen since they came from the same guy --- S Ct says that it is a 104(b) finding-- let jury hear evidence of TV set act so long as prosecutor shows that a reasonable person could believe that D knew--- this is a question of conditional relevancy

HABIT EVIDENCE

	Rule Rule 406.  Habit; Routine Practice

Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine
	CEC 1105.  Habit or custom to prove specific behavior

Any otherwise admissible evidence of habit or custom is admissible to prove conduct on a specified occasion in conformity with the habit or custom.




Character evidence is general and conveys moral or ethical judgment/ Habit evidence is more specific and does NOT contain a moral or ethical judgment.

EVIDENCE OF SIMILAR EVENTS

- For evidence to be relevant it has to be about the people and events at issue in the case. However, sometimes evidence about other people and events can be relevant because there are certain important similarities

- Time between before or after and amount of similarities will decide how probative the evidence is. Evidence on the other end about people didn’t get hurt is also admissible to counter it. Numbers can be important if they are large enough to include a representative sample and a person similar to the one in this case was likely to experience similar conditions

· Ex. People falling on a crack outside a store.

EXCLUSION OF RELEVANT EVIDENCE FOR POLICY REASONS

A.
SUBSEQUENT REMEDIAL MEASURES

	Rule 407.  Subsequent Remedial Measures

When, after an injury or harm allegedly caused by an event, measures are taken that, if taken previously, would have made the injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove negligence, culpable conduct, a defect in a product, a defect in a product's design, or a need for a warning or instruction. This rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as proving ownership, control, or feasibility of precautionary measures, if controverted, or impeachment.
	CEC 1151.  Subsequent remedial conduct

When, after occurrence of an event, remedial or precautionary measures are taken, which, if taken previously, would have tended to make the event less likely to occur, evidence of such subsequent measures is inadmissible to prove negligence or culpable conduct in connection with the event.

Doesn’t address product or strict liability so would be admissible in CA


- if the D alleges that it was the best way to do something or that there was no other way, this opens the door to repair evidence that specifically rebuts the allegation made by the D

- If D alleges the way he did it was safe (non-negligent) then you can't admit evidence to rebut their claim of non-negligence

- Ex. Plaintiff sues D, the owner of a convenience store, for negligence after Plaintiff tripped and fell over a can of fruit that had fallen off a shelf on a display near the store’s front door.  D admits that Plaintiff tripped in this way, but denies its negligence led to Plaintiff’s fall.  To prove D was negligent in allowing the can to fall from the shelf, Plaintiff wishes to present evidence that after the accident, D began placing the cans in staggered (brick-like) stacks rather than one directly on top of the other. Inadmissible

-Ex. D claims the can on which Plaintiff tripped was no longer the store’s property, but had fallen out of a customer’s bag after the customer had paid for his purchases. Admissible if offered for another purpose such as showing ownership or control. Suggests or make it more probable that D thought that it may have been his can
B.
COMPROMISE AND PAYMENT OF MEDICAL AND SIMILAR EXPENSES

	Rule Rule 408.  Compromise and Offers to Compromise

(a) Prohibited uses. Evidence of the following is not admissible on behalf of any party, when offered to prove liability for, invalidity of, or amount of a claim that was disputed as to validity or amount, or to impeach through a prior inconsistent statement or contradiction:

   (1) furnishing or offering or promising to furnish--or accepting or offering or promising to accept--a valuable consideration in compromising or attempting to compromise the claim; and

   (2) conduct or statements made in compromise negotiations regarding the claim, except when offered in a criminal case and the negotiations related to a claim by a public office or agency in the exercise of regulatory, investigative, or enforcement authority.

(b) Permitted uses. This rule does not require exclusion if the evidence is offered for purposes not prohibited by subdivision (a). Examples of permissible purposes include proving a witness's bias or prejudice; negating a contention of undue delay; and proving an effort to obstruct a criminal investigation or prosecution.

Rule 409.  Payment of Medical and Similar Expenses
Evidence of furnishing or offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury.
	CEC 1152.  Admissibility of evidence of offer to compromise

(a) Evidence that a person has, in compromise or from humanitarian motives, furnished or offered or promised to furnish money or any other thing, act, or service to another who has sustained or will sustain or claims that he or she has sustained or will sustain loss or damage, as well as any conduct or statements made in negotiation thereof, is inadmissible to prove his or her liability for the loss or damage or any part of it.

CEC 1154.  Offer to discount a claim
Evidence that a person has accepted or offered or promised to accept a sum of money or any other thing, act, or service in satisfaction of a claim, as well as any conduct or statements made in negotiation thereof, is inadmissible to prove the invalidity of the claim or any part of it.

CEC 1160.  Statement of benevolence

(a) The portion of statements, writings, or benevolent gestures expressing sympathy or a general sense of benevolence relating to the pain, suffering, or death of a person involved in an accident and made to that person or to the family of that person shall be inadmissible as evidence of an admission of liability in a civil action. A statement of fault, however, which is part of, or in addition to, any of the above shall not be inadmissible pursuant to this section.


A.
COMPROMISE, SETTLEMENTS, AND NEGOTIATIONS IN GENERAL
-Conduct or statements made in negotiations will be inadmissible as well

· Parties need to be free to talk about the case in order to settle so these things should be excluded

-Offers made in order to obstruct a criminal investigation will be admissible

· Ex. If you say it wasn’t me I will settle with you out of court.

- Need a claim and a dispute over that claim. If someone offers to do something before anything is in conflict or before you say anything indicating a claim against them that evidence will be admissible

-Ex. Plaintiff v. Defendant for negligence following an intersection collision between their cars after one of them ran a red light.  Plaintiff’s car was damaged, though Plaintiff suffered no physical injury.  Plaintiff wishes to testify that immediately after the collision, Defendant got out of his car, approached Plaintiff, and said, “It’s my fault.  Please let me pay your damages.” No claim
-Ex. D’s statement to Pwas “I was in the wrong, but I can only scrape together $1,000.  Will you accept that?” No dispute
B.
MEDICAL EXPENSES
- Offering or furnishing of payments is inadmissible BUT the rule says nothing about related statements-- any other stuff you say in connection with those offers will be admissible

· Ex. You seem to be in a lot of pain.  I am so sorry that I ran the red light.”  Defendant then followed plaintiff’s ambulance to the hospital and paid plaintiff’s hospital bill. Fed- saying I ran the red light is admissible CA- admissible of sympathy  is inadmissible but statement of fault is admissible

C.
PLEA EVIDENCE
	Rule 410.  Inadmissibility of Pleas, Plea Discussions, and Related Statements
Except as otherwise provided in this rule, evidence of the following is not, in any civil or criminal proceeding, admissible against the defendant who made the plea or was a participant in the plea discussions:

   (1) a plea of guilty which was later withdrawn;

   (2) a plea of nolo contendere;

   (3) any statement made in the course of any proceedings under Rule 11 of the Federal Rules of Criminal Procedure or comparable state procedure regarding either of the foregoing pleas; or

   (4) any statement made in the course of plea discussions with an attorney for the prosecuting authority which do not result in a plea of guilty or which result in a plea of guilty later withdrawn.

However, such a statement is admissible (i) in any proceeding wherein another statement made in the course of the same plea or plea discussions has been introduced and the statement ought in fairness be considered contemporaneously with it, or (ii) in a criminal proceeding for perjury or false statement if the statement was made by the defendant under oath, on the record and in the presence of counsel.
	CEC 1153.  Offer to plead guilty or withdraw plea of guilty by criminal defendant
Evidence of a plea of guilty, later withdrawn, or of an offer to plead guilty to the crime charged or to any other crime, made by the defendant in a criminal action is inadmissible in any action or in any proceeding of any nature, including proceedings before agencies, commissions, boards, and tribunals.

CEC 1153.5.  Offer to resolve offense against property by civil process

Evidence of an offer for civil resolution of a criminal matter pursuant to the provisions of Section 33 of the Code of Civil Procedure, or admissions made in the course of or negotiations for the offer shall not be admissible in any action.

Under CA C- Prop 8, there is no rule making this type of evidence inadmissible so technically it is admissible. However, prosecutors understand that if they use the C and this type of evidence is admitted, then the whole system collapses.

 CEC 1153- only guilty or offers to plead guilty that are later withdrawn-- nothing about statements made during course of discussion BUT remember that CA courts have read this into the rule--- statute doesn’t say it but it is clearly the law and would be inadmissible in CA


- US v. Mezzanatto- D prosecuted for drug related crimes. D and lawyer met with P to discuss possibility of plea bargain. P tells D he won't talk about it unless he agrees that if they don’t agree then anything he says can be used to impeach testimony at trial. Agreed to this but didn’t agree to plea bargain. D later takes the stand and gives inconsistent testimony from what he said in plea bargain statements and P uses it to impeach. S Ct says this is permissible because even though 410 would exclude statements made in plea discussions you can waive this and that is what D did in this case.
D.
EVIDENCE OF LIABILITY INSURANCE
	Rule 411. Liability Insurance

Evidence that a person was or was not insured against liability is not admissible upon the issue whether the person acted negligently or otherwise wrongfully. This rule does not require the exclusion of evidence of insurance against liability when offered for another purpose, such as proof of agency, ownership, or control, or bias or prejudice of a witness.
	CEC 1155. Liability insurance

Evidence that a person was, at the time a harm was suffered by another, insured wholly or partially against loss arising from liability for that harm is inadmissible to prove negligence or other wrongdoing.


EXAMINING WITNESSES;

ATTACKING AND SUPPORTING THE CREDIBILITY OF WITNESSES

A.
MODE OF WITNESS EXAMINATION
	Rule 611. Mode and Order of Interrogation and Presentation/ How evidence may be presented

(a) Control by court. The court shall exercise reasonable control over the mode and order of interrogating witnesses and presenting evidence so as to (1) make the interrogation and presentation effective for the ascertainment of the truth, (2) avoid needless consumption of time, and (3) protect witnesses from harassment or undue embarrassment.

(b) Scope of cross-examination. Cross-examination should be limited to the subject matter of the direct examination and matters affecting the credibility of the witness. The court may, in the exercise of discretion, permit inquiry into additional matters as if on direct examination.

(c) Leading questions. Leading questions should not be used on the direct examination of a witness except as may be necessary to develop the witness' testimony. Ordinarily leading questions should be permitted on cross-examination. When a party calls a hostile witness, an adverse party, or a witness identified with an adverse party, interrogation may be by leading questions.


- Objections

· Ambiguous or unintelligible- when unclear what facts it seeks to reveal

· Confusing- may cause jury to misconstrue the significance

· Misleading- mischaracterizes earlier evidence or tricks the witness and the jury into assuming a fact that has not been proven

· Argumentative- question only in form but an argument in substance because it asserts facts with such forceful tone that it suggests those facts are established and the answer to the question doesn’t really matter anyway.

· Compound- simultaneously poses more than one inquiry and calls for more than one answer

· Assumes facts not in evidence- invents facts not supported by any admitted evidence

· Cumulative- goes to facts well established by the evidence that have been admitted already

· Asked and answered- repeating questions that have already been answered/ Waste of time- 611(a)

· Lengthy narrative- open ended inquiry which invites the witness to give lengthy response in which they can say virtually anything without the other side knowing what is coming

· Improperly leading-- 611(a)-- question that suggests the answer. Usually permissible on cross and impermissible on direct

B. 
IMPEACHMENT AND WHO MAY IMPEACH

- extrinsic evidence- evidence from any source other than in court testimony on direct, cross, or redirect of the witness being impeached

- Checklist

· what is the evidence?

· Is it offered to support the credibility of a witness? If so, has credibility been attacked?

· Is it offered to impeach the credibility of a witness? If so, determine the method of impeachment and ask, is the evidence relevant and admissible under the law governing this method? To determine its relevance, apply the principle of 401. To determine admissibility, ask:

· Does the law for the method in question require that proof of the impeaching facts be elicited during x of the witness being impeached, or does the law permit proof from other sources (extrinsic evidence)?

· Are all other foundational requirements for this method of impeachment satisfied?

· Would admission of the evidence violate any other rules, such as 403?

	Rule 607.  Who May Impeach

The credibility of a witness may be attacked by any party, including the party calling the witness.
	CEC 785.  Parties may attack or support credibility

The credibility of a witness may be attacked or supported by any party including the party calling him.


- United States v. Hogan- D's charged with crimes connected with drug smuggling. C arrest in Mexico and he confessed to smuggling and implicated the Ds in his confession. After C recanted his confession and his statement implicating the Ds. He claimed when he was in Mexico and gave the confession he was being tortured. At trial the prosecutor calls C to testify. P knows what C is going to say. Intends to offer that into evidence at trial in order to impeach C. Ct says in this scenario the evidence can be excluded even though 607 permits you to impeach your own witness because it is not intended to be a vehicle to bring in hearsay.

· Does it just seem like a sham to get hearsay in front of the jury'? What is the probative value?

C.
IMPEACHMENT BY METHODS NOT COVERED BY SPECIFIC COMMON LAW
- reliability of out-of-court statement is affected by: perception, memory, sincerity, narration

· Opportunity to perceive accurately

· Capacity to perceive accurately

· Capacity to recollect accurately

· Capacity to narrate accurately and comprehensively

- make sure it isn’t hearsay

D.
WITNESS CHARACTER
1.
REPUTATION OR OPINION CONCERNING TRUTHFULNESS

	Rule 608.  Evidence of Character and Conduct of Witness

(a) Opinion and reputation evidence of character. The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations: (1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.
	CEC 786.  Character evidence generally

Evidence of traits of his character other than honesty or veracity, or their opposites, is inadmissible to attack or support the credibility of a witness.

CEC 790.  Good character of witness

Evidence of the good character of a witness is inadmissible to support his credibility unless evidence of his bad character has been admitted for the purpose of attacking his credibility.


2. 
CONDUCT PROBATIVE OF TRUTHFULNESS

	Rule 608.  Evidence of Character and Conduct of Witness

 (b) Specific instances of conduct. Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness' character for truthfulness, other than conviction of crime as provided in rule 609, may not be proved by extrinsic evidence. They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness (1) concerning the witness' character for truthfulness or untruthfulness, or (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.
	CEC 787.  Specific instances of conduct

Subject to Section 788, evidence of specific instances of his conduct relevant only as tending to prove a trait of his character is inadmissible to attack or support the credibility of a witness.

Admissible under the C -- evidence just needs to be relevant  

To be relevant, specific instances of conduct must be probative of moral turpitude (a general readiness to do evil)

· Acts of lying

· Acts of violence

· Acts of theft

· Sexual deviancy

· Extreme recklessnes


3. 
CONVICTION OF CRIME

	Rule 609.  Impeachment by Evidence of Conviction of Crime

(a) General rule. For the purpose of attacking the character for truthfulness of a witness,

   (1) evidence that a witness other than an accused has been convicted of a crime shall be admitted, subject to Rule 403, if the crime was punishable by death or imprisonment in excess of one year (felony- doesn’t mater how punished) under the law under which the witness was convicted, and (objecting has the burden)

evidence that an accused has been convicted of such a crime shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused; and (Prosecution has the burden)

   (2) evidence that any witness has been convicted of a crime shall be admitted regardless of the punishment, if it readily can be determined that establishing the elements of the crime required proof or admission of an act of dishonesty or false statement by the witness. (perjury- no balancing)

(b) Time limit. Evidence of a conviction under this rule is not admissible if a period of more than ten years has elapsed since the date of the conviction or of the release of the witness from the confinement imposed for that conviction, whichever is the later date, unless the court determines, in the interests of justice, that the probative value of the conviction supported by specific facts and circumstances substantially outweighs its prejudicial effect. However, evidence of a conviction more than 10 years old as calculated herein, is not admissible unless the proponent gives to the adverse party sufficient advance written notice of intent to use such evidence to provide the adverse party with a fair opportunity to contest the use of such evidence.

(c) Effect of pardon, annulment, or certificate of rehabilitation. Evidence of a conviction is not admissible under this rule if (1) the conviction has been the subject of a pardon, annulment, certificate of rehabilitation, or other equivalent procedure 

(d) Juvenile adjudications. Evidence of juvenile adjudications is generally not admissible under this rule

(e) Pendency of appeal. The pendency of an appeal therefrom does not render evidence of a conviction inadmissible. Evidence of the pendency of an appeal is admissible.
	CEC 788.  Prior felony conviction

Only talks about felonies but there is still the C so relevant evidence of moral turpitude will be admitted (lying, violence, theft, extreme recklessness, sexual deviancy). 

CA also does not have a time limit in the rule

· Other side can always argue unfair prejudice and balance under CEC 352

Cal. Const. Art I, §28(f)

Use of Prior Convictions. Any prior felony conviction of any person in any criminal proceeding, whether adult or juvenile, shall subsequently be used without limitation for purposes of impeachment or enhancement of sentence in any criminal proceeding. When a prior felony conviction is an element of any felony offense, it shall be proven to the trier of fact in open court.


- Luce v. United States- D prosecuted for drug crime. He made a pretrial motion asking the court to rule that if he testified in his own defense the prosecutor should not be permitted to impeach him with his prior conviction for another drug offense.T ct denied and said it would be admissible. D decided not to testify as a consequence of this ruling. Convicted and appeals. Ct says he has to testify and then be impeached or he waives the issues. Judge can't balance unless he sees what is going on.

	Crime
	Impeaching Accused
	Impeaching other witness

	Crime of dishonest or false statement [609(a)(2)]
	Admissible. No discretion to exclude for unfair prejudice.
	Admissible. No discretion to exclude for unfair prejudice.

	Other crimes punishable by death or imprisonment in excess if a year (felonies)

[609(a)(1)]
	Admissible only if prosecution shows probative value outweighs danger of unfair prejudice.
	Admissible unless party opposing impeachment shows, under Rule 403, that unfair prejudice substantially outweighs probative value.

	Other crimes not punishable by death or imprisonment in excess of a year (misdemeanors) [609(a)]
	Not admissible
	Not admissible


4.
RELIGIOUS BELIEFS OR OPINIONS
	Rule 610.  Religious Beliefs or Opinions
Evidence of the beliefs or opinions of a witness on matters of religion is not admissible for the purpose of showing that by reason of their nature the witness' credibility is impaired or enhanced.
	CEC 789.  Religious belief

Evidence of his religious belief or lack thereof is inadmissible to attack or support the credibility of a witness.




- can be used for other reasons such as showing bias

· The prosecutor offers evidence that the accountant is a member of a religious organization that believes Defendant is the messiah.
E.
BIAS, MOTIVE, AND INTEREST
- does the witness have a reason to favor or disfavor someone?

- US. v. Abel- D charged with bank robbery. P calls an alleged accomplice who was cooperating with P. D calls then a witness to impeach the accomplice and that witness testified that the accomplice told him that he was going to lie and testify against the D in order to cute a deal with the P. P then recalled the accomplice to impeach Ds witness. Accomplice says they are all members of a club that requires members to lie cheat and steal to protect one another. Common law can fill gaps.

F.
IMPEACHMENT BY CONTRADICTION
- rule limiting the admissibility applies only to the use of extrinsic evidence to prove the collateral matter

- testimony of a second witness can be

· used to establish the facts to which a witness testifies

· used to show the first witness lacks credibility

- a party may not impeach a witness by contradiction on a collateral matter using extrinsic evidence

· is it a factual matter that has no importance to the case except in its tendency to undercut the credibility of a witness by contradiction rather than some other manner

· evidence that is relevant to a fact of consequence to the determination of the trial is not collateral

- party seeking to impeach a witness by contradiction on a collateral matter must take the answer of the witness because they can't use extrinsic evidence to prove the fact

G.
PRIOR STATEMENTS OF WITNESSES
1.
PRIOR INCONSISTENT STATEMENTS
	Rule 801 (d) Statements which are not hearsay. A statement is not hearsay if--

   (1) Prior statement by witness. The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is (A) inconsistent with the declarant's testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition…

Rule 613.  Prior Statements of Witnesses
(a) Examining witness concerning prior statement. In examining a witness concerning a prior statement made by the witness, whether written or not, the statement need not be shown nor its contents disclosed to the witness at that time, but on request the same shall be shown or disclosed to opposing counsel.

(b) Extrinsic evidence of prior inconsistent statement of witness. Extrinsic evidence of a prior inconsistent statement by a witness is not admissible unless the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate the witness thereon, or the interests of justice otherwise require. This provision does not apply to admissions of a party-opponent as defined in rule 801(d)(2).

Rule 806.  Attacking and Supporting Credibility of Declarant
When a hearsay statement has been admitted in evidence, the credibility of the declarant may be attacked, and if attacked may be supported, by any evidence which would be admissible for those purposes if declarant had testified as a witness
	CEC 1235.  Inconsistent statement

Evidence of a statement made by a witness is not made inadmissible by the hearsay rule if the statement is inconsistent with his testimony at the hearing and is offered in compliance with Section 770.

No requirement that prior inconsistent statement made under oath


- US v. Owens- Meaning of federal rule of evidence 801(d)(1)(a). charged with assault with intent to commit murder on someone working at federal prisioner. Suffered fractured skull and memory impairment. FBI agent goes to interview foster. The first time he can't remember who hit him. In the second interview the agent testifies that Owens is attacker. At trial he doesn’t remember who was his assailant but does remember being interviewed and telling him it was Owens. Ct says admissible as statement of identification.

2.
PRIOR CONSISTENT STATEMENTS
	Rule 801 (d) Statements which are not hearsay. A statement is not hearsay if--

   (1) Prior statement by witness. The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is  (B) consistent with the declarant's testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, 

- can be used to support credibility but not to prove the truth of the matter asserted
	CEC 1236.  Prior consistent statement

Evidence of a statement previously made by a witness is not made inadmissible by the hearsay rule if the statement is consistent with his testimony at the hearing and is offered in compliance with Section 791.

CEC 791.  Prior consistent statement of witness

Evidence of a statement previously made by a witness that is consistent with his testimony at the hearing is inadmissible to support his credibility unless it is offered after:

 (a) Evidence of a statement made by him that is inconsistent with any part of his testimony at the hearing has been admitted for the purpose of attacking his credibility, and the statement was made before the alleged inconsistent statement; or

 (b) An express or implied charge has been made that his testimony at the hearing is recently fabricated or is influenced by bias or other improper motive, and the statement was made before the bias, motive for fabrication, or other improper motive is alleged to have arisen.




- Tome v. United States- D charged of sexual abuse of his 4 year old daughter. D and childs mom were divorced and sharing custody. D says never abused child and that allegation of abuse was something manufactured by mother so he would lose joint custody. At trial the child testified. Other witnesses said child had told them that she had been molested. Offering prior consistent statements over hearsay objection. S Ct reversed conviction on ground that prior consistent statements are admissible only if they at a point in time before the motive to lie arose.

· Was the consistent statement made before or after the motive arose

LAY AND EXPERT OPINION EVIDENCE

A.
INTRODUCTION

- Witness must have personal knowledge of the facts which they testify to (Rule 602)

· Must have perceived the facts directly

· Tell the jury the facts or what happened and nothing more. Don’t tell the jury what the facts mean-- that is for the jury to decide

- Exception to witness testimony for lay witnesses and experts when what the witness says will help the jury

· Special knowledge

· Information they have will help because witness can put the facts together in a way that the jury cannot

B.
LAY OPINION

	Rule 701.  Opinion Testimony by Lay Witnesses

If the witness is not testifying as an expert, the witness' testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness, and (b) helpful to a clear understanding of the witness' testimony or the determination of a fact in issue, and (c) not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.
	CEC 800.  Opinion testimony by lay witness

If a witness is not testifying as an expert, his testimony in the form of an opinion is limited to such an opinion as is permitted by law, including but not limited to an opinion that is:

 (a) Rationally based on the perception of the witness; and

 (b) Helpful to a clear understanding of his testimony.




- Is it rationally based?

· Logical connection between the facts perceived and the opinion?

· Sufficient perception to draw this opinion?

- Helpful to a clear understanding?

· If we forced the witness to refrain from opinion, would the jury be able to draw its own opinion or does the jury still not have enough information to draw an opinion?

- Lay opinion that is often admissible: speed of automobile, sanity, emotion, intoxication, value of their own property

C.
EXPERT OPINION
	Rule 702.  Testimony by Experts

If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case.

- must be a proper basis for opinion

- must be reliable
	CEC 801.  Opinion testimony by expert witness

If a witness is testifying as an expert, his testimony in the form of an opinion is limited to such an opinion as is:

 (a) Related to a subject that is sufficiently beyond common experience that the opinion of an expert would assist the trier of fact; and

 (b) Based on matter (including his special knowledge, skill, experience, training, and education) perceived by or personally known to the witness or made known to him at or before the hearing, whether or not admissible, that is of a type that reasonably may be relied upon by an expert in forming an opinion upon the subject to which his testimony relates, unless an expert is precluded by law from using such matter as a basis for his opinion.

CEC 720.  Qualification as an expert witness

(a) A person is qualified to testify as an expert if he has special knowledge, skill, experience, training, or education sufficient to qualify him as an expert on the subject to which his testimony relates. Against the objection of a party, such special knowledge, skill, experience, training, or education must be shown before the witness may testify as an expert.

(b) A witness' special knowledge, skill, experience, training, or education may be shown by any otherwise admissible evidence, including his own testimony.


1.
EXPERT TESTIMONY MUST "ASSIST THE TRIER OF FACT"
- don’t need to spell out things that jury could figure out on their own or decide what the facts mean

-A prosecution witness with a PhD in criminology testifies that, based on the fact that bloody shoeprints led from the murder scene to Defendant’s apartment, defendant must be guilty. NO

- A prosecution witness who has extensive experience analyzing shoeprints testifies that the shoeprints leading to Defendant’s apartment were made by a size 12EEE shoe, which other evidence demonstrates to be Defendant’s shoe size. YES

2. 
EXPERT WITNESS MUST BE QUALIFIED
- nothing in the law says you have to establish the qualifications of the witness but a good lawyer will always elicit qualifications of the expert before asking opinion-- lawyer wants to persuade the jury and if they hear that a person has impressive credentials they are more likely to give what that person says more weight

- The lawyer can either just asked them what their opinion is or tender the witness as an expert

· Opponent may object and ask to take the witness on voir dire/ Rule 104(a) decided by the judge
3.
EXPERT MUST BE RELIABLE
- Frye Test- scientific evidence was admissible only if based on principles generally accepted as valid by the relevant scientific community

· Excluded cutting-edge scientific evidence that might be both relevant and reliable under traditional legal standards but not yet widely accepted by scientist

· Federal rules of evidence did not codify this test

· CA follows the general acceptance test -- Kelly-Frye Test

· Under CA Constitution/ Prop 8, all relevant evidence is admissible but if you don’t pass the Kelly-Frye test then  not relevant

- Daubert v. Merrell Dow Pharmaceuticals- nothing in federal rules says it has to be generally accepted. Evidence must be reliable--- scientific knowledge that will assist the trier of fact to understand or determine a fact in issue

· Science subject to peer review and published

· Science has a low error rate

· Subject to retesting

· Reasonable level of acceptance

- Kumho Tire- all expert testimony, technical and scientific must be reliable. Federal evidence Rule 702.

4.
EXPERT TESTIMONY MUST HAVE A PROPER BASIS
	Rule 703.  Bases of Opinion Testimony by Experts

The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing. If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence in order for the opinion or inference to be admitted. Facts or data that are otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion or inference unless the court determines that their probative value in assisting the jury to evaluate the expert's opinion substantially outweighs their prejudicial effect.

- party offering must show reliance is reasonable
	CEC 801.  Opinion testimony by expert witness

If a witness is testifying as an expert, his testimony in the form of an opinion is limited to such an opinion as is:

 (b) Based on matter (including his special knowledge, skill, experience, training, and education) perceived by or personally known to the witness or made known to him at or before the hearing, whether or not admissible, that is of a type that reasonably may be relied upon by an expert in forming an opinion upon the subject to which his testimony relates, unless an expert is precluded by law from using such matter as a basis for his opinion.

CEC 803.  Opinion based on improper matter

The court may, and upon objection shall, exclude testimony in the form of an opinion that is based in whole or in significant part on matter that is not a proper basis for such an opinion. In such case, the witness may, if there remains a proper basis for his opinion, then state his opinion after excluding from consideration the matter determined to be improper.


5.
EXPERT TESTIMONY: LIMITS ON OPINIONS GOING TO ULTIMATE ISSUES
	Rule 704.  Opinion on Ultimate Issue

(a) Except as provided in subdivision (b), testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact.

(b) No expert witness testifying with respect to the mental state or condition of a defendant in a CRIMINAL case may state an opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element of the crime charged or of a defense thereto. Such ultimate issues are matters for the trier of fact alone.

Prosecution for possession of drugs with intent to sell.  A police officer, qualified as an expert, testifies that, based on the fact Defendant was arrested with a kilo of cocaine in his possession, he must have had the intent to sell.- NO
· Can say, in my opinion, anyone who has x numbers of grams usually intends to sell
	CEC 805.  Opinion on ultimate issue
Testimony in the form of an opinion that is otherwise admissible is not objectionable because it embraces the ultimate issue to be decided by the trier of fact.

CA Penal Code 29.  Expert testimony about mental illness
CEC 870.  Opinion as to sanity




PRIVILEGES

A.
GENERAL RULE: PRIVILEGE
	Rule 501.  General Rule

Except as otherwise required by the Constitution of the United States or provided by Act of Congress or in rules prescribed by the Supreme Court pursuant to statutory authority, the privilege of a witness, person, government, State, or political subdivision thereof shall be governed by the principles of the common law as they may be interpreted by the courts of the United States in the light of reason and experience.

- State law for civil federal diversity cases
	CEC 911.  General rule as to privileges

Except as otherwise provided by statute:

 (a) No person has a privilege to refuse to be a witness.

 (b) No person has a privilege to refuse to disclose any matter or to refuse to produce any writing, object, or other thing.

 (c) No person has a privilege that another shall not be a witness or shall not disclose any matter or shall not produce any writing, object, or other thing.


B.
ATTORNEY-CLIENT PRIVILEGE
	Rule 503. Lawyer-Client Privilege [Not enacted.]

(a) Definitions. As used in this rule:

(1) A "client" is a person, public officer, or corporation, association, or other organization or entity, either public or private, who is rendered professional legal services by a lawyer, or who consults a lawyer with a view to obtaining professional legal services from him.

(2) A "lawyer" is a person authorized, or reasonably believed by the client to be authorized, to practice law in any state or nation.

(3) A "representative of the lawyer" is one employed to assist the lawyer in the rendition of professional legal services.

(4) A communication is "confidential" if not intended to be disclosed to third persons other than those to whom disclosure is in furtherance of the rendition of professional legal services to the client or those reasonably necessary for the transmission of the communication.

(b) General rule of privilege. A client has a privilege to refuse to disclose and to prevent any other person from disclosing confidential communications made for the purpose of facilitating the rendition of professional legal services to the client, (1) between himself or his representative and his lawyer or his lawyer's representative, or (2) between his lawyer and the lawyer's representative, or (3) by him or his lawyer to a lawyer representing another in a matter of common interest, or (4) between representatives of the client or between the client and a representative of the client, or (5) between lawyers representing the client.

(c) Who may claim the privilege. The privilege may be claimed by the client, his guardian or conservator, the personal representative of a deceased client, or the successor, trustee, or similar representative of a corporation, association, or other organization, whether or not in existence. The person who was the lawyer at the time of the communication may claim the privilege but only on behalf of the client. His authority to do so is presumed in the absence of evidence to the contrary.

(client may waive privilege) (privilege survives death)
	CEC  917.  Presumption that certain communications are confidential

(a) If a privilege is claimed on the ground that the matter sought to be disclosed is a communication made in confidence in the course of the lawyer-client, physician-patient, psychotherapist-patient, clergy-penitent, husband-wife, sexual assault counselor-victim, or domestic violence counselor-victim relationship, the communication is presumed to have been made in confidence and the opponent of the claim of privilege has the burden of proof to establish that the communication was not confidential.

(b) A communication between persons in a relationship listed in subdivision (a) does not lose its privileged character for the sole reason that it is communicated by electronic means or because persons involved in the delivery, facilitation, or storage of electronic communication may have access to the content of the communication. (still reasonable person standard)

CEC 915.  Disclosure of privileged information in ruling on claim of privilege




- privilege applies during the discovery process even though the rules of evidence do not
- protects only confidential communications between the parties to the particular relationship

· even if the communication is protected, the information communicated is not/ may not prevent disclosure of the facts

-  was it intended to be confidential? ( objective standard

· Reasonale person have intended it to be confidential?/ Public place?

1.
CORPORATIONS AS CLIENT
- Upjohn Co. v. United States- privilege applies to communication from any employee or agent of the corporation if they were authorized by the corporation to make the communication to the lawyer, includes those higher up and lower level employees

· Control group test not federal law-- communications by, from, and to those that run the corporation/ same in CA

- BUT Employee who is just a witness-- saw the accident but otherwise has no involvement with the case-- those communications are not privileged

· all confidential communications between a corporate employee and the corporation’s attorney are not subject to attorney-client privilege
2.
EXCEPTIONS TO THE ATTORNEY-CLENT PRIVILEGE
	Rule Rule 503. Lawyer-Client Privilege [Not enacted.]
(d) Exceptions. There is no privilege under this rule:

(1) Furtherance of crime or fraud. If the services of the lawyer were sought or obtained to enable or aid anyone to commit or plan to commit what the client knew or reasonably should have known to be a crime or fraud; or

(2) Claimants through same deceased client. As to a communication relevant to an issue between parties who claim through the same deceased client, regardless of whether the claims are by testate or intestate succession or by inter vivos transaction; or

(3) Breach of duty by lawyer or client. As to a communication relevant to an issue of breach of duty by the lawyer to his client or by the client to his lawyer; or

(4) Document attested by lawyer. As to a communication relevant to an issue concerning an attested document to which the lawyer is an attesting witness; or

(5) Joint clients. As to a communication relevant to a matter of common interest between two or more clients if the communication was made by any of them to a lawyer retained or consulted in common, when offered in an action between any of the clients.
	CEC 915.  Disclosure of privileged information in ruling on claim of privilege

(a) Subject to subdivision (b), the presiding officer may not require disclosure of information claimed to be privileged under this division or attorney work product under subdivision (a) of Section 2018.030 of the Code of Civil Procedure in order to rule on the claim of privilege; provided, however, that in any hearing conducted pursuant to subdivision (c) of Section 1524 of the Penal Code in which a claim of privilege is made and the court determines that there is no other feasible means to rule on the validity of the claim other than to require disclosure, the court shall proceed in accordance with subdivision (b).

Can't look at privileged information itself to decide whether it is admissible
CEC 956.5.  Disclosure necessary to prevent criminal act likely to result in death or bodily harm

There is no privilege under this article if the lawyer reasonably believes that disclosure of any confidential communication relating to representation of a client is necessary to prevent a criminal act that the lawyer reasonably believes is likely to result in the death of, or substantial bodily harm to, an individual.


- United States v. Zolan- Can the court look at the communication itself to decide whether it is privileged? 104(a) seems to suggest the answer is no but then how would we decide whether the communication is privileged or within an exception. Court said judge could listen to the recordings to see if crime fraud exception applied. As long as it hasn’t been decided that they are privileged the court can listen to the tapes to decide if they are privileged. In camera review.
3.
WORK PRODUCT
- protects from disclosure the trial preparation work product- only materials prepared in anticipation of litigation

· protects the attorney's impressions, conclusions, opinions, or legal research or theories

- if you want the other sides work product, you must show substantial need and injustice

C.
MEDICAL PRIVILEGE
	- no doctor-patient privilege under federal law

- privilege deprives us of valuable evidence-- dont want to create a privilege unless we believe it is necessary/ need for information outweighs the need for confidentiality


	CEC  992 "Confidential communication between patient and physician"

As used in this article, "confidential communication between patient and physician" means information, including information obtained by an examination of the patient, transmitted between a patient and his physician in the course of that relationship and in confidence by a means which, so far as the patient is aware, discloses the information to no third persons other than those who are present to further the interest of the patient in the consultation or those to whom disclosure is reasonably necessary for the transmission of the information or the accomplishment of the purpose for which the physician is consulted, and includes a diagnosis made and the advice given by the physician in the course of that relationship.

CEC 996 Patient-litigant exception

There is no privilege under this article as to a communication relevant to an issue concerning the condition of the patient if such issue has been tendered by:

 (a) The patient;

 (b) Any party claiming through or under the patient;

 (c) Any party claiming as a beneficiary of the patient through a contract to which the patient is or was a party; or

 (d) The plaintiff in an action brought under Section 376 or 377 of the Code of Civil Procedure for damages for the injury or death of the patient.

CEC 1012 "Confidential communication between patient and psychotherapist"

As used in this article, "confidential communication between patient and psychotherapist" means information, including information obtained by an examination of the patient, transmitted between a patient and his psychotherapist in the course of that relationship and in confidence by a means which, so far as the patient is aware, discloses the information to no third persons other than those who are present to further the interest of the patient in the consultation, or those to whom disclosure is reasonably necessary for the transmission of the information or the accomplishment of the purpose for which the psychotherapist is consulted, and includes a diagnosis made and the advice given by the psychotherapist in the course of that relationship.

CEC 1024 Patient dangerous to self or others
There is no privilege under this article if the psychotherapist has reasonable cause to believe that the patient is in such mental or emotional condition as to be dangerous to himself or to the person or property of another and that disclosure of the communication is necessary to prevent the threatened danger.


D.
CLERGY PRIVILEGE
	Rule 506 Communications to Clergymen [Not enacted.]

(a) Definitions. As used in this rule:

(1) A "clergyman" is a minister, priest, rabbi, or other similar functionary of a religious organization, or an individual reasonably believed so to be by the person consulting him.

(2) A communication is "confidential" if made privately and not intended for further disclosure except to other persons present in furtherance of the purpose of the communication.

(b) General rule of privilege. A person has a privilege to refuse to disclose and to prevent another from disclosing a confidential communication by the person to a clergyman in his professional character as spiritual adviser.

(c) Who may claim the privilege. The privilege may be claimed by the person, by his guardian or conservator, or by his personal representative if he is deceased. The clergyman may claim the privilege on behalf of the person. His authority so to do is presumed in the absence of evidence to the contrary.
	CEC 1032 "Penitential communication"

As used in this article, "penitential communication" means a communication made in confidence, in the presence of no third person so far as the penitent is aware, to a member of the clergy who, in the course of the discipline or practice of the clergy member's church, denomination, or organization, is authorized or accustomed to hear those communications and, under the discipline or tenets of his or her church, denomination, or organization, has a duty to keep those communications secret.

CEC 1033.  Privilege of penitent

CEC 1034  Privilege of clergy member
Penitent and clergy member have privilege and can prevent the other from testifying


- Edwards- D was treasurer of the church and charged with grand theft for embezzelement of church funds. D spoke to priest and confessed to embezzling the money and that is a privileged communication under CA law. Classic confession. D then talked to another priest at the first priests suggestions to asked for help and D again confessed. That priest told her that he could keep it confidential or consult with other lay members. She agreed and he did so. Lay people called the police and she was arrested and convicted. Was communication to the second priest penitential communication, was it intended to be confidential?

· No because it was more in the category of a problem solving conversation and not done for a religious purpose. Wasn’t intended to be confidential because he was authorized to go talk to other leadership in the church.

E.
SPOUSAL PRIVILEGE
	Case Law has established confidential communication and testimonial privilege

- Federal recognizes confidential communication privilege and testimonial privilege

- Trammell- privilege is held by the testifying spouse. If spouse willingly takes the stand the other spouse can't stop them.

- Must be a legally valid marriage

· CA allows domestic partnerships

- Timing of marriage and communication is important

· Criminal case and D is accused of committing a murder. Principal witness is D's gf. After the crime was commited but before trial they get married. Can she now refuse to testify?Privilege-- married at the time of trial

· Crime is committed. They get married. He tells her I did it. At the time of trial they are divorced .No Privilege

· Ex wife wants to disclose can the husband stop it?Both spouses hold the privilege and can prevent the other spouse from disclosing. Can waive only with respect to her privilege and not his.----see 980

Before Marriage

During Marriage

Divorce

Spousal

Protected

Protected

No Privilege

Communication

Not Protected

Protected

Privileges exists as to confidential com. Made during marriage

EXCEPTIONS


1) prosecution from crimes committed by one spouse against another or against children

2) actions by one of the spouses against an intentional injury to the marital relationship

3) actions by one spouse against another (assault, battery…)
	CEC 980 Confidential marital communication privilege

Subject to Section 912 and except as otherwise provided in this article, a spouse (or his guardian or conservator when he has a guardian or conservator), whether or not a party, has a privilege during the marital relationship and afterwards to refuse to disclose, and to prevent another from disclosing, a communication if he claims the privilege and the communication was made in confidence between him and the other spouse while they were husband and wife.

CEC 970 Spouse's privilege not to testify against spouse; exceptions

Except as otherwise provided by statute, a married person has a privilege not to testify against his spouse in any proceeding.

CEC 971 Privilege not to be called as a witness against spouse

Except as otherwise provided by statute, a married person whose spouse is a party to a proceeding has a privilege not to be called as a witness by an adverse party to that proceeding without the prior express consent of the spouse having the privilege under this section unless the party calling the spouse does so in good faith without knowledge of the marital relationship.

CEC 972 Exceptions to privilege

Civil and criminal proceedings
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