I. APPELLATE REVIEW OF EVIDENTIARY ISSUES
A. To preserve issue for appeal, 2 requirements [FRE 103(a)(1)]…
1. A “substantial right of the party is affected” (a mistake that could’ve affected trial outcome, NOT a harmless error)
2. An objection is made, which must be…
a. … timely (before question is answered)…
i. If witness responds before objection, must make motion to strike (too late to object)
ii. If motion to strike is granted, jury will be told to disregard witness’s statement (though, opponent should always ask)
b. … AND state specific ground for objection
i. Need not state ground if it is apparent enough
ii. Need not object at all if plain error [FRE 103(d)] (so obvious that failure to object shouldn’t prevent appellate review)
B. If objection is sustained (OR motion to strike granted), proponent must make offer of proof [FRE 103(a)(2)]
1. Either approach bench OR wait for break in proceedings, ask that jury be excused…
2. … AND put on record what the excluded evidence would’ve been (allows appellate court to review trial court’s decision)
C. Appellate court uses 2 different standards of review…
1. De novo when rule is fixed (says what IS and is NOT admissible, no need for discretion)
2. Abuse of discretion when rule is flexible (when trial judge allowed to exercise discretion, appellate court will give deference to these rulings)

II. WITNESSES
A. General rule is that “every person is competent to be a witness” [FRE 601]…
1. Does NOT mean that every person is credible/to be believed (i.e. children may not understand/be able to describe things, may have been told by parents what to say)
2. In diversity actions (as per Erie Doctrine), federal courts look to state substantive law, which MAY differ from federal rules (i.e. OH rule which finds children under 10 yrs. old per se incompetent, “dead man statute” forbidding testimony as to deceased’s statements)

B. 
… except judge AND jurors (neither can be a witness)
1. If juror IS called to testify, objection may be made outside of jury’s presence [FRE 606(a)]…
a. Jury may hold prejudice against objecting attorney (embarrassing juror in front of fellow jurors)
b. Jury selection takes place before trial, eliminates potential jurors w/ knowledge of case… thus, any juror who could testify would (likely) be removed from jury for cause
2. … BUT, no objection necessary if judge called to testify [FRE 605] b/c plain error
3. After case, juror(s) MAY be contacted by parties (and vice versa), esp. if there is doubt about validity of verdict [FRE 606(b)]
a. After motion for new trial is granted, juror may NOT testify about…
i. Any matter/statement occurring during jury deliberations
ii. Any juror’s state of mind/emotions
iii. Any juror’s mental state/processes
b. … BUT, juror MAY then testify about whether…
i. Extraneous prejudicial information was improperly brought to jury’s attention [FRE 606(b)(1)] (NOT information one had before coming on to jury, i.e. investigating facts)
ii. Outside influence was improperly brought to bear upon juror [FRE 606(b)(2)] (i.e. threat/bribe from inside/outside jury)
iii. Mistake in entering verdict on form [FRE 606(b)(3)] (mechanical error, i.e. writing/math, NOT mistaken assumption of damages)
c. In Tanner, convicted D learns, after trial, that jurors drank, used drugs, fell asleep during trial… BUT, this testimony is barred  drugs/alcohol NOT an “outside influence” (lead to questions re: juror’s mental processes)
i. Don’t want to know what went on in jury room (even when not legally correct, i.e. jury nullification)
ii. Don’t want to put jurors on the spot (may not speak freely during deliberations if fearful of later consequences… though, blatant racism, coin-flipping will likely go unknown)
d. Other people (i.e. bailiff) MAY testify about improper jury behavior… so long as a juror could testify about as well [FRE 606(b)]
C. 
Hypnosis
1. Allows one to remember certain facts that weren’t remembered beforehand… BUT, also creates uncertainty about validity of such memory
a. Hypnotists themselves are very suggestive (sometimes unintentionally), may compel witness to say what hypnotist wants to hear
b. Witness may fill gaps, unable to differentiate b/w what was known before/after hypnosis
2. Several different approaches re: competence of hypnotized witnessess…
a. Per se competent (as per general rule, let jury figure it out, maybe get expert opinion re: validity of hypnosis)
b. Per se incompetent as to any subject raised during hypnosis (common law view)…
i. … perhaps even what was known about subject before hypnosis (Shirley/modified per se incompetent)
ii. Police may use hypnosis in investigation to create leads, BUT may lose witness’s testimony in process (have to decide which is more valuable)
c. Safeguard approach (only witness and impartial hypnotist present, detailed record made beforehand)
d. Balancing of reliability
3. In Rock, criminal D’s exculpatory statement (gun went off accidentally) was based on hypnosis… BUT, state rule rendering hypnotized witness as incompetent violates constitutional right to testify in own defense (reliability must be on case-by-case basis, NOT per se… lack of reliability MAY overcome constitutional right)
D. Before testifying, witness must place hand on Bible and swear to tell truth (oath) OR simply promise to tell truth (affirmation) [FRE 603]
1. No specific wording necessary (i.e. “truth”, “fully-integrated honesty”)  need ONLY be calculated to awaken conscience re: being truthful
2. Refusal to take oath/affirmation may result in being held in contempt (jailed/fined until person cooperates)… lying witness can be prosecuted for perjury
E. 
Once witness is determined to be competent, can ONLY testify to matters of which witness has personal knowledge [FRE 602]
1. The fact testified to must be the fact perceived (FP = FT)… BUT, to have personal knowledge, witness must also be able to comprehend/understand (NOT foreign language), remember (NOT read from notes) AND communicate fact perceived
2. Standard of “sufficient to support a finding” is low (NOT perfection, OR even preponderance)
a. Witness stating that he was present/saw incident occur is enough for reasonable jury to reach same conclusion…
b. … BUT, jury need not come to that conclusion just b/c evidence is admitted (judge decides admissibility, jury decides what to do w/ evidence)

III. REAL EVIDENCE
A. Just as witnesses must to competent to testify, “real”/tangible evidence must go through authentication to be admissible [FRE 901(a)]
1. Real evidence is authenticated when it is shown to be what it is claimed to be by proponent  examples of ways to authenticate D’s signature…
a. Call witness who saw D sign contract [FRE 901(b)(1)], is familiar w/ D’s writing (i.e. D’s secretary) [FRE 901(b)(2)]
b. Call expert witness to compare D’s signature on contract w/ other writings of D’s, or have jury compare [FRE 901(b)(3)]
c. Circumstantial evidence that would suggest to reasonable person that D signed contract [FRE 901(b)(4)]
d. Also…
i. Voice identification (first-hand OR recording) [FRE 901(b)(5)]
ii. Telephone conversations [FRE 901(b)(6)]
iii. Public record [FRE 901(b)(7)]
iv. Ancient documents (20+ yrs.) [FRE 901(b)(8)]
v. Process/system (producing accurate result) [FRE 901(b)(9)]
vi. Statute/Sup. Ct. rule [FRE 901(b)(10)]
2. Same low standard – “sufficient to support a finding” – as for proving personal knowledge (admissible even when there is a “tie”)
3. When dealing w/ photographs…
a. ONLY the person who took the photo (OR perceived the taking of the photo) can authenticate what the photo is (i.e. “Is this a photo of…?”)…
b. … BUT, an eyewitness w/ personal knowledge of what appears in the photo can authenticate the photo as a “fair and accurate depiction” (i.e. “Does this photo fairly and accurately depict what you saw on [date]?”)
4. When dealing w/ real evidence w/ a generic (NOT unique) appearance, authentication may require establishing a chain of custody (following the movement of evidence from person to person)
a. A break in the chain of custody (i.e. officer leaves bag of cocaine at bus station overnight, retrieves it next morning) requires jury to do a lot of guesswork
b. Party objecting on ground of insufficient foundation (evidence NOT authenticated) may take witness on voir dire (mini-cross-examination) to establish break in chain of custody
i. If able to establish break, proponent may continue questioning witness to authenticate/establish foundation…
ii. … BUT, if unable to establish break, may strengthen proponent’s case (less for jury to doubt)
B. When it is very unlikely that some piece of real evidence is NOT what it purports to be, may be admitted under self-authentication [FRE 902] (exception to authentication requirement)
1. Makes trial more efficient  i.e. unnecessary to call witness to authenticate…
a. Domestic public document, under seal OR signed by official [FRE 902(1)-(2)]
b. Certified copies of records (public [FRE 902(4)], domestic [FRE 902(11)], foreign [FRE 902(12)])
c. Official publications [FRE 902(5)], newspapers/periodicals [FRE 902(6)] (i.e. almanac, New York Times)
d. Trade inscriptions (i.e. brand names) [FRE 902(7)]
e. Something that is notarized [FRE 902(8)]
2. There are 12 categories (NOT examples) of self-authentication  if unable to fit evidence within one of these 12, must resort to standard authentication requirement [FRE 901]
C. Best Evidence Rule (“original writings rule”)
1. To prove the content of a writing/recording/photograph (through testimony or other secondary evidence), the original writing/recording/photograph (itself OR copy intended to have same effect) is required [FRE 1002]
a. Print (i.e. business card) included under “writing/recording” [FRE 1001(1)], X-rays and videotape included under “photograph” [FRE 1001(2)]… objects (i.e. briefcase) NOT covered under rule
b. Printout of computer data (so long as it reflects data accurately), negative of photograph included under “original” [FRE 1001(3)]
c. Testimony about existence of, opinion re: writing/recording/photograph is NOT covered under rule (ONLY contents thereof)
2. OK to admit duplicate (from same impression, i.e. enlargement/miniature) instead of original, unless [FRE 1003]…
a. … there is genuine question re: authenticity of original (i.e. white-out/forgery on original that wouldn’t show up on photocopy)…
b. … OR unfair to admit in lieu of original
3. Neither original NOR duplicate (thus, any secondary evidence admissible as per Best Evidence Rule) is required in 4 situations…
a. Original lost/destroyed [FRE 1004(1)]… unless proponent lost/destroyed in bad faith (in which case, proponent could NOT testify about contents)
b. Original not obtainable by available judicial process [FRE 1004(2)]
c. Original in possession of opponent [FRE 1004(3)]
d. Not closely related to controlling issue [FRE 1004(4)]
4. Voluminous writings/recordings/photographs MAY be presented as chart/ summary/calculation, so long as originals/duplicates are made available [FRE 1006]
D. Adjudicative facts (facts normally left for jury to determine) that are indisputable/ hard to dispute are subject to judicial notice [FRE 201]
1. Judically-noticed facts are either generally known within jurisdiction (i.e. location of courthouse) OR capable of being determined by looking at accurate sources (i.e. calendar) [FRE 201(b)]
a. Lots of people knowing something does NOT necessarily make it “generally known” within jurisdiction… if court does NOT take judicial notice, must bring in evidence
b. Law itself and legislative facts (facts used by legislature/court to decide what rule ought to be) are NOT subject to judicial notice  courts, when deciding what law should be, are empowered to sometimes make (reasonably disputable) factual assumptions
2. Court must take judicial notice when (properly) requested [FRE 201(d)]… BUT, also has discretion to take judicial notice sua sponte (on its own) [FRE 201(c)]
a. Can be taken at any stage of proceeding [FRE 201(f)] (even on appeal… shouldn’t have to retry case based on an undisputed fact)
b. Other side must be given opportunity to contest [FRE 201(e)]
3. Judicial notice may be taken in both civil AND criminal proceedings… BUT, in criminal trial, jury must be instructed that it MAY (but need not) accept fact as conclusive [FRE 201(g)]
a. In Rae, judicial notice of D’s driver’s license being revoked (an adjudicative fact) is taken, jury instruction states that this must be accepted as conclusive…
b. … BUT, reversible error b/c criminal D has constitutional right to trial by jury…
c. … thus, jury must decide all elements of crime (court adjudging conviction interferes w/ jury’s determination, ignores possibility of jury nullification)

IV. RELEVANCE
A. Evidence is relevant if it has tendency to make the existence of any fact of consequence more or less probable [FRE 401]
1. Relevant evidence is admissible (unless otherwise provided within rules) [FRE 402]…
2. … AND, need only have “any tendency” (a low standard  allows practically all evidence to be admitted, jury to decide)
a. Probative value is measured by the # of inferences one must make b/w the evidence itself and the conclusion (chain of inferences)
i. Inferences connect through subconsciously made generalizations (i.e. in Jaeger, victim’s suicidal past is offered b/c of generalization that one who has attempted suicide before is “somewhat more likely” to attempt again than someone who has never attempted)
ii. NO inferences to make for eyewitness testimony (BUT, still questions re: credibility)
b. Probative value has degrees (high/low), can be lowered by other side’s evidence/generalizations supporting opposite conclusion… BUT, relevance is either one or the other (nothing in b/w “relevant” and “not relevant”)
B. 4 categories of ways to draw doubt upon (and, thus, lower probative value of) a witness’s testimony…
1. Sincerity  i.e. does witness know victim/D, have possible motive/bias
2. Perception  i.e. how well does witness see/hear, was view/hearing obstructed
3. Memory  i.e. does witness remember event as well as he did moments after its occurrence
4. Narration  i.e. does what witness say mean the same as what witness intends to convey
C. If evidence is relevant, it MAY be excluded if the probative value is substantially outweighed by danger [FRE 403]
1. “Danger” includes…
a. Unfair prejudice  2 types
i. Inferential error prejudice – jury giving more weight to evidence than it should
ii. Nullification prejudice – jury ignoring law, either by convicting for another act, OR by using evidence for improper purpose
b. Confusion of issues
c. Misleading the jury (i.e. autopsy photos/“gross-out” factor… BUT, if otherwise admissible, court shouldn’t force one to choose less gruesome evidence)
d. Undue delay/waste of time/needless presentation (i.e. evidence re: undisputed fact)
2. The more probative value evidence has, the more danger(s) it must create  “substantially outweighed” standard is difficult for objecting party to overcome (usually a last resort when no more-specific objection available)
a. Reliability/credibility of witness is for jury, NOT judge to decide…
b. … thus, judge rules on such an objection by considering how much probative value evidence would have IF jury believed it to be true
3. Each side is entitled to prove respective case by any admissible evidence (story should be have as much evidentiary richness as proponent wants)
a. One cannot stipulate proof of an element of a crime if adverse party does not want to stipulate (even if stipulation is exactly same as would-be testimony, NOT an “equally compelling substitute” for such testimony)…
b. … BUT, probative value of evidence should be determined in context of other evidence offered, other alternative forms of proof
i. In Old Chief, D prosecuted for possession of firearm w/ prior felony conviction, wants to concede to status as felon (b/c prior felony was of violent nature), prosecution refuses, D convicted…
ii. … BUT, D’s conviction reversed on appeal (prosecution unfairly gained by disclosing nature of prior felony, shouldn’t have been considered, esp. since D was willing to concede)
D. If other evidence is readily available, then probabilistic evidence (i.e. statistics) is NOT sufficient by itself… BUT, even if flawed, may be relevant enough as circumstantial evidence to survive motion for directed verdict

V. PRELIMINARY QUESTIONS OF FACT
A. Questions of fact are for jury, questions of law are for judge… BUT, questions of fact that are necessary to be able to present evidence (preliminary questions) MAY go to judge instead of jury
1. Difficult for jury to ignore inadmissible-but-relevant evidence
2. Jury (unlike judge) has no time invested in law of evidence, no understanding of rules, exceptions, and reasons for each
B. Preliminary questions re: qualification of witness, existence of privilege, admissibility of evidence (i.e. hearsay vs. non-hearsay) are determined by court [FRE 104(a)]
1. Jury cannot/will not hear evidence unless court finds, by a preponderance (“more likely than not”, greater than equipoise) of the evidence, that the preliminary fact is true…
2. … AND, court is NOT bound by rules of evidence (except privileges) in making determination (MAY even consider the evidence itself)
C. Preliminary questions re: conditional relevancy are determined by jury [FRE 104(b)]
1. Court will let jury decide whether to admit evidence so long as “sufficient to support a finding” (same low standard as for personal knowledge, authentication)
2. If preliminary fact is found to NOT exist, evidence becomes irrelevant and would likely be rendered valueless by jury (although, this assumes that jurors think in binary manner, i.e. yes-or-no)
a. Assume D charged w/ murder, prosecution claims victim killed w/ dagger, offers D’s dagger into evidence…
b. … relevance of dagger is conditioned on fact that D was killed w/ a dagger
i. Prosecution must present (OR promise to present) evidence sufficient for reasonable juror to conclude that D was killed w/ dagger…
ii. … BUT, if jury is convinced that D was NOT killed w/ dagger, the dagger will be of little-to-no significance

VI. 
HEARSAY RULE
A. Hearsay – statement, other than one made by declarant while testifying at the present trial/hearing, offered to prove the truth of the matter asserted [FRE 801(c)] – is NOT admissible [FRE 802]
1. A statement is an oral or written assertion, OR non-verbal conduct if intended to be an assertion [FRE 801(a)]… an assertion being an effort to make some kind of factual claim
a. Questions, order, instructions are generally NOT assertions (MAY be partially assertive, i.e. “Did you see the Chevy run the red light?”)…
b. … BUT, an assertion can be made w/o any verbal acknowledgement
i. Pointing to a clock when asked for the time IS an assertion (response to question, communicative intent)…
ii. … BUT, opening an umbrella when in rain is NOT an assertion (opening umbrella not to assert that it is raining, BUT because it is raining)
2. A declarant is a person who makes a statement [FRE 801(b)]
a. One purpose of hearsay rule is that witness cannot be cross-examined about declarant’s statement…
b. … which is true even when witness IS declarant (lack of contemporaneous observation creates reliability issue  not necessarily that statement is unreliable, BUT that there is no adequate basis for judging reliability)…
c. … BUT, if witness IS declarant, can simply ask questions rather than ask about witness-declarant’s prior statement(s) (probe sincerity/perception/ memory/narration through cross-examination)
3. Whether a statement is “offered to prove the truth of the matter asserted”…
a. First inference rule – when the first inference is the same thing as the statement itself (i.e. if statement being relevant depends on it being true), then it is hearsay
i. To prove that D killed P, D’s statement of “I want to kill P” IS hearsay  first inference is that D wanted to kill P (statement is irrelevant if not true)
ii. To prove that P killed D in self-defense, D’s statement of “I want to kill P” is NOT hearsay  first inference is that P heard/believed D’s statement, NOT that D wanted to kill P (statement need not be true for it to be relevant, does NOT matter whether D really wanted to kill P)
iii. Existence of alternative reasonable inference(s) from evidence does NOT destroy the relevance of the evidence to prove different reasonable inference(s)
b. NOT when statement is offered to impeach/attack credibility…
i. If witness testifies “Traffic light was green”, BUT previously made statement “Traffic light was red”, statement is NOT hearsay for purpose of showing that witness contradicted self…
ii. … BUT, jury would need limiting instruction [FRE 105] stating purpose of statement (NOT that light was red, ONLY that witness is not credible)
B. 5 types of statement/conduct that are NOT hearsay…
1. “Words of Independent Legal Significance”/“Verbal Acts”
a. “I accept your offer” is NOT hearsay  NOT evidence of acceptance, BUT the acceptance itself (OR, at least an element)
b. “I accepted your offer” IS hearsay  a statement asserting acceptance, NOT the acceptance itself
2. Value derives from fact that words were spoken, NOT content thereof
a. “I’m alive” is NOT hearsay  the fact that declarant could speak proves that he was alive (mere coincidence that the words were “I’m alive”)
b. “I’m dead” is also NOT hearsay  declarant’s credibility doesn’t matter
3. Effect on listener
a. Not offered to prove truth of matter asserted, BUT rather reaction of person who heard statement (relevance comes from statement being made, NOT its truthfulness)
i. “There’s ketchup on the floor” NOT offered to prove that there was in fact ketchup on the floor…
ii. … BUT, that opponent was aware/knew of ketchup being on floor (proponent would need other evidence to prove the existence of the event/condition itself)
b. Opponent would argue for limiting instruction [FRE 105], OR that limiting instruction would NOT be sufficient to protect from danger [FRE 403]
i. Mandatory for court to issue limiting instruction upon request…
ii. … but court MAY issue limiting instruction w/o request
4. 
Circumstantial evidence of declarant’s state of mind
a. “Joe is a thief” is NOT hearsay if offered to prove declarant’s state of mind that Joe was a thief (statement relevant regardless of Joe being a thief)
i. Some such statements are clearly NOT offered to prove truth of matter asserted (i.e. “Joe hasn’t worked a day in his life”  first inference that declarant doesn’t like Joe)…
ii. … BUT, sometimes difficult to differentiate (limiting instruction may NOT be sufficient)
1. In Shepard, deceased says “Dr. Shepard has poisoned me”, offered to prove deceased’s state of mind (as not suicidal)…
2. … BUT, potential for unfair prejudice too great (esp. in comparison to weak probative value)
b. Sometimes, declarant’s state of mind may have special significance…
i. In Bridges, child describes appearance of child molestor’s apartment, admitted to prove “knowledge of” appearance b/c…
1. … unlikely that declarant could have made such statement based on other sources (likely that child was in fact in apartment)…
2. … AND, sufficient/unique detail (impossible to make up or guess)
ii. Hearsay rule will NOT be easily avoided by presenting “knowledge of” argument (i.e. “The red car hit the blue car” is hearsay AND not relevant if offered to prove that declarant had “knowledge of” red car hitting blue car)
5. Non-assertive conduct
a. Some behavior is NOT assertive  NOT hearsay
b. Some behavior IS assertive, but NOT offered to prove what it asserts  NOT hearsay
i. In Wright v. Tathem, letters re: business transactions w/ decedent are offered to prove that decedent was sane when writing will (one wouldn’t do business w/ insane person)…
ii. … BUT, reliability problems re: trustworthiness of letter writers
1. Example of declarant-based model  focus not on statement and what it asserts, BUT on declarant and his credibility
2. Federal rules follow assertion-based model, BUT will hear declarant-based arguments re: probative value vs. danger [FRE 403]
c. Some behavior is NOT assertive on its face, but is treated as being assertive based on the facts  MAY be hearsay (court may need to be convinced)
i. Schlesinger takes family to nuclear test site to observe  could be hearsay w/ evidence that Schlesinger did so as means of asserting safety of test
ii. If one’s actions are non-assertive, then less likely to be unreliable… one wouldn’t act non-assertively NOT based on reasonable belief (i.e. Schlesinger wouldn’t take family to test site knowing that it was unsafe)
C. When hearsay is within hearsay (double hearsay), each layer must fall within an exception/exemption to make entire statement admissible [FRE 805]
1. Witness testifying that P said “I’m alive” is NOT hearsay… BUT, witness testifying that Bystander said “P said he’s alive” IS hearsay (non-hearsay trapped within hearsay)…
2. … could circumvent problem by calling Bystander to testify (OR another person who heard P’s statement if Bystander is not available… OR, other evidence that P was alive at time)
D. Hearsay Objections vs. Personal Knowledge Objections
1. Witness repeating/quoting a statement that he overheard is (likely) hearsay, but NOT lack of personal knowledge  witness has personal knowledge of/ perceived statement being made
2. Witness personally testifying to truth of matter based on another’s statement IS lack of personal knowledge  witness (likely) would NOT know whether overheard statement is true
a. Witness testifies that mechanic said “P’s brakes are shot”  hearsay objection
b. Witness testifies that P’s brakes are shot (based on mechanic’s statement)  lack of personal knowledge objection
i. Proponent can establish personal knowledge after testimony as to fact… likewise, opponent can take witness on voir dire to prove lack thereof
ii. If known before trial/taking stand that witness lacks personal knowledge, can file motion in limine (control what jury hears, rather than let jury hear and then ask jury to ignore)
E. 
Since hearsay rule is so sweeping, there are numerous exemptions from the hearsay rule (which are NOT hearsay) AND exceptions to the hearsay rule (which are hearsay, BUT admissible)  2 main reasons (sometimes one may outweigh other)…
1. Reliability  certain categories thought to be either particularly reliable, OR their reliability has already been tested in some prior proceeding
2. Necessity  best evidence available

VII. EXEMPTIONS FROM HEARSAY RULE
A. 5 types of party admissions (“admission” merely meaning statement… AND, offered against said party) [FRE 801(d)(2)]…
1. Simple Party Admissions [FRE 801(d)(2)(A)]
a. Not inherently more reliable b/c party’s own statement…
i. … BUT, party-declarant will likely be present at trial (though NO requirement that declarant be present), will have opportunity to explain/deny…
ii. … thus, NO personal knowledge requirement (party-declarant can testify as to having/lacking personal knowledge)
b. Party may NOT offer own statement as party admission (a “one-way rule”), except as rebuttal as per completeness doctrine [FRE 106]
i. When one party introduces part of a written/recorded statement, adverse party may introduce other part if fair under circumstances
ii. NOT applicable to oral statements (thus, completeness doctrine is “limited”)… though, such statement may be admitted by other means, OR party-declarant can repeat on witness stand
2. Adoptive Admissions [FRE 801(d)(2)(B)]
a. Any statement that is heard by party AND understood to be accurate, to which party admits truthfulness, is NOT hearsay  essentially, party is making declarant’s statement into party’s own statement
b. A party’s silence MAY be treated as an adoption
i. In Carlson, D’s wife accuses D of shooting heroin, D hangs head and shakes back and forth  wife’s statement IS hearsay to assert that D was shooting heroin…
ii. … BUT, if D’s head-shaking was meant to state that wife was correct, then NOT hearsay (although, head-shaking could’ve been sign of anger)
1. Preliminary question re: whether D’s head-shaking was adoptive decided by court in Carlson (by preponderance [FRE 104(a)])…
2. … BUT, other courts have allowed jury to decide (by “sufficient to support a finding” standard [FRE 104(b)]), even though jury must hear potentially-inadmissible hearsay to make decision
iii. Consider circumstances  location (i.e. where admission may create a scene), incentive to lie, constitutional protections (i.e. after being read Miranda rights)
3. Vicarious Admissions (2 types)  Authorized Admissions [FRE 801(d)(2)(C)] and Agency Admissions [FRE 801(d)(2)(D)]
a. Preliminary question re: whether declarant is authorized to speak on behalf of (OR is an agent of) party re: subject is to be decided by court [FRE 104(a)]
i. Declarant stating “I am authorized to tell you…” may be considered by court to determine whether authority exists…
ii. … BUT, this alone is NOT sufficient to meet preponderance
b. For agency relationship to exist, declarant-agent must make statement while employed by/working for party, AND statement must concern declarant-agent’s scope of employment
i. Does NOT matter whether agent is authorized (only a common law requirement)…
ii. … OR whether agent is still employed after (ONLY whether employed at time of statement)
c. If party AND declarant-agent are co-Ds in a matter, then declarant-agent’s statement may be a simple party admission, and thus could NOT be used against party (may require separate trials/juries)
4. Co-conspirator Admissions [FRE 801(d)(2)(E)]
a. Any statement of party’s co-conspirator (participating in conspiracy w/ party), made during course/existence of AND “in furtherance of” the conspiracy, is NOT hearsay
i. Difficult to prove conspiracy (going on inside one’s head) w/o being able to use statements…
ii. … AND, b/c conspiracy is analogous to (criminal) business, co-conspirators (arguably) have incentive to speak honestly
b. 
Like vicarious admissions, need more than just declarant’s statement to establish declarant as co-conspirator
i. Court decides preliminary question of whether conspiracy exists by preponderance [FRE 104(a)]…
ii. … BUT, jury decides whether conspiracy exists by “proof beyond reasonable doubt”
1. Jury would NOT be told of court’s decision re: whether conspiracy exists (would constitute reversible error)
2. Party need not be charged w/ conspiracy for rule to apply (and, in such a case, jury would not need to decide whether conspiracy exists)
B. 3 types of prior statements of witnesses (declarant must testify at trial/hearing AND be subject to cross-exam  a low standard) [FRE 801(d)(1)]…
1. Inconsistent statement given under oath [FRE 801(d)(1)(A)]
a. Inconsistent statements offered to impeach credibility (NOT to prove truth of matter asserted) are NOT hearsay (no need for exemption)
b. A very narrow exemption, since most inconsistent statements are NOT given under oath/at formal proceedings
2. Consistent statement offered to rebut charge of recent fabrication or improper influence/motive [FRE 801(d)(1)(B)]
3. Statement of prior identification [FRE 801(d)(1)(C)]
a. Statement ID-ing person must be made after perceiving person  initial ID-ing is most probative b/c…
i. Closer to time of event than in-court ID-ing
ii. Witness gets longer look at person in line-up than at scene of crime
b. NO requirement for formal ID-ing  line-up w/ live suspects OR photo array are both OK
i. As long as no unfair method used by police in identification procedure…
ii. … AND witness identifies a specific person (NOT just general description/characteristic(s))
c. NO requirement that witness who made prior identification testify about the identification (common for officer to testify about identification process itself)

VIII. 
EXCEPTIONS TO HEARSAY RULE: AVAILABILITY OF DECLARANT IMMATERIAL [FRE 803]
A. Time Sensitive Statements
1. Present Sense Impressions [FRE 803(1)] – statement describing/explaining an event/condition made while perceiving said event/condition, OR immediately thereafter
a. Very little time may pass b/w perception and statement…
b. … b/c passage of time causes uncertainty, ability to deliberate/reflect, disconnection from event (the more time passed, the less likely court will admit)
2. Excited Utterances [FRE 803(2)] – statement relating to a startling event/condition made while under stress of excitement caused by said event/condition
a. Unlike present sense impressions, excited utterances need only relate to (NOT describe/explain) event, though event must be “startling”…
b. … AND, “under the stress of excitement” could last much longer than “immediately thereafter” (passage of time matters less)
3. Even though declarant need not be available, preliminary questions (i.e. whether event was startling, etc.) can be difficult to answer w/o declarant
a. Because court is NOT bound by rules of evidence in deciding preliminary facts [FRE 104(a)], may consider statement itself to determine if present sense impression and/or excited utterance…
b. … BUT, like party admissions [FRE 801(d)(2)], statement alone is NOT sufficient to meet preponderance
B. Statement of Then-Existing State of Mind/Physical Condition [FRE 803(3)]
1. “Then-existing” does NOT include backward-looking statements OR statements of a fact remembered/believed (unless will-related)
a. Recall Shepard  wife’s statement “Dr. Shepard has poisoned me” is NOT admissible hearsay (b/c it occurred in past)…
b. … neither is “I remember [OR believe] that Dr. Shepard poisoned me” (use of internal language for external events)…
c. … BUT, if wife had said “I think Dr. Shepard has poisoned me”, this would be admissible as her then-existing state of mind (though still NOT admissible to prove that Dr. Shepard had poisoned her)
2. “Then-existing” MAY include forward-looking statements  statement of intent to do something in future admissible to prove existence of intent (Hillmon)
a. “I intend to go to dinner” IS admissible (statement concerning one’s own intentions)
b. “Frank intends to go to dinner” is NOT admissible (statement concerning another’s intentions)
c. “Frank and I intend to go to dinner” is problematic (statement concerning own AND another’s intentions)  some courts may admit completely, others may partially redact OR exclude entirely (separate trials/juries)
C. Statement for Medical Diagnosis/Treatment [FRE 803(4)]
1. Statement describing (NOT necessarily declarant’s own) medical history, past/present symptoms, pain/sensations, OR cause thereof (as is “reasonably pertinent”), regardless of to whom statement is made
a. Overlap w/ statement of then-existing state of mind/physical condition when discussing then-existing feelings/symptoms…
b. … BUT, broader b/c it allows for past feelings/symptoms
i. “I have a headache” is both a statement of then-existing state of mind/physical condition AND a statement for medical diagnosis/ treatment (if in fact for that purpose)
ii. “I have had a headache since the accident” is a statement for medical diagnosis/treatment (ONLY a statement of then-existing state of mind/physical condition to the extent that declarant presently has a headache)
2. Exception applies to statements for, NOT statements of, diagnosis/treatment
a. Medical professionals’ statements for purpose of obtaining diagnosis/ treatment (i.e. “Patient says her leg hurts”) are admissible…
b. … BUT, medical professionals’ statements giving diagnosis/treatment (i.e. “Your leg is broken”) are NOT admissible (would want professional to testify to questions of expertise)
D. Recorded Recollections [FRE 803(5)]
1. If witness has little/no memory of event that was once remembered, a written record of witness’s previously-remembered knowledge (made when knowledge was fresh in witness’s mind) may be read into evidence
a. Before presenting such a document to witness, must establish (separately) that…
i. Witness wrote (OR adopted/verified) statement soon after obtaining knowledge
ii. Knowledge was fresh in mind at time of writing
iii. Document is accurate (though, questionable how one could recall accuracy of something since forgotten)
iv. Document is authentic [FRE 901]
b. Instead of objecting, adverse party may take witness on voir dire, which would be limited to ONLY the document (proponent has burden of proof)
2. Such a document is to be presented to adverse party to inspect before trial (although, if NOT produced, may still be admitted as “justice requires”) [FRE 612]
a. If all requirements satisfied, document may be read by witness, but may NOT be admitted into evidence as exhibit…
i. Written statement as substitute of what witness would’ve said orally (if remembered)…
ii. … SO, b/c jury wouldn’t receive transcript of oral testimony, shouldn’t receive copy of statement either
b. … may be admitted by adverse party ONLY
E. Business Records [FRE 803(6)]
1. A memorandum/report/record/etc.… having to do w/ acts/opinions/etc.… made near/at the time… by a person w/ personal knowledge… as regularly done in course of business (the act AND the recording thereof)… authenticated [FRE 902(11)-(12)]…
a. … unless untrustworthy (burden of proof on opponent)…
b. … AND, trustworthiness is (somewhat) assumed
i. People’s jobs depend on them being accurate, some (i.e. doctors, nurses) even have a duty to observe and report events accurately (prima facie trustworthiness)…
ii. … BUT, in some situations, party may NOT be trustworthy (Palmer v. Hoffman – train accident, engineer may have been at fault, has motive to lie on business record b/c personal stake in outcome)
2. Just b/c hearsay is encapsulated within a business record does NOT make it (automatically) admissible
a. If nurse writes in medical record for car-accident victim that D ran red light, this would NOT be admissible hearsay (NOT within hospital’s “regularly conducted business activity”)…
b. … unless it fell within another hearsay exception (i.e. victim’s statement that D ran red light was an excited utterance)
3. 
“Business” is broadly-defined (includes non-profits)… but does NOT include an individual’s personal records
a. An individual has no business duty/obligation to maintain accurate records (only obligation to self)…
b. … BUT, if one has little/no memory of subject of personal records, MAY be admissible as recorded recollection
F. Public Records [FRE 803(8)]
1. Like business records exception, BUT for public offices/agencies  covers 3 things…
a. Activities of office/agency [FRE 803(8)(A)]
b. Matters observed pursuant to a legal duty (to observe AND report)… but NOT by govt. in criminal cases (ONLY against) [FRE 803(8)(B)]
c. Factual findings resulting from investigation made pursuant to legal authority… but, again, NOT by govt. in criminal cases [FRE 803(8)(C)]
2. Like business records exception, parts of a public record MAY be excluded (as hearsay within hearsay)
a. Recall that non-medical-related witness statements within a medical record would NOT be admissible (unless fitting within another exception)…
b. … BUT, findings based on witness statements in police record are admissible, and statement itself is NOT (needs other exception)
3. Some overlap b/w business records [FRE 803(6)] and police records [FRE 803(8)(B)-(C)]  jurisdictional split re: whether police dept. is both business AND public agency, OR only the latter
a. Some courts see hearsay exceptions as referring to very specific situations, SO if hearsay does NOT fit within one exception, it should NOT turn to some other exception…
b. … BUT, other courts feel differently, MAY admit an otherwise-inadmissible public record that fits all business record requirements
i. Also, as per completeness doctrine [FRE 106], prosecution/govt. could argue that an otherwise-inadmissible portion of such a record should be admitted IF defense first admits a portion…
ii. … BUT, within court’s discretion
G. Absence of Entry in Business Record [FRE 803(7)] or Public Record [FRE 803(10)]
1. Records can be admissible for purpose of showing the lack of existence/ occurrence of a matter (i.e. presenting medical records that do NOT include D’s name to show that D was NOT a patient)
2. If there is NO record in existence, then there is NO hearsay issue

IX. EXCEPTIONS TO HEARSAY RULE: UNAVAILABILITY OF DECLARANT REQUIRED [FRE 804]
A. Unavailability
1. 5 situations where witness is unavailable…
a. Privilege [FRE 804(a)(1)]
b. Persistent refusal to testify (despite court order) [FRE 804(a)(2)]
i. Reason for refusing need not be valid (i.e. claiming non-existent privilege)
ii. Witness can be held in contempt, BUT may not work
1. If witness refuses to answer out of fear of cross-examination, prosecution/govt. can offer immunity…
2. … BUT, defense cannot do the same
c. Can’t remember [FRE 804(a)(3)]
d. Death OR physical/mental illness/infirmity [FRE 804(a)(4)]
e. Absence after unable to procure by process/other reasonable means [FRE 804(a)(5)]
i. Whether efforts were reasonable are up to court’s discretion…
ii. … if NOT reasonable, then witness is NOT unavailable
2. Witness who is present but unavailable (i.e. refusal to answer, can’t remember) is still subject to cross-examination
B. Former Testimony [FRE 804(b)(1)]
1. Reliability has already been tested (OR at least subject to testing) in a formal way (trial/hearing OR deposition) by the same party (OR “predecessor in interest” in civil proceeding)
a. Party against whom former testimony is offered must have had prior opportunity…
i. Does NOT matter whether party availed itself of this opportunity…
ii. … SO, if party declined to cross-examine at first trial, AND witness becomes unavailable, testimony IS admissible hearsay at second trial
b. … AND similar motive to direct/cross/redirect examine
i. Does NOT matter if party has changed attorney, strategy, etc., so long as basic motivation for examination is the same…
ii. … AND, motivation will likely be the same on retrial, OR criminal/ civil trials for same charge (unless, perhaps, elements change)
iii. … SO, if D declined to cross-examine witness at criminal trial for battery, AND witness becomes unavailable, testimony IS admissible hearsay at civil trial for battery
2. Can offer former testimony through transcript, OR from another witness testifying as to unavailable witness’s former testimony (NOT grounds for Best Evidence Rule objection, dealing w/ substance of testimony, NOT contents of transcript)
3. Grand jury used to determine whether to bring charges against a potential D  a formal proceeding, but NOT subject to former testimony exception (b/c D is NOT present, has NO opportunity to cross-exam)
a. Prosecution may NOT offer transcript of a grand jury testimony…
b. … but defense MAY offer such a transcript depending on prosecution’s motivation during grand jury testimony (i.e. unhelpful witness)
C. Dying Declaration [FRE 804(b)(2)]
1. Statement made while declarant believed death was imminent, concerning cause/circumstances of believed-to-be-impending death
a. Applies ONLY to prosecution for homicide (NOT attempted murder, etc.), OR any civil proceeding
b. Declarant’s unavailability need not be caused by death  does NOT matter that declarant survived, so long as declarant’s state of mind at time of statement was that death was imminent
2. Whether declarant believed death was imminent is a preliminary question decided by court by preponderance [FRE 104(a)]  things for judge to consider (discretionary)…
a. Nature of injuries (one is less likely to believe death is imminent if injuries are minor/not life-threatening)
b. Other contemporaneous statements made (i.e. expectation to recover)
c. Personal/religious beliefs (i.e. atheists don’t believe in afterlife… doesn’t make declarant less believable, but MAY make statement less believable)
D. Statement Against Interest [FRE 804(b)(3)]
1. Statement SO against declarant’s own interest that a reasonable person wouldn’t make such a statement unless it were true (i.e. admission to police officer)  covers 3 interests…
a. Pecuniary interests ($$)
b. Proprietary interests (land)
c. 
Criminal liability (subjecting self to)
i. However, a statement subjecting declarant to criminal liability while also exculpating the accused is NOT admissible w/o corroborating evidence (b/c easy to point finger at unavailable party)
ii. If a statement is mixed up (inculpating self BUT also containing neutral statements of fact, info about others), look at each assertion separately (Williamson)…
1. The inculpatory assertions (against declarant’s interest) are admissible…
2. … but the exculpatory (accusing someone else) and netural assertions are NOT admissible
2. Like exceptions for party admissions, except…
a. Declarant must be unavailable (for party admissions, need not be… AND, usually available b/c a party to the case)
b. Declarant making statement need NOT be a party to case
c. Statement must be against declarant’s interests when made (party admissions may be in declarant’s interests when made, though ultimately used against party)
E. Forfeiture by Wrongdoing [FRE 804(b)(6)]
1. Statement made by unavailable witness, whose unavailability is the result of a party having “engaged or acquiesced in wrongdoing that was intended to, and did, procure” such unavailability
a. Party cannot expect to make a witness unavailable AND still receive benefit of evidentiary protection
b. NOT meant to apply in typical murder prosecution…
i. If witness is killed before D’s racketeering trial, AND D is shown to have been responsible for witness’s death, in order to prevent witness from testifying as to D’s racketeering (by judge by preponderance [FRE 104(a)])…
ii. … then witness’s statement IS hearsay (offered to prove truth of matter asserted), BUT admissible (b/c D procured witness’s unavailability)…
iii. … BUT, in murder trial that would follow, witness’s statement is NOT hearsay (b/c NOT offered to prove D’s racketeering, rather to prove effect on D as listener)
2. 
“Engaged” in wrongful procurement is self-explanatory… BUT, “acquiesced” means that wrongful procurement was (Pinkerton)…
a. In furtherance of crime…
b. … within scope of crime…
c. … AND reasonably foreseeable as a necessary/natural consequence of crime
i. In Cherry, 1 of 5 co-Ds in drug conspiracy killed witness, unclear whether other 4 co-Ds were involved…
ii. … BUT, if wrongful procurement satisfies Pinkerton test, then NOT necessary for other co-Ds to have known about procurement in order for dead witness’s statement(s) to be admitted against them (even if co-Ds attempted to prevent procurement)

X. OTHER EXCEPTIONS TO/ISSUES W/ HEARSAY RULE
A. The Residual Exception [FRE 807]
1. At common law, hearsay is NOT admissible unless it fits within an exception… BUT, sometimes, there is no good reason to exclude hearsay (appears to be both reliable AND necessary) other than the fact that it does NOT fit within an exception…
a. … SO, drafters of FRE create Residual Exception as a “catch-all”…
b. … but, it applies ONLY in very narrow, unusual circumstances
2. Requirements of Residual Exception…
a. Evidence in question must have circumstantial guarantees of trustworthiness equivalent to other hearsay exceptions [FRE 803-804]
i. Different hearsay exceptions require different levels of reliability…
ii. … SO, need be at least as reliable as the least reliable
b. Evidence must be of a material fact
i. If not material, then NOT relevant…
ii. … though unclear whether “material” means something greater than just “relevant” (i.e. “important”/“of consequence to the determination of the action”)
c. Evidence is more probative than other produceable evidence on the point for which offered
d. Pre-trial notice to adverse party (though some courts may see “early enough in trial” as sufficient)
3. Is Residual Exception balanced?
a. Written so as to NOT favor Ps or Ds in civil cases…
b. … BUT, in criminal cases, use has overwhelmingly favored prosecution/ govt. (perhaps b/c prosecution has more time/resources to find such evidence)
4. “Near-miss” problem  2 opposing views used by courts…
a. Broad (“darts”)  not a “bulls-eye” BUT still get some points for hitting board
i. Assume statement meets every requirement of dying declaration, except that D is NOT being prosecuted for homicide…
ii. … court MAY allow under Residual Exception b/c it was “close” (consider requirements  trustworthiness, other probative evidence, etc.)
b. Narrow (“soccer”)  either a goal or not, NO “in-between”
i. SO, wouldn’t matter that statement was “close” to qualifying as dying declaration…
ii. … b/c each exception applies to a certain situation, and situation at hand was intended for dying declaration exception (either fits there and is admissible, OR doesn’t fit and is NOT admissible)
B. 6th Amendment Confrontation Clause (“In all criminal prosecutions, the accused shall enjoy the right… to be confronted with the witnesses against him…”)
1. ONLY an issue when dealing w/ admissible hearsay
a. Same values supporting hearsay rule also support Confrontation Clause…
b. … that being that criminal Ds should be convicted w/ reliable (OR at least reliability-tested) evidence
2. Testimonial hearsay
a. Statement(s) made out of court, BUT takes form of testimony in the sense of how it is made (“looks like” testimony, formal, i.e. police investigation)
b. In Crawford, Sup. Ct. says that testimonial hearsay may NOT be admitted, unless prosecution/govt. does 1 of 2 things…
i. Declarant is produced at trial as witness (such that D has opportunity to meet face-to-face w/ the person making statement against D)…
ii. … OR, declarant is unavailable AND there was prior opportunity to cross-examine (like former testimony exception)
c. In Giles v. CA, declarant makes statement to police (clearly testimonial hearsay), AND is killed (by D) before ever able to testify, SO prosecution may NOT admit w/o compliance w/ Confrontation Clause
i. Granted, D made victim unavailable (forfeiture by wrongdoing [FRE 804(b)(6)]), which would lose D’s constitutional protection…
ii. … but NOT for murder trial (D did NOT make victim unavailable for purposes of preventing victim’s testimony)
3. Non-testimonial hearsay
a. When hearsay is NOT testimonial, then NO Confrontation Clause barrier… BUT, when is hearsay non-testimonial?
b. In Davis v. WA, woman makes 911 call describing ongoing event (being attacked by ex-boyfriend), statements made to operator
i. NOT testimonial (and, thus, NOT precluded by Confrontation Clause) b/c made under circumstances objectively indicating an ongoing emergency…
ii. … thus, testimonial hearsay looks back after fact, whereas danger is NOT over in non-testimonial hearsay (declarant not reasonably knowing/expecting use in trial)
c. Hammon v. IN similar to Davis, except that statement was made to police at crime scene
i. NOT as formal as Crawford, BUT still in course of investigation for possible charges…
ii. … thus, hearsay IS testimonial, and govt. must meet burden before being able to admit as per Confrontation Clause
4. 6th Amendment also guarantees criminal D the right to present defense… which sometimes may include otherwise-inadmissible hearsay
a. In Confrontation Clause cases, D wants to exclude prosecution’s admissible hearsay evidence b/c of lack of opportunity to cross-exam…
b. … BUT, in Chambers v. MS, prosecution wants to exclude defense’s inadmissible hearsay evidence
i. D accused of killing police officer, wants to admit McDonald’s confession, BUT cannot b/c statements subjecting self to criminal liability are NOT admissible in MS…
ii. … SO, D wants to call McDonald to testify, BUT cannot b/c not allowed to impeach one’s own non-adverse witness in MS (“voucher rule”)…
iii. … BUT, Const. must trump evidence rules, SO Sup. Ct. remands case (both MS evidence rules are still constitutional, just NOT under facts of case)

XI. 
CHARACTER EVIDENCE
A. Character has a moral/ethical component  choices made reflect well (i.e. honest, law-abiding, peaceful) or badly (i.e. liar, criminal past) on a person
1. It is a fundamental concept of trial to judge one NOT by their general tendencies, BUT rather by what they did on specified occasion…
2. … thus, character evidence is generally NOT admissible [FRE 404(a)]
a. Whether something is character evidence is decided by judge by preponderance [FRE 104(a)]…
b. … BUT, jury may view as character evidence something NOT admitted as character evidence (i.e. drug addict as someone suffering from disease, OR as “bad person” who should be punished)
B. Character evidence can be used in civil case if “in issue”  an essential element of a charge/claim/defense
1. Applies to situations where one will NOT win w/o proving character
a. In negligent entrustment action (i.e. D loaning car to 3rd party who causes accident), P would need to prove that D was aware of 3rd party’s careless character  here, character (of 3rd party) IS an essential element to claim
b. In libel/defamation action (i.e. D publishes negative statement about P), D could prove that what was said about P was in fact true  here, character (of P) IS an essential element to defense
2. If case can be won w/o proving character, then character evidence is (likely) circumstantial evidence of out-of-court conduct (“for the purpose of proving action in conformity therewith on a particular occasion”), which, again, is generally NOT allowed [FRE 404(a)]
a. In negligence action, P can win case w/o showing that D is a negligent person (ONLY that D was negligent on particular occasion)…
b. … in fact, if allowed to show that D is a negligent person, then potential for unfair prejudice by jury
C. If character evidence IS circumstantial evidence of out-of-court conduct, then admissible in criminal cases under certain circumstances
1. Criminal D may offer evidence of own good character (if pertinent) to prove that D did NOT commit crime (“mercy rule”) [FRE 404(a)(1)]
a. Prosecution can rebut by offering evidence of D’s bad character (either through own witnesses OR by cross-examining D’s witnesses)…
b. 
… BUT, cannot do so if D doesn’t offer character evidence first (D “opens door” for prosecution to follow behind)
i. In Michelson, D charged w/ bribery, calls witnesses to testify to his good character (“honest, truthful and law-abiding” are pertinent as to whether or not one would bribe)…
ii. … thus, prosecution allowed to cross-examine witnesses re: D’s past arrests
1. If witnesses had NO knowledge of D’s criminal past, then NOT good character witnesses
2. Prosecution must show good faith belief that arrests occurred (w/o going into details in presence of jury)
2. Criminal D may offer evidence of alleged victim’s bad character (again, if pertinent) [FRE 404(a)(2)]
a. Prosecution can rebut by offering evidence of victim’s good character…
b. … OR, by offering evidence showing the same such trait in D
i. “First aggressor rule” – criminal D, in homicide prosecution, may claim that victim was “first aggressor” (w/ OR w/o supporting character evidence)…
ii. … in which case, prosecution may be the first to introduce character evidence of victim (ONLY time when this happens)
D. After determining that character evidence is admissible [FRE 404(a)(1)-(2)], next must determine what forms of character evidence may be used
1. 3 forms of character evidence (witness must have personal knowledge of)…
a. Reputation – what everybody in community thinks (admissible hearsay [FRE 803(21)])
b. Opinion – what person who has known party for long time thinks
c. Specific instances of conduct – how party acted in other situations
2. When each form can be used [FRE 405]…
a. On direct examination, can use reputation (“Have you heard…?”) and/or opinion (“Did you know…?”), but NO specific instances of conduct (don’t inquire about, get it over w/ quickly)
i. At common law, ONLY reputation was admissible…
ii. … BUT, now reputation and opinion are equally admissible
b. On cross-examination, all 3 forms are allowed
c. No rule on redirect examination (seems fair to be able to rebut cross… BUT, party could have prevented cross entirely by NOT offering character evidence in the first place)
E. Exceptions to general rule  sexual assault and child molestation
1. In cases of sexual assault and child molestation, prosecution in criminal case (OR, P in civil case) may show that D committed similar crime (before OR after charged conduct) [FRE 413-415]
a. Having committed similar crime is a specific instance of conduct, and thus would NOT be admissible under general rule (would have to wait for D to offer character evidence first)…
i. … BUT, reputation and opinion are still inadmissible (again, unless D were to offer such evidence first)…
ii. … AND, balancing of probative value w/ danger may still apply [FRE 403]
b. Conviction of similar crime is NOT required  whether crime committed is a preliminary question for jury to decide (by “sufficient to support a finding” standard [FRE 104(b)])
2. “Rape shield” [FRE 412] (to protect rape victims from having to defend self when testifying)
a. Inadmissible in criminal/civil proceeding re: alleged sexual misconduct [FRE 412(a)]…
i. Evidence of victim engaged in other sexual behavior
ii. Evidence of victim’s sexual disposition
b. Exceptions in criminal cases [FRE 412(b)(1)]…
i. Evidence showing that someone else committed crime (source of physical evidence)
ii. Evidence showing that victim had sexual history w/ D (probative of consent)
iii. Evidence required by Const.
1. In Olden v. KY, evidence re: victim’s interracial relationship excluded for potential unfair prejudice [FRE 403]…
2. … BUT, D deprived of 6th Amendment right to conduct reasonable cross-examination (as in Chambers, Const. must trump evidence rules)
c. Exception in civil cases [FRE 412(b)(2)]  if probative value substantially outweighs danger (balancing to include, NOT to exclude)
F. Other Crimes, Wrongs or Acts (uncharged conduct) [FRE 404(b)]
1. Evidence of other crimes/wrongs/acts is NOT admissible to prove conformity as per general rule… but MAY be admissible for “other purposes” (“MIMIC facts”), including (but NOT limited to)…
a. Motive
b. Opportunity
c. Intent
d. Preparation
e. Common plan/scheme (uncharged and charged conduct need NOT be sufficiently similar, BUT linked, i.e. escaping from crime scene in car that was stolen day before)
f. Knowledge
g. Identity (relevant when D denies committing charged conduct)
i. NOT only must uncharged and charged conduct be similar…
ii. … BUT similarities must also be unique/uncommon
h. Absence of mistake/accident
2. Evidence of other crimes/wrongs/acts is relevant for 2 purposes  character inference AND “MIMIC fact”…
a. … BUT, inadmissible for former purpose, admissible for latter purpose…
b. … though still subject to probative value/dangers balancing discretion [FRE 403], AND will likely require limiting instruction [FRE 105]
i. Assume D charged w/ bank robbery, had committed several other bank robberies in same precise manner  (identifies modus operandi/ “signature”)…
ii. … NOT saying that D committed charged bank robbery b/c D is a bad person, BUT b/c of pattern (though, again, pattern must be similar AND distinctive)
3. “Doctrine of chances” applied when chances that all prior instances were accidental/coincidental are slim  2 subsets…
a. D has done very distinctive thing before, then thing happens again, D denies involvement
i. In Robbins v. State, D charged w/ killing live-in girlfriend’s 17-month-old daughter, evidence that victim had suffered physical injuries while under D’s care on 4 other occasions within last 6 months…
ii. … admitted b/c there is non-character logic connecting evidence to murder (probative value NOT substantially outweighed by danger)
b. D has NOT been proven to have done very distinctive thing before, then thing happens again, D denies involvement
i. In Rex v. Smith, D’s wife drowns in bathtub, evidence that D’s 2 prior wives died in same manner…
ii. … admitted b/c common sense suggests that this would NOT happen to innocent person
4. Uncharged conduct usually occurs before charged conduct… BUT, this is not a requirement
a. Uncharged conduct MAY still be relevant even if occurring after charged conduct
b. Likewise, uncharged conduct occurring before may NOT be relevant (i.e. lengthy time gap)
c. Arrests/convictions MAY be admissible if relevant, even if acquitted  acquittal does NOT necessarily disprove knowledge (still probative, could’ve been technicality)
5. Preliminary questions re: uncharged conduct decided by jury (by “sufficient to support a finding” standard [FRE 104(b)]) (Huddleston)
a. Courts NOT very analytical re: applicable “MIMIC fact” (often times b/c not sure), may only say that such evidence is being admitted on a non-character basis
b. Most states (including CA) follow Huddleston
6. Overall, 4 steps to follow to admit evidence of other crimes/wrongs/acts…
a. Offered for proper purpose (a “MIMIC fact”, NOT a character inference)
b. Relevant for such purpose
c. Balancing (probative value NOT substantially outweighed by danger) [FRE 403]
d. Limiting instruction [FRE 105]
G. Habit Evidence (NOT Character Evidence) [FRE 406]
1. Character evidence is very broad (re: person’s disposition)… whereas habit evidence is very specific (re: person’s regular response to a repeated specific situation)…
a. … thus, admissible to show conformity (more probative than character evidence, NOT subject to same limitations)
b. Whether something IS a habit is decided by judge by preponderance [FRE 104(a)]
2. For conduct to be habit, must occur “always”/“almost always” within a sufficient # of instances (whether consciously or not)
H. Evidence of Similar Events (NOT Character Evidence)
1. If conditions under which accident at issue occurs are the same as OR sufficiently similar to other accidents, then likely unreasonably dangerous…
2. … though, even if similarities are NOT sufficient, may still admit evidence (probative, but NOT very much)
a. Assume P claims that 5 pedestrians have tripped over D’s alleged-unreasonably-dangerous sidewalk, D counters that 1,000s of pedestrians have NOT tripped…
b. … easiest for court to allow both sets of evidence to be admitted

XII. EXCLUSION OF OTHER RELEVANT EVIDENCE FOR POLICY REASONS
A. Subsequent Remedial Measures [FRE 407]
1. If some measure is taken after injury which would’ve made injury less likely to occur, this is NOT admissible to prove negligence/culpable conduct/product defect
a. Want D to do the right thing (prevent further injury) w/o fear of jury inference that D is admitting fault (i.e. D installing light in unlit stairway where P fell)
b. Admissible for any other purpose (i.e. impeachment, ownership/control), though still subject to limiting instruction [FRE 105] AND court’s probative value/danger balancing discretion [FRE 403]
2. In negligence action, P first tries to show that what D did was unsafe, then suggests what D should’ve done and why this is a feasible alternative… D would then want to controvert the feasibility of P’s alternative (bad idea/ impossible to implement OR initial method thought to be safe(r))
a. In Tuer v. McDonald, doctors do NOT restart Heparin after surgery and patient dies, hospital subsequently changes policy  evidence of policy change is NOT admissible
b. P argues that it was NOT feasible to not restart Heparin (broad definition of feasibility)…
c. … BUT, D argues that, though restarting was a possibility, thought it was reasonably safe NOT to do so, AND reasonably unsafe to do so (narrow definition of feasibility)
B. Compromise [FRE 408]
1. When there is disputed claim re: validity of claim/damages (NOT necessarily lawsuit), an offer to pay/compromise AND statements made in course of negotiation are NOT admissible to prove liability/amount
a. 
Like exclusion of subsequent remedial measures, do NOT want D to fear jury inference that D is liable based on willingness to settle…
i. Important to have cases settle, save resources
ii. Want people to speak freely during settlement negotiation (i.e. D admitting fault but questioning extent of P’s damage/injury)
b. … and, as such, evidence of compromise is admissible for any other purpose (i.e. obstruction of criminal investigation/prosecution)
i. “Mary Carter” agreement – P sues D1 and D2, settles w/ D1 for small amount, D1 testifies favorably for P, P agrees to share recovery from D2 w/ D1
ii. Such an agreement would be admissible to show D1’s bias/prejudice toward P (though, such agreements are forbidden in some states)
2. Offer must be to settle  admission of guilt and offer of $$ is NOT covered
3. Offer to settle must be of “valuable consideration” (warranting further discussion)  some offers may be so insulting as to not qualify
C. Payment of Medical Expenses [FRE 409]
1. Like exclusion of compromise, offer to pay medical expenses (includes transportation, NOT replacing property) is NOT admissible to prove liability
2. Unlike exclusion of compromise, other statements made at same time are NOT covered
a. “Looks like the floor was slippery; see a doctor at our expense” is admissible in part (the former, NOT the latter)…
b. … BUT, would be admitted entirely if ONLY as offer to compromise (b/c NO disputes)
D. Pleas [FRE 410]
1. To encourage settlement in criminal cases, the following is excluded (unless for fairness OR perjury prosecution when statement made under oath)…
a. A guilty plea later withdrawn (admissible if NOT withdrawn)
b. A nolo contendre plea (taking responsibility, suffering same consequences, BUT w/o admitting guilt)
c. Any statement made at plea hearing
d. Any statement made to prosecuting attorney (ONLY) during plea discussion that does NOT result in guilty plea (OR results in guilty plea later withdrawn)
2. D may waive protection of this exclusion (Mezzanatto – D signs agreement allowing statements made at plea negotiation to be admitted if case goes to trial, must deal w/ consequences)
E. Liability Insurance [FRE 411]
1. Proof of liability insurance, OR lack thereof, NOT admissible (AND, arguably not relevant) to prove negligence…
a. Don’t want jury deciding D was negligent based on D’s insurance having lots of $$ and being able to pay damages regardless
b. Don’t want jury deciding D was NOT negligent b/c D does NOT have insurance and couldn’t afford to pay
2. … BUT, like subsequent remedial measures/compromise, admissible for any other purpose (i.e. D’s insurance policy covering subject matter would prove D’s responsibility thereof)
a. MAY be admissible to prove witness bias (i.e. D and expert sharing insurance carrier, though may NOT be sufficient)…
b. … and, likewise, MAY be basis of questioning during jury selection (if potential juror works for/owns stock in D’s insurance company)

XIII. ATTACKING/SUPPORTING WITNESS CREDIBILITY
A. In adversarial system, parties largely control who appears, when, etc.… BUT, court has responsibility to make sure truth comes out
1. Court can exercise reasonable control (i.e. limit questions, change order of witnesses) so as to make sure that truth is ascertained (NOT confusing for jury), time is not wasted, AND witnesses are not harassed/unduly embarrassed [FRE 611(a)]
2. Cross-examination is limited to the subject matter of direct examination AND witness credibility [FRE 611(b)]
a. Thus, direct exam determines scope of cross-exam (anything that would undermine impression made, explicitly OR implicitly, during direct exam)…
b. … BUT, cross-examining party can simply call same witness as its own witness for direct exam later…
c. … OR, court may allow direct-exam type questions during cross-exam
3. Leading questions NOT allowed on direct exam, unless [FRE 611(c)]…
a. To develop witness’s testimony (i.e. difficulty remembering)
i. Though, better to let witness do most of the talking (enhances witness’s credibility)
ii. Ask broad questions (i.e. “What happened… ?”, though asking too broadly is objectionable as being narrative), follow w/ narrow questions (i.e. “What happened next?”)
b. Witness becomes hostile (suddenly gives answers against party)
c. Witness is adverse (assumed to be hostile)
4. Leading questions OK on cross-exam [FRE 611(c)]
a. Goal of cross-exam is to control witness (opposite of direct exam)…
b. … thus, cross-exam almost entirely composed of leading questions (i.e. “Isn’t it true…”, suggest answer, imply that witness should agree, challenge witness to disagree)
5. Objectionable on either direct OR cross-exam…
a. Argumentative questions (i.e. “You expect the jury to believe that?”)
b. Compound questions (asking witness several things, so unclear to jury which question witness is answering… on objection, could be broken down separately)
c. Questions already asked and answered (but NOT if asked by other side)
d. Assuming facts NOT in evidence
B. Ways in which witness’s credibility might be affected…
1. NO federal rule  some ways cannot be formulated into rules, some are governed by common law, some are governed by federal rules
2. List of ways witness credibility may be impeached (NOT complete)…
a. Demeanor (how witness acts while testifying, i.e. shifting in chair, not making eye contact, appearing evasive/uncooperative)
b. Character of testimony (telling a sensible story)
c. Perception/recollection/narration
d. Opportunity to perceive (i.e. distance, clear vs. blocked view, able to hear vs. too noisy)
e. Capacity to perceive (i.e. near-/far-sighted, drunk/sober)
f. Honesty/veracity (ONLY character trait re: witness credibility)
g. Bias/interest/motive
h. Said same/opposite thing before (latter more valuable than former)
i. Impeachment by contradiction (witness saying something that other testimony shows to NOT be correct)
j. Attitude
k. Admission of untruthfulness
3. May impeach witness w/ community reputation, but ONLY re: character evidence (admissible hearsay [FRE 803(21)])… and bad memory is NOT character
4. Attorney may discuss witness’s testimony during closing argument (i.e. whether witness was looking up/down, since this would NOT be in record)… BUT, may not add facts
C. Who may impeach?  any party [FRE 607]
1. NO “voucher rule” in federal court…
a. Recall Chambers  D prevented from asking leading questions on direct exam b/c calling witness meant “vouching” for witness’s credibility
b. In federal court, may call AND subsequently impeach witness
2. … BUT, may NOT call witness if ONLY purpose in doing so is to impeach that witness
a. In Hogan, witness confesses to involvement in D’s drug smuggling, then retracts confession…
b. … prosecution wants to jury to hear retracted confession, BUT it is hearsay (offered to prove truth of matter asserted, that D smuggled drugs)…
i. If retracted confession had been made under oath, then NOT hearsay (exempted as prior inconsistent statement)
ii. If witness were unavailable, then may have been admitted as statement against interest (though, a Confrontation Clause issue if NO opportunity to cross-examine)
c. … SO, prosecution calls witness to impeach credibility through retracted confession (saying one thing now, opposite thing before)
i. NOT allowed to do an “end-run” around hearsay rule… AND, limiting instruction wouldn’t have helped (ask jury to use evidence of D’s guilt ONLY as means of taking credibility away from witness)
ii. Also possible for defense to preclude prosecution from even calling witness w/ motion in limine (ensure that nothing suspicious gets to jury)
D. Using character evidence to impeach witness…
1. Reputation/opinion may be used to attack/support witness’s credibility re: truthfulness (ONLY key character trait of witness) [FRE 608(a)]…
a. … BUT, can only show evidence of witness’s truthfulness after (NOT before) it has been attacked
b. Proof of witness’s truthfulness NOT probative (AND time-consuming)… until it has been subjected to attack
2. Extrinsic evidence (anything NOT coming from mouth of witness) of specific instances of conduct may NOT be used to attack truthfulness of witness [FRE 608(b)]…
a. Time-consuming, esp. when extrinsic evidence comes from another witness (“trial within trial” distracts jury)…
b. … as such, witness could get away w/ lying (i.e. couldn’t show witness’s arrest record for sneaking into club, SO must hope that witness admits, or else take witness at his word)
c. Specific instances of conduct MAY be inquired into on cross-exam, IF it goes to truthfulness of witness (OR other witness being testified about)… as per court’s discretion
i. Court has NO discretion to admit such extrinsic evidence…
ii. … AND, may refuse inquiry as per probative value/danger balancing discretion [FRE 403], esp. if thing inquired about is similar to charged conduct
3. … except that prior convictions (ONLY such form of extrinsic evidence) MAY be used to attack truthfulness of witness [FRE 609(a)]
a. Unlike other forms of extrinsic evidence, NOT time-consuming b/c little-to-no doubts  conviction means that D either pled guilty, OR was found guilty beyond a reasonable doubt
i. Thus, if witness lies re: conviction, do NOT have to take witness’s word (may present certified copy of judgment of conviction)…
ii. … BUT, if witness NOT convicted (i.e. only arrested), then NO extrinsic evidence allowed (i.e. arrest report, police officer testimony) [FRE 608(b)]
b. Presumption that if a witness has committed a crime before, the jury should know about it… though, this depends on the type of crime…
i. If the crime is such that the elements required an act of dishonesty/false statement (i.e. perjury, or something less significant re: lying)  always/per se admissible to impeach credibility of witness (NO discretion)
ii. If the crime is misdemeanor NOT involving dishonesty/false statement  NOT ever admissible to impeach credibility of witness (also NO discretion)
iii. If the crime is a felony (punishable by 1+ yr. imprisonment) NOT involving dishonesty/false statement  admissibility depends on type of witness…
1. If witness is criminal D, then admissible ONLY if probative value outweighs (though NOT substantially) prejudicial effect (burden on prosecution/govt.)… AND, if prior conviction and present charge are same/similar, then unlikely to be admitted (can always make motion before trial)
2. If witness is “anybody else” (including civil parties), then admissible… though subject to probative value/danger balancing discretion [FRE 403] (which favors admissibility)
c. Criminal D in difficult position re: felony  must testify first, then find out whether court will admit prosecution’s prior conviction evidence over defense’s objection
i. In Luce, criminal D does NOT testify b/c court rules (on pre-trial motion) that evidence of D’s prior conviction IS admissible, and is subsequently convicted…
ii. … BUT, b/c D did NOT testify, D has NO issue reviewable on appeal to Sup. Ct. (trial judge never had opportunity to see context of evidence, exercise discretion)
d. If it has been 10+ yrs. since conviction OR release from confinement (whichever is later), then prior conviction is NOT admissible, unless [FRE 609(b)]…
i. … in interests of justice…
ii. … AND probative value (supported by specific facts) substantially outweighs prejudicial effect
4. May NOT impeach witness re: religious beliefs “by reason of their nature” [FRE 610]
a. May offer such evidence for “other purposes” (i.e. bias to protect D in same small religious group)…
b. … but NOT to show that someone holding witness’s religious beliefs is inherently NOT believable
E. Using bias to impeach witness…
1. NO federal rule re: bias  ONLY limits are probative value/danger balancing discretion [FRE 403] AND court’s reasonable control [FRE 611(a)]
2. In Abel, prosecution witness wishes to testify that defense witness has motive to protect criminal D based on being members of same prison gang
a. NOT admissible as character evidence b/c being member of prison gang does NOT demonstrate untruthfulness [FRE 608(a)]…
b. … and, even if it did go to untruthfulness, would NOT be admissible b/c it is extrinsic evidence (time-consuming to call another witness to impeach witness) [FRE 608(b)]…
c. … BUT, admissible to show bias (NOT hearsay, NO extrinsic evidence limitation)
F. Using contradiction to impeach witness…
1. Like bias, NO federal rule re: impeachment by contradiction, SO limited by probative value/danger balancing discretion [FRE 403] AND court’s reasonable control [FRE 611(a)]…
2. … which is in line w/ common law rule that witness may NOT be impeached by contradiction, on a collateral matter, w/ extrinsic evidence
a. Collateral matters are trivial, have NO importance other than contradicting witness (i.e. witness forgets whether making deposit or withdrawal just prior to bank robbery)…
b. … MAY question witness to admit to being wrong re: collateral matter, BUT introducing extrinsic evidence to do so is a waste of time (AND bad manners)
G. Using prior statement of witness to impeach witness…
1. If prior statement is inconsistent w/ testimony, then admissibility depends on purpose (even though purposes overlap)…
a. If purpose is substantive (to prove truth of matter asserted)  admissible so long as NOT hearsay (i.e. given under oath [FRE 801(d)(1)(A)])
b. If purpose is impeachment  admissible so long as witness is given some opportunity to explain/deny statement [FRE 613]
i. Common law required that witness be shown statement before cross-examination, given details (i.e. time, witnesses present, etc.)…
ii. … but, NOW need not show statement in advance, AND opportunity to explain/deny need not come beforehand…
iii. … AND, even if declarant is NOT a witness (OR a non-testifying witness), declarant’s credibility may be attacked in same way, w/o required opportunity to explain/deny [FRE 806]
2. If prior statement is consistent w/ testimony, then ONLY admissible (regardless of purpose) if offered to rebut charge of recent fabrication or improper influence/motive [FRE 801(d)(1)(B)]…
a. … AND, if made before charge (loses probative value if made after)…
b. Unlike prior inconsistent statements, prior consistent statements have little-to-no value if ONLY offered to support witness’s credibility
3. Recall that both hearsay exemptions re: prior statements (inconsistent [FRE 801(d)(1)(A)] AND consistent [FRE 801(d)(1)(B)]) require that declarant testify at trial AND be subject to cross-examination
a. In Owens, victim of D’s attack suffers memory loss, made prior statement implicating D, BUT could not remember making statement when testifying…
b. … victim IS subject to cross-examination, despite lack of memory rendering him unavailable [FRE 804(a)(3)]

XIV. OPINION EVIDENCE
A. Lay Opinion [FRE 701]  3 requirements…
1. Rationally based on witness’s perception (i.e. impressions of own senses)
a. NOT permissible to make a general opinion based on single occurrence
b. OK to interpret (i.e. wink)
2. Helpful to jury in deciding issue (i.e. descriptive terms)
a. NOT permissible to make legal conclusion (i.e. “X was negligent”)…
b. … that is a decision for jury to make (i.e. whether X was negligent)
3. Based on non-specialized knowledge (NOT scientific/technical)
B. Expert Opinion [FRE 702]
1. First, 3 steps…
a. Witness must qualify as expert (“knowledge, skill, experience, training, or education”, NOT necessarily advanced degree… decided by court by preponderance [FRE 104(a)])…
b. … for a subject that requires expertise (something that lay person wouldn’t know about, common knowledge wouldn’t suffice)…
c. … AND, testimony must assist trier of fact (i.e. “helpful” as for lay opinion)
2. … then, 3 additional steps…
a. Based on sufficient facts/data (nothing relevant ignored)
b. Product of reliable principles/methods (i.e. in Daubert, animal studies NOT reliable indicator of humans)
c. Applied reliably (minor deviation OK)
3. Rule amended to add additional steps after line of precedent…
a. Frye  testimony based on scientific technique NOT admissible unless technique is “generally accepted” by relevant scientific community… thus, experts are “gatekeeper” for admissibility of scientific evidence
b. Daubert  “general acceptance” is only one factor in determining admissibility, also consider peer review, publication, error rate (NO per se test)… thus, trial courts become “gatekeeper” for admissibility of scientific evidence (by preponderance [FRE 104(a)])
i. When categorical rule (such as Frye) is eliminated, assumed that more evidence would be let in…
ii. … BUT, trial courts take Daubert rule seriously, hold lengthy hearings to listen to experts, have actually limited what is admissible even more so
iii. In Llera Plaza, district court judge does NOT allow fingerprint expert to testimony, despite decades of acceptance (eventually changed after public outcry, BUT an example of power afforded to trial judges by Daubert)
c. Kuhmo Tire  Daubert rule applies to non-scientific expert testimony as well (different factors, same principles)
C. Bases of Expert Opinion [FRE 703]
1. Expert opinion need NOT be based solely on admissible evidence, so long as of a type reasonably relied upon by experts in field
a. Assume brush fire case, expert called to determine cause, interviews witness who says he saw someone running away w/ a gas can…
b. … witness’s statement likely inadmissible hearsay…
c. … BUT, expert can rely on statement in doing research IF other fire experts would reasonably do so (jury would receive limiting instruction)
2. Facts may be provided to expert witness outside of courtroom
a. At common law, required to expose facts in front of jury in order to prove truth of facts, OR to show basis of expert’s conclusion…
b. … BUT, lawyers could abuse by asking lengthy hypotheticals, implementing theory for jury, sneaking in facts NOT supported by record…
c. … NOW, facts NOT exposed in front of jury, unless proponent can show that probative value is greater than prejudicial effect (i.e. if witness’s statement re: gas can can be discredited)
3. Expert MAY give opinion/inference before underlying facts/data relied upon (technique to capture jury’s attention)… unless court requires otherwise [FRE 705]
D. 
Expert Opinion on Ultimate Issue [FRE 704(a)]
1. Expert may NOT give opinion that D is “guilty”, but MAY come close to telling jury that, in expert’s mind, D IS guilty
a. Assume drug distribution case  long-time police officer as expert MAY testify that D possessed an amount of drugs consistent w/ intent to distribute (NOT that D did intend to distribute)
b. Courts protective of jury NOT being told what the legal conclusion is/ should be, esp. from expert witness
2. If very specific facts are needed to define a crime (i.e. white-collar crime, securities, insider trading), then expert may NOT give opinion on ultimate issue w/ technical terms defined in statute (special legal meaning, NOT common meaning)… NOT for expert to define/explain law to jury
3. Also, expert may NOT give opinion re: whether D possesses mental state/ condition constituting element of crime/defense [FRE 704(b)]
a. Added after attempted assassination of Pres. Reagan, avoid “battle of experts” re: insanity defense
b. Again, experts can still come close…
i. Could say that D “suffers from disorder that made it impossible for [D] to appreciate the nature and quality or the wrongfulness of [D’s] acts…”
ii. Could NOT say that D “suffers from disorder which affects his ability to conform conduct in accordance with the law”
E. If insufficient experts are offered by parties, OR experts are too contrary for jury to decide, then court can call its own expert witness [FRE 705] (impeachable as any other witness)

XV. PRIVILEGES
A. Rationales (Wigmore)
1. Functional  to foster/promote/encourage frank communication within certain recognized relationships
2. Relational  to protect the privacy of individuals
3. To be privileged, 4 things must be true about a relationship…
a. Communications originate in a confidence that they will NOT be disclosed
b. This confidentiality is essential to the full and satisfactory maintenance of the relationship b/w parties
c. This relationship is one which the community believes is good
d. The injury suffered to the relationship by disclosure of the communication(s) is greater than the benefit gained to the litigation system
i. Benefits  more frank disclosures, better professional assistance, more confidence that law will not interfere w/ privacy
ii. Costs  less information available to opponent, less chance of learning “truth”
4. … and ONLY 3 relationships qualify as such…
a. Attorney-Client
b. Priest-Penitent
c. Husband-Wife
B. Common Concepts
1. Holder (of privilege) – party who has the right to waive privilege
a. In attorney-client privilege, client is holder, and thus ONLY client can waive privilege (unless attorney has client’s permission to do so)…
b. … AND attorney obligated to claim privilege on client’s behalf if client does NOT waive
2. Communications – transmission of information b/w parties to privilege (i.e. attorney/client talking w/ each other)
a. Privileges protect communications (disclosure of information), but NOT the information itself…
b. … SO, could NOT ask attorney if client disclosed running red light, and cound NOT ask client is he disclosed running right to attorney…
c. … BUT, could directly ask client (person w/ first-hand information) if he ran red light
i. Though, criminal D has constitutional right to NOT testify…
ii. … SO, if criminal D disclosed to attorney that he committed crime, but chooses NOT to testify, then information may NOT be obtainable
3. Confidential – intended NOT to be disclosed to people outside of the relationship
4. Waiver – action inconsistent w/ intention to maintain confidentiality…
a. … in CA (and growing # of states), unless party took reasonable steps to maintain confidentiality (i.e. accidental disclosure)
b. Common law followed “eavesdropper rule”  if someone overhears confidential communication, then privilege has been waived (regardless of whether accident, reasonable steps taken)
i. SO, under common law, could call eavesdropper to testify…
ii. … BUT, could NOT call eavesdropper in CA
5. Exceptions – situations in which privilege does NOT apply
6. Unlike rules of evidence, privileges apply to discovery as well as trial
C. NO codification of privileges b/c different states recognize different privileges… thus, privileges “shall be governed by the principles of the common law as they may be interpreted by the courts… in light of reason and experience” [FRE 501]
1. Thus, Sup. Ct. continues to develop the federal common law of privileges…
2. … except that, in diversity actions, federal court must follow state law of privilege (as per Erie Doctrine)
D. Attorney-Client Privilege
1. “Where legal advice of any kind is sought from a professional legal advisor in his capacity as such, the communications relating to that purpose made in confidence by the client, are at his instance permanently protected from disclosure by himself or by the legal advisor, except the protection may be waived” (Wigmore)
a. “… sought from a professional legal advisor…”  in CA, if reasonable under circumstances to believe that a person is a attorney, then that person qualifies as such (other states require that person actually be an attorney)
b. “… in his capacity as such…”  thus, NOT applicable if you consult a attorney for reasons other than to obtain legal advice (i.e. business consultant)
c. “… made in confidence by the client…”  client need ONLY consult attorney (need not retain attorney, MAY even be turned down)
2. Who is the client when attorney represents a corporation?
a. 2 competing tests…
i. Control Group Test  “client” is ONLY the employees who control company’s operations (higher-ups)
ii. Subject Matter Test  “client” consists of whoever spoke to attorney in capacity as employee re: something within scope of employment (doesn’t matter whether in/out of control group)
b. In Upjohn, Sup. Ct. rejects control group test (does NOT accept subject matter test, BUT accepts something very similar)
3. Attorney-client privilege survives the death of the client (Swidler & Berlin)
4. Key exceptions…
a. Breach of duty by attorney/client  if attorney suing for fees, OR client suing for malpractice, relevant communications NOT protected
b. Joint clients  if attorney representing 2+ clients in dispute w/ each other
c. Furtherance of crime/fraud  when court must determine preliminary question, NOT bound by rules of evidence [FRE 104(a)]… BUT, bound by privilege… except when reason to believe that there is crime/fraud occurring
E. Medical Privileges
1. Physician-Patient Privilege  NOT recognized by all states b/c arguably NOT necessary (patient will disclose to physician fully/frankly since own health is at stake)
2. Psychotherapist-Patient Privilege  recognized by all states AND federal court (different from physician-patient privilege b/c dealing w/ psychological, NOT physical, illness)
a. In CA, “psychotherapist” defined broadly to include any professional spoken to for psychological help (i.e. social workers)…
b. … regardless of class (since not everybody can afford psychologists)
3. Patient-Litigant Exception (to both privileges)  if patient puts own condition (whether physical or psychological) in issue, OR if circumstances place condition in issue, then NO privilege
F. Clergy Privilege
1. Based on doctrine of confession, NOT wanting to imprison priests/clergy for following…
2. … applied more broadly today (to religions which do NOT have “clergy”/ “priests”/ “confession”)
G. Spousal Privileges
1. Confidential Communications Privilege  similar to other privileges
a. Held by both husband AND wife…
b. … AND, survives even after marriage is over (but NOT before marriage)
2. Adverse Testimony Privilege  privilege to NOT testify against spouse
a. Held ONLY by spouse that is called to testify, NOT if willing/voluntarily (Trammel)… AND, dies when marriage is over
b. In CA, spouse may not even be called to testify against spouse… SO, spouse would not even need opportunity to claim privilege
3. Key exceptions…
a. Proceedings to commit either spouse b/c of mental/physical condition
b. Proceedings b/w spouses
c. Criminal prosecutions of one spouse for crimes against the other OR child
H. 
Miscellaneous Privileges
1. Accountant-client (limited tax advisor privilege in federal court)
2. Parent-child (recognized in very few states)
3. Journalist-confidential source
4. Political vote (generally recognized)
5. State secrets, official information


Differences b/w federal and California rules…

	
	Under FRE…
	Under CEC…

	Failure to state ground of otherwise-apparent objection
	Need not state ground if apparent from context [FRE 103(a)(1)]
	NO such counterpart under CEC (SO, even though outcome would likely be same as under FRE, best to state ground at all times)

	Failure to renew objection (when one side tries to bring in evidence which was ruled inadmissible before trial)
	Need not renew objection once definitive ruling has been made [FRE 103(a)(2)]
	NO such counterpart under CEC (SO, even though outcome would likely be same as under FRE, best to object again)

	Competency of witness
	No one is per se incompetent [FRE 601]
	Witnesses w/o certain capabilities (i.e. non-responsive) are per se incompetent [CEC 701(a)]

	Competency of judge
	Judge cannot testify, no objection necessary [FRE 605]
	Judge can testify if not objected to [CEC 703(d)] (new judge would likely be assigned)

	Competency of juror
	Juror cannot testify, objection may be made outside of jury’s presence [FRE 606(a)]
	Juror can testify if not objected to [CEC 704] (would result in mistrial)

	Juror’s testimony (at new trial) re: jury’s illegal activity during deliberations (Tanner)
	Juror cannot testify
	Juror can testify about intoxication, but NOT effect of intoxication on jury [CEC 1150]

	Competency of witness whose memory is refreshed by hypnosis – criminal proceeding
	Different approaches used
	Several conditions must be met, i.e. limited to matters known beforehand, written record made, session videotaped [CEC 795]

	Competency of witness whose memory is refreshed by hypnosis – civil proceeding
	Different approaches used
	All matters subject to hypnotic session are inadmissible (Shirley/ modified “per se incompetent”)

	Self-authentication
	12 categories of self-authentication (exceptions to authentication requirement) [FRE 902(1)-(12)]
	CEC does NOT have provisions for trade inscriptions, business records

	Admissibility of duplicates/ secondary evidence (different ways of saying same thing)
	Admissible unless genuine issue re: authenticity OR unfair to admit [FRE 1003]
	Excluded if genuine issue re: authenticity OR unfair to admit [CEC 1521]

	Court’s discretion in taking judicial notice
	Not mandatory until/unless requested, BUT court may do so sua sponte [FRE 201(c)-(d)]
	Mandatory (w/o request) if “universally known” [CEC 451]… NOT mandatory if necessary information (from available accurate source) has not been furnished [CEC 452-453]

	Relevant evidence
	Having any tendency to prove a “fact of consequence” [FRE 401]… BUT, evidence re: an undisputed fact would likely be excluded as waste of time, unfairly prejudicial, etc. [FRE 403]
	Having any tendency to prove ONLY a “disputed fact” [CEC 210] (whereas “fact of consequence” includes disputed AND undisputed facts)

	Preliminary question of fact re: identity of person making statement
	Depending on circumstances, may be for determination by judge (preponderance [FRE 104(a)]) OR jury (“sufficient to support a finding” [FRE 104(b)])
	Always a question of conditional relevance [CEC 403(a)] (equivalent to [FRE 104(b)])

	Court making determination of preliminary question of fact
	NOT bound by rules of evidence, except privileges [FRE 104(a)]
	NO such counterpart under CEC

	Completeness doctrine (admitting other part of statement)
	Written/recorded statements ONLY (limited completeness doctrine) [FRE 106]
	Oral AND written/recorded statements (common law completeness doctrine) [CEC 356]

	Admissibility of simple party admissions
	NOT hearsay [FRE 801(d)(2)(A)]
	Hearsay, BUT admissible [CEC 1220]

	Preliminary questions re: authorized admissions, co-conspirator admissions
	Decided by court by preponderance of the evidence [FRE 104(a)]
	Decided by jury so long as sufficient to sustain a finding [CEC 1222-23] (equivalent to [FRE 104(b)])… BUT, jury can only consider admissible evidence (SO, unlike court, could NOT consider statement itself)

	Admissibility of agency admissions
	Statement made while employed AND while in scope of agent’s employment [FRE 801(d)(2)(D)]
	Also, agent’s statement must make agent liable [CEC 1224]

	Admissibility of prior inconsistent statement
	Admissible if given under oath [FRE 801(d)(1)(A)]
	Admissible regardless of  oath [CEC 1235]

	Admissibility of prior statement of identification by witness
	Admissible if declarant testifies, is subject to cross-exam, AND made statement of ID-ing after perceiving [FRE 801(d)(1)(C)]
	Also, statement must have been made while fresh in memory of witness [CEC 1238]

	Admissibility of present sense impressions
	Statement describing/ explaining an event/ condition made while perceiving said event/ condition, OR immediately thereafter [FRE 803(1)]
	Event/condition is ONLY declarant’s own conduct (NOT someone else’s) [CEC 1241]

	Admissibility of recorded statement re: infliction of pain/injury (i.e. 911 call)
	Possibly admissible as present sense impression and/or excited utterance [FRE 803(1)-(2)]
	Admissible under its own specific rule [CEC 1370] (a.k.a. the “O.J. Rule”)

	Admissibility of statement of previously-existing state of mind
	ONLY admissible if for purpose of medical diagnosis/treatment [FRE 803(4)]
	Admissible, regardless of purpose, if “itself an issue in the action” (unclear what this means) AND if declarant is unavailable [CEC 1251]

	Admissibility of statement for medical diagnosis/ treatment
	Admissible [FRE 803(4)]
	Admissible ONLY for minor victim re: child abuse/neglect [CEC 1253] ([CEC 1251] broad enough to cover other medical statements)

	Presenting adverse party w/ recorded recollection before trial
	If NOT done, court may still admit as justice requires [FRE 612]
	If NOT done, testimony re: recorded recollection is stricken from record (NO discretion) [CEC 771]

	Admissibility of business records
	Must be regular practice of business to make records [FRE 803(6)]
	NO such counterpart under CEC

	Admissibility of business records (cont.)
	Includes “opinions” [FRE 803(6)]
	Acts/conditions/events ONLY [CEC 1271]

	Admissibility of business records (cont.)
	Admissible unless opponent can show lack of trustworthiness [FRE 803(6)]
	Only admissible if proponent can show trustworthiness [CEC 1271]

	Prosecution offering police reports against D
	NOT admissible [FRE 803(8)(B)-(C)]
	NO such counterpart under CEC… BUT, still a Confrontation Clause issue

	Availability of witness refusing to answer
	Unavailable [FRE 804(a)(2)]
	NO such counterpart under CEC… may be unavailable b/c “disqualified” [CEC 240(a)(2)]

	Availability of witness who cannot remember
	Unavailable [FRE 804(a)(3)]
	NO such counterpart under CEC… BUT, lack of memory may be a mental infirmity [CEC 240(a)(3)]

	Availability of absent witness
	Unavailable if unable to find by process OR other reasonable means [FRE 804(a)(5)]
	Process ONLY (NO mention of “reasonable means”) [CEC 240(a)(4)]

	Admissibility of former testimony
	Admissible if adverse party had opportunity AND similar motive [FRE 804(b)(1)]
	Admissible if adverse party had opportunity (NO mention of “similar motive”) [CEC 1291(a)]

	Admissibility of former testimony (cont.)
	May have been given at deposition to present or other proceeding [FRE 804(b)(1)]
	ONLY allows former testimony from a deposition if it is from “another action” [CEC 1290]… BUT, CCP allows for “same action” if deponent is unavailable OR lives 150+ miles away

	Admissibility of dying declarations
	Declarant’s unavailability is required [FRE 804(b)(2)]
	NO formal unavailability requirement, ONLY that statement come from “dying” person (unclear whether “dying” is subjective or objective) [CEC 1242]

	Admissibility of statements against interest
	Statement may be against pecuniary/proprietary interest OR criminal liability [FRE 804(b)(3)]
	Statement may also make declarant a “social disgrace in the community” [CEC 1230]

	Admissibility of statements of wrongfully-procured witness
	Witness need only be made unavailable by wrongdoing engaged/acquiesced in by D [FRE 804(b)(6)]
	More preliminary facts  proceeding must be for “serious felony”; declarant’s unavailability must be result of death by kidnapping/homicide; proven by clear and convincing evidence (NOT preponderance); statement must be memorialized by law enforcement official (recorded/written); AND corroborated by other evidence [CEC 1350]

	Admissibility of out-of-court statements of under-12 minors re: sexual crimes
	NO hearsay exceptions appear to fit, SO possibly admissible under Residual Exception [FRE 807]
	Admissible under its own specific rule (NO Residual Exception in CA) [CEC 1228]

	Admissibility of character evidence on cross-examination
	Reputation, opinion AND specific instances of conduct allowed [FRE 405]
	Reputation and opinion allowed [CEC 1102]… specific instances of conduct ONLY to show violence in criminal D, after D has shown violence in victim [CEC 1103(b)]

	Trait that criminal D may show in alleged victim
	“Pertinent” [FRE 404(a)(2)]
	Limited to violence [CEC 1103(b)]

	Admissibility of evidence of similar crimes in sexual misconduct cases
	Admissible in criminal cases [FRE 413-414] AND civil cases [FRE 415]
	Criminal cases ONLY [CEC 1108]

	Admissibility of evidence of similar crimes in domestic violence cases
	NO such counterpart under FRE
	Admissible [CEC 1109] (domestic violence treated like sexual assault, child molestation)

	Criminal D in homicide prosecution (on direct) claims that victim was “first aggressor”
	Criminal D may present character evidence in form of reputation or opinion [FRE 405(a)]
	Criminal D may present reputation, opinion OR specific instances of conduct [CEC 1103(a)]

	Prosecution (on cross) rebuts claim that victim was “first aggressor”
	Prosecution may present character evidence of victim regardless of whether criminal D has presented character evidence to prove claim [FRE 404(a)(2)]
	Prosecution may ONLY present character evidence of victim if criminal D has done so first (SO, if D has only testified that victim was first aggressor, then prosecution may NOT present character evidence of victim) [CEC 1103(a)]

	Admissibility of subsequent remedial measure to prove product defect
	NOT admissible to prove liability [FRE 407]
	Admissible [CEC 1151]

	Admissibility of offer to pay medical expenses
	NOT admissible to prove liability [FRE 409]
	NO such counterpart under CEC… BUT, expressions of sympathy/benevolence are NOT admissible to prove liability [CEC 1160], and paying medical expenses may be such an expression

	Admissibility of statement made to prosecuting attorney during failed plea discussion
	NOT admissible [FRE 410(4)]
	NO such counterpart under CEC… BUT, case law supports same outcome

	Inquiring into specific instances of conduct re: witness’s untruthfulness
	Extrinsic evidence of specific instances of conduct is NOT admissible to attack witness credibility, but MAY be inquired into [FRE 608(b)] (thus, would have to take witness at his word)
	Evidence (extrinsic or not) of specific instances of conduct is NOT admissible [CEC 787]… unless in a criminal case [Right to Truth in Evidence, Cal. Const.], subject to balancing [CEC 352] (equivalent to [FRE 403])

	Admissibility of witness’s prior conviction of crime re: dishonesty/false statement
	Admissible [FRE 609(a)(2)] (regardless of whether a felony or misdemeanor)
	NOT admissible unless a felony [CEC 788]… BUT, in criminal cases ONLY, may be admissible b/c crimes involving dishonesty are crimes of “moral turpitude” [Prop. 8]… AND, subject to balancing [CEC 352]

	Admissibility of witness’s prior conviction of crime NOT involving dishonesty/ false statement
	If felony, then admissibility depends on whether witness is criminal D and subsequent balancing [FRE 609(a)(1)]
	If NOT a crime of “moral turpitude” (lying, violence, theft, extreme recklessness, sexual misconduct), then NOT relevant to impeach… NO distinction b/w felony and misdemeanor

	Admissibility of witness’s prior conviction from 10+ yrs. ago
	Admissible ONLY if in interests of justice AND probative value substantially outweighs prejudicial effect [FRE 609(b)]
	NO such counterpart in CEC… BUT, age of conviction likely a factor in determining admissibility

	Admissibility of expert testimony
	Daubert/Kuhmo Tire test (consider general acceptance, publication, error rate)
	Frye test (NOT admissible unless generally accepted)

	Waiver of privilege
	NO such counterpart under FRE… BUT, common law follows “eavesdropper rule” (if someone overhears confidential communication, then privilege waived, regardless of steps taken)
	Action inconsistent w/ intention to maintain confidentiality… unless, party took reasonable steps to maintain confidentiality (i.e. accidental)

	Definition of “attorney” in attorney-client privilege
	NO such counterpart under FRE… BUT, some states require person to actually be an attorney
	If reasonable under circumstances to think that a person is an attorney, then person IS an attorney

	Physician-patient privilege
	NO such counterpart under FRE… BUT, not recognized by most states (unnecessary, as stated by Wigmore)
	Limited

	Definition of “psychotherapist” in psychotherapist-patient privilege
	NO such counterpart under FRE… BUT, recognized by all states (though some may define “psychotherapist” differently than CA)
	Includes anyone who may be sought for psychological help, regardless of class (i.e. social workers)

	Spousal adverse testimony privilege
	Under FRE, applies ONLY to spouse who is called to testify (NOT willing to testify) (Trammel)… most states recognize privilege to not testify against spouse
	Spouse may not testify against spouse, AND may not even be called to testify against spouse

	Spousal adverse testimony privilege (cont.)
	NO such counterpart under FRE… BUT, some states apply ONLY to criminal cases
	Applies to any proceeding [CEC 970]
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