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The Process of Proof

Appellate Review of Evidentiary Issues

I.
Fed. R. Evid. 103 RULINGS ON EVIDENCE

A.
(a) Effect of erroneous ruling. Error may not be predicated upon a ruling which admits or excludes evidence unless a substantial right of the party is affected (i.e, prejudicial), and

1.
(1) Objection. In case the ruling is one admitting evidence, a timely objection (before the witness answers) or motion to strike appears of record, stating the specific ground of objection, if the specific ground was not apparent from the context; or

2.
(2) Offer of proof. In case the ruling is one excluding evidence, the substance of the evidence was made known to the court by offer or was apparent from the context within which questions were asked.

Once the court makes a definitive ruling on the record admitting or excluding evidence, either at or before trial, a party need not renew an objection or offer of proof to preserve a claim of error for appeal.

B.
(b) Record of offer and ruling. The court may add any other or further statement which shows the character of the evidence, the form in which it was offered, the objection made, and the ruling thereon. It may direct the making of an offer in question and answer form.

C.
(c) Hearing of jury. In jury cases, proceedings shall be conducted, to the extent practicable, so as to prevent inadmissible evidence from being suggested to the jury by any means, such as making statements or offers of proof or asking questions in the hearing of the jury.

D.
(d) Plain error. Nothing in this rule precludes taking notice of plain errors affecting substantial rights although they were not brought to the attention of the court.

E.
Notes:

1.
Must be a mistake, a big mistake, and the aggrieved party must have made the record, unless it was apparent from the context. If evidence was not allowed, the aggrieved party must still get the controversial evidence on the record (a(2)).

2.
Plain error – sometimes, even if you didn’t object you can show that the error is a mistake that affects a substantial right.

F.
HYPOS:

1.
Action for personal injuries suffered in an automobile accident.  Plaintiff’s attorney asks a witness, “What did Plaintiff tell the police when they arrived at the scene?” Defendant’s counsel loudly states, “Objection!”  The court overrules the objection.  The witness then answers, “Plaintiff said Defendant ran the red light.” Assume the testimony was inadmissible hearsay. On appeal Defendant’s counsel argues that admission of the testimony over her objection was error.  How should the appellate court rule?

a.
Def just said “objection.” This was not specific as in accordance with Fed. R. Evid. 103 (a)(1). This might, however, be apparent from the context. Many courts will say that it was apparent from context because it was objection to the answer to a question. The next question is whether the evidence will have a substantial right of a party. This is probably not a reversible error.

2.
Same case.  Plaintiff’s attorney asks the witness, “What did Plaintiff tell the police when they arrived at the scene?” Defendant’s counsel states, “Objection, hearsay!”  The court sustains the objection.  Plaintiff’s counsel then asks, “OK, then what did Plaintiff tell the paramedics when they arrived?”  Defendant’s counsel states, “Objection!”  The court overrules the objection and allows the witness to answer.  The witness testifies, “Plaintiff said Defendant ran the red light.”  Assume the testimony was inadmissible hearsay. On appeal Defendant’s counsel argues that admission of the testimony over her objection was error.  How should the appellate court rule?

a.
The objection should have been sustained b/c the first question was on heresay grounds and the second question was basically the same question. Therefore the objection was obvious from context. The court will still have to determine whether it will affect a substantial right.

3.
Same case.  Plaintiff’s attorney asks the witness, “Did Defendant run the red light?”  The witness quickly answers, “I didn’t see what happened, but I heard Plaintiff tell the police that Defendant ran the red light.”  What should Defendant’s counsel do now?  Is it too late?

a.
Counsel should make a motion to strike.

4.
Same case.  Plaintiff’s attorney calls the plaintiff to testify and asks, “Who had the red light?”  Before Plaintiff can answer, Defendant’s counsel objects on the ground of hearsay and the court sustains the objection.  Plaintiff’s counsel has no evidence other than Plaintiff’s testimony to prove who had the red light, which is the crucial issue in the case.  Assuming the trial court was wrong to sustain the objection, what must Plaintiff’s counsel do to preserve the issue for appeal?

a.
Fed. R. Evid. 103(a)(2) Offer of Proof – sidebar (approach the bench); ask that the jury be excused; wait for a break and ask the court reporter to take down what the witness would have said. Somehow an official statement of the evidence must be placed on the record.


5.
Prosecution for murder.  A rule (studied in Chapter 4) forbids the prosecution in a murder case from presenting evidence during its case-in-chief of Defendant’s character for violent behavior. If Defendant objects to such evidence, and the trial court overrules the objection, is the court’s decision subject to “abuse of discretion” review on appeal?

a.
No. This is a fixed rule not a rule that gives the trial court discretion. When these fixed rules apply, the trial court judge cannot use discretion do otherwise – this is a categorical rule. Therefore, abuse of discretion is (arguably) not the appropriate standard to apply. Whether is affect a substantial right of a party still must be determined.

6.
Same case.  The prosecution offers evidence during its case-in-chief of Defendant’s character for violent behavior.  Defense counsel does not object, the evidence is admitted, and Defendant is convicted.  Assuming the evidence was inadmissible under the rules, what must Defendant’s counsel argue on appeal in response to the claim that the failure to object at trial means the error cannot be considered on appeal?

a.
Fed. R. Evid. 103(d) Plain Error – it’s so obvious what the error was, even a failure to object does not rule out appellate review. Don’t forget substantial right of party . . .

7.
If an appellate court finds that a trial court committed error in the admission or exclusion of evidence, will the appellate court necessarily reverse the judgment of the trial court?  Why not reverse whenever the trial court errs? Wouldn’t a reversal make the court more careful in issuing its evidentiary rulings?

a.
No. The error must impact a substantial right of one of parties. If every error was reversed we wouldn’t get finality. Every judge makes mistakes in virtually every trial. 

Sources of Evidence and the Nature of Proof

I.
Witnesses: The Requirements of Competency, Personal Knowledge and Oath or Affirmation

A.
Competent to Be a Witness

1.
Fed. R. Evid. 601. GENERAL RULE OF COMPETENCY

a.
Every person is competent to be a witness except as otherwise provided in these rules. However, in civil actions and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision, the competency of a witness shall be determined in accordance with State law.

b.
CEC 701. incapable to express oneself and incapable to tell the truth not competent.

c.
Notes:

(1)
This rule altered the common law, which traditionally did not allow certain people to testify, i.e., atheists, felons, etc. Common law did not trust witnesses to tell the truth or jurors to be able to recognize non-credible witnesses.

(2)
Exception: The last sentence tells us to follow the Erie doctrine in a diversity cases and apply the state procedural and evidence law in addition to the state substantive law. Three conditions:

(a)
the issue arises in a civil action or proceeding;

(b)
it concerns an element of a claim of defense; and

(c)
the claim or defense is one as to which state law supplies the applicable substantive rule.

(3)
Another exception: if the rules later provide otherwise.

2.
Hypos:

a.
A three-year-old child says she saw the incident in question and promises to tell “what really happened and not make-up something.”  She then gives a coherent description of the incident.  Is the witness competent?

(1)
Yes, competent. May not be credible, but she is competent.  “What really happened” deals with the oath/affirmation a witness must make. See Rule 603.

b.
Same case.  Assuming the witness is competent and her testimony is admitted against your client, what would you argue to the jury about her credibility?

(1)
Her age and her ability to understand the implications of her actions or what telling the truth means. The opposing counsel should ask, “What does truth mean.” What are ways to probe to see if the child understands what truth means? Show her (something) a toy and ask her to “tell me truthfully, what is this.” On cross examination, you may ask leading questions (as opposed to direct examination). What are some good leading questions? Isn’t it truth that you were talking to people before coming here today? You probably talking about what you were gonna say? We can create a reasonable impression that the child thinks truth means what Mom and Dad expect her to say (so they don’t get mad at her).

c.
A witness is an atheist and states she does not believe she will be punished by God if she lies.  Is the witness competent?

(1)
Yes. As long as he takes an oath or affirmation under 603. All that must be done it to use a form that is calculated to awaken the witness’ conscience . . . even if it does not actually awaken his conscience.

d.
Why do you think the common law disqualified from testifying witnesses such as children and atheists? What assumption does Rule 601 make about the ability of jurors to evaluate accurately the credibility of witnesses?

(1)
Didn’t think child could comprehend. Didn’t think that atheists had morals and would lie on stand. The assumption made by 601 is that jurors are capable of determining whether witnesses are being truthful.

e.
Does evidence of a witness’s atheism suggest she is not a credible witness? If so, is the evidence admissible to attack her credibility? Read Rule 610.

(1)
Rule 610.  Religious Beliefs or Opinions


Evidence of the beliefs or opinions of a witness on matters of religion is not admissible for the purpose of showing that by reason of their nature the witness' credibility is impaired or enhanced.


- If any religion was introduced or sometimes even occasionally in the absence of a mention of religion, the jury should be instructed that they are not allowed to consider that as regards to credibility.

f.
Civil action brought in a federal district court in Ohio under diversity jurisdiction.  Plaintiff calls a three-year-old child to testify.  What law must the court apply to determine if the child is competent to testify?

(1)
See p. 26-27. Ohio law since it is a diversity civil action. The Ohio rule provides that "Every person is competent to be a witness except . . . those os unsound mind and children under ten years of age, who appear uncapable of receiving just impressions of the facts and transactions respecting which they are examined, or of relating them truly." There is a chance that the child will not be competent. All those questions we posed in question 2 will be intially posed to test competency and then even if she is competent, the questions will be posed again on the stand to test her creditability. 

B.
Competency of Judge, Jurors, and Attorneys

1.
Fed. R. Evid. 605. COMPETENCY OF JUDGE AS WITNESS

a.
The judge presiding at the trial may not testify in that trial as a witness. No objection need be made in order to preserve the point. 

b.
CEC - must object. Upon objection, declare mistrial.

2.
Fed. R. Evid. 606. COMPETENCY OF JUROR AS WITNESS

a.
(a) At the trial. A member of the jury may not testify as a witness before that jury in the trial of the case in which the juror is sitting. If the juror is called so to testify, the opposing party shall be afforded an opportunity to object out of the presence of the jury.

This is testimony about the facts of the case. 

(1)
CEC 704 - must object. upon objection=mistrial. No objection, juror can be compelled to testify

b.
(b) Inquiry into validity of verdict or indictment. Upon an inquiry into the validity of a verdict or indictment, a juror may not testify as to any matter or statement occurring during the course of the jury's deliberations OR to the effect of anything upon that or any other juror's mind or emotions as influencing the juror to assent to or dissent from the verdict or indictment OR concerning the juror's mental processes in connection therewith. But a juror may testify about (1) whether extraneous prejudicial information was improperly brought to the jury's attention, (2) whether any outside influence was improperly brought to bear upon any juror, or (3) whether there was a mistake in entering the verdict onto the verdict form. A juror's affidavit or evidence of any statement by the juror may not be received on a matter about which the juror would be precluded from testifying.

(1)
Notes: This is testimony about what happened during deliberations in the jury room. This law protects the finality of cases. If we could look into the thought process, the losing party would always try to re-open the case. We don’t want to put jurors on the spot; we want jurors to speak freely during deliberation and not feel like they will have to account for everything said during deliberation. 

(a)
However, there are 3 exceptions as listed above.

I.
“extraneous prejudicial information was improperly brought to the jury's attention” – for example, if they have personal knowledge of the case. See hypo f below.

II.
“outside influence was improperly brought to bear upon any juror” – threat or bribe

III.
“a mistake in entering the verdict onto the verdict form” – for example, a calculation error in the amount of damages.

(b)
CEC 1150 

I.
statements and conduct of jurors may be admitted, but 

II.
mental processes may not

c.
TANNER v. UNITED STATES

(1)
Facts: After defendants were convicted of fraud, a juror approached the defense attorneys and informed them that several jurors consumed alcohol during lunch break. Investigators interviewed another juror who claimed he felt like he was on one big party with other jurors drinking all week, buying/selling marijuana at the courthouse, smoking marijuana, and ingesting cocaine. Jurors were high and/or falling asleep during trial.

Analysis: This is not a proper situation in which to allow a post-trial evidentiary hearing.

Doesn’t this seem wrong, despite the finality issue and that the jury should have the ability to feel that they can speak freely during deliberations? Why do we allow the exceptions listed in the statute and not other exceptions?

The extraneous prejudicial information should be presented in the courtroom not in the jury room.

This case doesn’t fit within any of the exceptions

The exceptions created don’t ask us to inquire about the mental processes of jurors based on their values.

3.
HYPOS:

a.
Recall that Rule 103(a)(1) provides that the right to appeal for error based on erroneous admission of evidence usually is waived in the absence of a timely objection. Normally, an objection is timely if it is made as soon as the evidence is offered. Notice that Rule 606(a) provides, “the opposing party shall be afforded an opportunity to object out of the presence of the jury.” This creates an exception to Rule 103(a)(1), permitting a valid objection to be stated after a juror has finished testifying and the entire jury has been excused from the courtroom. Why does Rule 606(a) create such an exception?

(1)
The jury might get upset that the lawyer embarrassed their fellow juror. The point is to prevent the jury from thinking less of the attorney and defendant. It’s a way to make the objection without risking creating a bias in the remaining jurors.

b.
Notice that Rule 605 creates an even more complete exception to Rule 103(a)(1), stating “No objection need be made in order to preserve the point.” Why does Rule 605 create such an exception?

(1)
The error is plain from the record. Objection won’t do any good. In addition, it may upset the judge. You don’t want to insult the judge for doing something that you think improper. Affecting a substantial right of one of the parties, as required by 103, is not automatic but is very likely to be found here.

c.
Defendant is convicted after a jury trial.  Defendant makes a motion for new trial on the ground of jury misconduct and calls the courtroom bailiff to testify that jurors were drinking alcohol and doing drugs whenever he entered the jury room during deliberations.  Is the bailiff’s testimony barred by Rule 606(b)?

(1)
No. 606(b) only applies to jurors. The bailiff could not testify about statements made by a juror to bailiff. But anything that the bailiff personally observes is not prohibited by this rule.

d.
Defendant is convicted after a jury trial.  Defendant makes a motion for new trial on the ground of jury misconduct and calls a juror to testify that the jury decided the case by flipping a coin.  Is the juror’s testimony barred by Rule 606(b)?

(1)
Yes, the testimony is barred because it inquires as to the mental process of the jurors. Something about quotient verdict and the differences in CA that I missed at 1:05 into class.

e.
Defendant, an African American, is convicted of murder and sentenced to death. Defendant makes a motion for new trial and calls a juror to testify that, during deliberations, several jurors made remarks disparaging African Americans and one said, “It doesn’t matter if he committed the murder or not, we should execute them all.” In a hearing on a motion to overturn the conviction, is the juror’s testimony barred by Rule 606(b)?  If it is, what other argument might Defendant make?

(1)
Yes, it is barred. The defendant may try to make a constitutional argument that this was not an “impartial jury” as required by 6th amendment. But O’Conner would likely not buy this argument. We also might try to argue that we want jurors to base their decisions on their values but that we won’t recognize racism as a value upon which to decide. O’Conner would probably think this a slippery slope to loss of finality of jury verdicts.

f.
Negligence action by Plaintiff against Defendant after Defendant allegedly ran Plaintiff down as Plaintiff crossed the street in a crosswalk late one night. Defendant claims she was not the one whose car struck Plaintiff. To identify Defendant’s car as the one that hit Plaintiff, Plaintiff calls Witness, who testifies that she was standing approximately 200 feet from the point of impact, and that the car that hit Plaintiff was a 1995 Acura Integra. Other evidence shows that Defendant owns a 1995 Acura Integra. After a jury verdict for Defendant, Plaintiff’s attorney learns that one of the jurors is a car buff and, during deliberations, said that “there’s no way to tell the difference between a 1995 Integra and a 1996, 1997, 1998, 1999, 2000, or 2001 Integra from 200 feet in the dead of night.” Plaintiff moves for a new trial on the ground that the juror employed improper personal knowledge outside the record and offers the testimony of another member of the jury to prove what was said during deliberations.  How should the court rule on the competency of the juror to testify? 

(1)
The juror should not be competent to testify. We don’t expect people to erase knowledge in order to be a juror. However, if a juror brought in an Acura magazine, then the juror could testify b/c that’s extraneous prejudicial information. 

g.
Same case as question 4.  The jury reached a verdict for Plaintiff and recorded on the verdict form their decision to award Plaintiff $1,000,000 in compensatory damages.  A juror subsequently writes a letter to Plaintiff’s counsel expressing her belief that the jury made a mistake in calculating the damage award because it incorrectly assumed that Plaintiff would not have to pay attorney’s fees out of the judgment. Plaintiff makes a motion for a new trial and argues that the juror’s letter is admissible under the exception in Rule 606(b)(3) for mistakes in entering the verdict onto the verdict form.  How should the court rule?

(1)
This is not something that we would permit testimony about. This is not a calculation mistake, an arithmetic mistake. This was a mistake about how the law works. Once, a jury didn’t know that this was defendant’s third strike. They came back guilty, he went away for a long time. The jury said that had they known, they would have come to a different verdict. It doesn’t matter. A mistake about the law, or lack or knowledge about the law, does not matter and is not considered a mistake.

C.
The Competency of a Witness Whose Recollection Has Been Refreshed Through Hypnosis

1.
Rule: Cannot be hypnotized on the stand or testify about what was said while hypnotized.

2.
Issue: The question is about testimony from a witness who has been hypnotized and now remembers more about the situation than before being hypnotized.

3.
Problems:

a.
Suggestion - People under hypnosis are very suggestable. They have a desire to please the person who hypnotized them.

b.
Confabulate - will gill in gaps in her memory in a way that she would not do if not hypnotized.

c.
Over-confidence - unable to distinguish between the things remembered before hypnosis and the things remembered only after hypnosis.

4.
Various Approaches Concerning the Admissibility of a Witness Who Has Been Hypnotized 

a.
Per Se Competent - the reliability problems are handled in the same way as are the reliability problems presented by more conventional modes of refreshing witness recollection: The jury is asked to evaluate credibility in light of the effects of hypnosis as demonstrated by cross-examination of the witness, expert testimony, and instructions from the court. No other more unusual safeguards are deemed appropriate.

b.
Per Se Incompetent -this approach is based on the assumption that we cannot rely on jurors to accurately weigh the credibility of such a witness b/c hypnosis undermines the effectiveness of cross-examination. Many more courts adopt what might be called a modified per se incompetent approach: The witness is incompetent to testify except as to those matters the witness recalled prior to hypnosis. the theory behind permitting the witness to testify as to such matters is that this testimony is less likely to be the product of suggestion or confabulation than is testimony concerning facts recalled for the first time under hypnosis.

c.
Safeguards Approach - Under this middle-of-the-road position, courts permit the witness to testify if procedures were followed during the hypnosis session to guard against suggestion and confabulation. The required safeguards vary from one jurisdiction to another. Among the procedures commonly required are (1) a psychiatrist or psychologist experienced with hypnosis and not regularly employed by the police conducts the session, (2) the session is recorded, (3) before hypnosis, a detailed record is created of the witness's then-existing recollection, and (4) only the hypnotist and the subject are present during the session.

d.
Balancing Approach - Competency depends on a review of all the circumstances having a bearing on the reliability of the witness's post-hypnosis recollections. The court balances the risk of unreliable testimony against the value of the testimony if reliable. In striking the balance, the court may consider factors such as the use of procedural safeguards during hypnosis, the presence of suggestive statements or other cues during hypnosis, the presence of corroborating evidence, and the consistency of post- and pre-hypnosis testimony.

5.
People v. Shirley (Cal. 1982) - Per se incompetence

a.
Facts: The court said that nothing discovered by hypnosis was admissible. The court recognized the tough spot in which the investigators were placed. Hypnosis was permissible for investigative purposes and then that person couldn’t testify about it later.

6.
C.E.C. § 795 (enacted 1984). TESTIMONY OF HYPNOSIS SUBJECT; ADMISSIBILITY; CONDITIONS - safeguards approach.

a.
(a) The testimony of a witness is not inadmissible in a criminal proceeding by reason of the fact that the witness has previously undergone hypnosis for the purpose of recalling events which are the subject of the witness' testimony, if all of the following conditions are met:

(1)
The testimony is limited to those matters which the witness recalled and related prior to the hypnosis.

(2)
The substance of the prehypnotic memory was preserved in written, audiotape, or videotape form prior to the hypnosis.

(3)
The hypnosis was conducted in accordance with all of the following procedures:

(a)
A written record was made prior to hypnosis documenting the subject's description of the event, and information which was provided to the hypnotist concerning the subject matter of the hypnosis.

(b)
The subject gave informed consent to the hypnosis.

(c)
The hypnosis session, including the pre-and post-hypnosis interviews, was videotape recorded for subsequent review.

(d)
The hypnosis was performed by a licensed medical doctor, psychologist, licensed clinical social worker, or a licensed marriage and family therapist experienced in the use of hypnosis and independent of and not in the presence of law enforcement, the prosecution, or the defense.

(4)
Prior to admission of the testimony, the court holds a hearing pursuant to Section 402 of the Evidence Code at which the proponent of the evidence proves by clear and convincing evidence that the hypnosis did not so affect the witness as to render the witness' prehypnosis recollection unreliable or to substantially impair the ability to cross-examine the witness concerning the witness' prehypnosis recollection. At the hearing, each side shall have the right to present expert testimony and to cross-examine witnesses.

b.
Nothing in this section shall be construed to limit the ability of a party to attack the credibility of a witness who has undergone hypnosis, or to limit other legal grounds to admit or exclude the testimony of that witness.

7.
HYPOS:

a.
Would the witness in People v. Shirley have been competent to testify if Rule 601 applied?

(1)
Yes. Every person is competent to be a witness except as otherwise provided in the rules. There is nothing about hypnosis in the rules.

b.
The court in People v. Shirley stated that it did not “foreclose the continued use of hypnosis by the police for purely investigative purposes.”  Can you see why the decision might still discourage police from using hypnosis in an investigation?  What are the disadvantages of this?

(1)
It puts the law enforcement in a tough position to decide between getting the testimony or the underlying information to solve the case.

c.
California Evidence Code § 795 was enacted in response to People v. Shirley.  Why do you think the legislature did this?  In a civil action arising under diversity jurisdiction brought in federal district court in California, is a witness competent under Rule 601 to testify if her recollection has been refreshed through hypnosis?

(1)
In a civil case 795 does not apply. Therefore, the case law according to Shirley is per se incompetent for a witness whose memory has been refreshed by hypnosis. Under 601, in a diversity case, the state law applies and thus the witness would be incompetent to testify.

d.
In an earlier set of discussion questions, you considered the assumptions Rule 601 makes about the ability of jurors to evaluate witness credibility.  Make an argument that those assumptions are not valid in the case of a witness whose recollection has been refreshed through hypnosis and, therefore, limits on such a witness’s competency are justified.

8.
Constitutional Problems: Rock v. Arkansas (1987)

a.
Facts: Defendant was accused of shooting her husband. She had a sketchy account of the events. Under hypnosis she remembers that her finger was not on the trigger, but that her husband hit her arm and the gun went off. That recollection coupled with an expert testimony that that gun was prone to misfires would exonerate her. The state court made a categorical rule that the testimony was excluded.

b.
Analysis: The Supreme Ct. said that you must make a case-by-case examination of the validity of her testimony due to constitutional rights. "In this cases, the defective condition of the gun corroborated the details petitioner remembered about the shooting. The tape recording provided some means to evaluate the hypnosis and the trial judge concluded that Doctor Back did not suggest responses with leading questions. Those circumstances present an argument for admissibility of petitioner's testimony in this particular case, an argument that must be considered by the trial court. Arkansas' per se rule excluding all posthypnosis testimony infringes impermissibly on the right of a defendant to testify on his own behalf."

9.
HYPOS: 

a.
Assume the defendant in Rock was hypnotized by a therapist who lacked training in hypnosis, was paid by defense counsel, and kept no record of the procedures employed.  According to Rock, does a state law excluding hypnotically refreshed recollection produced under such circumstances necessarily violate the Constitution?

(1)
No. Rather it should be examined and balanced

b.
Does Rock mean that an accused has a constitutional right to present the hypnotically refreshed testimony of a witness other than the defendant when that testimony is crucial?

(1)
No. The emphasis is on the constitutional rights of a criminal defendant, not a witness.

D.
The “Personal Knowledge” Requirement - witness competency

1.
Fed. R. Evid. 602. LACK OF PERSONAL KNOWLEDGE (104(b))

a.
A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may, but need not, consist of the witness' own testimony. This rule is subject to the provisions of Rule 703, relating to opinion testimony by expert witnesses.

(1)
Notes:

(a)
The testimony must be based on the witness's sensory perception.

(b)
We want to make sure that what we hear from a witness is something we can believe, that it's reliable.

(c)
"Sufficient to support a finding" is a reasonable person standard -- a reasonable person could reach a conclusion based on the witness's testimony.

(d)
"Sufficient to support a finding is a low standard, lower than a preponderance. Kinda a good enough standard.

(e)
Personal knowledge means you perceived something, understand it, remember it, and are able to communicate.

2.
HYPOS: 

a.
Prosecution of Defendant for the murder of Joe. Defendant denies committing the crime. A prosecution witness testifies he saw a person resembling Defendant shoot Joe, but the witness admits he did not have his glasses on, his view was obstructed by a tree, and the sun was in his eyes. Does the witness have personal knowledge? What standard of proof applies to the question?

(1)
His perception--his sight--was flawed under these facts. Gold went on about reasonable person, sufficient to support a finding standard, but I didn’t catch if this is sufficient to support a finding under these facts. One thing is certain, the witness is testifing as to what he perceived with his senses which is the requirement of Rule 602 Personal Knowledge.

b.
Same case.  A prosecution witness testifies “Defendant shot Joe.”  After further questioning, the witness admits he did not see the shooting but a police officer told him Defendant was the perpetrator.  Does the witness have personal knowledge?

(1)
The witness did not see what happened, he heard about it. Every witness perceives somehthing. That doesn’t mean you have personal knowledge. The rule requires you to have personal knowledge about something specific, about the very fact to which the witness is testifying. The fact testified to = the fact perceived. The fact testified to here is that Defendant shot Joe. The fact perceived is hearing about it from police. These are not the same facts. This is almost mathematical. Since it is not the same facts, it is not personal knowledge.

c.
Same case. A prosecution witness testifies, “The police officer told me, ‘Defendant shot Joe.’” Does the witness have personal knowledge? If so, is there any other reason why we might not want to admit this testimony?

(1)
The witness does have personal knowledge of what the police officer said. The problem with this evidence is it is hearsay.

d.
Same case.  A prosecution witness testifies he had a dream that Defendant shot Joe.  Does the witness have personal knowledge?

(1)
In a sense, the witness has personal knowledge of his dream. However, he certainly doesn’t have personal knowledge of whether Defendant shot Joe. This is irrelevant. 

e.
Same case.  A prosecution witness testifies that, before the crime was committed, Defendant told the witness “I had a dream that I shot Joe.”  Does the witness have personal knowledge?  Is the testimony relevant?

(1)
Sure, he has personal knowledge about the fact the Defendant told him about his dream. In this case, the testimony is relevant b/c it matters that Defendant had been thinking about shoting Joe before it happened.

f.
Prosecution for bank robbery.  A prosecution witness testifies he overheard a conversation between Defendant and an alleged accomplice just before the crime was committed.  The witness says that the conversation was in a foreign language he does not understand.  The witness then offers to testify that he believes Defendant was talking about robbing the bank.  Does the witness have personal knowledge?

(1)
The witness does have personal knowledge about witnessing a conversation between the two defendants prior to the crime. However, we do not want the witness’ opinion. We just want the facts. Tell us what you saw. Tell us what you heard. Tell us that you heard a language that you didn’t understand. He could even try to mimic the sound. But he cannot speculate as to what they were saying. That is not admissible evidence.

g.
Personal injury action arising from an automobile accident. Plaintiff calls the emergency room doctor to testify about Plaintiff’s injuries. The doctor states that she does not remember, but offers to read to the jury the notes she made at the time in the hospital’s records. Does the witness have personal knowledge?

(1)
Personal knowledge involves more than just perceiving something with your senses. It involves understanding what you perceived. It involves remembering what you perceived. However, there are different levels of recollection. You don’t have to remember everything perfectly, it’s a sufficient to support a finding standard. In court, we have the doctor read his notes to refresh his memory. Then he says, now I remember . . . . But what if after reading his notes he still doesn’t remember? Can we enter the notes into evidence? The notes can’t be cross-examined. The doctor can’t be challenged b/c he doesn’t remember. The notes become a hearsay problem. Any document is an out of court statement = hearsay. There are ways around the hearsay objection and ways around the personal knowledge requirement. We can try to refresh recollection.

h.
Prosecution for election fraud in which Defendant is alleged to have cast votes in the name of elderly patients living in a nursing home. The prosecution alleges the patients could not have been capable of casting the votes themselves. The prosecutor puts one of the patients on the witness stand and asks a series of questions. In response, the patient only stares blankly at the ceiling. Does the patient have personal knowledge? If not, is the patient even a witness subject to Rule 602? If he is not a witness, does he serve some other function in the trial?

(1)
No personal knowledge. If the person cannot communicate in any way, we typically say the witness lacks personal knowledge, even if we think the witness perceived something at a particular time. So personal knowledge means you perceived something, understand it, remember it, and are able to communicate it. The witness does serve a purpose at trial. It is of value to the jury to see that the person who supposedly cast a vote is unable to communicate. How do we get around 602? One form of evidence is witness testimony. This person, however, is not fundtioning as a witness. This person is functioning as the other type of evidence: real evidence. This person from the rest home is like an exhibit and therefore 602 would not apply b/c the person is not a “witness.”

E.
The “Oath or Affirmation” Requirement

1.
Rule 603. OATH OR AFFIRMATION

a.
Before testifying, every witness shall be required to declare that the witness will testify truthfully, by oath or affirmation administered in a form calculated to awaken the witness' conscience and impress the witness' mind with the duty to do so.

(1)
Notes: Why do we go through this ceremony with every witness?

(a)
Seriousness. We want the witness to take it seriously - "calculated to awaken the witness' conscience"

(b)
Perjury. To be convicted for perjury, the false testimony must have been under oath. This is the oath referred to.

2.
HYPOS: 

a.
Prosecution of Defendant for perjury.  Previously, Defendant had been a defense witness in the criminal trial of Jane.  The prosecution alleges that Defendant lied when she testified that she and Jane were together in another state when the crime was committed.  Prior to taking the stand in Jane’s trial, Defendant had refused to take an “oath,” claiming that she was an atheist.  The court allowed her simply to state that she would testify “honestly.”  May Jane be tried for perjury?

(1)
Sure. She has given an affirmation – a promise to tell the truth.

b.
At the trial of an auto accident case, Plaintiff calls Witness to testify about the accident.  Witness refuses to take an “oath” before testifying, and also refuses to affirm that she will tell the truth.  Defendant objects to Witness testifying.  How should the court rule?

(1)
Sustain the objection. “Every witness shall be required . . .” If the witness is ordered to testify and refuses to take an oath/affirmation, the witness will be held in contempt and jailed or fined until he agrees to testify.

II.
Real Evidence: Authentication and the Best Evidence Rule

A.
Authenication

1.
Rule 901.  REQUIREMENT OF AUTHENTICATION OR IDENTIFICATION This is for real evidence the analogue to Rule 602 (Personal Knowledge), the rule for testimony.

a.
General provision. The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims. “Sufficient to support a finding” is a low standard.

b.
Illustrations. By way of illustration only, and not by way of limitation, the following are examples of authentication or identification conforming with the requirements of this rule:

(1)
Testimony of witness with knowledge. Testimony that a matter is what it is claimed to be.

(2)
Nonexpert opinion on handwriting. Nonexpert opinion as to the genuineness of handwriting, based upon familiarity not acquired for purposes of the litigation.

(3)
Comparison by trier or expert witness. Comparison by the trier of fact or by expert witnesses with specimens which have been authenticated.

(4)
Distinctive characteristics and the like. Appearance, contents, substance, internal patterns, or other distinctive characteristics, taken in conjunction with circumstances. Where it was sent to, where it was sent from, the contents in the letter, the date the letter was postmarked, references in the letter to facts that only the parties knew, etc.

(5)
Voice identification. Identification of a voice, whether heard firsthand or through mechanical or electronic transmission or recording, by opinion based upon hearing the voice at any time under circumstances connecting it with the alleged speaker. This subsection and the next deal with “identification” as opposed to “authentication.” 

(6)
Telephone conversations. Telephone conversations, by evidence that a call was made to the number assigned at the time by the telephone company to a particular person or business, if (A) in the case of a person, circumstances, including self-identification, show the person answering to be the one called, or (B) in the case of a business, the call was made to a place of business and the conversation related to business reasonably transacted over the telephone.

(7)
Public records or reports. Evidence that a writing authorized by law to be recorded or filed and in fact recorded or filed in a public office, or a purported public record, report, statement, or data compilation, in any form, is from the public office where items of this nature are kept.

(8)
Ancient documents or data compilation. Evidence that a document or data compilation, in any form, (A) is in such condition as to create no suspicion concerning its authenticity, (B) was in a place where it, if authentic, would likely be, and (C) has been in existence 20 years or more at the time it is offered. 30 years in CA

(9)
Process or system. Evidence describing a process or system used to produce a result and showing that the process or system produces an accurate result.

(10)
Methods provided by statute or rule. Any method of authentication or identification provided by Act of Congress or by other rules prescribed by the Supreme Court pursuant to statutory authority.

c.
HYPOS:

(1)
Action for breach of contract.  Defendant denies accepting Plaintiff’s offer to make a contract.  Plaintiff produces a signed letter that reads, “I accept your offer.”  For this letter to be relevant, what must Plaintiff claim this letter to be?

(a)
The letter must have been written by the defendant concerning that contract. We authenticate something when we some that the item of evidence is what we claim it to be. When somehting is introduced into evidence, it must be claimed that it is relevant.

(2)
Same case.  What does Plaintiff have to prove in order to authenticate the letter?

(a)
The signature/handwriting. A secretary could testify that she saw him sign it or that she recognizes it as his signature in her opinion. Or call an expert witness for handwriting or let the trier of fact make the determination. See 901(b) regarding manners of authentication.

(3)
What are some ways to authenticate a signature under Rule 901(b)?

(a)
see above and the Rule

(4)
Same case.  Plaintiff offers the testimony of a handwriting expert that he has compared the signature on the letter in question with other signatures shown to be that of Defendant and that, in the expert’s opinion, the letter in question is signed by Defendant.  Defendant offers the testimony of another handwriting expert who comes to the opposite conclusion.  Assume that the judge finds both experts to be qualified and believes their opinions are equally convincing.  Should the judge admit the letter?

(a)
Yes, it is a low burden. There is evidence sufficient to support a finding.

(5)
Same case.  If the judge admits the letter, is the jury bound to conclude that the letter is signed by Defendant?

(a)
No. All the judge does it decide admissibility, i.e., can the jury see the evidence. It’s still up to the jury to decide what to do with it.

2.
Authentication of Photographs

a.
Demonstrative Evidence - Does not consist of the real objects or events at issue but merely illustrates a witness' testimony about them. I.e., the prosecution intends to use the photograph during the testimony of an eyewitness to the crime so that the witness can refer to the photograph to show where certain events associated with the crime took place. Any witness who observed the gallery at the time of the robbery could authenticate the photograph by testifying that it is a "fair and accurate depiction" of the gallery at that time. The photographer, who only came to the scene after the robbery, could not provide this authentication testimony b/c he did not view the scene at the relevant moment.

b.
Real Evidence - offered as evidence of the actual events in question and not merely as an illustration of a witness' testimony concerning those events. Any witness with personal knowledge, of course including the photographer himself, can authenticate the photograph.

c.
HYPOS:

(1)
Suit for injuries suffered in an auto accident.  Plaintiff shows an eyewitness a photo of the intersection taken by a photographer one year before the accident.  Plaintiff asks the witness, “Does this photo fairly and accurately depict what the intersection looked like at the time of the accident?”  The witness answers in the affirmative.  Defendant objects, claiming only the photographer can authenticate the photo.  How should the court rule?

(a)
Witness knows what the scene looks like and can tell us from personal knowledge whether the photograph is an accurate depiction. As long as the picture is a fair and accurate depiction it is relevant and any eyewitness has sufficient personal knowledge to testify as such.

(2)
Same case.  This time Plaintiff asks, “Is this a photo of the intersection?”  Defendant objects on the ground the witness cannot authenticate the photo.  How should the court rule?

(a)
“of the intersection,” This witness does not have personal knowledge to answer this question. Unless she took the picture and saw the photogrpher take the picture, she does not possess the knowledge to say that the picture is of that specific intersection.

3.
Authentication by Chain of Custody - The proponent of an item of evidence shows that it was continuously in the safekeeping of one or more specific persons beginning with the event that connects that evidence to the case and continuing until the moment the evidence was brought to court and marked for identification. All witnesses in the chain testify to the circumstances under which they took custody of the item, the efforts they made to safeguard it, what if any changes appear in the item since they last had custody, and the circumstances under which they surrendered custody. Laying the foundation for this chain of custody may require calling as witnsses several people who had possession of the item to testify that, while it was in their custody, the item was not altered in any significant respect or switched with some similar-appearing item. This foundation then permits the inference that the evidence offered is the very item associated with the events at issue in the case. Perceptions and personal knowledge are central to their foundation. In fact, the process might be described more accurately as establishing a chain of perceptions.

a.
HYPOS:

(1)
Prosecution for cocaine possession.  The prosecutor seeks the admission of a bag of white powder, claiming it is same bag Officer Smith found on Defendant.  In the following transcript, does the court make the proper rulings?  As the transcript begins, Officer Smith is on the stand and has already testified that he found a bag of white powder in Defendant’s pocket.

PROS:
Officer, I show you now what has been marked State’s Exhibit A.  Do you recognize it?

SMITH:
It looks just like the baggie of white powder I found in Defendant’s pocket.

PROS:
Can you tell if it is the same baggie?

SMITH:
Well, I can’t be sure because I have seen many baggies and they all look pretty much alike.

PROS:
Does Exhibit A differ in appearance in any respect from the baggie you found in Defendant’s pocket?

SMITH:
No.

PROS:
Your honor, we offer Exhibit A.

DEF:
Objection, insufficient foundation.

BY THE COURT:
Sustained. Is this a correct ruling? Yes, a reasonable juror cannot make a decision either way whether the baggie belonged to the defendant. A juror would have to guess, and that’s not what we’re looking for.

PROS:
Officer, after you found the baggie of white powder in Defendant’s pocket, what did you do with it?

SMITH:
When I returned to headquarters I turned the baggie over to the custodian of the evidence room, Sergeant Jones.

PROS:
No further questions.

DEF:
No questions, your honor.

[The prosecution then calls its next witness, Officer Jones.  The transcript picks-up after Jones has testified that he is the custodian of the evidence room at police headquarters and that Officer Smith turned over to him a bag containing white powder on the date in question.]

PROS:
What did you do with the baggie after Smith gave it to you?

JONES:
I placed it in an evidence bag and wrote on the bag the case number Smith gave me.  The evidence bag is a large, thick plastic bag we use to store items of this nature.  It can be sealed in a way that shows if it has been tampered with.  

PROS:
What did you do with the evidence bag?

JONES:
I sealed it and then placed the bag in an evidence locker and then locked it with a key.

PROS:
Who has access to that locker?

JONES:
Me.  I have the only key.

PROS:
When was the next time you saw that evidence bag?

JONES:
This morning.  I unlocked the locker and brought the bag to court.  I opened the evidence bag and handed the baggie of white powder to you.  I then saw you take it to the clerk and saw that it was marked Exhibit A.

PROS:
Before you opened the evidence bag this morning, did you notice any signs that it had been previously opened or tampered with in any way?

JONES:
No. 

PROS:
The State offers Exhibit A into evidence.

DEF:
Your honor, may I take the witness on voir dire? Voir dire is a mini cross-examination to try to establish that there is not a foundation to get evidence into the record. It is a sanctioned interruption of the examination. It must stay with the issue directly at hand.

BY THE COURT:
Proceed.

DEF:
Officer Jones, isn’t it true that right after Smith handed you the baggie, you got a phone call?

JONES:
Yes.

DEF:
And when the phone rang you set the baggie down on the table behind you?

JONES:
Correct.

DEF:
So during the entire phone conversation the baggie was not in your sight, right?

JONES:
That is true.

DEF:
Nothing further.  Objection, insufficient foundation. Notice: 1. Leading questions were used. It’s a great way to control a witness. 2. The voir dire ends with an objection.

PROS:
May I ask three questions, your honor?

BY THE COURT:
Of course.

PROS:
Officer Jones, how long did the phone call last?

JONES:
One minute, at most.

PROS:
And was anyone else in the evidence room at that time?

JONES:
No, I was alone.

PROS:
And when you finished your phone conversation and returned your attention to the baggie, did you notice anything that suggested someone might have tampered with it? 

JONES:
No.  It was in exactly the same place and same condition as it was when I placed it on the table behind me.

PROS:
Thank you.  The State offers Exhibit A. Notice: 1. Not leading questions. They were narrow and closed ended, but they didn’t suggest the answer. 2. The questions end with the Pros entering the item into evidence.

BY THE COURT:
The objection is overruled.  Exhibit A will be received in evidence. This is correct. There is plenty of evidence for the jury to make a finding.

(2)
Same case.  Officer Smith (the arresting officer) admits he absentmindedly left the baggie of white powder in the men’s room of the bus station overnight.  When he returned the next morning, he found the baggie on the counter in approximately the position in which he left it.  Is the baggie admissible?

(a)
No. It was a bus station overnight. It’s enough of a break in the chain of custody to make the jury guess instead of making a finding based on the evidence.

(3)
Murder prosecution.  The victim was found with a jewel-encrusted, gold dagger stuck in his heart.  The prosecutor shows a dagger to the investigating officer, who testifies, “That’s the dagger I found stuck in the victim.”  Has the dagger been authenticated, or will it be necessary for the prosecution to establish a chain of custody?

(a)
It has been authenticated. Probably it’s enough b/c of its unique appearance. If you were the prosecutor, you would not stop there. You don’t want to leave any room for the jury to have a doubt.

(4)
Murder prosecution.  The victim was shot and found with a smoking gun next to his body.  The gun is identical to thousands of similar guns in circulation.  The investigating officer testifies that, when he found the gun at the scene of the crime, he etched his initials in the barrel.  He then examines a gun handed to him by the prosecutor and says, “That’s the gun I found next to the victim—it has my initials on the barrel.”  Has the gun been authenticated, or do we need a chain of custody?

(a)
If this is a common thing for the officer to do, this may not be enough. He has done this for many guns. However, if we look at it in a vacuum, that he recognizes his initials in the gun, it would be admissible. It’s likely that the court would allow this as evidence, but the prosecutor should try to bring additional proof as well.

4.
Examples of Authentication under Rule 901(b) -- Problems Posed by New Technologies

a.
Unites States v. Simpson - Defendant appealed his conviction for receiving child pornography on the ground that a computer printout of the alleged Internet chat room exchange between defendant and an FBI agent should not have been admitted because it was not authenticated by a showing it was in defendant's handwriting or voice. "The specific examples of authentication referred to by Simpson are merely illustrative, however, and are not intended as an exclusive enumeration of allowable  methods of authentication. See Fed. R. Evid. 901(b). Rather, all that is ultimately required is 'evidence sufficient to support a finding that the matter in question is what its proponent claims.' Fed. R. Evid. 901(a).

"The evidence introduced at trial clearly satisfies this standard. In the printout of the chat room discussion, the individual using the identity 'Stavron' gave Detective Rehman his name as B. Simpson and his correct street address.  The discussion and subsequent e-mail exchanges indicated an e-mail address which belonged to Simpson. And the pages found near the computer in Simpson's home and introduced as evidence as Plaintiff's Exhibit 6 contain a notation of the name, street address, e-mail address, and telephone number that Detective Rehman gave to the individual in the chat room. Based on this evidence, the exhibit was properly authenticated and admitted as evidence."

b.
United States v. Jackson - UPS hate mail scheme. "Even if we are wrong about the web postings being unfairly prejudicial, irrelevant, and hearsay, Judge Norgle still was justified in excluding the evidence because it lacked authentication. See Fed. R. Evid. 901. Jackson needed to show that the web postings in which the white supremacist groups took responsibility for the racist mailings actually were posted by the groups, as opposed to being slipped onto the groups' web sites by Jackson herself, who was a skilled computer user. Jackson was unable to show that these postings were authentic." 

5.
Self-Authentication

a.
Rule 902. SELF AUTHENTICATION

Extrinsic evidence of authenticity as a condition precedent to admissibility is not required with respect to the following: These are not illustrations, but specific categories that must be met. We don’t need to memorize all the details of all 12 categories. Rather, get the themes like public records.

(1)
Domestic public documents under seal. A document bearing a seal purporting to be that of the United States, or of any State, district, Commonwealth, territory, or insular possession thereof, or the Panama Canal Zone, or the Trust Territory of the Pacific Islands, or of a political subdivision, department, officer, or agency thereof, and a signature purporting to be an attestation or execution.

(2)
Domestic public documents not under seal. A document purporting to bear the signature in the official capacity of an officer or employee of any entity included in paragraph (1) hereof, having no seal, if a public officer having a seal and having official duties in the district or political subdivision of the officer or employee certifies under seal that the signer has the official capacity and that the signature is genuine.

(3)
Foreign public documents. A document purporting to be executed or attested in an official capacity by a person authorized by the laws of a foreign country to make the execution or attestation, and accompanied by a final certification as to the genuineness of the signature and official position (A) of the executing or attesting person, or (B) of any foreign official whose certificate of genuineness of signature and official position relates to the execution or attestation or is in a chain of certificates of genuineness of signature and official position relating to the execution or attestation. A final certification may be made by a secretary of an embassy or legation, consul general, consul, vice consul, or consular agent of the United States, or a diplomatic or consular official of the foreign country assigned or accredited to the United States. If reasonable opportunity has been given to all parties to investigate the authenticity and accuracy of official documents, the court may, for good cause shown, order that they be treated as presumptively authentic without final certification or permit them to be evidenced by an attested summary with or without final certification.

(4)
Certified copies of public records. A copy of an official record or report or entry therein, or of a document authorized by law to be recorded or filed and actually recorded or filed in a public office, including data compilations in any form, certified as correct by the custodian or other person authorized to make the certification, by certificate complying with paragraph (1), (2), or (3) of this rule or complying with any Act of Congress or rule prescribed by the Supreme Court pursuant to statutory authority.

(5)
Official publications. Books, pamphlets, or other publications purporting to be issued by public authority.

(6)
Newspapers and periodicals. Printed materials purporting to be newspapers or periodicals.

(7)
Trade inscriptions and the like. Inscriptions, signs, tags, or labels purporting to have been affixed in the course of business and indicating ownership, control, or origin. CA does not allow trade inscriptions for self-authentication. Must use chain of custody . . .

(8)
Acknowledged documents. Documents accompanied by a certificate of acknowledgment executed in the manner provided by law by a notary public or other officer authorized by law to take acknowledgments.

(9)
Commercial paper and related documents. Commercial paper, signatures thereon, and documents relating thereto to the extent provided by general commercial law.

(10)
Presumptions under Acts of Congress. Any signature, document, or other matter declared by Act of Congress to be presumptively or prima facie genuine or authentic.

(11)
Certified domestic records of regularly conducted activity. The original or a duplicate of a domestic record of regularly conducted activity that would be admissible under Rule 803(6) if accompanied by a written declaration of its custodian or other qualified person, in a manner complying with any Act of Congress or rule prescribed by the Supreme Court pursuant to statutory authority, certifying that the record--

      (A) was made at or near the time of the occurrence of the matters set forth by, or from information transmitted by, a person with knowledge of those matters;

      (B) was kept in the course of the regularly conducted activity; and

      (C) was made by the regularly conducted activity as a regular practice.

   A party intending to offer a record into evidence under this paragraph must provide written notice of that intention to all adverse parties, and must make the record and declaration available for inspection sufficiently in advance of their offer into evidence to provide an adverse party with a fair opportunity to challenge them. No comparable law under CEC. Parties usually stipulate to authenticity.

(12)
Certified foreign records of regularly conducted activity. In a civil case, the original or a duplicate of a foreign record of regularly conducted activity that would be admissible under Rule 803(6) if accompanied by a written declaration by its custodian or other qualified person certifying that the record--

      (A) was made at or near the time of the occurrence of the matters set forth by, or from information transmitted by, a person with knowledge of those matters;

      (B) was kept in the course of the regularly conducted activity; and

      (C) was made by the regularly conducted activity as a regular practice.

   The declaration must be signed in a manner that, if falsely made, would subject the maker to criminal penalty under the laws of the country where the declaration is signed. A party intending to offer a record into evidence under this paragraph must provide written notice of that intention to all adverse parties, and must make the record and declaration available for inspection sufficiently in advance of their offer into evidence to provide an adverse party with a fair opportunity to challenge them.

b.
HYPOS:

(1)
Will contest.  Defendant offers into evidence a document entitled “Last Will and Testament” and which purports to bear the signature of the testator.  The signature is not notarized.  Plaintiff objects on the ground that the document has not been authenticated.  Defendant argues the document is self-authenticating since it appears to be what Defendant claims it to be—testator’s will.  How should the court rule?

(a)
Sustain the objection. There is no category for private documents that have not been noterized. This is not a self-authenticated document. Rather, in order to get this into evidence the defendant needs to bring in an expert witness or let the judge/jury compare the signature on the document with a known signature.

(2)
Plaintiff alleges that he was injured when he drank a bottle of Whoopsie Cola in which there was a piece of broken glass.  Defendant Whoopsie denies it was one of its bottles.  Plaintiff offers into evidence the bottle in question, which is imprinted with the words “Whoopsie Cola.”  In order to authenticate the bottle, does Plaintiff need the testimony of someone who knows that this specific bottle was produced by Defendant?

(a)
No. Under 902(7) a trade inscription need not be authenticated. What if the D has reason to believe that conterfeits exist and that this may be one of them? There is little chance that that will shake the evidence enough to not allow it as evidence. D can obviously bring witness to testify about the conterfeits. This will more likely affect the weight of the evidence, not the admissibility.

(3)
Prosecution of Alice for murder.  The prosecution offers into evidence a newspaper which carried an article about the crime the day after it was committed.  The article quotes the investigating police officer as stating, “Alice committed the murder.”  Does the prosecutor need to call the newspaper reporter to authenticate the newspaper?  Is there any other problem with admitting the evidence?

(a)
No, the Newspaper is self-authenticating under 902(6). The problem, however, is hearsay. The newspaper contains the statement of an officer-that is almost certainly hearsay. In addition, the officer did not observe the murder so he lacks personal knowledge

B.
The Best Evidence Rule - misnomer. It is limited to one type of situation where you want testimony or other secondary evidence to what a writing, recording, or photograph says or shows. Secondary means anything other that the writing, recording, or photograph.

1.
The Basic Rule

a.
Rule 1001.  DEFINITIONS

b.
For purposes of this article the following definitions are applicable:

(1)
Writings and recordings. "Writings" and "recordings" consist of letters, words, or numbers, or their equivalent, set down by handwriting, typewriting, printing, photostating, photographing, magnetic impulse, mechanical or electronic recording, or other form of data compilation.

(2)
Photographs. "Photographs" include still photographs, X-ray films, video tapes, and motion pictures.

(3)
Original. An "original" of a writing or recording is the writing or recording itself or any counterpart intended to have the same effect by a person executing or issuing it. An "original" of a photograph includes the negative or any print therefrom. If data are stored in a computer or similar device, any printout or other output readable by sight, shown to reflect the data accurately, is an "original".

(4)
Duplicate. A "duplicate" is a counterpart produced by the same impression as the original, or from the same matrix, or by means of photography, including enlargements and miniatures, or by mechanical or electronic re-recording, or by chemical reproduction, or by other equivalent techniques which accurately reproduces the original.

c.
Rule 1002. REQUIREMENT OF ORIGINAL
To prove the content of a writing, recording, or photograph, that original writing, recording, or photograph is required, except as otherwise provided in these rules or by Act of Congress.

(1)
Reasons:

(a)
Reliability - the writing is better evidence of what it says than someone's memory

(b)
Documented - the law gives a lot of credence to documented things

d.
HYPOS: 

(1)
Prosecution for theft of a briefcase and its contents owned by Victoria.  The arresting officer testifies that when Defendant, Sam, was arrested he had a briefcase in his car.  The defense objects under Rule 1002 on the ground the briefcase itself should have been offered.  How should the court rule?

(a)
Overrule. This does not violate the best evidence rule b/c this is testimony identifying an item, not its contents. A breifcase is not a writing, recording, or photograph.

(2)
Same case except the officer testifies that when Defendant was arrested he had a briefcase in his car and that in the briefcase was a business card with Victoria’s name on it.  The defense objects under Rule 1002.  How should the court rule?

(a)
Sustain. The business card is an original. The testimony regards the contents of the card – a name written on it.

(3)
Same case except the officer testifies that a surveillance video taken in the store where the robbery occurred shows defendant pointing a gun at Victoria.  The defense objects under Rule 1002.  How should the court rule?

(a)
Sustained. The testimony regards the contents of a recording.

(4)
Action for personal injuries.  A doctor testifies that an x-ray revealed Plaintiff suffered a broken arm.  The defense objects under Rule 1002.  How should the court rule?

(a)
Sustained. An X-Ray is a photograph and the doctor is testifying about its contents.

(5)
Same case.  The doctor testifies that, in her opinion, Plaintiff is unable to work.  She bases this opinion on her review of Plaintiff’s x-ray.  The defense objects under Rule 1002.  How should the court rule?

(a)
Overruled. The testimony is not about the content of the X-Ray, rather it is her expert opinion. 

(6)
Action for infringement of computer trade secrets.  Plaintiff offers into evidence a printout of its software source code that was created from the disk on which the software resides.  The printout is offered so it can be compared line-for-line with a printout of Defendant’s software.  Defendant objects under Rule 1002 to the printout of Plaintiff’s software.  How should the court rule?

(a)
Overruled. The print-out is considered an original. See 1001(3) “If data are stored in a computer or similar device, any printout or other output readable by sight, shown to reflect the data accurately, is an “original.”

(7)
Prosecution for murder.  Defendant’s conviction was reversed on appeal and he is being retried.  The prosecution’s eyewitness, Joe, testified against Defendant at the first trial but is unavailable at the retrial.  The prosecutor calls Sally, who heard Joe testify at the first trial, and asks, “What did Joe say when asked who shot the victim?”  Sally responds, “Joe said Defendant was the shooter.”  Is the question objectionable under Rule 1002 because Joe’s answer is in a written transcript?

(a)
No. There is no reference to the transcript. The testimony is not about the transcript

(8)
Same case.  Assume Sally was not present at the first trial.  She testifies, “The transcript says that Joe identified Defendant as the murderer.”  Is the testimony objectionable under 1002?

(a)
Yes. This is testimony about the contents of a writing.

(9)
Same case.  Assume again that Sally was not present at the first trial.  She testifies, “Defendant is the murderer.”  Defense counsel knows that Sally did not see the crime committed and is basing her testimony on reading the transcript of the first trial.  What is the proper objection to Sally’s testimony?

(a)
No Personal knowledge.

2.
Exceptions to the Best Evidence Rule

a.
Rule 1003. ADMISSIBILITY OF DUPLICATES
A duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the original or (2) in the circumstances it would be unfair to admit the duplicate in lieu of the original.

(1)
This problem will arise if the duplication process makes it difficult to copy every detail of the original

(2)
CEC 1530 – documents like this deed (purported copy of writing in custody of a public entity) will be treated as prima facie evidence of the deed. Nothing else is needed.

I.e., do not need to ask question of authenticity.

b.
Rule 1004. ADMISSIBILITY OF OTHER EVIDENCE OF CONTENTS 
The original is not required, and other evidence of the contents of a writing, recording, or photograph is admissible if--

(1)
Originals lost or destroyed. All originals are lost or have been destroyed, unless the proponent lost or destroyed them in bad faith; or

(2)
Original not obtainable. No original can be obtained by any available judicial process or procedure; or

(3)
Original in possession of opponent. At a time when an original was under the control of the party against whom offered, that party was put on notice, by the pleadings or otherwise, that the contents would be a subject of proof at the hearing, and that party does not produce the original at the hearing; or

(4)
Collateral matters. The writing, recording, or photograph is not closely related to a controlling issue.

(a)
Remember: satisfying one rule of evidence does not mean you satisfy other rules of evidence. Just b/c it’s admissible doesn’t mean it’s not hearsay.

(b)
If the best evidence rule does not apply, there is no hierarchy of secondary evidence.

c.
Rule 1006.  SUMMARIES
The contents of voluminous writings, recordings, or photographs which cannot conveniently be examined in court may be presented in the form of a chart, summary, or calculation. The originals, or duplicates, shall be made available for examination or copying, or both, by other parties at reasonable time and place. The court may order that they be produced in court.

d.
HYPOS:

(1)
Action for breach of contract.  Plaintiff offers a photocopy of the contract.  Is this an original?  If not, is it still admissible?

(a)
Not an original b/c it’s a photocopy and there is no indication that the parties intended it to be treated as an original (see 1001). It is admissible as a duplicate (1003).

(2)
Same case.  Plaintiff offers a handwritten copy of the contract.  Is it admissible?

(a)
No. A handwritten copy is not a duplicate. It is not likely to be as good a reproduction as a photocopy.

(3)
Same case.  Defendant claims his supposed signature on the contract is a forgery.  Is the photocopy admissible?

(a)
No b/c there is a question as to the authenticity of the original. The original is therefore required.

(4)
Prosecution for treason. A prosecution witness testifies to the contents of a note in which Defendant outlined details of his plan to sell military secrets to a foreign government. Defendant ate the note when the FBI kicked in his door. Is this testimony concerning the contents of the note admissible?

(a)
Yes. Under 1004(1) other evidence is admissibility where all the originals have been destroyed.

(5)
Same case.  Defendant offers to testify that the note simply listed the groceries he intended to pick-up at the market.  Is this testimony admissible?

(a)
No. Look at 1004(1). The defendant destroyed the item in bad faith. Therefore, where he is proponent of the evidence his testimony is not admissible. The judge decides whether the evidence was destroyed in bad faith.

C.
Judicial Notice - certain facts can be established without evidence

1.
Rule 201.  JUDICIAL NOTICE OF ADJUDICATIVE FACTS

a.
Scope of rule. This rule governs only judicial notice of adjudicative facts.

b.
Kinds of facts. A judicially noticed fact must be one not subject to reasonable dispute in that it is either (1) generally known within the territorial jurisdiction of the trial court Like the location of the courthouse or (2) capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned like the time of sunset on a particular day that is printed in almanacs.

c.
When discretionary. A court may take judicial notice, whether requested or not.

d.
When mandatory. A court shall take judicial notice if requested by a party and supplied with the necessary information.

e.
Opportunity to be heard. A party is entitled upon timely request to an opportunity to be heard as to the propriety of taking judicial notice and the tenor of the matter noticed. In the absence of prior notification, the request may be made after judicial notice has been taken.

f.
Time of taking notice. Judicial notice may be taken at any stage of the proceeding.

g.
Instructing jury. In a civil action or proceeding, the court shall instruct the jury to accept as conclusive any fact judicially noticed. In a criminal case, the court shall instruct the jury that it may, but is not required to, accept as conclusive any fact judicially noticed.

2.
Summary:  Judicial notice is appropriate under the following circumstances:

a.
The fact at issue is one that can be estabilshed conclusively by consulting reliable sources; and 

b.
The party seeking to establish the fact presents those sources to the court; and 

c.
The opponent is given an opportunity to contest the propriety of the court's taking notice of the fact.

3.
Adjudicative facts - facts normally left to the jury to determine in its deliberation at theend of the case. "Facts about the particular event which gave rise to the lawsuit and . . . that help expalin who did what, when, where, how, and with what motive and intent. Adjudicative facts need not be ultimate facts (facts necessary to the success of a charge, claim, or defense); they include any facts along the chain of reasoning leading to those ultimate facts. Usually, adjudicative facts must be the subject of formal proof, whether by witness testimony, real evidence, documentary evidence, or some combination of these tools. If the requirements of Rule 201 are satisfied, a party wishing to establish a particular adjudicative fact may dispense with theses formal methods of proof.

4.
Subsection (g): Judicially noticed facts not conclusive in a criminal case

a.
Rae v. State

(1)
Facts: Court took judicial notice that Rae’s license was suspended or revoked according to the official DMV record. Rae was tried on charges of second-degree criminal mischief, reckless driving, and driving while license revoked. The appellate court reversed, finding error in the judicial notice.

(2)
What was the mistake that the trial court made?

(a)
Rule 201(g): “In a criminal case, the court shall instruct the jury that it may, but is not required to, accept as conclusive any fact judicially noticed.” 

(b)
The mistake the trial court made was to charge the jury that they must take the judicial notice as conclusive.

(3)
This was a fact of which notice could be taken b/c it was not open to dispute. 201(d) “A court shall take judicial notice if requested by a party and supplied with the necessary information.”

(a)
But the defendant must be given an opportunity to be heard. See Rule 210(e).

(4)
If the jury were to decide that even though the court took judicial notice of the revoked license that Rae was not guilty, wouldn’t that be irrational? Why would we allow that to happen?

(a)
The Sixth Amendment of the Constitution guarantees the right to jury trial in a criminal case. Implicit in a jury trial is that the jury decides the facts. There is positive value in this. Citizens have the ability to let the courts and legislature know that they do not like a particular law, i.e., draft dodging cases.

5.
Judicial Notice of Law - see pp. 74-75

6.
Judicial Notice of Legislative Facts - those which have relevance to legal reasoning and the lawmaking process, whether in the formulation of a legal principle or ruling by a judge or court or in the enactment of a legislative body. Because of the nature of legislative facts, the law of evidence has no special role to play in regulating judicial notice of such facts. Normal processes of proof apply, and all general rules governing the presentation of evidence apply the same way here as they do in other situations.

7.
HYPOS: 

a.
Prosecution of Defendant for robbing a convenience store.  Defendant claims she was in church attending Sunday services when the robbery took place.  The prosecutor asks the court to take judicial notice that the date of the robbery fell on a Wednesday, not a Sunday, and provides the court with a Sierra Club calendar.  May the court take judicial notice?

(1)
Yes.

b.
Same facts as in Question 1. The prosecutor asks the court to instruct the jury that it must accept as conclusive that the day on which the robbery occurred was a Wednesday. Defendant objects. How should the court rule?

(1)
Sustained. Rule 210(g) provides that the court may not instruct a jury in a criminal case that it is required to accept as conclusive any fact judicially noticed.

c.
Defendant appeals a judgment for Plaintiff in a negligence action arising from an accident in which Defendant’s car struck Plaintiff. At trial, Plaintiff alleged that Defendant was going 50 miles per hour in a school zone, where the speed limit is 25 miles per hour. Defendant’s appeal is based on Plaintiff’s failure to offer evidence at trial to prove the accident was in a school zone. Plaintiff provides the appellate court with a copy of a city ordinance declaring the block in question to be a school zone.  Defendant does not deny the truth of this fact, but claims that it would be improper for the court to take judicial notice on appeal. How should the court rule?

(1)
Judicial notice may be taken at any stage of the proceeding. Therefore, it is still appropriate to take judicial notice. If the appellate court were not allowed to take judicial notice, a retrial would be necessary, and that would be a huge waste of resources.

d.
Negligence action by Plaintiff against Defendant arising from an automobile collision. To prove Defendant was driving intoxicated, Plaintiff calls a police officer who testifies that she conducted a breathalyzer test on Defendant five minutes after the collision, and that it revealed that Defendant’s blood-alcohol content was .16 percent, twice the legal limit. The officer testifies that she calibrated the device earlier on the same day. After the jury renders a verdict for Plaintiff, Defendant moves for a new trial on the ground that Plaintiff failed to demonstrate that a breathalyzer can measure blood-alcohol content accurately. Plaintiff asks the court to take judicial notice that a breathalyzer accurately measures the concentration of alcohol in blood when properly calibrated. How should the court rule?

(1)
Rule 201(b)(2) – this is a fact capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questions. 

If the sources were not available, it is likely that the capability of the breathalyzer is (1) generally known within the territorial jurisdiction of the trial court.

The fight here is whether the breathalyzer did give an accurate reading under the circumstances.

e.
Negligence action by Plaintiff against Defendant arising from a head-on collision after Defendant’s car crossed the center line. Plaintiff claims this occurred because Defendant was not paying attention. Defendant claims her car suddenly ran through a deep puddle, causing her to lose control. Defendant asks the court to take judicial notice that a large puddle often forms at the accident site. The judge is personally aware that this is true. Should the court take judicial notice?

(1)
No. This is not a fact generally known. Just b/c the judge or many people happen to know that a puddle forms there, that does not make it a generally known fact. It’s also not really capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questions. There are no official records of what locations have large puddles form. If you can’t get the court to take judicial notice, you gotta bring in witnesses that either saw the puddle, or who are very familiar with the area who can testify that puddles often form there.

f.
Prosecution of Defendant for murder. Defendant claims self-defense. The prosecution calls Witness, Defendant’s fifteen-year-old child, to testify to a conversation Defendant had with Witness shortly after the crime.  Defendant objects, asking the trial court to recognize a parent-child privilege. There is no statutory parent-child privilege, though the jurisdiction allows its courts to develop the law of privileges as those courts think appropriate. The court decides to create a parent-child privilege on the ground it would encourage communication between parents and children. Accordingly, the court sustains Defendant’s objection. The prosecution argues that the court’s rationale involved a question of fact that is not beyond reasonable dispute, making the court’s action inappropriate. Did the court act within its authority?

(1)
Yes. This is a legislative fact, not an adjudicative fact and therefore not governed by Rule 201. Whether a parent-child privilege will encourage communication has nothing to do with the case. Legislative law, by definition, is based on disputable fact. The court must make that determination.

Relevance

The Definition of Relevant Evidence

I.
The Basic Definition

A.
Rule 401.  DEFINITION OF "RELEVANT EVIDENCE"
"Relevant evidence" means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.

B.
Rule 402.  RELEVANT EVIDENCE GENERALLY ADMISSIBLE; IRRELEVANT EVIDENCE INADMISSIBLE
All relevant evidence is admissible, except as otherwise provided by the Constitution of the United States, by Act of Congress, by these rules, or by other rules prescribed by the Supreme Court pursuant to statutory authority. Evidence which is not relevant is not admissible.

C.
Cal. Evid. Code § 210 "Relevant Evidence"

1.
"Relevant evidence" means evidence, including evidence relevant to the credibility of a witness or hearsay declarant, having any tendency in reason to prove or disprove any disputed fact that is of consequence to the determination of the action.

a.
The disputed fact requirement does not exist in the federal rules

b.
If it's not a fact in dispute, it's more likely to be a waste of time. In that case, use Rule 403.

c.
An undisputed fact can also be prejudicial.

d.
In CA, if it's not disputed it's not relevant

D.
THE METHOD: Always use these three questions to determine relevance. If it is not relevant, it is not admissible. There must be an objection as to relevancy to have excluded.

1.
What is the evidence?

2.
What is it offered to prove?

3.
Is it relevant for that purpose?

II.
Relevance Distinguished from Probative Value

A.
Relevance is on or off, yes or no. It is a low bar to pass. Probative value is how much does it help. Before we determine the probative value, we must determine if it is relevant. The more inferences between the evidence and the conclusion, the less probative value the evidence. We use generalizations to get from one inference to another. See p. 85

B.
Credibility of testimony. It does not affect relevant, rather probative value.

1.
Sincerity/credibility/dishonesty/bias – does the witness know the victim or the defendant

2.
Perception – how well could she see, how far away was she, what else was going on

3.
Memory – how long has it been since the event

4.
Narration/miscommunication – do we understand the words of the witness to mean the thing that the witness intended to convey.  

C.
State v. Jaeger

D was convicted of murdering his girlfriend. He claimed she shot herself. He wanted to present evidence that years earlier she had attempted suicide. The court did not admit it and determined that evidence of a suicide attempt as a youth was not probative. The appellate court found that the ruling was incorrect and that the evidence was relevant and it was not for the court to determine how probative the evidence was. However, the error was harmless and the conviction stands.

III.
Materiality

A.
Rule 401 does not use the term materiality, but subsumes it within the definition of relevant evidence by stating that evidence is relevant if it is offered to prove "a fact that is of consequence to the determination of the action." Facts are "of consequence to the determination of the action" if they are either necessary elements under the substantive law or other facts from which a necessary element may be inferred. This is materiality. The pertinent substantive law determines what facts are material of "of consequence."

B.
HYPOS:

1.
In Jaeger, was the evidence offered to prove a fact of consequence?  If so, did it have a tendency to make that fact more or less probable?

a.
Yes, it was offered to prove that she shot herself. It had a tendency to make that fact more probable b/c a person who has attempted suicide before is more likely to attempt suicide again then someone who had never attempted suicide. 

2.
How would you assess the probative value of the evidence in Jaeger?  What factors would you take into consideration?

a.
Was it clear that she actually attempted suicide previously? What were the circumstances/reasons for attempting suicide in the past? Her state of mind may have changed so much as to have no bearing now. People change over time. These and other factors affect the probative value of the evidence. It affects only the probative value not the relevance. 

3.
Prosecution of Defendant for assault and battery on Victim. While sitting in the stands at a football game, Victim was struck in the back by a bullet apparently fired from a handgun. Defendant denies involvement. To prove that Defendant shot Victim, the prosecution calls Witness, who was sitting near Defendant at the time, to testify that she saw Defendant pull something out of his pocket (Witness could not see what it was) and point it in Victim’s direction and that, moments later, there was a loud popping noise and Victim slumped down in her seat. Defendant objects on relevance grounds. How should the court rule?   What inferences connect the testimony to a fact of consequence?  What generalizations justify those inferences?

a.
The evidence is certainly relevant. The inferences might go like this: the item D pulled out was a handgun; D was pointing it at Victim; the loud sound was a gunshot; the gunshot was from D’s gun; the gun fired a bullet; the bullet struck Victim.

4.
As noted in the discussion following Jaeger, the first inference in the chain of inferences necessary to determine if witness testimony is relevant is that the testimony is accurate.  In Question 3, what reasons might we have to question the accuracy of Witness’s testimony?

a.
Credibility/dishonesty/Sincerity/bias – does the witness know the victim or the defendant; Perception – how well could she see, how far away was she, what else was going on; Memory – how long has it been since the event; Narration/mis-communication – do we understand the words of the witness to mean the thing that the witness intended to convey. 

Know these four categories, they cover everything.

5.
Same case as in Question 3.  The prosecution calls Victim to testify that a week before the shooting, Victim turned down a date with Defendant.  Defendant objects on relevance grounds.  How should the court rule?

a.
Overrule. This gives motive and makes it more likely to determine that D shot V. The generalization is that a person who has been refused a date with a person is more likely to act out on that person than someone who has not been refused a date. To make the leap that D shot V b/c of that is huge, though. This is what the defense will argue.

6.
Action against a life insurance company for refusing to pay the proceeds of a policy on the life of Deceased. Plaintiff was the beneficiary of Deceased’s insurance policy. The insurance company claims Deceased committed suicide, an act that voids the policy. To prove Deceased took her own life, the insurance company calls Witness to testify that a few days before she died, Deceased called Witness and apologized for something that occurred many years earlier. Plaintiff objects on relevance grounds. How should the court rule?  What inferences connect the testimony to a fact of consequence?  What generalizations justify those inferences?

a.
It is relevant. A person contemplating suicide is more likely to settle her affairs/make things right than someone not contemplating suicide.

7.
Same facts as in Question 6. After the court admits Witness’s testimony, Plaintiff wishes to testify that she knew Deceased all her life, and that Deceased was an atheist who did not believe in an afterlife. Is this relevant to prove Deceased did not commit suicide?  Is it relevant to prove she did commit suicide?  What inferences connect the testimony to either conclusion?  What generalizations justify those inferences?

a.
Yes, this is certainly relevant. If the insurance co. wants to show that the evidence points to suicide, the other side gets to show that that evidence does not prove what it is attempting to prove. Both items of evidence are admissible.

8.
Dispute between Plaintiff and Defendant over who is the birth mother of a certain baby. It is undisputed that both women gave birth to babies at about the same time, but that one of the babies died. To prove that Plaintiff is the birth mother of the living child, Plaintiff wishes to offer evidence that when an elder suggested that the child be divided in two, Plaintiff offered to give the baby to Defendant instead. Defendant objects on relevance grounds. How should the court rule? 9/8/08

a.
What is the evidence that is being offered? P is testifying that she previously offered to give the baby to D instead, i.e., a statement that P made. This is offered to prove that she is the birth mother of the living child. The generalization is that a person that had given birth is less likely to go along with a deal that would cause the death of the child that someone who did not birth that child.

A similar case happened in 1987 with a surrogate mother who refused to give up the baby. The parents brought a lawsuit. The surrogate fled the state. P recorded a phone call from the surrogate from FL. She told him, “I’d rather see me and her dead before you get her. I gave her life; I can take her life away.” This would seem to contradict the above generalization. If you accept that reasonable people different as to which generalizations apply, what should the court do? Admit it into evidence and let the jury decide.

Lesson: It is possible that evidence can be supported by more than one generalization. Each side will try to argue its generalization casting doubt on the probative value of the other side. It is up to the jury to decide.

9.
Same facts as in Question 8.  To prove that she is the birth mother of the living child, Defendant wishes to offer evidence that when the elder suggested that the child be divided in two, Defendant, in tears, told the elder that she would go along with the solution.  Is the evidence relevant to prove Defendant is the birth mother?

10.
Prosecution of Defendant for assault and battery on Victim.  Defendant claims self-defense. To prove self-defense, Defendant calls Witness to testify that a week before the altercation between Defendant and Victim, Victim threatened to kill Defendant. Defendant was unaware of the threat. The prosecution objects on relevance grounds. How should the court rule?  Does it matter if Defendant claims self-defense because Victim attacked Defendant first or because Defendant was justified in being the first attacker in that he was in fear of his life?  

a.
If you reasonably believe that you are about to suffer from unwanted imminent bodily contact, you are allowed to use reasonable force in self-defense.

What is the evidence? The threat. What is it offered to prove? Reasonable pre-emption. Is it relevant to prove that? No. If he was unaware about the threat, it cannot prove pre-emption. 

What if the evidence was offered to prove that victim was the first aggressor? Then the evidence would be relevant. The generalization is that someone who has made a threat to hurt someone is more likely to act violently than someone who has not threatened to act violent.

11.
Prosecution of Defendant for the murder of Victim. Defendant claims she attacked Victim in self-defense because Zed told her that Victim had made a threat against her. It is conceded, however, that Zed was wrong — that in fact Victim made no such threat. The prosecution therefore objects on relevance grounds to Defendant’s testimony concerning what Zed told Defendant. How should the court rule?

12.
Prosecution of Defendant for bank robbery. To prove Defendant took part in the robbery, the prosecution calls Witness, who testifies that she was standing across the street from the bank and saw Defendant emerge with what appeared to be a bag of money. Later, Defendant wishes to offer evidence that Witness is far sighted and was not wearing his glasses at the time the bank robbery occurred. The prosecution objects on relevance grounds. How should the court rule?

a.
Overruled. Even if witness was across the street w/o glasses, the evidence still has tendency to prove that defendant emerged from bank. The facts effect the weight of the evidence, not the admissibility.

13.
At a trial involving an intersection collision, Plaintiff calls Witness and begins by asking Witness to recite her name and address.  Defendant objects on relevance grounds.  How should the court rule?

a.
Nobody objects to these questions. Background information is okay.

Balancing Probative Value Against Dangers

I.
Rule 403.  EXCLUSION OF RELEVANT EVIDENCE ON GROUNDS OF PREJUDICE, CONFUSION, OR WASTE OF TIME

A.
Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.

1.
CEC 352 is the equivalent

B.
Notes:

1.
We never get to this rule if the evidence is not relevant

2.
Virtually all evidence is relevant

3.
The opponent usually loses an objection b/c in order to be excluded "its probative value is substantially outweighed by the danger . . . " Therefore 90% of Rule 403 (and Cal. Evid. Code § 352) objections will fail.

4.
The more probative value, the more unfair prejudice is necessary to exclude the evidence.

5.
weighted in favor of admission.

C.
Terms

1.
Probative Value - the amount of usefulness a jury would ascribe to the evidence.

2.
Unfair Prejudice: Two types

a.
Inferential Error - it might be evaluated by the jury to have more weight than it really has.

b.
Nullification Prejudice - the jury may ignore the law. For instance, the jury says, "This is a bad guy. I don't care if he's guilty in this case, he ought to be in jail." Another example is where the jury is instructed to ignore evidence for one purpose but not for another purpose. If the evidence is not being used solely for its legal purpose, it is tantamount to the jury ignoring the law.

D.
Feaster v. United States

1.
Facts: The question surrounds the prior grand jury testimony of Oscar Mitchell who was staying at the house of the defendant, who was accused of molesting boys that were also living at defendants house. Mitchell was apparently unavailable to testify at trial. The trial judge decided to exclude the grand jury testimony of Mitchell because of three reasons: absence of sufficient opportunity to cross-examine, unreliability of the grand jury testimony, and the likelihood of jury confusion regarding the grand jury testimony.

2.
Analysis: The unreliable rationale: Reliability is for the jury not for the judge. That is the answer but we need to understand what the mental process of the judge has to be. How can the judge rule on Rule 403 without deciding the probative value of the evidence? He should think: How much value would this evidence have if the jury found it to be true? Someone who was there some of the time and never saw anything bad happen would carry some weight. If the evidence is true, how much value does it have? Then weigh that next to unfair prejudice. The appellate court doesn’t just tell the trial court to do the balancing again, rather it does the balancing right then and determines that the probative value outweighs the unfair prejudice, and potential juror confusion.

E.
HYPOS:

1.
According to the Feaster court, how exactly is a trial judge to avoid making determinations of credibility when weighing probative value and prejudicial impact?  How can the court determine probative value without deciding whether the evidence is credible?

2.
What, exactly, was the trial judge’s error in Feaster?

3.
How should a trial court instruct a jury about its role in determining credibility?

4.
Prosecution of Defendant for murder.  Defendant claims self-defense.  At trial, the prosecution wishes to offer several color photographs of the victim, taken during the autopsy.  The photos show the victim’s body from several angles, and reveal bullet entry and exit points on the torso and head.  Defendant objects to the photos on Rule 403 grounds.  How should the court rule?  Should it matter that the photos are in color?  What if the photos are tight close-ups of the wound and do not show a recognizable location on the body?  What if the prosecution introduced a diagram rather than the photos?  

a.
Overruled. The pictures have reasonably high probative value. Even though the diagram has less prejudice and potentially equal probative value, a party is allowed to prove its case through any admissible evidence available, generally speaking.

5.
Same case.  The perpetrator had placed the victim’s body in a bag and threw the bag in the lake.  The body and bag were discovered six months later.  The prosecutor offers the bag into evidence.  The bag emits a pungent, disturbing odor that can be detected throughout the courtroom.  Defendant objects on Rule 403 grounds.  How should the court rule?

a.
Reasonable chance to win 403 objection 

6.
Negligence action by Plaintiff against Defendant following an intersection collision.  Prior to trial, Defendant admits negligence and indicates that she will only contest the extent of injury suffered by Plaintiff.  At trial, Plaintiff wishes to call a witness to testify that Defendant ran the red light, striking Plaintiff’s vehicle.  Defendant objects on relevance and Rule 403 grounds.  How should the court rule?

Undisputed Facts

I.
Preliminary Notes and Questions

A.
Does defendant's concession of negligence render irrelevant (and thus inadmissible) any evidence that would tend to establish such negligence?

1.
Under Rule 401, the answer is no. Rule 401 does not require a matter to be in dispute to be classified as relevant.

2.
This differs from other definitions. For example, C.E.C. § 210 defines relevant evidence as "evidence . . . having any tendency in reason to prove or disprove and disputed fact that is of consequence to the determination of the action." Based on the California definition, evidence tending to show defendant's negligence would be irrelevant and thus inadmissible.  

3.
Under Federal Rule 401, the evidence is considered relevant, but that does not mean it is admissible.

4.
Evidentiary Richness - the prosecution/plaintiff is allowed to tell the story in any way in which he deems appropriate. However, it is subject to 403.

II.
Old Chief v. United States

A.
Facts: D, Old Chief, was charged with several crimes including assault with a deadly weapon and a felon in possession of a firearm. D had prior conviction for felony that prohibited possession of a firearm under the statute. The prior conviction was for a substantially similar charge that he is now facing. In order to avoid this potential prejudice, D offered to stipulate that he was a felon within the meaning of the statute that prohibited him from having a firearm. In exchange, he did not want to jury to be told of what crime he had been previously convicted. The prosecutor wanted to have any means available to prove the government’s case. 

B.
Analysis: In general, the prosecutor is correct: you cannot stipulate away an element of the crime. The probative value of evidence is something to be determined in context of all the other evidence in the case as well as other, alternative forms of proof. It is not a determination made in a vacuum. Its probative value is directly affected by the other evidence available. The evidence’s story-telling value is also an important factor. The jury can’t do its job without a credible, complete story. The jury may have expectations about what it will hear, and it’s important that the prosecution be able to meet those expectations. What this means is that it is even harder to get a 403 objection sustained.

However, this case is different. There is no story attached to his prior conviction. That conviction does not add anything to the story in this case. The only real value is illegitimate b/c it will impact the jury in a way that is unfair prejudice. The prosecutor gets everything he’s entitled to by admittance that D is a felon within the meaning of the statute that forbids firearms. 

C.
HYPOS:

1.
As the Old Chief opinion points out, relevant evidence as defined in Rule 401 includes evidence offered to prove a fact that is not in dispute.  In this sense, the rule differs from the definition of relevant evidence in other rules including California Evidence Code § 210, which defines as relevant any evidence that has “any tendency in reason to prove or disprove any disputed fact that is of consequence to the determination of the action.”  What is the justification for the Federal Rules definition?

2.
What did the court in Old Chief mean by “evidentiary richness” in comparing alternate ways to prove facts?

3.
Why didn’t that principle apply to the facts of Old Chief?

4.
Prosecution of Defendant for bank robbery.  Defendant admits being the person who approached a teller, pointed a shotgun at him, and threatened to kill him if he did not empty his cash drawer into a bag and hand it over.  Defendant claims, however, that she had been kidnapped by the other robbers, and that they threatened to kill her if she did not help them rob the bank.  At trial, the prosecution wishes to call the bank teller referred to above to describe Defendant’s actions.  Defendant offers to stipulate to all the facts to which the teller will testify.  The prosecution refuses Defendant’s offered stipulation.  Defendant objects.  How should the court rule?

Probabilistic Evidence

I.
What are the odds of flipping a coin and getting 5 tails in a row?

A.
1/32 chance (1 over 2-to-the-fifth)

II.
What does this have to do with evidence at a trial?

A.
Hypo: P hit by bus in small town. There are two bus companies, Green and Blue. 85% of buses are green and 15% are blue. P wants to testify that she was hit by a blue bus. An expert will testify that P correctly identified 80% of the green buses and 80% of the blue buses. What is the probability that P correctly identified the color of the bus that struck her?

1.
That are four possibilities: G as G; G as B; B as B; B as G.

2.
She correctly identified 68/85 green buses and incorrectly 17/85

3.
12/15 correct Blue buses and 3/15 incorrect blue buses

4.
So, 29 times she called a bus blue. She was correct 12 times = 41.4% she correctly identified a blue bus.

5.
So the defendant must be prepared to meet the evidence of the expert testimony, which sounds good to a jury at 80%.

6.
Monty Hall, 3 curtains. Always change curtains after the first one is raised.

B.
Hypo: Isolated island with 10 mil people. One resident is murdered following a struggle. There were no eyewitness. Police find some tissue under the fingernails of the victim and the police assume it was tissue of the murderer. The DNA test says there is a 1 in 2 million probability that the tissue is that of D. What does that evidence mean?

1.
Pros will say this is beyond a reasonable doubt.

2.
Defense will say the 1 in 2 mil out of 10 mil is 5 people. Therefore, there is an 80% chance that you are going to be wrong.

3.
Both are wrong. All the evidence says is that there are 5 people who could have left this tissue. There is nothing else that the evidence says.

III.
Bayes’ Theorem is a valid statistical method of determining how new information affects your prior assessment of probability.

A.
Mother claims D fathered the child. They disagree about the dates and whether they ever broke up and reconciled. The jury is going to make some sort of lay person’s approximation. If you now add statistical information, the Bayes’ Theorem could be used. It tells you how to combine the old assessment, with the new probability based on the statistics. It assumes that you can put a number on both assessments. 

IV.
HYPOS: There are hypos, but we didn't go over them in class.

A Special application of Relevance Doctrine: Preliminary Questions of Fact

I.
Rule 104. PRELIMINARY QUESTIONS

A.
(a) Questions of admissibility generally. Preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court, subject to the provisions of subdivision (b). In making its determination it is not bound by the rules of evidence except those with respect to privileges.

- This is the “default” position.

- The standard for the judge is a preponderance, more likely than not.

- The last sentence means that the judge can look at every/anything to make this determination. The court can take the very statement into evidence to determine if that statement is admissible.

- It’s the default rule because most evidence offered (hearsay) will be relevant.

similar to CEC 405(a)

B.
(b) Relevancy conditioned on fact. When the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition. - This is the exception. 

- The dagger hypo. The dagger found in D’s house is not relevant unless V was killed by a dagger. There is no danger here that by admitting the dagger into evidence the jury will still consider that evidence in light of the fact that V was killed by a gun. See p. 132 q. 1.

This is also called conditional relevancy. see p. 124.

similar to CEC 403(a)(1) 

Can only look at admissible evidence.

1.
notice the different standards: 104(a) is a preponderance for the judge. 104(b) is the introduction of evidence sufficient to support a finding.

2.
Look at CEC 403(a)(4), where the issue concerns who spoke, the standard is like Fed. 104(b). I.e., always treat it like conditional relevance = sufficient to support a finding.

C.
(c) Hearing of jury. Hearings on the admissibility of confessions shall in all cases be conducted out of the hearing of the jury. Hearings on other preliminary matters shall be so conducted when the interests of justice require, or when an accused is a witness and so requests. 104(a) standard.
D.
(d) Testimony by accused. The accused does not, by testifying upon a preliminary matter, become subject to cross-examination as to other issues in the case.

E.
(e) Weight and credibility. This rule does not limit the right of a party to introduce before the jury evidence relevant to weight or credibility.

II.
What are Preliminary Facts?

A.
Facts that must be demonstrated for the evidence to be heard.

B.
See p. 128 for crazy conspiracy example.

III.
Are are preliminary facts treated differently from other facts?

A.
There are certain dangers with leaving preliminary facts to the jury without some sort of filtering by the judge. Our job is to understand what are circumstances are when we need the judge’s filter.

B.
Hypo: If we leave questions of preliminary fact to the jury, and one of the preliminary facts is not true, it will be nearly impossible for the jury to not take that evidence into account b/c it is inadmissible. In other words, the jury will not be able to ignore evidence deemed inadmissible. Why? b/c the statement, etc. was relevant. It’s also possible that the jury may not understand an instruction to ignore certain “facts” introduced at trial.

IV.
Great explanation from the discussion board

A.
(1)  If the questioned evidence is relevant even if the preliminary fact does not exist, FRE 104(a) applies.  The judge must decide whether the preliminary fact exists.  The standard is “preponderance of the evidence” (sometimes referred to as “more likely than not”).

B.
(2)  If the evidence is not relevant unless the preliminary fact exists, Rule 104(b) applies.  The judge’s role is to determine whether there is “evidence sufficient to support a finding” that the preliminary fact exists.  If there is, the judge admits the evidence and the jury simply considers it along with all other evidence in the case. 

V.
HYPOS: 

A.
Breach of oral contract action between Plaintiff and Defendant, who were friends, concerning the alleged sale of a car. Plaintiff wishes to testify that Defendant phoned Plaintiff, offered to buy Plaintiff’s car, and that Plaintiff accepted the offer. Defendant claims she never had this phone conversation with Plaintiff, and objects to Plaintiff’s testimony concerning that conversation. What is the preliminary fact Plaintiff must prove to make the testimony admissible?  Is this a 104(a) or 104(b) preliminary fact?  How should the court rule on Defendant’s objection?

1.
Preliminary facts: Whether the conversation occurred and with it was really the D with whom P spoke. This is a 104(b). The phone conversation is relevant only if the preliminary facts are true. The jury will be able to make this distinction.

B.
Prosecution of Defendant for pick-pocketing.  To prove Defendant committed the crime, the prosecution calls Witness, who was walking with the victim when the act occurred.  If permitted, Witness will testify that just after Defendant reached into the victim’s back pocket and removed his wallet, Witness said to the victim, “Someone just stole your wallet.”  Assume that the statement is hearsay but will be admissible if Witness’s statement described or explained the event while she was perceiving it or immediately after she perceived it.  (See Rule 803(1).)  What is the preliminary fact that must be decided?  Should it be decided according to the standard of Rule 104(a) or Rule 104(b)?

1.
An exception to the hearsay rule is that the statement can be admitted into evidence if it concerns an event and made immediately thereafter. Here, the evidence at issue is a statement by the witness that someone just stole your wallet. Is that statement relevant if it was not made while the wallet was being stolen or immediately thereafter? Sure, it still helps us to know that an event described occurred. It is certainly still relevant. For that reason, the preliminary facts are 104(a). The underlying question is: Is the evidence relevant even if the preliminary facts are not true. If the answer is yes, as in this case, the jury should not hear the facts unless the judge makes the determination that the preliminary facts are true.

C.
Negligence action by Plaintiff against Defendant following an automobile collision on a dark road at night. Plaintiff was driving one car and Defendant was driving the other car. Defendant also had a passenger in the car. Plaintiff wishes to testify that after the collision, Plaintiff walked over to Defendant’s car, knocked on the window, asked what happened, and that a voice answered, “I don’t know what happened. I fell asleep before the accident.” Assume that if Defendant was the speaker, the evidence would not be excluded by the hearsay rule, but that if the passenger was the speaker, the evidence would be inadmissible hearsay. Defendant objects to Plaintiff’s testimony. What is the preliminary fact Plaintiff must prove to make the testimony admissible?  Is this a 104(a) or 104(b) preliminary fact?  How should the court rule on Defendant’s objection?

1.
Preliminary fact: The D was the speaker. Does the passenger’s conduct have anything to do with how the accident happened (don’t add more facts then we have)? No. Therefore, the statement would not be relevant if the passenger gave. Hence, this is a 104(b) scenario.

D.
Same facts as in Question 3. Assume, however, that the voice from inside the car said, “I don’t know what happened. The windshield was all fogged up.” Defendant objects to Plaintiff’s testimony.  What is the preliminary fact Plaintiff must prove to make the testimony admissible?  Is this a 104(a) or 104(b) preliminary fact?  How should the court rule on Defendant’s objection?

1.
Preliminary fact: The D spoke. Here, whether the window was fogged up is relevant. Even if said by the passenger, the jury now knows more about the accident and will be difficult to ignore that evidence. Therefore, this is a 104(a). Remember the method: 1. What is the evidence? 2. What is offered to prove? 3. Is it relevant for that purpose?

In both 104(a) and (b) the judge plays a rule. (b) is a lower standard, but the judge has to make that finding. Don’t think that (b) means it goes right to the jury without judge involvement. It’s just that the standard is low in (b) so it may not seem like the judge is making a decision, but he is.

E.
Prosecution of Defendant for murder. The prosecution wishes to present evidence of a written confession signed by Defendant. Defendant admits signing the confession, but claims she only did so after the police threatened to investigate her entire family for any possible wrongdoing. Assume that Defendant is entitled to a decision as to the voluntariness of her confession. To make this decision the court will need to hear testimony from the Defendant and the police.  Where should the jury be during this testimony? 

1.
Not listening. 104(c) Hearing of jury. Hearings on the admissibility of confessions shall in all cases be conducted out of the hearing of the jury. Hearings on other preliminary matters shall be so conducted when the interests of justice require, or when an accused is a witness and so requests.

This is a 104(a) standard. The court decides by a preponderance of the evidence whether it was an admissible confession. Even without (c), the confession is relevant even if it wasn’t voluntary. The jury would be hard-pressed to ignore evidence of a confession even if it was not voluntary.

The Hearsay Rule

Introduction: The Idea Behind the Hearsay Rule

I.
Four Possible Sources of Inaccuracy or Inaccurate Understanding

A.
Perception - the accuracy of the source's perception of the event

B.
Memory - the accuracy of the source's recollection of the event

C.
Sincerity - the source's honesty about the event

D.
Narration - the adequacy of the source's communication of her thoughts

II.
Twice Removed

A.
The hearsay rule is concerned with the problem of twice-removed evidence. The problem is that the reliability of hearsay cannot be tested at the most appropriate time: just as the statement is made. Any later examination of the statement's accuracy usually will be less effective to uncover sources of inaccuracy. This is because the trier of fact does not have an opportunity to observe the declarant while she is making the statement.

III.
Confrontation

A.
In U.S. trials, we have always held dear the philosophy behind the Sixth Amendment's Confrontation Clause: that the fairest way to prove one's cases is through the use of live witnesses, testifying under oath, in court, subject to cross-examination, and in the presence of the opponent. "Trial by affidavit," or simply calling witnesses to relate what others have said, does not meet our ideal of simple fairness and due process because it deprives the party of the opportunity for meaningful participation in the trial. This is particularly important in criminal cases. The hearsay rule seeks to enforce the principle of confrontation by establishing a preference for live testimony of percipient witnesses.

IV.
HYPOS:

A.
Why do we have a hearsay rule?  How does it affect the fact-finding process?

1.
The jury can’t judge hearsay very well b/c it consists of a statement that we are not watching being made. So we can’t judge 4 things: memory, sincerity, perception, and narration. We usually judge those things by listening to testimony and cross-examination. We can’t cross-examine the declarant. And even if the witness happens to be the declarant, we did not see her say the statement in context. We need contemporaneous observation and cross-examination. Without that, we do not have a reliable basis to make a determination. There are about 30 exceptions to the hearsay rule. Another reason for the hearsay rule is the 6th Amendment: “In all criminal prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses against him . . . .”

B.
If the witness and the declarant are the same person (i.e., if the witness is testifying about her own out-of-court statement), why should the statement ever be classified as hearsay?

1.
The difficulty is that the out-of-court statement is still twice removed from the event. Certainly, because the witness is the one who made the out-of-court statement, it is possible to conduct some cross-examination about he veracity of the statement, but the passage of time between the making of the statement and its repetition in court still presents a problem. Our memories of events are affected by subsequent events, and this is especially true when people have vested interest in a particular version of the event, as is the case at trial. Or perhaps it would have been possible to judge the sincerity of the statement if we had been present when it was first made, but by the time he repeats it in court, he has prepared himself more effectively to hide any dishonesty. Even if the witness and the person who made the out-of-court statement are the same person, the "twice-removed" issue makes it more difficule to assess the veracity of the statement.

C.
Suppose a statement is hearsay and is not admissible pursuant to an exception.  If the judge believes that the probative value of the statement is not outweighed by the danger of unfair prejudice, does the judge have the authority to admit the evidence?

1.
NO. The hearsay rule is a categorical rule of exclusion (with a lot of exceptions). There is no rule that allows “good” hearsay. There is a residual exception that we will study.

The Rule

I.
Rules

A.
Rule 801. DEFINITIONS

1.
The following definitions apply under this article:

a.
Statement. A “statement” is (1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by the person as an assertion.

(1)
- An assertion is an effort to state a fact, to make a factual claim.

- It does not have to be intended to be heard by another person. Writing a note to yourself can be an assertion.

b.
Declarant. A “declarant” is a person who makes a statement.

(1)
- A declarant is not the same thing as a witness. However, the witness may be a declarant. 

(2)
- An animal cannot be a declarant. When the utterance of an animal is offered into evidence, the courts treat the problem as one of relevance and probative value, and hold that sufficient checks on accuracy can be made by cross-examining the witness who testifies about the animal's utterance. The same applies to the conduct of mechanical devices.

c.
Hearsay. “Hearsay” is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.

(1)
- If it’s not offered to prove the matter asserted, it is not hearsay.

- What is the evidence? A statement made by declarant

-What is it offered to prove? That the car ran the red light

- Is it relevant? If running the red light affected the accident.

- Is it hearsay? Probably

d.
Statements which are not hearsay. A statement is not hearsay if--

(1)
Prior statement by witness. The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is (A) inconsistent with the declarant's testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or (B) consistent with the declarant's testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or (C) one of identification of a person made after perceiving the person; or

(2)
Admission by party-opponent. The statement is offered against a party and is (A) the party's own statement, in either an individual or a representative capacity or (B) a statement of which the party has manifested an adoption or belief in its truth, or (C) a statement by a person authorized by the party to make a statement concerning the subject, or (D) a statement by the party's agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or (E) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy. The contents of the statement shall be considered but are not alone sufficient to establish the declarant's authority under subdivision (C), the agency or employment relationship and scope thereof under subdivision (D), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (E).

B.
Rule 802. HEARSAY RULE

1.
Hearsay is not admissible except as provided by these rules or by other rules prescribed by the Supreme Court pursuant to statutory authority or by Act of Congress.

C.
Four components of hearsay:

1.
It must be a "statement,"

2.
of the "declarant,"

3.
made "other than while testifying at the trial or hearing,"

4.
offered in evidence "to prove the truth of the matter asserted."

5.
See the comments in red above for explanations

D.
HYPOS:

1.
To prove that Defendant committed the crime, a police officer testifies that at a line-up, an eyewitness to the crime pointed to Defendant when asked whether the person who committed the crime was among those in the group.  Is the eyewitness’s conduct a statement?

a.
Yes. This is non-verbal conduct that was an assertion.

2.
To prove that Defendant committed the crime, evidence is offered that a bloodhound trained to track a scent followed a trail from the crime scene and “pointed” to Defendant. Is this a statement?

a.
No. A dog cannot be a declarant. You cannot cross-examine a dog.

3.
To prove that the “surf was up” at a particular beach, evidence is offered that hordes of surfers headed for that beach. Is this a statement?

a.
No. It is not intended as an assertion. They were going to the beach to surf, not to prove that the surf was up. This is not hearsay b/c it is not a statement

4.
To prove that an officer had just entered the barracks, evidence is offered that the lead enlisted person in the barracks loudly snapped to “attention” and yelled, “Atten-Hut!”  Is this a statement?

a.
Yes. It is oral assertion that someone of a higher ranking has come into the barracks.

5.
To prove that the defendant committed the crime, a testifying witness points to the Defendant when asked if the person who committed the crime is in the courtroom.  Is this a statement for purposes of the hearsay rule?  If so, is it covered by the rule?

a.
Yes, this is a statement b/c it is an assertion. It is not covered by the hearsay rule b/c it is not an out of court statement. It is a statement made while testifying.

6.
During Denise’s murder trial, a spectator in the gallery stands up and yells, “Denise is a murderer.”  Is this statement covered by the hearsay rule?

a.
It is a statement but it was made for a purpose other than testifying even though it was in court. Therefore it is hearsay.

7.
At a trial, a party wishes to offer in evidence a statement made by a person in a deposition.  Is this statement covered by the hearsay rule?

a.
The statement was not made while testifying at the trial or hearing currently underway and is therefore hearsay. The jury has to guess about the sincerity of the witness without being able to observe and evaluate the sincerity and narration. If the deponent is not unavailable, the deponent must be called to the stand and testify about the facts. If the deponent is not available, there are exceptions.

If the deposition is offered to show an inconsistency with the witness’ testimony, it is not hearsay b/c it is not offered to prove something. It’s offered only to attack the credibility of the witness and would be admissible.

8.
Same case.  A witness testifying at trial is asked, “Tell us what you said in your deposition.”  Is this statement covered by the hearsay rule?

a.
Yes. Even thouh the witness is the declarant, don’t ask about what she said about the fact then, ask about the facts! There are ways of recollecting the memory of the witness. 

II.
Statement "Offered in Evidence to Prove the Truth of the Matter Asserted"

A.
To determine whether a statement qualifies under this part of the rule, you must make two determinations:

1.
First, determine the purpose for which the proponent has offered the statement.

2.
Second, determine the first inference in the chain of reasoning that leads from the statement to the conclusion

a.
This is the first inference rule: A statement is "offered in evidence to prove the truth of the matter asserted" only if the first inference from the statement must be true in order for the statement to prove the factual conclusion the party wishes to prove.

B.
HYPOS:

1.
Why is a statement classified as hearsay only if it is “offered in evidence to prove the truth of the matter asserted”? 

In each of the following hypotheticals, indicate whether the statement or conduct is “offered to prove the truth of the matter asserted.” Say Yes or No.

2.
Prosecution of Defendant for the murder of Victim.  To prove that Zed, another person, committed the crime, Defendant offers evidence that Zed confessed to the crime.

a.
Yes, offered to prove the truth of the matter asserted. D wants to prove that someone else committed the crime. To prove that, D offered evidence that Zed admitted to the crime. The statement is Zed’s confession. The first inference is that Zed killed Victim. Next, D did not kill V.  There are too many inferences and we also prefer the in court testimony.

3.
Same case.  To prove that Zed committed the crime, Defendant offers evidence that Zed said, “I hated Victim.”

a.
Zed “I hate V.” (I = inference) I #1: Zed hated V. I #2: Zed killed V. It has no value unless it’s true. That means it is offered as evidence to prove the matter asserted and is hearsay. When the first inference from the statement is the truth of the statement itself, it is hearsay. The matter asserted is what was the declarant trying to say.

The first inference is how the proponent of the evidence wants to use it.

4.
9/15/08

Personal injury action arising from an automobile accident.  To prove that Plaintiff was injured, evidence is offered that just after the event, Plaintiff was sitting on the street curb sobbing.

a.
This is not an assertion. He was not trying to say he was hurt. He was just acting hurt, b/c presumably he was hurt. His actions were a reaction not a statement. This is evidence to prove an event. However, if the sobbing were meant to communicate, it would be hearsay.

Exam might say: what is D’s best argument? The answer is: That the sobbing was a statement and therefore inadmissible hearsay.

5.
Same case.  To prove Plaintiff was injured, evidence is offered that when someone asked him at the scene whether he was hurt, Plaintiff grabbed his own leg and began rubbing it.

a.
This is a communicative statement and it is being offered to prove that he is hurt and therefore hearsay. The evidence of rubbing his leg is being use as a statement. It seemed to be a non-verbal response asserting harm.

6.
Prosecution of Defendant for assault and battery on Victim.  Defendant claims self-defense.  To prove that Victim attacked Defendant first, evidence is offered that the day before the altercation, Victim said, “I want to kill Defendant.”

a.
This is clearly a statement. The first inference would be the validity of the statement. It is being offered to assert the truth of the matter that V attacked first and D used self-defense. It is, therefore, hearsay. 

Does the assertion have to be truth to be relevant? Then it is hearsay.

7.
Same case. Suppose that Defendant admits being the one who hit first, and claims he did so because he feared that Victim was going to kill him. Victim’s statement (“I want to kill Defendant”) is offered to prove that fact.

a.
Not offered to prove the truth of the matter asserted. I #1: D heard the statement. I #2: D believed V wanted to kill him. I #3: D acted reasonably.

The truth of the matter asserted takes us only to the first inference. Relevance analysis requires us to take it all the way down the chain of inference. Hearsay analysis requires us only to take the first step, the first inference. It’s a little backwards b/c you have to go all the way to get to relevance and then backtrack to determine hearsay.

Here, we don’t care if the statement by V is true or not. In this hypo we want to get into D’s head and whether his actions were reasonable.

8.
Personal injury action.  Witness testifies that the light was green for Plaintiff.  To prove that Plaintiff’s light was red, Defendant offers evidence that at the scene of the accident, Witness said Plaintiff’s light was red.

a.
Missed this at 2:12

9.
Same facts. Defendant offers Witness’s prior statement (“Plaintiff’s light was red”) to impeach Witness by demonstrating that she is inconsistent and therefore unreliable.

a.
It doesn’t matter that the prior statement was true or false. The statement is being offered to show that the witness is inconsistent.

This is a Rule 105 Limited Admissibility example: “When evidence which is admissible as to one party or for one purpose but not admissible as to another party or for another pourpose is admitted, the court, upon request, shall restrict the evidence to its proper scope and instruct the jury accordingly.” The court has discretion even where there is no request.

10.
To prove that a witness is insane, and thus not credible, evidence is offered that she said, “I am Elvis.”

a.
The first inference is that the declarant believes she is Elvis. This is called circumstantial evidence of the declarant’s state of mind. If a person claims to be someone she is not, she is more likely to be crazy than someone who didn’t make such a statement. Therefore, this is not hearsay b/c the first inference is not the truth of the statement itself.                          

11.
Same case.  Suppose the witness said, “I believe I am Elvis.”

a.
The first inference is the truth of the statement itself. It is a direct assertion of her state of mind not circumstantial evidence as in the previous hypo. Does the law of evidence make different ultimate conclusions based on minor difference of how people say things? Generally no. Why is it different here?  This is a direct assertion of her belief and must be classified as hearsay. However, there is a state of mind exception that allows this to be admissible. So in the end the law treats them the same even thought the previous one is not hearsay and this one is hearsay.

12.
Prosecution of Defendant for the murder of Victim.  To prove that Defendant was acting in the heat of passion and did not premeditate, Defendant offers evidence that just before he killed Victim, Defendant’s best friend Joy said to Defendant, “Victim attacked me.”

a.
The evidence: “Victim attacked me” Declarant: Joy Relevance: to show whether it was premeditated. The statement does not have to be true to validate the heat of passion defense. To make his defense, he must show only that he acted in the heat of passion. The first inference therefore is that the defendant believed the statement, not that the statement is actually true. Thus, this is not hearsay.

13.
Same basic situation as in Question 12, except assume that Victim survived, and is now being prosecuted for rape of Joy.  The prosecution offers Joy’s statement to Defendant, “Victim attacked me.”

a.
This is hearsay b/c the statement is being used to prove that V raped Joy. 

14.
Prosecution of Defendant for bank robbery.  To prove that Defendant robbed the bank, evidence is offered that during a fight with his girlfriend, the girlfriend said to Defendant, “I may have B.O. but at least I’ve never robbed a bank.”

a.
The statement is relevant b/c it is a statement that the person she was speaking to had robbed a bank. It looks like an accusation.  ???

15.
Prosecution of Defendant for the murder of Victim. A prosecution witness offers to testify that he heard the sound of a gunshot from the next room, opened the door, saw Victim on the floor and Victim’s brother choking Defendant while screaming, “Killer!”

a.
It is offered to prove that D is a killer. The statement is V’s brother yelling Killer at D. This is hearsay. It is offered to prove the matter.

Utterances and Conduct that are not Hearsay

I.
Situations in Which the Utterance or Conduct Constitutes “Words of Independent Legal Significance” or “Verbal Acts”

A.
Hearsay evidence consists of words or conduct about something; it is merely evidence of the fact asserted. But when the speaking of words constitutes an act to which the substantive law attaches legal significance, such as the formation of an oral contract, the words spoken are not mere evidence of the act, they are the act itself. In a slander action, defendant's utterance of the allegedly slanderous words is not evidence about the slander, it is the slander. The same would be true in a libel action in which defendant printed the words in its newspaper. If the issue in a case is whether the police officer gave a person her Miranda warning, evidence that the police officer stated, "You have the right to remain silent" is not evidence that the warning was given, it constituted the warning itself. In a dispute between a tenant farmer and a landlord over payment of rent, where the tenant's rent consists of a portion of her crops, evidence that on the day the rent was due, the tenant pointed to a field and told the landlord, "the corn in that field belongs to you" is not evidence of payment; it is that act of payment. It is not hearsay.

B.
HYPOS:

1.
Breach of contract action.  Defendant claims there was no contract.  To prove a contract existed, Plaintiff offers evidence that after receiving Defendant’s offer Plaintiff said, “I accept your offer.”  Is this hearsay?

a.
No. The words are accepting the offer. It is not a situation where the words spoken are evidence of something. They are the something. The words are the acceptance of an offer and part of the act of making a contract. This is called words of independent legal significance.

2.
Same case.  Plaintiff offers, instead, his statement to Defendant, “I accepted your offer last week.  Where are my widgets?”  Is this hearsay?

a.
Yes. The words are not part of the contract. It is a statement about saving previously accepted the offer. It is offered to prove the truth of the matter asserted that there was a contract and it is hearsay.

3.
Libel action by Plaintiff against the River City Times for publishing an article falsely stating that Plaintiff was a child molester.  To prove the libel, Plaintiff offers in evidence a copy of the newspaper article.  Is this hearsay?

a.
The article is the commission of libel and therefore not hearsay. It is the act that the case is about.

4.
Same case.  To prove the libel, Plaintiff wishes to testify that the day after the newspaper article appeared, Zed told Plaintiff, “An article in the River City Times states that you are a child molester.”  Is this hearsay?

a.
Yes. The evidence is about the libel, not the libel itself.  The paper is the declarant. It is a statement not said at trial or hearing. It is relevant. The first inference is that the paper actually does say that D is a child molester and therefore hearsay.

5.
To prove that a corporate board of directors approved a certain resolution, evidence is offered that when the chairperson asked all in favor to say “aye,” a majority of directors did so.  Is this hearsay?

a.
No. This is the act of approving the resolution. It is not a statement about the approval. It is the act itself.

6.
Action by Joe to quiet title to real property.  Joe claims he acquired title through adverse possession.  He offers evidence that, for years, he posted signs on the property reading, “Private property of Joe.  Stay off!”  Is this hearsay?

a.
No. This is proof of the open element of adverse possession. It is the act that is required by the law of adverse possession in order to quiet title. It is not hearsay. 

7.
Dispute over ownership of a bracelet.  To prove she owned the bracelet, Plaintiff testifies that her grandmother, the prior owner, gave her the bracelet while stating, “Here is your birthday present.”  Is this hearsay?

a.
No. Where there is a claim of a gift, the transfer sometimes is sufficient, but usually you need something more to show that it was a donative transfer instead of a sale. The act of speaking those words together with the transfer make it a gift. It wasn’t a gift until the words were spoken. Therefore, it is not hearsay.

A farmer pointing and saying those crops are your rent is also not hearsay.

II.
Situations in Which the Value of the Evidence Derives from the Fact that Words Were Spoken, Not from the Truth of the Matter Asserted

A.
For example, if it is necessary to know whether a person was alive at a given moment, evidence that at that time, the person said, "I'm still alive" would be non-hearsay. It is not he content of the words, but the fact that the speaker said anything at that moment, that matters. The person could have said, "I'm dead." The credibility of the speaker is not at all important. The only person whose credibility is important is the witness who relates the speaker's words, and that person is on the stand and subject to cross-exmaination concerning her perception, memory, sincerity, and any ambiguity in her testimony.

B.
HYPOS:

1.
To prove that Deceased was alive at a certain moment, evidence is offered that at that moment, Deceased told a police officer, “I haven’t kicked the bucket yet.”  Is this hearsay?

a.
Not hearsay b/c you have to be alive to say it. We don’t care what she said. She could have said, “I’m dead.” We have a witness testifying about something she observed, not about the statement.

2.
Same case.  To prove Deceased was alive at that moment, Deceased’s widow testifies that the police officer told her, at the scene, “Deceased just said he’s still alive.”  Is this hearsay?

a.
Yes. There is the deceased statement (which is not hearsay) but it’s buried within the officer’s assertion that deceased said it. Therefore it is hearsay. To avoid the hearsay, call the cop to testify.

3.
To prove that Zed spoke Spanish, evidence is offered that the witness overheard Zed say to a Spanish-speaking person at a restaurant, “Hablo español.”  Is this hearsay?

a.
No. The witness is testifying to hearing the person speaking Spanish. It doesn’t matter what words, what the statement made it that language was.

III.
Situations in Which the Words Are Being Offered to Show Their Effect on the Listener Rather than to Prove the Truth of the Matter Asserted

A.
Whenever the reaction of a person who heard a statement is relevant to an issue in the case, the statement is not hearsay if offered on that basis. The difficulty, of course, arises from the fact that usually that statement will also be relevant, though hearsay, to prove the truth of the matter asserted.  This creates a problem of limited admissibility, which was introduced in Chapter 1. If evidence is relevant for more than one purpose, but admissible only for one of those purposes, Rule 105 provides the usual remedy to protect the opponent: The court should issue a limiting instruction to the jury.  In fact, though Rule 105 makes limiting instruction mandatory if requested, the court may issue such instruction even without a request, if it chooses to do so. And although a limiting instruction is the usual remedy, the court may exercise its authority under Rule 403 and exclude the evidence if it finds that a limiting instruction will not sufficiently reduce the danger of unfair prejudice associated with the jury's misuse of the statement. see pp.153-55.

B.
HYPOS: 9/17/08

1.
Negligence action by Plaintiff against Defendant, the owner of a supermarket, after Plaintiff allegedly slipped on a ketchup spill.  Defendant denies there was any ketchup spill.  To prove the spill was present, Plaintiff calls Witness, another customer who was in the store at the time, to testify that 15 minutes before Plaintiff fell, Witness told Defendant’s manager that there was ketchup on the floor.  Is this hearsay?

a.
Yes. It is a statement that there is ketchup on the floor offered to prove that ketchup was on the floor.

2.
Same case.  Suppose Witness’s statement is only offered to prove that Defendant was aware of the ketchup spill before the accident occurred.  Is this hearsay?

a.
No. It was not offered to prove that ketchup was on the floor, it was offered to prove Defendant’s knowledge. The judge could put a limiting condition (Rule 105) on this statement, i.e., that it does not prove the existence of ketchup on the floor (and cannot be used to prove that). The statement can only be used to prove D’s awareness.

3.
Same case.  If the evidence is only admissible to prove notice, how may Defendant prevent the jury from using it for the wrong purpose?

a.
See above

4.
Same case.  Suppose Defendant asks the court to exclude the evidence because the risk of jury misuse is too great.  How should the court rule?

a.
This is a 403 objection that the limiting instruction would not be sufficient to prevent the jury from using it for an improper purpose. Since the probative value here is so great and courts believe in the efficacy of its limiting instruction, the court will likely overrule the objection.

5.
Same case.  Plaintiff wishes to testify that while she was waiting for medical care, Witness told her, “I warned them about the ketchup!”  Is this hearsay if offered to prove that Defendant was aware of the ketchup spill?

a.
Yes. The statement is “I warned them about the ketchup” and it is offered to prove D’s awareness of the ketchup. The first inference is the validity of the statement. What’s the difference between this and #2?

(1)
There, the statement was “There is ketchup on the floor” but it was being used to prove awareness. Here, the statement is “I warned them” and it is being offered to prove awareness. The solution here would be to call Witness to the stand to testify instead of Plaintiff testifying to the statement.

IV.
Situations in Which the Words or Conduct Constitute Circumstantial Evidence of the Declarant’s State of Mind p. 156

A.
Murder prosecution. The murder scene was very distinctive. D wants to show that someone else described that scene in the same level of detail. For what purpose might that evidence be relevant?

1.
to show that declarant had knowledge and thus is somewhat more likely to have been there and saw it and is more likely that the person might be guilty of the crime.

2.
The relevant but not permissible (hearsay) is to prove what the room looked like.

B.
Let’s flesh this out. W testifies that someone told her Red car hit Blue car. Objection, hearsay. Your honor, we are not offering this to prove that the Red car hit the Blue car, rather just to show W’s knowledge. 

1.
W’s knowledge is not relevant. 

C.
So what’s the difference with the apartment situation? There, we say the testimony regarding knowledge to the room’s description is relevant. What’s the difference?

1.
The apartment thing is so unique. You can’t just make up the level of detail in describing the room. Anyone can make up which car hit the other car.

2.
Some statements are relevant evidence of the declarant’s knowledge or other relevant state of mind and as such are admissible as circumstantial evidence and are not hearsay.

D.
Shepard v. U.S.

1.
Facts: Victim declared after taking some medicine, “Dr. Shepard has poisoned me.” At trial, the prosecutor attempted to get the evidence admitted as a dying declaration. It was used to show that Shepard poisoned her. It was not admitted as dying declaration so the prosecutor again tried to use the evidence to show that Victim had a will to live, that she did not kill herself.

2.
Analysis: In the state of mind exception, it cannot be used to prove past events. “the accusatory declaration must have been rejected as evidence of a state of mind, though the purpose thus to limit it had been brought to light upon the trial. . . . Discrimination so subtle is a feat beyond the compass of ordinary minds. The reverberating clang of those accusatory words would drown all weaker sounds. . . . When the risk of confusion is so great as to upset the balance of advantage, the evidence goes out.”

This is a 403 argument. The evidence has slight probative when compared with the risk of jury confusion. This was not hearsay. It is was inadmissible for other reasons, unfair prejudice.

E.
HYPOS:

1.
In Shepard why was Mrs. Shepard’s statement hearsay if offered to prove Dr. Shepard’s guilt?

2.
What non-hearsay argument did the government make to justify admission of Mrs. Shepard’s statement?  Why did the Supreme Court reject the argument?  Was the Court correct?

3.
Action by Plaintiff against Defendant for interference with contract.  Plaintiff alleges that Defendant enticed Zed, one of Plaintiff’s customers, to switch its business from Plaintiff to Defendant by falsely suggesting that Plaintiff was going to declare bankruptcy soon.  To prove that Defendant did this, Plaintiff wishes to testify that Zed told Plaintiff’s sales representative, “I’m switching because your future is uncertain.”  Is Zed’s statement hearsay?

a.
No. It reflects his belief that he had at the time. It is not offered to prove that P was going to go broke, it was offered to prove that Zed believed that and that may suggest that D suggested it.  This doesn’t hurt the D or the P for the jury to hear this. It’s got probative value for its non-hearsay use and no value for its hearsay use.

4.
Same case.  Suppose Zed’s statement had been, “I’m afraid you will be going bankrupt soon and won’t be able to fill our orders.”  Is Zed’s statement hearsay?

a.
This is hearsay. The evidence should be admitted b/c it has great probative value and limited prejudicial affect.

5.
Will contest.  Testator’s will left everything to Defendant, and Plaintiff claims this was because Defendant exerted undue influence on Testator.  To prove Testator had fallen under Defendant’s spell, Plaintiff wishes to testify that Testator told him, “Defendant really knows how to take care of an old man.”  Is this statement hearsay?

a.
Not hearsay. The statement is being used to prove Testator’s state of mind. The chance of unfair prejudice is minimal.

6.
Same case.  To prove that Defendant did not exert undue influence, Defendant calls Witness to testify that Testator told Witness, “I’ve never talked to Defendant about this, but I’ve changed my will and am leaving everything to him.”  Is any part of this statement hearsay?

a.
It’s relevant to show that there was no undue influence. It is hearsay b/c it only has value if the statement is true.

7.
Same case.  Plaintiff claims one of the ways Defendant influenced Testator was to tell Testator lies about Plaintiff.  To prove this, Plaintiff wishes to testify that around the time he changed his will, Testator said to Plaintiff, “you’ve robbed me blind for years!”  Is this statement hearsay?

a.
No. The statement does not have to be true to show the Testator’s state of mind. It’s offered to prove that T doesn’t like P which may show that T has been told untrue things.

8.
Suit by Plaintiff, the personal representative of Deceased, against Defendant Insurance Co. for failure to pay on a policy of insurance on Deceased’s life.  Deceased died in an automobile crash.  It is undisputed that Deceased suffered from an often fatal illness.  Defendant claims the insurance policy was void because Deceased committed suicide.  Plaintiff claims the automobile crash was an accident.  To prove the crash was an accident, Plaintiff calls Witness, a good friend of Deceased, to testify that a few days before the crash, Deceased told Witness, who was suffering from a bout of deep depression, “Don’t give up!  There’s always hope.”  Is this statement hearsay?

a.
This is relevant evidence circumstantially showing her feeling, the desire to live. It is not being offered to prove that there is always hope (the statement). Therefore it is not hearsay.

V.
Situations in Which Words or Conduct Are Not Assertive or Are Assertive of Something Other than What They Are Offered to Prove

A.
Some situations contain non-assertive conduct. They are relevant evidence of the fact they are offered to prove, but the actors do not intend to assert that fact. As such, this conduct constitutes a subset of the kind of behavior we studied in the last section: circumstantial evidence of state of mind.

B.
Example: Estate of Owner of boat is being sued for negligence b/c Owner did not take care of boat and boat sank killing everyone. The Estate offers evidence showing that Owner checked some things about the boat before they set sail. Why is that evidence relevant?

1.
It is circumstantial evidence of his state of mind.

2.
This is not considered a statement. Getting on the boat is not intended as an assertion

3.
This is called non-assertive conduct.

C.
Wright v. Tatham  

1.
Facts: Action against administrators of estate and it b/c an issue whether the decedent was sane at the time of making his will. In order to prove that he was competent then, evidence was offered that a no. of people who knew him wrote him letters asking him to take care of their financial and personal matters. Obviously, the writers of the letters thought him competent to handle their matters. So, the letters were relevant. The court decided to treat the letters as hearsay.

2.
Analysis: The court said that you can’t go right from the utterance to the fact. We don’t know the context behind writing the letters. Maybe it was meant to deceive. Maybe the writers of the letters were not accurate in their perception. Maybe their memory was defective and that hadn’t known the decedent in a while. So the court ruled that the letters were hearsay b/c all of the reasons for being uncertain about the reliability of the statement were present. This is a declarant-centered model of hearsay.  Where the relevance and probative value of a statement are dependent on the creditability of the speaker or the actor, the statement or action is more likely to be classified as hearsay.

The hypo of the captain examining the plane before taking off would be classified as hearsay under this model if offered to prove the safety of the plane. Today, however, this hypo is not classified as hearsay b/c the modern version of hearsay is statement/assertion based. The actions of the captain are not considered assertions. Be careful, though, some acts can be considered assertions (the Trading Places and the nuclear testing in Alaska hypos in book). 

Back to the captain hypo. The framers of the Federal Rules felt that people’s non-assertive actions were more likely to be sincere. The belief is that when people want to deceive they will do it directly. The second reason is that very often non-assertive conduct would be foolish if it wasn’t based on a sincere belief. If the captain boarded the plane and took off he if believed that plane was not safe would be foolish. The conduct seems to be good evidence that the person is being sincere.

Courts still do listen to arguments of why evidence should be excluded even if it doesn’t fit exactly into the rule. Arguments about the reliability of evidence can be framed under the rules as a Rule 403 argument. Therefore, we should be familiar with the decalrant model as well.

If courts depart from the assertion-based definition of hearsay, it is usually b/c they believe that the value of the utterance or conduct is highly dependent on the declarant's credibility. For this reason, it is important to be familiar with the declarant-based model, and to be prepared to argue that certain statements offered against our client should be classified as hearsay even if not technically offered "to prove the truth of the matter asserted."

D.
HYPOS: 

1.
Negligence action by Plaintiff against Defendant, the owner/pilot of a small airplane that crashed, injuring Plaintiff.  Plaintiff claims Defendant took off even though the plane was unsafe.  To prove that the plane was safe, Defendant offers testimony that before she got on board and took off, she walked around the plane looking at its wings and engine.  Is this hearsay?  If not, why not?  Do you understand why “non-assertive conduct” can be a subset of “circumstantial evidence of the declarant’s state of mind”?

2.
To prove a hurricane was expected to hit the town, evidence is offered that the citizens boarded up their homes and businesses.  Is this hearsay?

a.
No. It was not offered to prove the fact asserted. It is offered to show the state of mind of the citizens; it is cirscumstantial evidence. In addtion, there is no statement. The boarding up of the homes was not done to assert anything.

3.
To prove a hurricane was coming, evidence is offered that the police activated the town’s warning siren.  Is this hearsay?

a.
Yes. The warning siren was made as a statement to make known to the town (to assert) that a hurricane was coming. This statement is offered to prove the assertion and is thus hearsay. Everything that is hearsay under the assertion model is also hearsay under the declarant model.

4.
To prove a person had a contagious disease, evidence is offered that her doctor placed her in an isolation room.  Is this hearsay?

a.
No. The doctor moved her to treat her and protect others, not to assert her contagiousness. However, there may be situations where the moving may in fact be an assertion. For instance, if the door of the room that she was placed in had a large red sign designated as the “contagious room.”

5.
Prosecution of Defendant for robbing the River City Bank.  To prove Zed, rather than Defendant, robbed the bank, Defendant offers evidence that shortly after the robbery, Zed was seen carrying bags of money.  Is this hearsay?

a.
No. Carrying bags of money is not an assertive statement. The value of the evidence does not depend on it being assertive of anything. Someone observed an act that is separate from what was going on in the head of Zed. This wouldn’t be hearsay under any definition.

6.
Same case.  To prove Defendant committed the crime, the prosecution offers evidence that when the police tried to question Defendant shortly after the robbery, Defendant ran away.  Is this hearsay?

a.
No. The running away was not to assert his guilt and was not a statement. He ran away to get away. Even though his flight implies his guilt, unless he intended to assert his guilt by running it is not hearsay. If an action was not done to assert guilt, it is not hearsay.

Hearsay Within Hearsay

Fed. R. Evid. 805. HEARSAY WITHIN HEARSAY

Hearsay included within hearsay is not excluded under the hearsay rule if each part of the combined statements conforms with an exception to the hearsay rule provided in these rules.

Discussion

Sometimes, a witness's proposed testimony will actually contain multiple layers of out-of-court statements. Rule 805 provides, by negative inference, that when this occurs, the testimony will not be admissible unless an exception exists for each layer of hearsay. For present purposes, it is important only for you to teach yourself to recognize when testimony presents a hearsay-within-hearsay problem. See pp.170-172 for an example.

Hearsay Versus Personal Knowledge Objections

I.
Discussion

A.
Rule 602 (Personal Knowledge) and 802 (Hearsay) are similar. Don't get them confused. The proper objection is determined by the form of the testimony. If the witness quotes or paraphrases an out-of-court statement, the objection is hearsay. If the witness does not quote or paraphrase, but simply relies on another person's perception as described in an out-of-court statement, the proper objection is personal knowledge. Another way to choose the correct objection is to ask whether the fact that the witness testifies to is literally the fact the witness perceived. (Does FT = FP?) If the answer is yes, then the witness has personal knowledge and the objection must be hearsay. If the answer is no, the objection is lack of personal knowledge. See pp.173-4 for an example.

B.
HYPOS: 

1.
Civil action for injuries suffered in an automobile accident.  Defendant alleges contributory negligence in that Plaintiff knowingly was driving on defective brakes, which prevented him from stopping in time to avoid the collision.  To prove Plaintiff had defective brakes, Defendant calls a witness who offers to testify that on the day before the accident, she heard an auto mechanic tell Plaintiff, “I just took a look at your brakes.  They are shot.”  Is this testimony objectionable?  If so, on what basis?

a.
Hearsay. Witness has personal knowledge, i.e., she heard the statement. However, the statement is hearsay b/c it is offered to prove the matter asserted.

2.
Same case.  Plaintiff admits his brakes were defective but claims he did not know this was the case.  Defendant offers the same evidence only to prove Plaintiff was on notice of the defect.  Is this testimony objectionable?  If so, on what basis?

a.
Not objectionable. The statement is not offered to prove that the brakes are shot (the assertion), rather it is offered to prove state of mind, the affect on the listener. Since it is offered to prove knowledge of Plaintiff, it is not hearsay.

3.
Same case.  Defendant’s witness testifies, “Plaintiff’s brakes were shot.”  The witness is relying on what she heard the mechanic say.  Is this testimony objectionable?  If so, on what basis?

a.
No personal knowledge.  Witness does not have personal knowledge that the brakes were shot, rather she only heard about.

4.
Same situation as in Question 3.  How does Plaintiff’s attorney find out and reveal to the judge that the witness lacks personal knowledge?

a.
Objection based on lack of personal knowledge. Ask permission of the court to take a voir dire to show lack of personal knowledge. If the lawyer gains this info from depo before trial, he should make a motion in limine to only allow testimony that says she heard the breaks were shot.

Review: Hearsay Or Not Hearsay

In each of the following questions, indicate whether the evidence is hearsay or not hearsay.  Assume that the definition of hearsay in Federal Rule 801(c) (and not the “declarant-based” definition) applies unless you are instructed otherwise.

1.
Prosecution of Defendant, a tall blond man, for bank robbery.  Defendant denies committing the crime.  To prove Defendant committed the crime, the prosecution calls Officer, a police officer, to testify that she spoke with Zed, who witnessed the robbery, and that the crime was committed by a tall blond man.


Hearsay.  This is a simple example.

2.
Same case.  Assume Zed testified in an earlier trial of the same case that the robbery was committed by a tall blond man.  The first trial ended in a hung jury.  Before the case could be retried, Zed died.  The prosecutor wishes to take the stand to testify that she was at the first trial and heard Zed testify that the robber was a tall blond man.

Hearsay.  Because Zed’s testimony was not given at this trial or hearing, it is hearsay if offered to prove the truth of the matter asserted.

3.
Same case.  Instead of taking the stand herself to relate the substance of Zed’s testimony at the first trial, the prosecutor calls Court Reporter, the court reporter who transcribed the testimony at the first trial, to read Zed’s testimony from the official transcript.

Hearsay.  In fact, this is hearsay within hearsay.  Zed’s testimony that the murder was committed by a tall blond man is offered to prove the truth of the matter asserted.  That statement is encased within another statement, that of Court Reporter, whose transcript amounts to the statement, “Zed said ….”  That, too, is hearsay, because for the evidence to be useful, Zed must really have made that statement while testifying.


You might at this point object that a court reporter is trained to listen carefully to and record accurately what witnesses say.  That would seem to make Court Reporter’s statement highly reliable.  That is true, of course.  But this would be a good time to stress that we’ll be studying exceptions to the hearsay rule shortly, and that this situation will fall into one of those exceptions.  Refer to Rule 805 (the hearsay within hearsay rule), which provides that hearsay within hearsay is not admissible unless both levels satisfy an exception.

4.
Same case.  To prove Defendant’s involvement, the prosecution calls Witness, a teller who was in the bank at the time of the robbery, to testify that just after the robbery, she told a police officer that the robber was a tall blond man.

Hearsay.  Even when the witness and the declarant are the same person, the out-of-court statement is hearsay if offered to prove the truth of the matter asserted.


You might resist this conclusion.  If so, consider what you would do if you represented Defendant, the court admitted the statement, and on cross-examination, Witness states that she remembers what she told the police officer, but that she does not remember the robbery anymore.  Hopefully, you’ll appreciate that the real problem with hearsay is the inability to conduct a contemporaneous cross-examination of the declarant.

5.
Same case.  The prosecution calls Investigator, the chief police investigator assigned to the case to testify that a police forensic expert examined the stolen money for fingerprints, and that this expert told Investigator that fingerprints on the money matched those of Defendant.

Hearsay.  Even if the declarant is an expert and made an assertion based on that expertise, the statement is hearsay if made out of court and offered to prove the truth of the matter asserted.

6.
Same case. If the court sustains a hearsay objection to the testimony in Question 5, the prosecutor will respond that the forensic expert’s statement is not being offered to prove the truth of the matter asserted (that fingerprints on the money matched those of Defendant), but only to prove that the expert believed that the prints matched those of Defendant).

Hearsay.  The forensic investigator’s belief or other state of mind is not relevant to any issue in the case.  What is relevant is whether these actually were Defendant’s prints, not whether the investigator believed them to be.

7.
Same case. Assume the evidence of the forensic expert’s statement is offered during a hearing to determine whether there was probable cause to arrest Defendant.

Not hearsay.  In the probable cause hearing, the issue is whether there was sufficient evidence to warrant the arrest.  In that context, the statement is offered to prove that the officer had good reason to arrest Defendant, not to prove the truth of the matter asserted (that the fingerprints actually matched those of Defendant).

8.
Wrongful death action by Plaintiff, administrator of the estate of Deceased, against Defendant following an automobile accident in which Deceased died.  Defendant admits negligence but contests damages, claiming that Deceased died instantly in the crash.  To prove that Deceased lived for a time after the crash, Plaintiff calls Witness, a bystander who observed the accident, to testify that she approached Deceased’s car just after the crash, and that Deceased was moaning incomprehensibly.

Not hearsay.  Absent more evidence, there is nothing to indicate that Deceased’s moaning was an assertion.  Even if it was assertive, Deceased’s moaning would not be offered to prove the truth of the matter asserted (whatever it was), but only to show that Deceased was alive.  This is an example of a case in which the utterance is relevant simply because it was made, not for anything it asserted.

9.
Same case, except that Witness will testify that when she approached Deceased, Deceased said, “I’m alive.”

Not hearsay.  Even though Deceased asserted the very fact the assertion is offered to prove, it doesn’t matter what Deceased said.  Deceased’s words are offered only to prove Deceased spoke, regardless of the content.  Deceased’s words would be relevant, and equally probative, if Deceased had said, “I’m dead.”  Another way to understand that this is not hearsay is to recognize that the declarant’s (Deceased’s) credibility does not matter.

10.
Same case, except that Witness will testify that she did not speak to Deceased, but that Bystander told her that Deceased said, “I’m alive.”

Hearsay.  Even though Deceased’s statement is not hearsay, Bystander’s statement that Deceased spoke was not made while Bystander was testifying at the trial.  Bystander’s statement is hearsay because it asserts that Deceased spoke, and is offered to prove that fact.

11.
If the judge rules that the evidence in Question 10 is hearsay, how can Plaintiff’s lawyer get Deceased’s words before the jury?

Plaintiff can call Bystander to testify that Deceased spoke.  Doing so will remove the hearsay problem because Bystander’s assertion that Deceased spoke will be made while Bystander is testifying at the trial.  If Bystander is not available, Plaintiff’s lawyer will have to seek other witnesses who heard Deceased speak, or other evidence that Deceased survived for a time after the crash.

12.
Prosecution of Defendant for murder.  To prove her innocence, Defendant offers a letter written by Zed, now deceased, taking responsibility for the crime.

Hearsay.  The letter is an out-of-court assertion that the writer is guilty.  Because it is offered to prove that fact, it is hearsay.

13.
To prove that the traffic signal at a particular intersection had turned green, a witness will testify that at that moment, the driver second in line at the intersection honked her horn.

Hearsay.  One reasonable interpretation of the honking is that the driver was asserting that the light had turned green.  If offered to prove that fact, the evidence is hearsay.  This is an example of nonverbal conduct intended as an assertion.


The professor might ask the class whether it’s possible that the driver meant something completely different by honking, or even honked accidentally.  These inferences are also possible, of course, but you must understand that the existence of alternative inferences from evidence does not destroy the relevance of the evidence to prove a different inference.  As long as it is reasonable to conclude that the driver honked her horn to assert that the light had turned green, the evidence is relevant for that purpose.  It is also hearsay, however, as we have seen.

14.
To prove that it was raining at a particular place and time, evidence is offered that people opened their umbrellas.

Not hearsay.  This is an example of non-assertive conduct.  The people did not raise their umbrellas to assert that it was raining.  They did so simply because it was raining.  The evidence is relevant, of course, but it is not hearsay under the assertion-based definition contained in the Federal Rules.

15.
To prove that Zed suffered pain when another person bumped into her, evidence is offered that Zed said, “Ouch!”

Not hearsay.  Saying “ouch” usually is a reflect action to pain with no communicative intent.  Given the correct circumstances, however, “ouch” could be communicative.  For example, a person is asked “How was your job interview?”  Answer: “Ouch!”

16.
Same case.  To prove Zed was in pain when brought to the hospital, an emergency room nurse testifies that when she asked Zed, “Are you in pain?” Zed looked at the nurse, put his hand on his stomach and said, “Ouch!”

Hearsay.  In this context, it is quite clear that Zed was asserting that he was in pain.

17.
Prosecution of Defendant for burglary.  Defendant claims she never left her house on the night of the crime.  To prove Defendant was home on the night of the crime, Defendant testifies that earlier that evening, before the burglary took place, she told her husband, “I have a horrible stomach ache.” 

Hearsay.  Defendant’s assertion is that she has a stomach ache.  This is also the first inference in a chain leading to the conclusion that Defendant stayed home.  (If Defendant had a stomach ache, it is less likely that she went out than if she did not have a stomach ache.)  Another way to reach this conclusion is to ask whether the assertion must be true in order for the evidence to be relevant as offered.  That is the case here.

18.
Same case.  To prove that Defendant never left her house on the night of the crime, Defendant testifies that she is a Sagittarius, that she read her horoscope in the paper on the day the crime was committed, and that the horoscope read, “Your life will take a bad turn if you don’t stay home tonight.”

Not hearsay.  The horoscope is an out-of-court statement, but it is not offered to prove the truth of the matter asserted.  It is offered to show its effect on the reader (Defendant).  If Defendant believes in astrology, Defendant is less likely to have left home that night because of the warning contained in the horoscope.

19.
Same case.  Instead of testifying that she read the horoscope in the paper, Defendant testifies that on the day the crime was committed, she got a call from Zed, a close friend, who said, “Stay home tonight.  Your horoscope says that if you don’t, your life will take a bad turn.”

Not hearsay.  There are two declarants in this case:  (1) the author of the horoscope; and (2) Defendant’s friend Zed.  From the last problem, we know that the horoscope is not offered to prove the truth of the matter asserted, so it is not hearsay.  What about Zed’s statement?  Zed asserted that this is what the horoscope said.  Is it offered to prove the truth of the matter asserted?  Actually, no.  Zed might have been lying, or mistaken.  It doesn’t matter.  All that matters is the effect such statement might have had on Defendant.  So for hearsay purposes (though not for probative value purposes), Zed’s credibility is not at issue.  (Another way to see this is to ask whether Zed’s statement has to be true for the evidence to be relevant to Defendant’s actions.  Here, it does not have to be true.  All that matters is how Defendant reacted to it.)


So the bottom line is that even though there are two declarants in this situation, neither statement is offered to prove the truth of the matter asserted.

20.
Same case.  Instead of Defendant or Zed testifying, Abel, a mutual friend of Defendant and Zed, takes the stand to testify that on the same day, Zed told Abel that she had told Defendant to stay home because her horoscope said that her life would take a bad turn if she did not.

Hearsay.  Once again, there are two declarants, the author of the horoscope and Zed.  As before, the horoscope is not being offered to prove the truth of the matter asserted, so it is not hearsay.  But consider carefully what Zed’s out-of-court statement was in this case.  Zed’s statement to Abel was “I told Defendant to stay at home because her horoscope says that if she doesn’t, her life will take a bad turn.”  The primary assertion, then, is that Zed told Defendant about the horoscope.  

             This is an out-of-court statement, not one made on the stand as in the previous question.  And it is, in fact, offered to prove the truth of the matter asserted.  For the evidence to be relevant to Defendant’s actions, it must be true that Zed told Defendant about the horoscope.


This problem highlights the importance of identifying the precise out-of-court statement.  You might resist doing so at first, but whenever there is a hearsay problem, it is essential, for both relevance and hearsay purposes, to identify the declarant, the person to whom the statement was made (or in some cases, another person who heard the statement), and the exact statement.  If a problem does not precisely quote the declarant, you should be able to come up with a statement that contains the assertion or assertions at issue.  Only by doing so can you see why this question involves hearsay while the other related questions do not.

21.
Prosecution of Defendant for the shotgun murder of Victim in Springfield.  There is a dispute about the time Victim was shot.  Defendant claims the shooting occurred at 6:00, when she was in River City.  The prosecution claims the shooting occurred at 4:00, when it is undisputed that Defendant was in Springfield.  To prove that Victim was shot at 4:00, the prosecution calls Witness to testify that on the day of the crime, she was working at her desk, heard a loud sound that could have been a gunshot or an auto backfiring, and within a minute, looked at her watch, which read 4:00.

Not hearsay.  Witness is testifying in court when she asserts what time it was when she looked at her watch.  There was no declarant who made an out-of-court statement.  This situation is thus the same, qualitatively, as one in which a witness testifies to seeing an event such as an automobile accident or a shooting.  In each such case, including our hypothetical, the witness is recounting something she observed, not a statement someone made.

Note that if there is a question about the accuracy of Witness’s watch, that can be dealt with on cross-examination.

22.
Same case, except that Witness testifies that within a minute after hearing the loud sound, she asked her colleague what time it was, and that the colleague looked at her watch and said, “4:00.”

Hearsay.  The colleague is a declarant who made an assertion of the time.  Even though the colleague’s watch is not a declarant, the colleague is, and her statement is being offered to prove the truth of the matter she asserted: that it was 4:00.

23.
Same case, except that instead of testifying that she looked at her watch or asked a colleague about the time, Witness testifies that within a minute after hearing the shot, she heard the automated “break whistle” on the factory floor go off four times, which she testifies indicates that it is 4:00.

Not hearsay.  If the whistle was blown by a shop foreperson or other individual, it would constitute a person’s assertion that it was 4:00, and would thus be hearsay.  But the whistle was on an automated system, so it would not be the statement of a person, and would not be hearsay.

24.
Conversion action by Plaintiff against Defendant arising from a dispute about ownership of a certain dog.   Defendant, a kennel operator, claims that Plaintiff sold the dog to Defendant for $200.  Plaintiff claims she was the one who paid the $200, and that this payment was to board and care for the dog for a month while Plaintiff traveled in Europe.  To prove that the arrangement was only for boarding and care, Plaintiff testifies that when she brought the dog to Defendant, she said, “I’ll pay you $200 if you will care for my dog for a month.”

Not hearsay.  Plaintiff’s words are not evidence of the existence of a contract; they are part of the act of forming a contract (the offer).  We call Plaintiff’s utterance words of independent legal significance because the speaking of the words is a legally significant act.  Such acts are not hearsay.  (Note also that the fact that the witness and the declarant are the same person (Plaintiff) does not enter into the analysis of whether the utterance is hearsay.)

25.
Same case.  Plaintiff wishes to testify that when she returned from Europe and Defendant refused to turn over the dog, Plaintiff responded, “We had a deal for board and care, not a sale!”

Hearsay.  Here, Plaintiff’s words are not part of the act of forming a contract.  They are an assertion about the existence of a contract.  Therefore, they are not words of independent significance.  Plaintiff’s assertion, made other than while testifying at the trial or hearing, was that there was a boarding contract, and Plaintiff is offering the words for that purpose.

26.
Action by Landlord against Tenant to recover rent.  Both are farmers.  Rent is to consist of a portion of Tenant’s crops.  Tenant alleges she paid the rent.  To prove payment, Tenant testifies that on the day rent was due, she approached Landlord, pointed to a certain field, and said, “that corn over there is your rent.”

Not hearsay.  Tenant’s conduct was part of the act of payment.  Thus, it constituted words (and assertive conduct) of independent legal significance.  The gesture and the words were part of the act of conveying the corn in that field to Landlord as a rental payment.

27.
Prosecution of Defendant for the murder of Victim.  During the trial, while Defendant is testifying on her own behalf, a member of Victim’s family, present in the courtroom, stands up and screams, “You murderer!  You killed Victim, and I saw you do it.”  Later in the trial, a witness who heard the family member’s outburst is asked to repeat what the person said.

Hearsay.  The family member is in court, but not testifying formally.  Therefore, the witness’s testimony about what she said is hearsay if offered to prove the truth of the matter asserted (that Defendant killed Victim).  If the prosecution wishes to make a witness of the family member, it can call her to the stand, where she will be subject to cross-examination contemporaneous with her assertions.

28.
Negligent entrustment action by Plaintiff against Defendant.  Defendant allowed Zed to use her car, and Zed recklessly struck Plaintiff while Plaintiff was crossing the street in a crosswalk.  Defendant denies she had reason to know of Zed’s recklessness.  To prove Defendant knew about Zed’s poor driving habits, Plaintiff calls Witness to testify that a week before Defendant loaned the car to Zed, Witness told Defendant that Zed was “the most irresponsible and reckless person I’ve ever met.”

Not hearsay, but only if offered for the purpose indicated.  The statement would be hearsay if offered to prove Zed’s recklessness, because that is what it asserts.  But the facts indicate that the statement is offered to prove Defendant knew about Zed’s poor driving habits.  For that purpose, it is not hearsay.  This is an example of a statement offered not to prove its truth, but to prove its effect on the listener.


This is correct, but how can Defendant prevent the jury from using the evidence for its impermissible purpose—to show Zed’s recklessness?  The conventional wisdom, and the basic rule, is that the court should issue a limiting instruction.  Rule 105 makes it mandatory for the court to do so in a situation such as this if the opponent of the evidence makes such a request.  In fact, the court may issue the instruction even without a request.


What if Zed’s recklessness is a hotly contested issue in the case, and Defendant wishes to argue that a limiting instruction will not be effective?  Such an argument would have to be couched in the terms of Rule 403, which makes it a difficult argument to win in this case because the probative value for its permissible purpose (notice to Defendant of Zed’s recklessness) is quite high, and the court is unlikely to hold that the degree of prejudice “substantially outweighs” the legitimate value.

29.
Same case.  Plaintiff offers into evidence an article in a local newspaper, published a week before Defendant loaned the car to Zed.  The article states that Zed’s driver’s license had been revoked because of several arrests for reckless driving.

Not hearsay if offered to prove the availability of evidence of Zed’s recklessness, and thus Defendant’s negligence in loaning the car to Zed.  In this case, Plaintiff’s claim is not that Defendant was aware of Zed’s carelessness, but that Defendant should have been aware of it—that the exercise of reasonable care on Defendant’s part would have revealed the information.  Once again, if offered for that purpose, the evidence would not be hearsay because it would not be offered to prove the truth of the matter asserted (the newspaper’s assertion that Zed’s license had been revoked for reckless driving).  Of course, the court should issue a limiting instruction, just as in the previous hypothetical.

30.
Same case.  To prove Defendant was aware of Zed’s recklessness, Plaintiff calls Witness to testify that several days before Defendant loaned the car to Zed, Abel told Witness that he had just told Defendant that Zed was the most reckless person he had ever met.

Hearsay.  Here, the assertion that notice was given to Defendant was not made in court, while testifying.  It was made out of court, by Abel, to Witness.  In figuring out this problem, it is extremely important to isolate the declarant, the statement, and the timing of the statement.  The declarant is Abel, the statement is, “I just told Defendant that Zed is the most reckless person I’ve ever met” (or words to that effect).  The statement was not made while Abel was testifying at the trial or hearing.  It is therefore hearsay, whether offered to prove that notice was given or that Zed is a reckless person (both of which Abel asserted in the statement).

31.
Proceeding to commit Lengold, a law professor, to an institution for the hopelessly insane.  To prove Lengold is insane, evidence is offered that one day recently, Lengold grabbed a megaphone, went to the highest point on campus, and yelled, “I am the king of the Federal Rules!”

Not hearsay.  Lengold’s statement was assertive, but it is not offered to prove the matter asserted (that Lengold is the king of the Federal Rules).  Rather, it is offered as circumstantial evidence of Lengold’s state of mind (insanity).  The conduct and statement tend to demonstrate mental illness because a person who would do and say what Lengold did and said is less likely to be mentally healthy than one who would not act in that way.

32.
Employment discrimination action.  Employer claims Plaintiff was fired for incompetence; Plaintiff claims racial motives.  To prove Plaintiff was fired for incompetence, Employer wishes to testify that a few weeks before firing Plaintiff, she demoted Plaintiff from a supervisory job to a lower position.

Not hearsay.  Evidence of the demotion is relevant both to Plaintiff’s actual competence and Employer’s motive in the later firing, but it is not hearsay because there is no indication that the act of demoting Plaintiff was assertive of Plaintiff’s incompetence.  This is therefore an example of nonassertive conduct.

33.
Same case.  Suppose the jurisdiction in which the case is tried uses the declarant-based definition of hearsay rather than the assertion-based definition.  Would evidence of the demotion be hearsay?

Probably yes, because the value of the evidence depends on the credibility of the declarant (Employer).  Sincerity might be a real issue, for example.  A person planning to fire an employee for improper reasons might well try to hide that motive by establishing a bogus reason.  Cross-examination would help to reveal the meaning of the demotion.  Under a declarant-based definition, classifying the demotion as hearsay will force Employer to take the stand and testify about the demotion, making her subject to cross-examination concerning that action.

34.
Prosecution of Defendant for running a murder-for-hire operation out of his neighborhood “counseling” office.  Defendant denies running such a business.  To prove that Defendant ran a murder-for-hire business, the prosecution calls a police officer who conducted an authorized wiretap of Defendant’s office.  If permitted, the officer will authenticate and play a tape recording of a “client” of Defendant saying to Defendant, “Please make my husband disappear.”

Not hearsay.  Under the Federal Rules, the utterance “Please make my husband disappear” is not assertive of the matter it is offered to prove.  The logic is as follows:


STATEMENT: “Please make my husband disappear.”

INFERENCE: Declarant believed Defendant conducted a murder-
for-hire business.




CONCLUSION: Defendant conducted a murder-for-hire business.


Because the first inference from the utterance is not the same thing the statement asserts, it is not hearsay under the Federal Rules.


In addition, the utterance is an order or request to do something, not an “assertion” in the sense of a positive declaration about some fact.


Does this conclusion make sense?  What if, for example, the declarant was trying to frame Defendant—to make it appear that Defendant conducted a murder-for-hire business?  Isn’t it also possible that the declarant’s memory of Defendant’s business was faulty, or that she was simply mistaken—that she walked into the wrong store, or misunderstood the nature of Defendant’s counseling business?  In addition, maybe the declarant meant something different than what we think when she asked Defendant to make her husband “disappear.”   It seems that the lack of an opportunity to subject the declarant to contemporaneous cross-examination could lead a fact-finder to an incorrect factual conclusion, exactly the main reason why we have a hearsay rule in the first place.  Under a declarant-based definition of hearsay, the utterance in this case would probably be excluded for these reasons, and that would have been the result at common law, following such cases as Wright v. Joe dem. Tatham.  But most cases construing the Federal Rules have held that this type of statement is not hearsay.

35.
Paternity action by Plaintiff against Defendant.  Plaintiff claims that Defendant is the father of Plaintiff’s ten-year-old son Zed.  At trial, Zed takes the stand and testifies, “Defendant is my father.”  If the evidence is not hearsay, is there any other objection?

Not hearsay.  At first, you might simply answer that Zed’s statement was made in court, not out of court, and thus cannot qualify as hearsay.  But a deeper analysis is necessary.  How does Zed know that Defendant is his father?  Because it is not possible for Zed to have first-hand knowledge of that fact, what Zed must really mean by his testimony is that at various times throughout his life, people told him that Defendant is his father.  So, one way to look at this problem is that Zed’s real testimony is, “People have told me that Defendant is my father.”  If Zed actually testified in those terms, Zed’s testimony would constitute hearsay.


The problem, of course, is that Zed has not directly testified to an out-of-court statement, but has instead testified based on information of which Zed does not possess personal knowledge.  In that situation, the best result is probably to treat Zed’s testimony as inadmissible because of lack of personal knowledge, in violation of Rule 602 (“A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter.”)  Because it will not be possible to offer evidence sufficient to support a finding of personal knowledge in this case, the court perhaps should sustain an objection to Zed’s testimony that Defendant is his father.


On the other hand, this is exactly the sort of testimony that goes unchallenged every day in American courtrooms.  Witnesses constantly testify to their familial relationships.  In most cases, an objection would be treated with laughter or even derision.  Usually, such testimony is undisputed, or constitutes the sort of background that simply prepares the fact-finder for the witness’s substantive testimony.  But that is not true in our hypothetical, where the central issue in the case is precisely whether Defendant is Zed’s father.  In this situation, there are two reasonable alternatives: (1) to exclude the evidence for lack of personal knowledge; and (2) to let the evidence in, along with the expectation that Defendant’s counsel will argue that the fact-finder should accord it very limited probative value.


Finally, some cases do support an argument that testimony based on things a witness has been told, but which does not report the out-of-court statement, constitutes hearsay.  See, e.g., United States v. Brown, 548 F.2d 1194 (5th Cir. 1977) (in prosecution of tax preparer for fraud, testimony by investigator that preparer overstated deductions on returns, obviously based on interviews with taxpayers about what their actual situations were and what they told defendant, was inadmissible hearsay).

36.
Negligence action by Plaintiff against Defendant arising from an automobile collision.  At trial, Plaintiff calls Witness, a bystander, to testify that shortly after the cars collided, another bystander asked Witness, “Did you see the Chevy run the red light?”

Hearsay.  The bystander’s utterance actually contains two things: (1) a question to Witness; and (2) an assertion that the Chevy ran the red light.  The part of the utterance that constitutes a question would not be a statement because it is not assertive.  But the part of the utterance that makes the assertion about the Chevy running the light is hearsay if offered to prove that the Chevy ran the light.

37.
Prosecution of Defendant for arson.  Defendant asserts that the crime was committed by someone else.  To prove Defendant committed the crime, the prosecution wishes to offer evidence that the day after the crime was committed, the police asked Zed if Defendant committed the crime, and that Zed answered, “it wasn’t a little birdy, if you know what I mean.”

Hearsay.  Zed’s statement might well be read as impliedly inculpating Defendant.  The remark, though sarcastic and ambiguous, can reasonably be interpreted as an assertion that Defendant committed the crime.  If offered for that purpose, it is hearsay.

38.
Negligence action by Plaintiff against Defendant after the car Defendant was driving ran off the road and struck Plaintiff.  To prove Defendant’s car was in bad condition, leading to the accident, Plaintiff offers evidence that an hour before the accident, someone said, “Your right front tire is missing two lug nuts.”

Hearsay.  The statement is offered to prove that the car was in bad condition.  For that purpose, the statement is hearsay.

39.
Same case.  Assume the person’s statement was made in Defendant’s presence, and is offered to prove that Defendant knew the car was in bad condition.

Not hearsay.  Here, the statement is only being offered to show the effect on the listener (Defendant).  It tends to prove Defendant’s knew of the problem with the wheel, which in turn makes it more likely Defendant was negligent for driving the car.

40.
Prosecution of Defendant for violation of the securities laws by trading stock in Zed Corp. on inside information.  To prove Defendant’s guilt, the prosecution offers evidence that just before Defendant traded the stock, an insider at Zed Corp. told Defendant that the company was about to announce a huge loss for the previous quarter.

Not hearsay.  The evidence is offered only to prove the effect on the listener (Defendant).  It shows Defendant’s knowledge of the inside information, which might have motivated her sale.

41.
Prosecution of Defendant for theft of a valuable coin.  The coin at issue is a one-of-a-kind double-tailed quarter.  Though police found the coin buried in a field near Defendant’s home, Defendant denies any involvement in the theft.  At trial, the prosecution calls Officer, a police officer, who testifies that Defendant’s housekeeper told Officer she saw a quarter “with two tail sides” in Defendant’s home.  Defendant’s counsel objects on hearsay grounds.  The prosecution responds that evidence of the housekeeper’s statement is not being offered to prove that such a coin was in Defendant’s house, but only to prove that the housekeeper had knowledge of such a coin.  Defendant continues to object.

Close case.  The prosecution’s theory is that this case fits within the Bridges v. State analysis.  The prosecution will argue that this is a unique object, that the housekeeper is unlikely to have seen or heard of it from other sources, and that Defendant can call the housekeeper to testify if she wishes.  Defendant, in turn, might argue that without more information, we cannot determine whether the officer prompted the housekeeper to make such a statement.  (Even asking, “Did you see an unusual coin, maybe a quarter, with two tails?” would constitute prompting.)

42.
Negligence action by Plaintiff against Defendant arising from an automobile accident.  After the accident, Plaintiff received a letter from Zed, a witness to the accident, stating that Defendant’s car ran a red light and struck Plaintiff’s car.  Plaintiff offers Zed’s letter into evidence.

Hearsay.  Zed’s letter is an out-of-court asserting that Defendant ran a red light, and offered to prove that fact.

43.
Same case.  Prior to trial, Plaintiff took Zed’s deposition, and Zed repeated that Defendant’s car ran the light and struck Plaintiff’s car.  Zed died before trial.  Plaintiff wishes to use the transcript of Zed’s deposition to prove that Defendant ran the light and struck Plaintiff.

Hearsay.  In fact, it is hearsay within hearsay.  The “inner” statement is Zed’s assertion that Defendant’s car ran the light and struck Plaintiff’s car.  Even though this statement was made in a deposition, it is hearsay because it was not made in the trial at which it is offered.  The “outer” statement is the court reporter’s assertion that Zed made the statement about running the light.  The reporter’s statement is hearsay because one must believe what it asserts for it to be relevant.

44.
Prosecution of Defendant, a woman, for murder.  To prove Defendant committed the crime, the prosecution calls Witness, who testifies that she saw Defendant shoot the victim.  To impeach Witness by showing that she tells inconsistent stories, Defendant wishes to offer evidence that just after the killing, Witness told the police the killer was a man.

Not hearsay.  Defendant’s purpose in offering the prior inconsistent statement is to show that Witness should not be believed when she testifies that Defendant committed the crime.  Inconsistency in itself tends to impeach a person’s credibility.  Thus, Defendant is not asking the jury to believe that a man committed the crime, but only to disbelieve Witness’s trial testimony because she is not a credible person.

45.
Same case.  Assume Defendant offers Witness’s prior statement to prove that the killer was a man.

Hearsay.  In this example, Defendant is offering Witness’s prior statement to prove the truth of the matter asserted: that the killer was a man.

46.
Prosecution of Defendant for murder.  To prove Defendant’s guilt, the prosecution offers evidence that Defendant ran away when the police tried to question her at the scene of the killing.

Not hearsay.  Defendant’s flight is being used as non-assertive conduct.  The prosecution’s theory is that Defendant fled because she believed herself guilty, not to assert her guilt. 

47.
Same case.  In response to the evidence offered above, Defendant calls Witness to testify that just before Defendant ran from the scene, someone told Defendant that her child had just been run over by a car on the next block.

Not hearsay.  The statement concerning Defendant’s child is being offered to show its effect on the listener (Defendant), and thus to demonstrate that Defendant did not run away because she believed herself guilty, but for another reason.

48.
Slander action by Plaintiff against Defendant.  Plaintiff claims Defendant told an audience of senior citizens that Plaintiff, a stock broker, had stolen money from many of his elderly clients.  To prove this, Plaintiff wishes to have Witness, who was in the audience, testify about Defendant’s statement.

Not hearsay.  Defendant’s utterance constitutes words of independent legal significance.  It is not evidence of the slander, it is the slander itself.

49.
Same case.  To prove that Defendant slandered her, Plaintiff calls Zed to testify that she was not in the audience, but that after the meeting, Witness told her that Defendant claimed Plaintiff had stolen money from many of his elderly clients.

Hearsay.  Defendant’s statement is not hearsay for the reasons given above, but Witness’s out-of-court statement that Defendant spoke those words is hearsay because it is offered to prove the truth of the matter asserted: that Defendant said Plaintiff had stolen money from many of his elderly clients.

Exemptions From the Hearsay Rule: Party Admissions

I.
All Exemptions are contained in Rule 801(d)

A.
(d) Statements which are not hearsay. A statement is not hearsay if--

1.
(2) Admission by party-opponent. The statement is offered against a party and is 

a.
(A) (Own Admissions) the party's own statement, in either an individual or a representative capacity or 

b.
(B) (Adoptive Admissions) a statement of which the party has manifested an adoption or belief in its truth, or 

c.
(C) (Authorized Statements) a statement by a person authorized by the party to make a statement concerning the subject, or 

d.
(D) (Agent or Servant) a statement by the party's agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or 

e.
(E) (Coconspirator) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy. 

The contents of the statement shall be considered but are not alone sufficient to establish the declarant's authority under subdivision (C), the agency or employment relationship and scope thereof under subdivision (D), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (E).

f.
NOTE: The California Evidence Code treats all of the above as exceptions, not exemptions. All the exceptions to the hearsay rule in the Federal Rules are in 803, 804, 807. An exception is hearsay, but fits into an exception and is admissible. An exemption is not hearsay.

g.
FRE = 104(a)

h.
CEC = 104(b)

i.
PERSONAL KNOWLEDGE - personal knowledge is not a requirement for party admissions.

II.
(A) Simple Party Admissions

A.
The Rule: A statement is not hearsay if the statement is offered against a party and is (A) the party's own statement, in either an individual or a representative capacity

B.
Generally: If a party has made a statement, the party's opponent is entitled to offer that statement into evidence to prove the truth of anything relevant, including the matter asserted. If a party’s statement is offered by the other party at trial, it is not hearsay. A party may not offer his own statement, however. The purpose of the hearsay rule is to ensure reliable evidence. Here, the party is present at the trial and has the opportunity to explain the statement or deny making it. Therefore, we allow the statement.

C.
Completeness Doctrine: If one party offers into evidence one part of an oral or written statement or exchange of statements, the opponent may offer another statement or part of the exchange if it would put the already admitted statement into context or otherwise correct a mistaken impression that might be left with the jury. While some courts continue to apply this doctrine, it cannot be found in the Federal Rules of Evidence. Rule 106 states a more narrow completeness principle, applicable only to writings.

1.
Rule 106.  Remainder of or Related Writings or Recorded Statements

a.
When a writing or recorded statement or part thereof is introduced by a party, an adverse party may require the introduction at that time of any other part or any other writing or recorded statement which ought in fairness to be considered contemporaneously with it.

2.
Unless the completeness doctrine applies, a party may not offer her own statement merely because the opponent has offered another of her statements. Of course, if the party can show that the statement qualifies under another exemption from or exception to the hearsay rule, it will be admissible on that basis.

3.
Cal. Evid. Code § 356 IMPORTANT DISTINCTION CA has a broader rule for completeness doctrine. See p. 59 in supplement.

D.
HYPOS:

1.
Negligence action by Plaintiff against Defendant following an automobile collision.  Defendant claims to remember no details about the accident.  At trial, to prove Defendant’s liability, Plaintiff wishes to testify that a week after the collision, Defendant contacted Plaintiff and said, “I fell asleep just before the accident.”  Defendant objects on hearsay grounds.  How should the court rule?

a.
Overruled. Party Admission. This is the defendant’s statement being offered by the Plaintiff.

2.
Same case.  Plaintiff also wishes to testify that Defendant also said, “I crossed the center line just after I fell asleep.”  Defendant objects on the ground she lacked personal knowledge.  How should the court rule?

a.
Overruled. Party Admission. This is still a statement of the D offered by the P. If anyone else would have made this statement, there would be a personal knowledge problem. With party admissions, however, courts do not require personal knowledge. Why? A person is not likely to say something against his interest unless it’s true. A better reason is that D is there in court and can explain the statement if it needs explanation.

3.
Why do the courts refuse to impose a personal knowledge requirement on party admissions?

a.
D is there in court and can explain the statement if it needs explanation. He can defend himself.

4.
Same facts.  Assume that Defendant also told Plaintiff, “Maybe somebody slipped something into my Diet Coke at dinner, because I certainly had no warning that I might fall asleep.”  Defendant wishes to testify to this portion of his statement.  Plaintiff objects on hearsay and lack of personal knowledge grounds.  How should the court rule?

a.
This is not a party admission b/c D is offering his own statement. At common law this would be admissible under the completeness doctrine. The federal rules, Rule 106, is limited to written or recorded statements.

5.
Personal injury action by Plaintiff, the administrator of Decedent’s estate, against Defendant, a paramedic, following an automobile accident and Decedent’s subsequent death.  Decedent was crossing the street when she was struck by Zed.  (Plaintiff initially sued Zed, but they reached a settlement before trial.)  At trial against Defendant, Plaintiff claims that Zed’s car caused Decedent a relatively minor injury that could have been treated successfully, and that Decedent’s death was caused by Defendant’s negligent treatment at the scene.  Defendant, however, claims that Decedent was near death when she found her.  To prove Decedent was not badly injured when Defendant began to treat her, Plaintiff calls Zed to testify that when Defendant approached Decedent, Decedent said, “I’m fine.  The car barely touched me.”  If Defendant objects on hearsay grounds, and Plaintiff claims Decedent’s statement is a party admission, how should the court rule?

a.
Sustained. This is a statement of the P being offered by the P. Therefore, it is not a party admission, it is garden-variety hearsay.

III.
(B) Adoptive Admissions

A.
The Rule: A statement is not hearsay if the statement is offered against a party and is (B) a statement of which the party has manifested an adoption or belief in its truth

B.
Definition: Sometimes one person manifests a belief in the truth of something a second person says. In such a case,  the second person's statement in a sense becomes the statement of the first person.

C.
Problem: What about if the response is silence? It requires more of a leap to treat the non-response as meaningful. The lack of denial may be treated as an adoption if a reasonable person who was innocent would deny it. However, sometimes a person won’t even dignify the statement by responding. What do we do then?

D.
State v. Carlson: There’s an Oregon case in the book, Carlson: Police notice needle marks in his arm. Carlson says he got them as an injury from working on his arm. His wife screams out, “You liar, you got them shooting up with your friends in the bathroom.” Carlson drops his head and shakes it.

Is this an adoptive admission? It would be if Carlson heard what his wife said, understood it, and his non-verbal statement was an acceptance of the truth of the statement. It’s hard to tell what the reaction meant: either that it was true or his disgust at his wife’s obnoxiousness. This is a preliminary facts case. The Oregon case determined this to be a 104(a) fact, the preponderance standard. The court should not let the jury hear the reaction unless the court determines that his reaction was adopting the statement as true. In other words, this is not a conditional relevance case.

However, it seems that this is a condition relevance case and that the jury could determine whether he heard the statement and whether he adopted it. But, it order to make that determination, the jury must hear the accusation of his wife. It is not likely that the jury will be able to overlook that statement, even upon judicial instruction. Therefore, the court was right to make this a 104(a) case, where the jury will only hear the evidence if the judge determines the preliminary facts to be true.

The courts go both ways, but the better resolution is that of the Oregon court. The judge does not explain to the jury what the judge has found but the jury only hears the evidence once the judge has made a finding.

If there was another exception that would allow the wife’s accusation (it is an excited utterance), this whole discussion is irrelevant. Since the jury is going to hear the evidence regardless, there is no reason for a judge to make a determination of preliminary facts.

E.
HYPOS: 

1.
In our hypothetical based on Carlson, why didn’t the court adopt the following procedure:  allow the jury to decide whether defendant’s “head shaking” was a rejection of Lisa’s accusation, and if the jury decided that it was, then allow the jury to hear the accusation itself?

2.
Even assuming the jury would have to hear Lisa’s accusation in order to make an accurate determination of the meaning of defendant’s “head shaking,” what harm would there have been in Carlson if the court had held that the preliminary facts necessary to support admission as an adoptive admission were to be decided in accordance with Oregon Evidence Code 104(2) (Oregon’s equivalent of Rule 104(b))?  Isn’t it true that if the jury found that defendant’s head shaking was a denial of the truth of his wife’s statement, the jury would not use her statement against defendant?

3.
What is the practical effect of the Carlson court’s decision that the question of defendant’s adoption of Lisa’s accusation should be decided in accordance with Oregon Evidence Code 104(1) (Oregon’s equivalent of Rule 104(a))?  How exactly will this be done?

4.
In Carlson, after deciding the issue you have read, the court held that Lisa’s accusation was admissible under the “excited utterance” exception to the hearsay rule.  (For the federal version, see Rule 803(2).)  Make an argument that if Lisa’s accusation was an excited utterance, there was no need for the court to spend so much energy deciding whether the facts supporting admission of defendant’s reaction as a party admission were to be decided under the standard of Oregon Evidence Code 104(1) or that of 104(2).

5.
Prosecution of Defendant, a gang member, for the murder of Victim, a member of a rival gang.  Defendant denies involvement.  To prove Defendant killed Victim, the prosecution calls Witness, a member of Victim’s gang, to testify that shortly after the killing, he approached Defendant in a bar and said, “You son of a bitch!  You killed my friend!” and that Defendant just stared at him and smirked.  Defendant lodges a hearsay objection to Witness’s testimony.  How should the court rule?

a.
The judge will apply a 104(a) preponderance standard. It is a reasonable argument that this is an adoption. The jury will sort it out if the judge determines that it is admissible.

6.
Same facts.  Suppose that instead of making his accusation in a bar, Witness made it in front of a bunch of members of Defendant’s gang, and not in the presence of any “civilians.”  Again, Defendant lodges a hearsay objection.  How should the court rule?

a.
This is a weaker case for adoption. There could be a strong incentive for him to lie in front of his gang. There could be an argument the other way.

7.
Prosecution of Defendant for bank robbery.  Shortly after Defendant’s arrest, and after the police officer read him his Miranda rights, a bank teller approached Defendant and stated, “You are the one who pointed that gun at me.”  Defendant did not respond.  The prosecution wishes to offer the teller’s statement and Defendant’s lack of response.  Defendant makes a hearsay objection.  How should the court rule?

a.
The right to remain silent is part of the Miranda rights. Since he has been told that he has this Constitutional right, the failure to say something should not be allowed to be used against him. The prosecution would not be allowed to use this.

IV.
(C & D) Vicarious Admissions (Authorized and Agency Admissions)

A.
The Rule: A statement is not hearsay if the statement is offered against a party and is 

1.
(C) a statement by a person authorized by the party to make a statement concerning the subject, or 

2.
(D) a statement by the party's agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship

B.
Authorized Statements: Sometimes people authorize others to speak for them. When the authorizing person is party, the statement of the person authorized to speak is admissible under rule 801(d)(2)(C) as an authorized admission. A simple example is a corporate spokesperson. If the corporation is a party to an action, and the spokesperson makes a statement on behalf of the company, that statement will qualify as an authorized admission if offered against the corporation.

C.
Agent or Servant: That one may make an admission through an agent not authorized to speak was a more controversial concept prior to the adoption of the Federal Rules. Rule 801(d)(2)(D) is rather broad as compared to common law. It allows more to be admitted. The notion is that people action as agents are acting honestly. The agency admission rule does not apply to statements of government agents in criminal cases.

D.
The final sentence of Rule 801(d)(2) makes clear that the court may consider the purported authorized or agency admission itself in deciding whether the declarant had authority to speak (authorized admissions) or the existence and scope of the agency (agency admissions). However, the rule also provides that the statements themselves are not alone sufficient to establish any of these facts. This will rarely be a problem, however; in almost all cases, the proponent will present other evidence tending to establish the preliminary facts.

E.
CEC: What result in California if the driver acted properly, the accident was caused by faulty brakes, and driver’s out of court statement was, “The company mechanic sometimes forgets to check the brakes.”? Fed: likely admissible. (Leonard wasn’t absolute)

CA: under § 1224. This rule is more limited. It only allows agency type admissions where it is the conduct of the agent that causes the principle’s liability. In this scenario, it would not be admissible b/c the statement is about the conduct of someone other than the agent.

F.
HYPOS:

1.
Should the preliminary facts necessary to the application of the authorized admission rule (Rule 801(d)(2)(C)) be decided in accordance with the standard of Rule 104(a) or that of Rule 104(b).  Should agency admissions (Rule 801(d)(2)(D) be treated the same way?

a.
(C) The preliminary facts are the fact that the statement was authorized and that they are concerning the subject. If one or more of those facts are not true, it is unlikely that the jury will be able to ignore them. If the person who spoke was not authorized to speak, the statement will likely still be relevant. Therefore, the jury will not be able/wish to ignore the statement. 104(a) should apply.

(D) The preliminary facts are that the person is the defendant’s agent, that it concerns a matter within the scope of that agency, and it was made during the existence of the relationship. Even if one of these facts are not true, the statement is likely relevant. Therefore, 104(a) should apply.

2.
California Evidence Code § 1222 provides that a “statement made by a person authorized by the party to make a statement or statements concerning the subject matter of the statement” is admissible if it is “offered either after admission of evidence sufficient to sustain a finding of such authority, or, in the court’s discretion as to the order of proof, subject to the admission of such evidence.”  Does this rule establish the same standard for admissibility of authorized admissions as the federal version of the authorized admission rule?

a.
This is similar to a 104(b) standard. Why should authorized statements be easier to get into court? Leonard doesn’t know. But it is contrary to the federal rule.

3.
Suppose that the only evidence of the authority of the declarant is the declarant’s own statement (“I am authorized to tell you…”).  In the absence of any other evidence of authority, may the court find that the declarant was authorized to speak for the party?

a.
The statement alone is never enough to establish declarant’s authority. See the end of 801(d)(2).

4.
Negligence action by Plaintiff against Ron’s, a supermarket, to recover for personal injuries Plaintiff suffered when he fell in the produce aisle.  Plaintiff claims the fall was caused by a puddle of water on the floor.  Defendant denies there was a puddle on the floor.  At trial, to prove the puddle existed, Plaintiff wishes to testify that shortly after the fall, Zed, the store’s produce department manager, apologized to Plaintiff for “not cleaning up the puddle.”  Defendant objects on hearsay grounds.  How should the court rule?

a.
If you decide this under 801(d)(2)(C), we have to determine whether the produce manager was authorized to speak regarding the liability of the store. Fat chance. We should use 801(d)(2)(D). Zed is an agent/servant and the statement was made within his scope of employment while he was employed. Therefore, it is admissible. If he made the statement after he quit, it would be admissible if he was the defendant but not admissible against the store. Since it is unlikely that the jury could ignore the statement as regards the store, it might be a good reason to split the trial.

5.
Same facts.  Suppose Defendant argues that it never authorized Zed to make any statements on its behalf concerning accidents.  Should this affect the court’s ruling?

a.
Doesn’t matter. This is an agency question not authorization question.

6.
Same facts.  Suppose that prior to trial, but after Zed made the statement, Defendant fired Zed.  Is Zed’s statement still admissible?

a.
Still admissible b/c the statement was made during the existence of the relationship.

7.
Same facts.  On cross-examination of Plaintiff, Defendant wishes to ask whether Zed also told Plaintiff that Plaintiff was trying to carry too much produce and should have been watching where he was going.  Plaintiff objects on hearsay grounds.  How should the court rule?

a.
It is a statement by the defendant offered by the defendant. It is not a party admission. It is inadmissible, objection sustained. The completeness doctrine also does not apply under the federal rules. However, under CA, it would likely be admissible under the completeness rule.

8.
Negligence action by Plaintiff against Defendant, the owner of a business, after Plaintiff’s car and a delivery truck operated by one of Defendant’s employees collided in an intersection.  Defendant denies the driver was negligent.  To prove negligence, Plaintiff wishes to testify that just after the accident, the driver approached Plaintiff and said, “I didn’t notice that the light had changed.  My company will pay your damages.”  Defendant objects on hearsay grounds.  How should the court rule?

a.
“I didn’t notice that the light had changed” would be admissible under (D). However, the next sentence about his company’s liability is not within the scope of his job (he was a driver) and he was not authorized to speak about the company’s liability. Therefore, that statement is inadmissible hearsay.

9.
Breach of contract action by Plaintiff, a movie studio, against Defendant, a famous actor, for reneging on a commitment to star in the studio’s musical version of Citizen Kane.  Defendant claims he was unable to perform because he broke both of his legs in a snow sled accident two weeks prior to the date on which filming was to commence.  To prove that Defendant was physically fit to meet his commitment, Plaintiff calls Witness, a reporter, to testify that shortly after the alleged skiing accident, Defendant’s publicist told her that Defendant was feeling fine and looked forward to his planned mountain climbing expedition scheduled for the following week.  Defendant objects on hearsay grounds.  How should the court rule?

a.
A publicist is authorized to speak. This is a clear 801(d)(2)(C) case.

V.
(E) Co-conspirator Statements

A.
The Rule: A statement is not hearsay if the statement is offered against a party and is (E) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy. 

B.
Reasons for this exemption: Conspiracy is difficult to prove. You gotta get into the minds of the criminals. B/c tangible evidence of a conspiracy is often difficult to find, the words of the conspirators themselves are often the best evidence of its existence.

C.
Four Preliminary Fact Requirements: 104(a) standard.

1.
There must have been a conspiracy;

2.
The declarant must have been a member of the conspiracy;

3.
The statement must have been made while the conspiracy was in existence (during its "course"); and 

a.
NOTE: CEC the statement may be made "made prior to or during the time that the party was participating in that conspiracy"

4.
The statement must have been made "in furtherance of" the conspiracy.

D.
Anomaly: In deciding on the admissibility of evidence, the court will have to make the same factual finding (the existence of a conspiracy) that the jury will be asked to make at the end of the case. This might seem incongruous at first, but it need not be troublesome. Remember that Rule 801(d)(2)(E) is a rule about the admission of evidence. It is not a substantive rule about ultimate liability or guilt. Thus, the preliminary facts necessary for admissibility are only that--facts necessary for the evidence to be admitted. The judge need not, and in fact must not, inform the jury that she has already decided that a conspiracy existed as part of her job to determine the admissibility of evidence. It should also be noted that the court's finding will not be based on the same standard the jury will ultimately apply. To admit the evidence, the court need only determine by the "more likely than not" standard that all of the preliminary facts are true. To convict Defendant of conspiracy, the jury will have to employ the "beyond a reasonable doubt" standard to the elements of crime, including the existence of a conspiracy.

1.
NOTE that the apparent incongruousness of both judge and jury determining that a conspiracy existed will only come up if conspiracy is one of the crimes charged in the case. This is not a requirement of the co-conspirator rule, however. Co-conspirator statements are admissible whether or not conspiracy is actually charged. If no conspiracy is charged, the jury will not be required to determine whether a conspiracy existed.

2.
NOTE also that the co-conspirator rule applies even if the declarant is not a party. There is also no requirement that the declarant be produced at trial and be made subject to cross-examination. It is in fact quite common for the statements of an absent, unindicted co-conspirator to be offered against a criminal defendant.

E.
The last sentence of Rule 801(d)(2) provides that the co-conspirator statement may not form the entire basis for finding the preliminary facts necessary for admission.

F.
HYPOS: 

1.
Prosecution of Defendant for murder and conspiracy to commit murder.  Defendant denies any involvement.  To prove Defendant supplied the poison used to kill the victim, the prosecution calls Witness, a bartender, to testify that a few months before the killing took place, Defendant and Zed were sitting at the bar and that Zed said to Defendant, “If you can get the anthrax, I’ll take care of the delivery.”  Defendant objects on hearsay grounds.  How should the court rule?

a.
On the facts presented, we only have the statement that a conspiracy existed. By the rule, that alone is not sufficient. 

2.
Same facts.  Assume all the physical evidence suggests that the crime was committed by a single individual, and the only evidence of the involvement of more than one person was Zed’s statement to Defendant.  Is the statement admissible under the co-conspirator rule?

a.
There is no requirement that the charge include conspiracy in order for this rule to apply.

3.
Same facts.  Assume Defendant is only charged with murder, not conspiracy to commit murder.  How would this affect the admissibility of Zed’s statement?

4.
Same basic facts.  Assume, however, that instead of calling Witness (the bartender) to testify, the prosecution calls Witness’s spouse.  If permitted, the spouse will state that Witness told her that he heard Zed say to Defendant, “If you can get the anthrax, I’ll take care of the delivery.”  Defendant objects on hearsay grounds.  How should the court rule?

a.
The statement of Zed to his wife is hearsay. That’s a problem. You have to call the bartender to the stand.

5.
Same case.  Assume that after the killing, the police captured Zed and Defendant together, and that on the way to the police station, Zed said to Defendant, “We should have picked something less detectable in the body.”  If a police offer overheard the statement, may the prosecution call her to testify about it?

a.
No. The conspiracy is over at this point. It is not during the course of the conspiracy and therefore it does not fit into the conspiracy exemption.

6.
Prosecution of Defendant for bank robbery.  The prosecution alleges that Defendant was the “lookout” whose job was to alert the other robbers if the police were in the vicinity.  Defendant denies any involvement.  To prove he was not involved, Defendant calls Witness to testify that just before the robbery, he was in a coffee shop when he overheard Zed tell Abel, “If you take care of the inside, I’ll keep an eye out for the cops.”  The prosecution objects on hearsay grounds.  Defendant claims Zed’s statement is admissible as a co-conspirator statement.  How should the court rule?

a.
Zed and Abel are not accused of being a conspirator. Since it is not a statement made by or to a co-conspirator, it is hearsay. 

7.
Same facts.  Assume the statement is not admissible as a co-conspirator statement, and that no hearsay exception applies.  Can you make an argument that the court must admit it anyway?

a.
The consitution would require that D be allowed to present a defense under the 6th Amendment. If the rule of evidence prevents D from offering a defense, the rule cannot be applied.

Exemptions From the Hearsay Rule: Prior Statements of Witnesses

I.
All Exemptions are contained in Rule 801(d)

A.
(d) Statements which are not hearsay. A statement is not hearsay if --

1.
(1) Prior Statement by witness. The declarant testifies at the trial or hearing and is subject to cross-exmaination concerning the statement, and the statement is

a.
(A) inconsistent with the declarant's testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or

b.
(B) consistent with the declarant's testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or

c.
(C) one of identification of a person made after perceiving the person

II.
Prior Statements of Witnesses Broken Down:

A.
(d) Statements which are not hearsay. A statement is not hearsay if--
(1) Prior statement by witness. The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is 

1.
Two requirements that apply to each part of this rule:

a.
The declarant must testify at the trial or hearing; and

b.
The declarant must be subject to cross-examination concerning the prior statement.

2.
(A) inconsistent with the declarant's testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or 

a.
Two additional requirements for (A): 

(1)
The statement is inconsistent with the witness’s testimony at the trial; and

(2)
The statement “was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition . . .”

3.
(B) consistent with the declarant's testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or 

a.
Two additional requirements for (B):

(1)
The statement is consistent with the witness’s testimony at trial; and

(2)
The statement is being offered “to rebut an express or implied charge of recent fabrication or improper influence or motive.”

4.
(C) one of identification of a person made after perceiving the person

a.
One additional requirements for (C):

(1)
The statement must be “one of identification of a person made after perceiving the person.”

(2)
CEC addition requirement § 1238: statement must be made when the occurrence was fresh in the witness’ memory. Over a year later, it’s gonna be a factual finding whether that constitutes “fresh;” it’s depends on the court.

B.
HYPOS:

1.
Prosecution of Defendant for robbery of a convenience store.  Two days after the robbery, the police arranged a formal line-up, and Witness, the clerk who was on duty when the robbery occurred, identified Defendant as the perpetrator.  At trial, after presenting evidence about the line-up procedure, the prosecutor asks Witness who she identified.  Defendant objects on hearsay grounds.  How should the court rule?

a.
Clear satisfaction of all the requirements of 801(d)(1)(C). 

2.
Prosecution of Defendant for murder. Witness observed the killing, described the perpetrator to the police, and picked Defendant out of a line-up the next day. Witness died before trial. Does Witness’s statement qualify as a statement of prior identification?

a.
NO. The declarant did not testify at trial.

3.
9/29/08Same case.  Suppose Witness did not die before trial, and appears as a prosecution witness.  On direct examination, Witness only testifies about the facts of the killing itself; the prosecutor does not ask her about the line-up.  The prosecutor calls Officer, the police officer who arranged the line-up, to testify about the line-up and about Witness’s identification of Defendant.  Defendant objects on hearsay grounds.  How should the court rule?

a.
There is nothing in the rule that says that the declarant actually testify about the identification. All that has to happen is that the person testifies at the trial and be subject to cross-examination (willing to answer questions). We have no reason to think on the facts of this hypo that the witness won’t willingly answer questions. Overruled.

4.
Same case.  Assume the court overrules Defendant’s hearsay objection.  Defendant now objects to Officer’s testimony on the ground Officer lacks personal knowledge of the perpetrator because she was not present when the killing took place.  How should the court rule?

a.
The officer isn’t testifying about the accuracy of the identification. All he is testifying about is that the witness identified defendant. He does have personal knowledge of that b/c he was there.

5.
Same case.  Suppose that instead of arranging a line-up, the police showed Witness 20 photographs of persons with characteristics matching Witness’s description of the perpetrator.  Does this procedure satisfy the prior identification rule?

a.
Yes. There is nothing that says that the identification has to happen in front of a live set of possible perpetrators. The ID can occur through photos.

6.
Same case.  Suppose that instead of identifying Defendant in a line-up or photo array, Witness was at the police station giving a statement when she noticed Defendant being interrogated, and told the police officer that Defendant was the one who committed the crime.  Does this statement qualify as a statement of prior identification?

a.
Yes. Nothing says it has to formal. It can be any act of identifying the person after perceiving the person.

7.
Negligence action.  Plaintiff claims Defendant ran a red light and struck Plaintiff as she crossed the street.  Defendant claims she was in another state when the accident occurred.  To prove Defendant was the one who struck Plaintiff, Plaintiff calls Witness to testify that she saw the accident, and described the driver to the police shortly afterward.  (Defendant fits the description.)  Defendant makes a hearsay objection to Witness’s testimony concerning the description she gave to the police.  How should the court rule?

a.
Sustained. The Rule is about identifying a person, not giving a general description of someone. This case is not permitted under this exemption. 

Exceptions to the Hearsay Rule: Availability of Declarant Immaterial

I.
Why have exceptions to the hearsay rule?

A.
Reliability – Certain categories of statements are thought to be particularly reliable or their reliability has been previously established. For instance, an excited utterance. When a person is in the midst of a startling event, there are two things about a person’s mind that make the statement reliable: 1. Senses are heightened. 2. There is no time to lie. Psychological research has shown that both of these reasons are actually untrue. Nevertheless, this notion of reliability has generated most of the hearsay exceptions.

B.
Need/necessity – Where the statement is the best evidence available or attainable. For instance, when we need to know what was going on in someone’s head. Or when the declarant is not available.

C.
IMPORTANT NOTE: All of the exceptions in Rule 803 apply regardless of whether the declarant is available. The 804 exceptions only apply when the declarant is not available.

II.
Time-Sensitive Statements (Rules 803 (1) and (2))

A.
Fed. R. Evid. 803. HEARSAY EXCEPTIONS; AVAILABILITY OF DECLARANT IMMATERIAL
The following are not excluded by the hearsay rule, even though the declarant is available as a witness:

1.
(1) Present sense impression. A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.

a.
The rationale is sincerity. It is believed that a present sense impression is sincere.

b.
MORE NARROW, ONLY DECLARANT'S CONDUCT CEC § 1241 - “evidence of a statement is not made inadmissible by the hearsay rule if the statement is (a) offered to explain, qualify, or make understandable conduct of the declarant and (b) was made while the declarant was engaged in such conduct.”

It appears that part of the statement explains declarants conduct, “I am smiling and waving at him.” However, the relevant evidence is explaining another’s conduct and would not qualify under California’s rule. So remember that CA is narrower than the Fed. See supplement p. 64

c.
OJ Exception CEC § 1370 - 911 phone calls even if not present sense impression (5 minutes ago)

2.
(2) Excited utterance. A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.

a.
“Describing or explaining” in 803(1) is more narrow that “relating to” as used here.

b.
“While under the stress of excitement” can be a much longer period of time than that act of perceiving as in 803(1).

3.
Note: Res gestae – the thing itself. This is the old term of these two exceptions. Most courts today avoid this term.

B.
Excited Utterances (Rule 803(2))

1.
Preliminary Fact Requirements: 104(a) standard.

a.
There must be a "startling event or condition";

b.
The statement must "relat[e]" to that event or condition; and 

c.
The declarant must have been "under the stress of excitement caused by the event or condition" when she made the statement.

(1)
There is no clear or precise limit to the amount of time that may pass before a statement will no longer be considered to have been made "under the stress of excitement" caused by the event. The rule thumb is: If sufficient time has passed to give a person time to reflect on the event, the statement will not qualify.

C.
Present Sense Impressions (Rule 803(1))

1.
Preliminary Fact Requirements:

a.
There must have been an "event" or "condition";

b.
The statement must describe that "event" or "condition"; and

c.
The declarant must have made the statement "while . . . preceiving the event or condition, or immediately thereafter."

(1)
"Immediately thereafter" is a matter of context but is more time-restricted than excited utterances. If the court determines that sufficient time has passed to have allowed the declarant an opportunity to reflect on the events about which she has spoken, the statement will be inadmissible.

2.
Essential difference between Rules 803(1) and (2)

a.
803(1) focuses upon the timing of the statement while 803(2) focuses upon the psychological state of the declarant.

D.
HYPOS: 

1.
Prosecution of Defendant for murder.  To prove that the killing took place outside a bank at 1:00 P.M., the prosecution calls Witness who testifies that she was in front of the bank at 1:00 P.M. that day when she heard Bystander, scream, “Did you hear that gunshot?”  Defendant makes a hearsay objection to Witness’s testimony concerning Bystander’s statement.  How should the court rule?

a.
There is no requirement that the declarant testify. In fact, there is no requirement to identify the declarant. The only thing that matters is if the preliminary facts are true. This is a 104(a) scenario b/c the facts are relevant even if none of the preliminary facts are true. This is also true under the present sense exception. Identifying the declarant is still important b/c the preliminary facts are harder to prove without him. It seems that the requirements for both of these rules are satisfied here.

2.
Same case.  Suppose Witness will testify that Bystander did not scream, “Did you hear that gunshot?” until Witness noticed Bystander looking frantically around her and asked Bystander what happened.  Defendant objects on hearsay grounds.  How should the court rule?

a.
The question is whether there has been sufficient time to reflect on the event, undermining the rationale behind these exceptions. 

Present sense impression – Having a question in between the statement suggests time to reflect, which is difficult for this exception.

Excited utterance – This is less of a problem b/c the declarant could still be under the stress of the situation. It is unclear what the court would do.

3.
Same case and same circumstances as described in Question 2.  Suppose that after listening to the proposed testimony of Witness and the arguments presented by counsel for both sides, the court is in equipoise as to whether Bystander’s utterance was a spontaneous reaction to the event or a deliberative reaction to Witness’s question.  (“Equipoise” means evenly balanced; here, that means the court is not persuaded either way.)  How should the court rule on Defendant’s objection?

a.
If the party with the burden of persuasion has not persuaded the court, then the court has to sustain the objection. Remember, the statement is hearsay; the moving party is trying to use an exception.

4.
Prosecution of Defendant for assault and battery on Victim, his spouse.  The incident occurred on a busy street corner when Defendant allegedly pushed Victim to the ground.  A police officer arrived at the scene about five minutes after the incident.  The prosecution wishes to have the officer testify that when she approached Victim, Victim was sitting on the sidewalk sobbing, and that when Victim saw the officer, Victim immediately said, through her sobs, “My husband hit me!”  Defendant lodges a hearsay objection to the testimony about Victim’s statement.  The prosecution argues that the evidence is relevant and admissible as an excited utterance.  How should the court rule?

a.
Overruled. She is still under the stress of excitement.

5.
Same facts as in Question 4.  Assume the prosecution argues that Victim’s utterance is also admissible as a present sense impression.  How should the court rule?

a.
No. There is a more limited time allowed under the Present sense impression.

6.
Prosecution of Defendant for the attempted murder of Victim, her boyfriend.  Defendant denies being the person who pushed Victim off a cliff.  Victim did not die, but was knocked out by the fall and remained comatose for several weeks before waking up in the hospital.  The prosecution calls Witness, a nurse, to testify that as Victim was emerging from his coma, he opened his eyes and screamed, “You did it, Defendant!”  Defendant objects on hearsay grounds.  The prosecution responds that the statement is admissible as an excited utterance.  How should the court rule?

a.
In the victim’s mind, no time has passed. As long as the court finds under a preponderance of evidence (104a) that this is the case (no time has passed in the victim’s mind), then this would qualify as a excited utterance. 

7.
Prosecution of Defendant for the murder of Victim.  Defendant claims he was in another town on the day of the murder.  The prosecution calls Witness to testify that he was talking to Victim on the telephone on the day of the murder when Victim said, “Defendant just walked into the room.  It looks like he wants to show me his new chainsaw.  I will call you right back.”  He never did.  Defendant objects on hearsay grounds.  How should the court rule?

a.
CORROBORATION NOT NEEDED. What’s missing here, which is usually not missing with statements like this, is that there is no other witness there. Usually, the person is speaking to someone who is there who could verify that the event was actually going on. This exception applies even where there is not another witness there. So, as the long has the court finds (104a) a preponderance of evidence that there was in fact an event or condition and that the declarant made the statement while perceiving it.

8.
Prosecution of Defendant vehicular manslaughter.  The driver ran down the victim in a crosswalk and fled.  The car left a tire track clearly showing the tread pattern.  Police took a photo of this track, and also took a photo of the tread pattern of the tires on Defendant’s car.  At trial, the prosecution calls a police officer, who testifies that he showed the two photos to a police tire track expert, and that the expert looked at them and said, “The tread patterns match.”  Defendant raises a hearsay objection to the testimony concerning the expert’s statement.  How should the court rule?

a.
The evidence is the statement "the tread patterns match." Since it is offered to prove the assertion that the tracks match it is textbook hearsay. Does an exception apply? It is not a startling event, so it is not a excited utterance. The photos are not an event or a condition. It’s possible that being shown the photos is an event. But the expert is not describing the event. This also is not a spontaneous statement. Besides, if the rules permitted you to avoid your witnesses with knowledge cross-examined, you could have trial without witnesses. That’s one of the things that the hearsay rule was intended to prevent from happening.

9.
Negligence action arising from a bicycle collision.  Plaintiff alleges that the cyclists had been heading in opposite directions when Defendant suddenly veered into Plaintiff’s path, causing the collision.  To prove Defendant veered into Plaintiff’s path, Plaintiff calls Witness to testify that two or three seconds before the bikes collided, she heard Plaintiff yell, “You’re in my path!”  Defendant makes a hearsay objection.  Plaintiff responds that her statement is admissible as both an excited utterance and a present sense impression.  How should the court rule?

a.
The event or condition is seeing the bike crossing paths and also is a startling event. So, both exceptions are satisfied. Why isn’t this a party admission? Plaintiff cannot offer her own statement as a party admission. D offers P’s statement against him.

10.
Same facts as in Question 9.  Suppose Witness only heard Plaintiff’s exclamation, did not observe the crash itself, and only looked toward the bike path after the two cyclists were already sprawled on the ground, their twisted bikes wrapped around them.  In addition, both Plaintiff and Defendant were knocked out by the crash, neither remembers what happened just before and during the accident, there were no other eyewitnesses, and there is no physical evidence to show whether Defendant veered into Plaintiff’s path.  May Plaintiff’s statement qualify as either an excited utterance or a present sense impression?

a.
Rule 104a, the court may consider the statement itself as evidence. There is no rule for 803 that says the statement alone cannot establish the preliminary facts. We have some indication of what happens and maybe that’s enough. But it’s unclear.

III.
Statements Concerning State of Mind and Physical Condition

A.
Note: We need to be able to distinguish between circumstantial evidence and hearsay. Circumstantial evidence is not hearsay whereas these are exceptions to hearsay.

B.
Fed. R. Evid. 803. HEARSAY EXCEPTIONS; AVAILABILITY OF DECLARANT IMMATERIAL

The following are not excluded by the hearsay rule, even though the declarant is available as a witness:

1.
(3) Then existing mental, emotional, or physical condition. A statement of the declarant's then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant's will.

a.
CEC: § 1251 There is an exception for previously existing mental or physical state. It only works if the declarant is unavailable as a witness. Subsection (b) is a little confusing. It requires the prior state of mind to be itself an issue in the action. What does that mean? If the prior state of mind has to be an element of the action, the prior state of mind does not need to be proved to win on the merits. Maybe what it means is that it has to be proved that the mental state is worse now than it was before. But does that make it as “issue”?

2.
(4) Statements for purposes of medical diagnosis or treatment. Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause of external source thereof insofar as reasonably pertinent to diagnosis or treatment.

a.
CEC: There isn’t really a counterpart in the CA code. See § 1253 only applies to the statement of a victim who was a minor at the time of the proceedings. There is a big overlap of the statement of mind exception, look there. But there is no direct parallel of 803(4)!

C.
Statements of Declarant’s Then-existing State of Mind or Physical Condition (Rule 803(3))

1.
Note: The Shepard case is responsible for the language “but not including a statement of memory or belief to prove the fact remembered.” I.e., this exception cannot be used to look backwards. But we can use this exception to prove that someone’s plans for future event. As in the next case:

2.
Mutual Life Ins. Co. of New York v. Hillmon

a.
Facts: The wife of Hillmon brought an action against the Ins. Co. b/c the Ins. Co. refused to pay the life insurance policy of her deceased husband. The reason the Ins. Co. gave for not paying was that he was not dead. That in fact he and others conspired to make it look like he died to collect the policy. Turns out that he left home and traveled west on a some adventure. He may or may not have reached the place called Crooked Creek. A body was found in a grave at Crooked Creek. Another person meanwhile had written letters to his betrothed and his sister expressing his intention to leave Wichita on a certain day and head in a direction that would have taken him to Crooked Creek. The relevant part of the letter read, “I expect to leave Wichita on or about March the 5th with a certain Mr. Hillmon, a sheep trader, for Colorado, or parts unknown to me." The author of the letter, Walters, also disappeared. So it’s possible that the body was that of Walters, as the Ins. Co. asserted. Hillmon’s wife claimed it was Hillmon.

b.
Analysis: Was the statement of intention in the letter hearsay?

(1)
Probably. We could split hairs about whether it was circumstantial evidence, but it was probably hearsay. Walters did use the words, “I expect,” showing his intentions. Specifically stating that that was what he was feeling. So it appears that it fits into this exception, showing his then existing mental state.

(2)
Notice that your statement about what you think is going to happen can qualify but your statement about what you believe happened cannot. What’s the reason: Necessity, perception, and lack of insincerity especially on the facts here.

c.
If you represented Hillmon, how hard would you fight the Ins. Co.’s effort to get this statement into evidence?

(1)
On the one hand, you may want to keep it out of evidence b/c it proves that the body could be someone’s other than Hillmon.

(2)
On the other hand, you might not be so concerned b/c the statement also shows Hillmon’s intent to travel towards Crooked Creek.

d.
Rule: The Hillmon rule is still followed in U.S. courts. It is now clear that a person's statement of her intention to do something in the future is admissible both to prove that the speaker had such an intention and that the person acted upon that intention. What is not clear is the breadth of the rule, as demonstrated in the following cases.

3.
People v. Alcalde (Cal. 1944)

a.
Facts: Murder prosecution. Defendant was charged with murdering someone who had told another person earlier in the day that she was going to have dinner with Frank that night. D’s name was Frank.

b.
Analysis: What’s different about this fact pattern from the Hillmon case?

(1)
The evidence here is particularly damaging to Frank. Frank should push to keep that statement, or at least his name, out of evidence.

(2)
The court did not allow this statement. “A declaration as to what one person intended to do, however, cannot safely be accepted as evidence of what another probably did”

c.
What's the remaining problem from Hillmon that is addressed here?

(1)
“I’m going to go out to dinner tonight” – no problem, fits in the exception

(2)
“Frank intends to go to dinner tonight” – not admissible b/c it does not show the declarant’s intentions.

(3)
“Frank and I intend to go to dinner tonight – this is the problem statement. Courts have taken both positions. Alcalde says not admissible. Pheaster says yes admissible.

4.
United States v. Pheaster (9th Cir. 1976)

a.
Facts: – a teenage son of a wealthy family disappeared and there was a suggestion that he was kidnapped. The parents made several attempts to deliver the ransom money but to no avail. The child or his body never appeared. On the day he was kidnapped he made a statement that he was going to the parking lot of Sambose, a restaurant, to meet Angelo. Angelo was a defendant. This statement would certainly be admissible to prove declarant’s intention, but to the extent that it proves that the other person would be there to meet him is shaky. This court decided that it was admissible. Other courts would make the witness redact the part of the statement that tended to show someone else’s intention.

If Leonard had to guess, he says the majority of courts lean in favor of admitting the whole statement. But he’s not certain. 

D.
Statements for Purposes of Medical Diagnosis or Treatment (Rule 803(4))

1.
Applies for diagnosis, not just treatment. The common law exception was only for treatment, not diagnosis. The reason being is that a person may lie as to symptoms, but when a person wants medical treatment he is going to be sincere. The federal drafters expanding the exception to even just getting a diagnosis. That’s somewhat controversial b/c there is less of an incentive to be honest if you are not seeking treatment.

2.
Statement does not need to be made by a medical expert. There is nothing in the rule that requires the statement to be made by a medical expert. A person’s own statement, “Call an ambulance, I think I brought my leg,” is a statement made seeking medical treatment and qualifies.

3.
Statement does not have to concern the declarant. Also, the statement doesn’t have to be made by the declarant. A parent saying that her child was throwing up all weekend would seem to qualify. This is a broad exception.

4.
Does not apply to giving a diagnosis. The only exception is that is one way. It’s about a statement made to get diagnosis or treatment not giving diagnosis or treatment. A doctor’s statement, “You have a cold,” would not qualify under this exception. We want the doctor to testify and explain his statement in front of the jury.

5.
Personal knowledge. If a patient had been told that she had a virus. Then she went to another doctor and told him her symptoms and that she had a virus. The statement that she had a virus is inadmissible for lack of personal knowledge.

E.
HYPOS:

1.
Why is it important to admit statements of a person’s state of mind, or statements that stand as circumstantial evidence of one’s state of mind?

2.
Personal injury action by Plaintiff against Defendant following an auto collision.  To prove Plaintiff suffered injuries in the collision, Plaintiff calls Witness to testify that at the scene, when Witness asked Plaintiff if she was hurt, Plaintiff said, “My leg is killing me.”  Is the statement admissible under either Rule 803(3) or 803(4)?

a.
Probably admissible under both. Under 803(3), it is a statement of her then existing physical sensation. 3 doesn’t require any purpose for making the statement. It’s less clear under 4 b/c we don’t know if the statement was made in order to get treatment.

3.
Same case.  Suppose that in response to Witness’s question, Plaintiff added, “I was feeling fine just before the accident.”  Is the statement admissible under either Rule 803(3) or 803(4)?

a.
Certainly hearsay b/c it is offered to prove the assertion that she was fine before the accident. Under 803(3), it was not her then existing state of mind or physical condition. Whether it would come in under 804(4) depends on whether the statement was made seeking medical diagnosis or treatment.

4.
Same case.  To prove that Plaintiff was not injured, Defendant wishes to offer evidence that a paramedic who appeared in response to the accident told Plaintiff at the scene, “luckily, your leg is not broken.”  Is the statement admissible under either Rule 803(3) or 803(4)?

a.
Probably not admissible b/c it was a statement of diagnosis, not a statement in order to get diagnosis. Also does qualify under 803(1) because it required thinking/reflection.

5.
Negligence action by Plaintiff, a young child, against Defendant, the driver of a car who allegedly ran into the child on the street in front of Plaintiff’s school.  Defendant claims her car did not strike Plaintiff and that Plaintiff did not suffer any injury.  To prove that the car struck Plaintiff, causing a hip injury, Plaintiff calls the emergency room doctor who treated her to testify that when the paramedic brought Plaintiff into the emergency room, the paramedic said, “Plaintiff says her hip hurts.”  Is the statement admissible under either Rule 803(3) or 803(4)?

a.
The evidence in question is the paramedic saying, “P says her hip hurts.” Two levels of hearsay. The Plaintiff’s statement could be admitted under 803(3) or (4) so we don’t have a problem with that. And the Paramedic’s statement to the doctor was also for medical diagnosis or treatment! The outer statement is therefore an 803(4) statement.

6.
Same case.  Suppose that after saying, “my hip hurts,” Plaintiff added, “I fell hard after that car hit me.”  Is the statement admissible under either Rule 803(3) or 803(4)?

a.
Doctors would want to know how the injury came about. As a result, this probably would be reasonably pertinent to diagnosis or treatment.

7.
Personal injury action by Plaintiff against Defendant.  To prove that she was injured in the accident, Plaintiff calls Dr. Witness to testify that she examined Plaintiff at the request of Plaintiff’s attorney, and that Plaintiff said, “My head has been hurting ever since the accident.”  Is the statement admissible under either Rule 803(3) or 803(4)?

a.
Admissible under 803(4), it was made for the purpose of diagnosis. Would not be a 803(3) statement b/c it looks to her feelings at an earlier time, not her present sensation. 

8.
Prosecution of Defendant for assault and battery on Victim.  Defendant claims he had nothing to do with the crime.  To prove Defendant was the perpetrator, the prosecution calls Officer, a police officer, to testify that the day after the crime, she interviewed Victim while Victim was recovering in the hospital, and that Victim said, “I distinctly remember that the guy had long, straight hair and was well over six feet tall.”  Is the statement admissible under either Rule 803(3) or 803(4)?  

a.
Clearly not admissible under 803(3). It is exactly the Shepard case problem. Prior identification rule? No, this is just a description, not an identification.

9.
10/01/08 Action for involuntary commitment of a law professor to a mental institution.  To prove that the professor is in serious need of in-patient psychiatric treatment, a psychiatrist testifies that the professor, a man, said, “I am Queen Caroline, and I hereby invoke the rule in my case.”  Is the statement admissible under either Rule 803(3) or 803(4)?  Is the statement hearsay?

a.
The statement is asserting a fact but it is not offered to prove that assertion. Hence, it is not hearsay. It’s relevant b/c it shows his thoughts. It is circumstantial evidence of his mind state and is admissible.

10.
Same case.  Suppose the professor’s statement was, “I believe I am Queen Caroline.”  Is the statement admissible under either Rule 803(3) or 803(4)?

a.
Hearsay. Admissible under 803(3) showing his state of mind. For 803(4) it depends if the statement was made for the purpose of obtaining medical diagnosis or treatment. Without more facts, we can’t make that determination, though.

11.
Prosecution of Defendant for the murder of Victim.  To prove Defendant was the killer, the prosecution wishes to offer evidence that a few days before he was killed, Victim said, “I am afraid of Defendant.”  Is the statement admissible under either Rule 803(3) or 803(4)?

a.
Is it relevant? Victim makes the statement. That is hearsay b/c our first inference is the truth of the statement. The next inference is a leap to go from being afraid means that it was justified and that Defendant is guilty. But it is relevant. It is admissible under 803(3).

Make sure that you do the analysis in the right order. 1. What is the evidence? 2. Is it relevant? 3. It is hearsay? 4. If so, is there an exception? 5. Rule 403?

12.
Same case.  Suppose Victim’s statement had been, “I’m scared because Defendant threatened to hurt me.”  Is the statement admissible under either Rule 803(3) or 803(4)?

a.
“I’m scared” is admissible under 803(3). The rest of the statement is not admissible. Why is this not admissible even though it’s relevant (it’s more likely that D is killer if he made a threat than if he didn’t make a threat)? Why isn’t it admissible as a party admission? If she were on the witness stand, it would be an admissible party admission. The problem is that she is dead and cannot testify so it is an out of court statement and hearsay.

13.
In Hillmon, who was the declarant, what was the statement, and why did the Supreme Court classify it as non-hearsay.

14.
Why was Walters’ statement in Hillmon relevant?

15.
What if Walters had written, “A certain Mr. Hillmon plans to leave Wichita….”  Would the statement be relevant?  Would it be hearsay?  If it is hearsay, would it be admissible under the state of mind exception?

16.
Was Walters’ statement strictly about his own intentions?  If not, why didn’t Hillmon’s representatives object to the statement, insofar as it mentioned Hillmon as well as Walters?

17.
Prosecution of Zed and Abel for the kidnapping and murder of Victim.  In the guilt phase of the trial, both Zed and Abel were found guilty of participating in the crime.  During the sentencing phase, to achieve a harsher sentence for Zed, the prosecution wishes to show that Zed was the one who killed Victim.  To prove this, the prosecution wishes to offer evidence that the day before the crime took place, Abel wrote a letter to her husband in which she said, “Tomorrow, Zed and I are going ahead with a risky plan.  All I can say is that I will stand guard, but I don’t want to have anything to do with any violence.”  Is the statement admissible under either Rule 803(3) or 803(4)?

a.
Abel’s statement is being offered against Zed. It’s relevant b/c it is circumstantial evidence that Zed pulled the trigger. It is not Zed’s own statement, so it’s not a party admission. It is not a co-conspirator statement b/c it was not made in furtherance of the conspiracy. It is hearsay as to Zed. The courts are split as to whether this is admissible under 803(3). See the discussion in my notes about the Hillmon case (p. 220).

18.
Prosecution of Defendant for the murder of Victim.  To prove Defendant committed the crime, the prosecution offers evidence that earlier in the day she was killed, Victim told a friend, “Defendant is planning to come over for dinner tonight.”  Is the statement admissible under Rule 803(3)?  Is it admissible under Rule 803(4)?

a.
Clearly inadmissible hearsay.

IV.
Recorded Recollection (Rule 803(5))

A.
Fed. R. Evid. 803. HEARSAY EXCEPTIONS; AVAILABILITY OF DECLARANT IMMATERIAL

The following are not excluded by the hearsay rule, even though the declarant is available as a witness: . . . 

1.
(5) Recorded Recollection. A memorandum or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness' memory and to reflect that knowledge correctly. If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.

B.
The Rule

1.
Rationale: People’s memory are faulty. Statements about events recorded very soon after the event are likely reliable. There are a whole bunch of preliminary facts that must be determined before you can invoke this exception. It only applies if the person’s present recollection (on the witness stand) isn’t good enough. So you should first ensure that the witness is unable to fully remember.

2.
Preliminary Requirements: 104(a) standard.

a.
The witness must once have had knowledge about a matter;

b.
The witness must now have "insufficient recollection to enable the witness to testify fully and accurately";

c.
The memorandum or record of the witness' knowledge must have been "made or adopted by the witness when the matter was fresh in the witness' memory"; and

d.
The memorandum or record must reflect the witness' prior knowledge accurately.

e.
The witness must also authenticate the document.

3.
Distinguishing Recorded Recollection from Refreshing a Witness' Recollection

a.
Rule 612.  Writing Used to Refresh Memory

Except as otherwise provided in criminal proceedings by section 3500 of title 18, United States Code, if a witness uses a writing to refresh memory for the purpose of testifying, either—

   (1) while testifying, or

   (2) before testifying, if the court in its discretion determines it is necessary in the interests of justice, 

an adverse party is entitled to have the writing produced at the hearing, to inspect it, to cross-examine the witness thereon, and to introduce in evidence those portions which relate to the testimony of the witness. If it is claimed that the writing contains matters not related to the subject matter of the testimony the court shall examine the writing in camera, excise any portions not so related, and order delivery of the remainder to the party entitled thereto. Any portion withheld over objections shall be preserved and made available to the appellate court in the event of an appeal. If a writing is not produced or delivered pursuant to order under this rule, the court shall make any order justice requires, except that in criminal cases when the prosecution elects not to comply, the order shall be one striking the testimony or, if the court in its discretion determines that the interests of justice so require, declaring a mistrial.

b.
Notes:

(1)
You can do anything to help the witness remember but you can't coach too much.

(2)
At what point do you conclude that the witness’ memory has not been refreshed?

(a)
First question the witness. You get to the point where you think the witness does not remember. You can lead the witness a little bit. At some point you move into the recorded recollection exception. The opponent may make a motion for voir dire to help the witness remember so as not to use the document. 

(3)
You need to show the writing to your opponent before you show it to a witness.

(4)
How can the witness testify that she wrote it down accurately if she can’t remember it anymore?

(a)
We kind of skirt over this. It’s part of the artificiality of this rule. She can testify that when she writes things down, she generally writes them down accurately.

(5)
See example on p. 228-230.

c.
CEC § 771.  Production of writing used to refresh memory.

(a) Subject to subdivision (c), if a witness, either while testifying or prior thereto, uses a writing to refresh his memory with respect to any matter about which he testifies, such writing must be produced at the hearing at the request of an adverse party and, unless the writing is so produced, the testimony of the witness concerning such matter shall be stricken.

(1)
NOTE: There is no meaningful difference between the CA recorded recollection rule and the federal rule. Actually, there is a distinction. See this hypo:

(a)
Civil action for personal injuries.  Plaintiff testifies that defendant sexually assaulted her.  On cross-examination defendant reveals many inconsistencies between plaintiff’s testimony and the statement she gave to the police shortly after the alleged assault.  Plaintiff also admits during cross-examination that she reviewed her daily diary prior to testifying to help refresh her recollection.  Defendant asks to have the diary produced and plaintiff objects, asserting that the diary contains personal reflections and other matters that would be embarrassing to reveal to others, especially defendant.  Must the court order plaintiff to produce the diary?  If the court orders the diary produced and plaintiff still declines, must the court strike her testimony?  Answer according to the Federal Rules and the C.E.C.

Fed: Rule 612 allows the adverse party to offer the writings into evidence. The order would be under the discretion of the court.

CEC: § 771 “such writing must be produced at the hearing at the request of an adverse party and, unless the writing is so produced, the testimony of the witness concerning such matter shall be stricken”

C.
HYPOS:

1.
Prosecution of Defendant, a Caucasian man, for assault and battery on Victim following a barroom brawl.  Defendant denies being involved.  To prove that he was not involved, Defendant calls Witness, the bartender, and asks the bartender to describe the person who started the fight.  Witness testifies that she cannot remember what the person looked like.  Defendant then wishes to show Witness a copy of a note Witness wrote after the event, which contains a description of the attacker as an Asian male.  The prosecution objects.  Defendant responds that he is merely trying to refresh Witness’s recollection.  How should the court rule?

a.
Overruled. The lawyer is merely trying to refresh Witness’ memory. It’s permissible as long as the opponent has been shown the document beforehand.

2.
Same case.  Assume that the court allows Defendant to show the note to Witness, but that after looking at it, Witness states that he still has no independent memory of the attacker’s appearance.  Defendant then asks Witness if, shortly after the brawl, she wrote an account of the incident that included a description of the person who started the fight, whether the person’s appearance was fresh in her memory when she wrote the document, and whether the document contained an accurate description.  After each question, Witness answers, “Yes.”  Defendant then shows Witness the same document referred to in Question 1, and Witness identifies it as the account she wrote.  Defendant asks Witness to read the part of the account that describes the person who started the fight.  (The document states that the perpetrator was an “Asian male.”)  The prosecution objects on hearsay grounds.  How should the court rule?

a.
Overruled. All of the requirements of 803(5) are satisfied.

3.
Same case.  Assume that instead of objecting, the prosecutor makes a motion to interrupt the direct examination to conduct a “voir dire” of Witness concerning the document.  Should the court grant that motion?

a.
Yes. It’s rare that a court won’t. If you want, usually the court will let you try. But voir dire must be limited to that one issue.

4.
Same case.  During the voir dire examination, Witness admits that she can’t remember exactly when she wrote the description, and that it might have been several weeks after the brawl took place.  The prosecutor renews her objection.  How should the court rule?

a.
There’s a real issue now. The burden falls on the party asserting the recorded recollection exception to show all the requirements of 803(5). The court may say that it doesn’t believe the defense has made a sufficient showing. Realistically, the trial court could go either way and an appellate would not likely change it. But it’s likely to sustain the objection.

5.
Same case.  Assume the court overrules the prosecutor’s objection and allows Witness to read into the record her description of the perpetrator.  The prosecutor, having seen a copy of the document, knows that Witness had apparently written “white” before “male,” but had crossed it off and written the word “Asian.”  The prosecutor moves for admission of the document into evidence as an exhibit.  Defendant objects.  How should the court rule?

a.
It should be admitted into evidence. The rule says that the document can be admitted as an exhibit by the adverse party, which is the prosecution here b/c the defense offered the document initially.

6.
Same case.  Assume that Witness did not write the document.  Instead, it was written by Officer, a police officer to whom Witness spoke shortly after the brawl.  After Witness testifies that she no longer remembers what the perpetrator looked like, Defendant calls Officer, elicits testimony about the document, and asks Officer to read the description into the record.  The prosecutor objects.  How should the court rule?

a.
The officer doesn’t have personal knowledge of who started the fight. The only thing he has personal knowledge of is what Witness told him. There’s no way to establish an 803 exception without having the declarant testify.

7.
Same case.  Suppose that instead of calling Officer, Defendant asks Witness whether she gave a description to Officer when the perpetrator’s appearance was fresh in her mind.  Witness answers that she did.  Defendant then asks whether her description was accurate.  Witness says yes.  Defendant then asks if she saw what Officer wrote down.  Witness says yes.  Defendant then asks whether Officer accurately wrote down what Witness told Officer.  Again, Witness answers yes.  Defendant asks Witness to read the description into the record.  The prosecutor objects.  How should the court rule?

a.
It doesn’t matter that the witness is not the person who wrote it down. Overruled. This is what the rule means by “adopted.” Adopted means verified for accuracy.

V.
Business and Public Records

A.
Records of Regularly Conducted Activity (Rule 803(6))

1.
Fed. R. Evid. 803. HEARSAY EXCEPTIONS; AVAILABILITY OF DECLARANT IMMATERIAL

The following are not excluded by the hearsay rule, even though the declarant is available as a witness: . . .

a.
(6) Records of Regularly Conducted Activity. -- A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnosis, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report, record or date compilation, all as shown by the testimony of the custodian or other qualified witness, or by certification that complies with Rule 902(11), Rule 902(12), or a statute permitting certification, unless the course of information or the method or circumstances of preparation indicate lack of trustworthiness. The term "business" as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit.

2.
Rationale:

a.
Reliability - They are thought to be reliable b/c the people who supply the information to the records have a reason to be reliable – Their jobs depend on it. And the businesses rely on the accuracy of those records.

b.
Necessity – if you did not allow these records to come in you would have to call a whole slew of witnesses who probably don’t remember what happened on that routine day.

3.
Broken down: A memorandum/report of

a.
acts, events, conditions, opinions, or diagnoses

b.
made at or near the time

c.
by, or from information transmitted by, a person with knowledge

d.
if kept in the course of a regularly conducted business activity

e.
and if it was the regular practice of that business activity to make the memorandum

f.
as shown by the testimony of the custodian or other qualified witness - In many instances it will be self-suthenticating.

g.
unless it is untrustworthy

(1)
Pomer v. Hoffman

(a)
Pomer v. Hoffman was a Supreme Court decision that involved a railroad accident. The railroad wanted to offer into evidence the statement of the engineer about what he did just prior to the crash. The Court said that the record of the accident investigation (it was a business record, not a public record) that contained the statements of the engineer (it was written by the engineer) was not admissible as a business record b/c it was untrustworthy. The engineer was the person who might have been at fault and he had every motive to lie in the report. You wanna look at the sources of info in the report and determine if there is any reason why those sources may be untrustworthy. If they are untrustworthy, the last sentence of 803(6) might exclude it.

h.
Note the broad definition of business

4.
Differences between CA and Fed  in business records exception:

	a.
FED
	CEC § 1271

	Must be regular practice of the business to make the record
	No such requirement

	Covers opinions
	Does not cover opinions

	Evidence satisfying other requirements is admissibility unless opponent shows it is untrustworthy.


	Evidence satisfying other requirements is admissibility unless proponent shows it is trustworthy.




5.
HYPOS: 10/06/08

a.
What parts of Saul Supervisor’s testimony established each foundational requirement of Rule 803(6)?  Was the court correct in overruling defendant’s hearsay objection?

b.
Civil action to recover for personal injuries suffered in an automobile accident.  After the accident, Plaintiff was taken to the emergency room at General Hospital. To prove the extent of his injuries, Plaintiff offers into evidence a record of the emergency room, written by the attending physician, which states “Preliminary diagnosis: Permanent impairment of anterior keester.”  Is this hearsay?  If so, what must Plaintiff show to have the record admitted as a business record?

(1)
Is it “A memorandum, report, record, or data compilation, in any form”? Yes. 

Is it “of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge”? Yes.

Is it “the regular practice of that business activity to make the memorandum, report, record or data compilation”? Yes.

Was it “shown by the testimony of the custodian or other qualified witness”? Yes.

In fact, it is self-authenticating.

There is no reason to think there is lack of trustworthiness.

c.
Same case.  Under Rule 803(6), does it matter that General Hospital is a non-profit hospital?  That the record contains a diagnosis rather than merely reciting observations?

(1)
Nope. Nope. It’s very clear from the language of the statute.

d.
Same case.  Assume the record states, “Admitting nurse informs me that patient was unconscious when he arrived.  My preliminary diagnosis is permanent impairment of anterior keester.”  Defendant objects to admissibility on the ground this is double hearsay.  How should the court rule?  Suppse the doctors’s statement was not contained in the record, but was an oral statement reported in the testimony of a witness who heard the doctor make the statement.  Would it be admissible?

(1)
Double hearsay. Inner statement from nurse, “Patient unconscious upon arrival.” Outer hearsay from doctor, “permanent impairment, etc.” Both the nurse and doctor are employees and they both have a duty to observe and report those events accurately. Therefore, there is no problem and it fits with 803(6), the business records rule.

With no recording of  any kind, it could not come in under the business exception. However, it would be a 803(4) exception. That is, the nurse’s statement would be admissible b/c it is a statement seeking medical diagnosis or treatment. But, the doctor’s statement is a diagnosis and is not included in the 803(4) exception. Actually, the nurse’s statement would be admissible if there were testimony to her statement. Since her statement is within the doctor’s statement (diagnosis), it is not admissible.

e.
Same case.  Assume the record states, “Admitting nurse informs me that patient stated he had abdominal pain.  My preliminary diagnosis is permanent impairment of anterior keester.”  Defendant objects to admissibility on the ground this is triple hearsay.  How should the court rule?

(1)
The most inner statement is the patient’s statement of abdominal pain. The next layer is the nurse relaying that message to the doctor. The outer layer is the doctor’s quoting all this as part of his diagnosis. 

The inner statement is hearsay but admissible under 803(3) or (4). The nurse’s statement is okay within a business record b/c she has a duty to observe and report those events accurately. The doctor’s statement is also admissible under 803(6).

f.
Same case.  Assume the record states, “Admitting nurse informs me that patient stated the other driver ran the red light.  My preliminary diagnosis is permanent impairment of anterior keester.”  Defendant objects to admissibility on the ground this is triple hearsay.  How should the court rule?

(1)
The inner statement is not reasonably pertinent to medical diagnosis or treatment. Therefore, there is no exception into which this falls. You can redact portions of the record that are not permissible. Under other facts, however, there may be an exception. For instance, if the statement was also an excited utterence. This doesn’t work either b/c the nurse did not have a duty to report that accurately as part of her job b/c it doesn’t have to do with medical treatment. The nurse herself could testify to the excited utterence. If you could somehow prove that the nurse had a duty to record that statement, then it may work. 

g.
Action by Hospital against Patient to recover under an unpaid bill.  Hospital offers evidence that its accounting records reveal Patient owed $100,000 for services and has paid nothing.  Patient offers his checking account register, which shows he paid in full.  Are these both admissible under Rule 803(6)?  Can you argue that the provision’s preference for the records of a business over the personal records of an individual is unwarranted?

(1)
The hospital’s accounting records are a business record. Patient’s account register does not qualify. You could use your bank record, though. You may have to call a bank employee to authenticate the record. Or use a self-authenticating manner. Your checking account register may qualify under recorded recollection. But you need a loss of memory to use the recorded recollection. Not remembering details can count as a loss of memory.

B.
Public Records and Reports (Rule 803(8))

1.
Fed. R. Evid. 803. HEARSAY EXCEPTIONS; AVAILABILITY OF DECLARANT IMMATERIAL

The following are not excluded by the hearsay rule, even though the declarant is available as a witness: . . .

a.
(8) Public records and reports. Records, reports, statements, or data compilations, in any form, of public offices or agencies, setting forth 

(1)
(A) the activities of the office or agency, or 

(2)
(B) matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or 

(3)
(C) in civil actions and proceedings and against the Government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of information or other circumstances indicate lack of trustworthiness.

2.
Broken down: 

a.
Public offices or agencies – local or federal, any type of public institution.

b.
(A) – This is straightforward.

c.
(B) Matters observed – must have a duty to observe and a duty to report. BUT, there is an exception in criminal cases. The drafters did not want trial by affidavits. So, matters observed by police/law enforcement personnel are not admissible. (This has been interpreted to mean that the government can’t offer it as evidence. The defendnat may, see below.)

d.
(C) Civil Cases and defendants in criminal cases may offer against the other litigate and government factual findings, etc. unless there is an indication of lack of trustworthiness. 

e.
NOTE! CEC: does not have same rule (that govt cannot offer against criminal defendant. But that may be different now b/c of confrontation.

3.
Should something that is specifically excluded in 803(8) be admissible under the business records exception?

a.
Some courts make the following analysis: Go first to the most natural exception to the hearsay rule. The Public Records exception gives a specific reference to this situation and there is it specifically excluded. Therefore, you can’t get this in under the business records exception.

b.
What about the recorded recollection exception. Call the forensic expect and use the record to refresh his memory first.

c.
Most of the time where it doesn’t fit one exception, you can use another. This is an exception to that.

d.
Some courts would not let it come in under the business exception. Some courts wouldn’t come in under any exception. Some courts used to let it in under the business exception but that has changed with the confrontation supreme court thing that Leonard was talking about. See two pages from here.

4.
Beech Aircraft Corp. v. Rainey

a.
The Supreme Court held that coverage of subdivision (C) includes reports containing opinions, as long as those opinions are based on investigations and factual findings. A public record may be admitted under subdivision (C) even when the factual finding in that record is based on statements from persons who are not public officials. For example, a report of the Federal Aviation Administration that reaches a finding concerning the cause of an airplane crash could be admitted under Rule 803(8)(C) even if that finding was based in part on interviews with eyewitnesses to the crash. The eyewitness statements, however, would not be admissible unless within another hearsay exception.

5.
HYPOS: 

a.
Murder prosecution.  The state offers into evidence the report of the police forensic specialist who retrieved and then tested two blood samples she found at the murder scene and a blood sample she took from Defendant after his arrest.  The report describes the genetic characteristics of each sample and concludes that one crime scene sample is a match for Defendant’s blood sample.  Defendant objects to the report on the ground of hearsay.  How should the court rule?

(1)
Not admissible. Under (B) or (C) it’s a criminal case and it’s offered by the government. It probably fits better under (C). How does the prosecutor get around this? Call the forensic specialist.

(2)
NOTE! CEC: does not have same rule. But that may be different now b/c of confrontation.

b.
Same case.  Assuming the prosecution could establish all the requisite foundational facts, should the court admit the report as a business record under Rule 803(6)?

c.
Same case.  The defense offers into evidence a portion of the same report that states the other crime scene sample does not match Defendant’s blood.  The prosecution objects on the ground of hearsay.  How should the court rule?

(1)
Overrule. The defense can offer the report under (C). (B) is only against the government.

d.
Same case.  If the defense successfully admits the portion of the report described in Question 3, what argument can the prosecution make about the admissibility of the portion of the report described in Question 1?

(1)
The completeness rule.

e.
Same case.  The prosecution offers into evidence just that portion of the report in which the forensic specialist stated that she found the crime scene blood samples under the victim’s fingernails.   The defense objects on the ground of hearsay.  How should the court rule?

(1)
This is an observation, so under (B) the government cannot offer it.

f.
Same case.  The police forensic specialist testifies that Defendant’s blood matches a blood sample found at the crime scene.  On cross-examination, the defense challenges the witness’s expert qualifications.  The prosecution then offers into evidence records from the witness’s personnel file at the police department that shows he passed all regular proficiency tests with flying colors.  The defense objects on the ground of hearsay.  How should the court rule?

(1)
This fits under (A). It is a routine activity. The document is a report of a test. If that counts as a matter observed, than everything would be considered observed. Northern Ireland, gun serial number case: The police opened the packages and observed the serial numbers then wrote them in a report. The Court allowed it b/c it was considered routine activity. What would the officers offer under cross-examination?

C.
Absence of Entry in Business or Public Record (Rules 803(7) and 803(10))

1.
Fed. R. Evid. 803. HEARSAY EXCEPTIONS; AVAILABILITY OF DECLARANT IMMATERIAL

The following are not excluded by the hearsay rule, even though the declarant is available as a witness: . . .

a.
(7) Absence of entry in records kept in accordance with the provisions of paragraph (6). Evidence that a matter is not included in the memoranda reports, records, or data compilations, in any form, kept in accordance with the provisions of paragraph (6), to prove the nonoccurrence or nonexistence of the matter, if the matter was of a kind of which a memorandum, report, record, or data compilation was regularly made and preserved, unless the sources of information or other circumstances indicate lack of trustworthiness.

b.
(10) Absence of public record or entry. To prove the absence of a record, report, statement, or data compilation, in any form, or the nonoccurrence or nonexistence of a matter of which a record, report, statement, or data compilation, in any form, was regularly made and preserved by a public office or agency, evidence in the form of a certification in accordance with Rule 902, or testimony, that diligent search failed to disclose the record, report, statement, or data compilation, or entry.

2.
HYPOS:

a.
State court prosecution for possession of an unregistered firearm.  The prosecution calls the custodian of records of the State Department of Public Safety, who offers to testify that a diligent search of the records of that public agency reveals the absence of any registration for the firearm found in Defendant’s possession.  Defendant objects on the ground of hearsay.  The state evidence rules do not have a provision comparable to Rule 803(10) but follow a definition of hearsay identical to that in Rule 801(c).  Make an argument that the testimony does not contain hearsay.

(1)
This would qualify.

Exceptions to the Hearsay Rule: Unavailability of Declarant Required

I.
Unavailibility

A.
The Rule

1.
Fed. R. Evid. 804. HEARSAY EXCEPTIONS; DECLARANT UNAVAILABLE

a.
(a) Definition of unavailability. "Unavailability as a witness" includes situations in which the declarant -- 

(1)
Privilege - is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant's statement; or

(2)
Refusal to Testify - persists in refusing to testify concerning the subject matter of the declarant's statement despite an order of the court oto do so; CEC: no comparable rule in CA but will likely be deemed unavailable or

(3)
Lack of Memory - testifies to a lack of memory of the subject matter of the declarant's statement; CEC: No comparable provision unless we say this is a mental imfirmity under § 240(a)(3) or

(4)
Inability to Testify - is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity; or 

(5)
Cannot Be produced - is absent from the hearing and the proponent of a statement has been unable to procure the declarant's attendance (or in the cases of a hearsay exception under subdivision (b)(2), (3), or (4), the declarant's attendance or testimony) by process or other reasonable means. The proponent must demonstrate that reasonable means were used to located the declarant. Perfunctory measures such as a letter or telephone call to a recent address usually will not suffice. The proponent should also look for forwarding ordered with the post office, inquire at eh declarant's last known workplace, ask the declarant's family members and acquaintances for information about her whereabouts, and take other steps appropriate to the situation.
CEC: 240(a)(4): It doesn’t say “other reasonable means.” It only requires use of process.
A declarant is not unavailable as a witness if exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement or wrongdoing of the proponent of a statement for the purpose of preventing the witness from attending or testifying.

b.
Note: notice that the declarant can be in court and still be deemed unavailable.

c.
Note: Notice that a person can be subject to cross-examination b/c he's there testifying, but still unavailable b/c he doesn't remember.

d.
Note: The last line means you can't kill the witness and then get a hearsay exception.

e.
The Standard: 104(a) - Because a statement within the hearsay exceptions will be relevant regardless of the availability of the declarant, unavailability is a preliminary fact that must be decided by the court under Rule 104(a).

f.
HYPOS: 10/08/08

(1)
Civil action for battery.  Defendant denies involvement in the fight.  Shortly after Plaintiff was attacked, she named Defendant as her attacker.  She then lapsed into a coma and has not recovered.  Plaintiff wishes to offer her statement into evidence under the dying declaration exception to the hearsay rule.  Defendant objects on grounds Plaintiff is not unavailable.  How should the court rule?

(a)
Number 4 is unable to testify b/c of then existing illness. She is unavailable. Objection overruled.

(2)
Same case.  Suppose Plaintiff is not comatose but is still hospitalized because she is not well enough to go home.  Defendant makes the same objection.  How should the court rule?

(a)
If she can’t go home, she can’t go to court. She is still unavailable.

(3)
Same case, and same situation as in Question 2.  Suppose Defendant argues that if Plaintiff cannot come to court, the court can go to Plaintiff by having court officers, attorneys, and jury go to the hospital, where Plaintiff can testify from her room.  Is Plaintiff available now?

(a)
It’s not reasonable for a court to convene in a hospital. Some courts have gone to the hospital and recorded the testimony and cross-examination and then played the tape to the jury.

(4)
Same case.  Zed was an eyewitness to the attack on Plaintiff.  Assume Zed testified for the plaintiff at an earlier trial of the same action that resulted in a mistrial.  At the earlier trial, Zed testified that she saw Defendant attack Plaintiff.  Before the second trial, Plaintiff lost track of Zed.  Plaintiff’s investigator learned that she no longer lived at the address she had given previously, and she did not leave any forwarding information.  In addition, Zed’s employer reported that she had quit abruptly, saying only that she “needed to get away.”  No further effort was made to find Zed.  At trial, Plaintiff wishes to offer the transcript of Zed’s preliminary hearing testimony under the former testimony exception.  Defendant objects on the ground Plaintiff has failed to demonstrate Zed’s unavailability.  How should the court rule?

(a)
Plaintiff should do more investigation: ask families, co-workers, etc. This is a close call to be made by a judge.

(5)
Prosecution of Defendant for corporate securities fraud.  At Defendant’s preliminary hearing, the prosecution called Witness, an alleged co-conspirator of Defendant.  Witness testified that Defendant was involved.  Witness refuses to testify at trial, however, asserting her privilege against compulsory self-incrimination.  The prosecutor then confers “use immunity” on Witness, meaning that the government may not use any of Witness’s testimony against her.  Despite having use immunity, and despite the court’s demands that Witness testify, she persists in her refusal.  The prosecution now offers the transcript of Witness’s preliminary hearing testimony under the former testimony exception.  Defendant objects on the ground Witness is not unavailable.  How should the court rule?

(a)
804(a)(2) – She is unavailable b/c she refuses to testify. Even if your reason for not testifying is completely wrong or stupid, she is unavailable.

(6)
Retrial of a negligence action by Plaintiff against Defendant arising from a skateboard collision.  At the first trial, Plaintiff called Witness, who testified that Defendant skated directly into Plaintiff’s path.  Plaintiff calls Witness at the second trial, and although Witness remembers the incident vaguely, she does not remember the events immediately before the actual collision.  Plaintiff asks to have the transcript of Witness’s testimony from the first trial read into the record.  Defendant objects on the ground Witness is not unavailable.  How should the court rule?

(a)
804(a)(3)

(7)
Same case.  Suppose that shortly after the accident, a police officer approached Witness and asked her to point to the person who caused the collision.  Witness then pointed to the person.  At trial, however, Witness does not remember who she pointed out in response to the officer’s request.  Plaintiff then calls the officer to testify that Witness pointed to Defendant.  Defendant objects on hearsay grounds.  Plaintiff responds that Witness’s act qualifies as prior identification under FRE 801(d)(1)(C).  Defendant argues that because Witness is unavailable, she is not “subject to cross-examination concerning the [prior identification].”  How should the court rule?

(a)
She is willing to answer questions, so she is subject to cross-examination and 801(d)(1)(C) applies. At trial, she doesn’t remember, testifying to lack of memory and is deemed unavailable. She is simultaneously unavailable and subject to cross-examination.

(8)
Same case.  Suppose Plaintiff sent a letter to Witness asking her to appear at the second trial.  Witness responded in writing that she would appear.  However, Witness does not show up on the specified date.  Plaintiff offers into evidence the transcript of Witness’s testimony at the first trial.  Defendant objects on the ground Witness is not unavailable.  How should the court rule?

(a)
The court will not deem the witness unavailable. There should have been a supeona, a compulsion to show up in court. That’s a reasonable method to get someone in court.

II.
The Former Testimony Exception Rule ((804(b)(1))

A.
Fed. R. Evid. 804. HEARSAY EXCEPTIONS; DECLARANT UNAVAILABLE 

1.
(b) Hearsay exceptions. The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:

a.
(1) Former testimony. Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.

B.
Requirements in addition to declarant's unavailability:

1.
The testimony must have been "given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding."

2.
If the current cases is a criminal prosecution, the party against whom the evidence is now offered:

a.
must have "has an opportunity to develop the testimony by direct, cross, or redirect examination"; and

b.
must have has a "similar motive" to develop the testimony by such examination.

3.
If the current case is a civil action, the party against whom the evidence is now offered, or a predecessor in interest of that party, must have had as opportunity and similar motive to develop the witness' testimony.

a.
Predecessor in interest is not given  the same meaning it carries in property or contract law. It is not limited solely to a person in privity with the party against whom the evidence is now offered, such as the prior owner of real property now held by that party. Instead, in keeping with the purposes and policies supporting the hearsay rule, that person must have been one whose interest and motivations track those of the party against whom the evidence is now offered. In fact, the courts have tended to read the term predecessor in interest as surplusage, requiring no foundation beyond the opportunity and similar motive requirement. Thus, the evidence qualifies under Rule 804(b)(1) as long as anyone had an opportunity to examine the witness in the earlier trial and had a motive to do so sufficiently similar to the motive that the party against whom the evidence is now offered has.

C.
Similar Motive

1.
Criminal vs. Civil: First case vehicular manslaughter, witness called by prosecution. Second case civil trial. Even though the results in the civil and criminal cases are not identical, they are similar in that both adverse judgments would be of great consequence. The rule only requires that the party's factual purpose in developing the witness' testimony be similar; the ultimate goal of the trial would not be important.

a.
Note: This rule is not categorical. See p. 251 for an example.

2.
Changes lawyer for the second trial. The rule requires only that the factual issues raised by the witness' testimony be similar. A change in tactics would not affect the application of the former testimony exception as long as Defendant's factual purpose in conducting cross-examination is sufficiently similar to the former lawyer's purpose.

a.
Note: That purpose can change. See pp. 251-2 for an example.

D.
How to show former testimony

1.
Court Reporter's transcript - most accurate way. Although the use of the transcript introduces another layer of hearsay (b/c the transcript is the court reporter's assertion that these words were spoken by the witness), the transcript will qualify as the reporter's business record, and might also qualify as the reporter's recorded recollection or even as a public record

2.
Witness with first-hand knowledge of that testimony - That individual could testify to what she remembers of the witness' testimony. She need not have personal knowledge of the truth of the earlier testimony; she need only have personal knowledge of the testimony itself. No "best evidence" requirement. She is testifying as to what she observed, not what the transcript says. If she testified about what the transcript says, then the best evidence rule would apply.

E.
The Grand Jury – tool of the prosecutor. The purpose of the grand jury is to determine whether there should be charges brought against someone. In most cases, if you’re called to testify at a grand jury you don’t get to have a lawyer with you.

F.
HYPOS: 

1.
Prosecution of Defendant for bank robbery.  At an earlier trial, which resulted in a hung jury, Witness testified for the prosecution that she saw Defendant and Zed point weapons at the bank tellers and demand all the money.  At the new trial, the prosecution calls Witness to give the same testimony, but Witness refuses to testify, claiming a non-existent privilege, and continues to refuse even after the court orders Witness to testify.  The prosecution wishes to offer into evidence the transcript of Witness’s testimony from the first trial.  Defendant objects on hearsay grounds.  How should the court rule?

a.
Overrule. 804(b)(1) applies. The testimony is being offered against the same party. It’s the same trial so the motivations are the same. This is a typical case for the former testimony exception. There are two levels of hearsay, the statement and the transcript. 803(8) works to allow the transcript. It properly needs to be authenticated.

2.
Same case.  Assume Zed, the other person with whom Defendant allegedly robbed the bank, disappeared after the robbery and was not found until a few weeks before the second trial.  The prosecutor at the second trial offers the transcript of Witness’s testimony against both Defendant and Zed.  Is it admissible against Zed?

a.
No. Zed was did not have an opportunity and similar motive to develop the testimony at the first trial.

3.
Same case.  Assume once again that Witness’s former testimony is only being offered against Defendant.  Instead of offering the transcript of Witness’s testimony, the prosecution calls a newspaper reporter who was in court during Witness’s testimony at the first trial, covering the case.  The prosecutor asks the newspaper reporter to relate the substance of Witness’s testimony.  Defendant objects on hearsay and best evidence rule grounds.  How should the court rule?

a.
The best evidence rule only applies when the testimony regards the contents of a writing. Here, he is just testifying to what he saw, not about what the transcript says.

4.
Second trial of a negligence action by Plaintiff against Defendant arising from a skateboarding accident. Plaintiff claims Defendant suddenly swerved into Plaintiff’s path and struck Plaintiff. At the first trial, to prove Defendant swerved into Plaintiff’s path, Plaintiff called Witness, expecting Witness to testify to that effect. But Witness’s direct examination testimony was at best ambiguous, and on cross-examination, Witness testified that it was Plaintiff who swerved into Defendant’s path. Plaintiff’s redirect examination failed to discredit Witness’s testimony. Defendant prevailed. On appeal, the court reversed and remanded the case for a new trial. Unfortunately, Witness died between the two trials. Defendant wishes to introduce the transcript of Witness’s testimony from the first trial. Plaintiff raises a hearsay objection. How should the court rule?

a.
Yes. P had an opportunity to develop witness’ testimony.

5.
Same facts.  Suppose Plaintiff did not attempt to undermine the testimony Witness gave on cross-examination, preferring to leave well enough alone and not risk making the situation even worse.  May Defendant introduce the transcript of Witness’s testimony at the retrial?

a.
Yes, he had opportunity and similar motive even if he didn’t use his opportunity.

6.
Prosecution of Defendant for racketeering.  The indictment resulted from a grand jury investigation during which Witness, an alleged member of Defendant’s “family,” testified that Defendant ran a huge illegal drug importation operation.  At trial, the prosecutor calls Witness, but Witness refuses to testify despite a court order, citing fear of reprisal.  The prosecutor then offers into evidence the transcript of Witness’s grand jury testimony accusing Defendant.  Defendant objects on hearsay grounds.  How should the court rule?

a.
804(a)(2), the witness is unavailable. But under 804(b), since there was no opportunity for cross-examination, it should not be allowed. Sustained.

Is the prosecutor out of options? He should offer the witness immunity. “Use” immunity (won’t be used against you) or ____ immunity (not charge you for any crime you admit to). The only other option is to offer witness protection.

7.
Same case.  Suppose that when she testified before the grand jury, Witness insisted that Defendant did not have anything to do with illegal drug importation.  Other witnesses, however, provide sufficient evidence to lead the grand jury to indict Defendant.  Witness dies in a plane crash before trial, due to no fault of the prosecution or Defendant.  At trial, Defendant offers into evidence the transcript of Witness’s grand jury testimony.  The prosecution objects.  How should the court rule?

a.
It’s all about what the motivation of the prosecutor would have been. The prosecution argument is that we drop witnesses when they turn out not to be helpful to the indictment. We do not go on with further questioning. The Supreme Court is sympathetic to that argument. However, if D can show that Pros had a strong motive to continue questioning in that individual case in the same manner as would be done at trial, then it could be allowed.

8.
Same facts.  Suppose Witness had not died in the plane crash and Defendant calls Witness to testify at the trial.  Witness refuses, however, claiming a fear of prosecution based on her testimony.  What steps may Defendant take to obtain Witness’s testimony?

a.
A Defender does not have the power to confer immunity on a witness. He could ask the prosecutor but it’s unlikely. The Defense has very few options. We are assuming that the court has ruled that the Pros did not have a similar motive at the grand jury, so the grand jury testimony is out.

9.
Same facts.  Suppose Witness’s grand jury testimony had been favorable to the government’s case.  At Defendant’s trial, if Witness is reluctant to repeat her testimony, what steps might the government take to require Witness to testify?

a.
The government has to power to grant immunity, something the defense does not have.

10.
Is it fair that the government has a far greater chance of being able to make use of inculpatory grand jury testimony than a criminal defendant has of making use of exculpatory grand jury testimony?

a.
Could argue both ways.

11.
Civil action for battery by Plaintiff against Zed and Corporation.  Plaintiff alleges that Zed, who worked as a security guard at Corporation headquarters, committed battery when she forced Plaintiff to submit to an invasive full body search in the lobby of the building before allowing Plaintiff to take an elevator to a Corporation office.  The state also filed criminal assault and battery charges against Zed.  At that trial, the prosecution called Witness, who testified that she observed Zed’s search of Plaintiff.  Zed cross-examined Witness, seeking without success to get Witness to admit that Zed did not conduct the invasive search alleged by the government.  Zed was acquitted.  Witness died before the civil action came to trial.  Plaintiff now offers against both defendants the transcript of Witness’s testimony at the criminal trial.  Assume Plaintiff claims Corporation is liable on a theory of respondeat superior.  Both Zed and Corporation raise hearsay objections to admission of the transcript.  How should the court rule?

a.
It is admissible against Zed b/c he had an opportunity to cross-examine with the same motive. The motive is the same even though this is a civil trial and the earlier trial was criminal.

Motivation means: what is the factual thing that you want to establish. What are you trying to get out of the witness?

The Corporation wants to show that Zed went beyond the scope of employment. If so, the corporation may want to further show the extent of Zed’s search. If so, it is not admissible b/c the corp. did not get a opportunity to cross-examine with similar motives. 

However, if the corp only wants to show the Zed didn’t do it, then it is admissible. So admissibility depends on the defense asserted. This is what is meant by the language “predecessor in interest” in the statute. This only works in civil cases. Courts have not read predecessor in interest here as it is understood elsewhere. It means having the same motive here.

III.
The Dying Declaration Exception (Rule 804(b)(2))

A.
Fed. R. Evid. 804. HEARSAY EXCEPTIONS; DECLARANT UNAVAILABLE . . .

1.
(b) Hearsay exceptions. The following are not excluded by the hearsay rule if the declarant is unavailable as a witness: . . .

a.
(2) Statement under belief of impending death. In a prosecution for homicide or in a civil action or proceeding, a statement made by a declarant while believing that the declarant's death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death.

B.
Prerequisites in addition to being unavailable:

1.
The case in which the evidence is offered must be a civil action or a homicide prosecution;

2.
The statement must have been made by the declarant while believing that his or her death was imminent (104(a)); and

3.
The statement must concern the cause or circumstances of what the declarant believed to be impending death

4.
CEC: Does not require unavailability. Applies to all criminal cases as well.

C.
HYPOS: 10/13/08

1.
Prosecution of Defendant for the attempted murder of Victim.  Defendant denies involvement.  The attack on Victim left her critically injured, and she lapsed into a coma from which she has not recovered at the time of trial.  The prosecution wishes to offer evidence that before becoming comatose, Victim told an attending nurse, “I don’t expect to make it.  I hope Defendant pays for this.”  Defendant objects on hearsay grounds.  How should the court rule?

a.
All the requirements except the homicide requirement have been met, Therefore the objection has to be sustained. This is an attempted murder prosecution, not a homicide prosecution. Impending death requirement: The statement, “I don’t expect to make it” may be considered. It is within the judge’s discretion if that qualifies as “imminent.”

2.
Same facts, except assume that Victim died and the charge is murder.  Defendant lodges a hearsay objection to the evidence of Victim’s statement.  How should the court rule?

a.
Now it is admissible as long as the judge determines that Victim believed death was imminent. It would not be irrational if the statement “I don’t expect to make it” is considered to be more of a general statement rather than expecting an imminent occurrence. 

3.
Same facts.  Assume Victim did not die until several weeks after making the statement.  How does this affect its admissibility as a dying declaration?

a.
This has no affect. As long as the declarant believed that she was going to die imminently, it doesn’t matter that she ended up living long. “Imminent” is a judgment call. It doesn’t mean with seconds. Whatever the judge finds as a short enough time to motivate the person to be honest will presumably meet the imminence requirement.

4.
Civil action for battery by Plaintiff against Defendant.  The action stems from a barroom brawl during which Plaintiff, who claims he was an innocent bystander, was seriously injured.  Defendant also claims he was a bystander.  To prove that Defendant was involved in the fight, Plaintiff wishes to offer evidence that while Zed, who was injured trying to stop the brawl, was recovering in the hospital, she suddenly sat upright in bed and said to a nurse, “I must follow the white light.  Defendant put me here, but I will be at peace soon.”  At the time of the trial, Zed has recovered but is on a long trip out of the country and beyond the reach of the court’s subpoena power.  Defendant makes a hearsay objection to testimony concerning Zed’s statement.  How should the court rule?

a.
The judge might be skeptical whether, given the nature of the injuries, Zed really believed he was about to die. The judge has to make a determination as to the facts before it. Zed also could have really believed his injuries to be much worse than there were. Leonard says it would not be irrational for a court to go either way on this question. If she believed she was about to die, it does qualify as a dying declaration b/c it is a civil action and it concerns the circumstances surrounding his believed death. Nothing in the rules says the dying declaration only applies to a litigant in the case.

5.
Same case.  Suppose that during her argument to the court about the admissibility of the purported dying declaration, Defendant represents that a few minutes before making the statement to the nurse, Zed told a visiting family member, “I plan to sue Defendant when I get out of here.”  Based on this statement, Defendant asks the court to exclude Zed’s statement to the nurse.  How should the court rule?

a.
This shows that Zed did not really believe he was about to die when he made the other statement. However, this statement also implicated Defendant, so why would he want to offer this statement into evidence? This is a conversation before the court (104(a)) regarding whether the other statement should be admitted. The jury will not hear this statement and it may convince the judge that the other statement was not a dying declaration.

6.
Same case.  Suppose the court overrules Defendant’s objection to evidence of Zed’s statement to the nurse.  Defendant now offers the statement Zed made to the family member.  Plaintiff objects on both relevance and hearsay grounds.  How should the court rule?

a.
Why is it relevant? It suggests about her state of mind that she was wavering between thinking she would live or die. If the jury buys into the idea behind the dying declaration, this statement would undercut the credibility of the witness showing that she did not really think she was going to die. Once the jury doubts the credibility of the witness, his statement's have less probative value. This is a tactical decision that is not about the rules of evidence. If it’s not a dying declaration, is there any other basis to admit it? Her then existing state of mind (the Hillmon case/doctrine). "I plan to sue defendant when I get out of here."

7.
Prosecution of Defendant for the murder of Victim.  Defendant denies involvement.  Just before Victim died, Victim told her husband, “The end is very near.  Defendant did this to me.”  The prosecution offers Victim’s statement as a dying declaration.  Defendant objects, and presents uncontested evidence that Victim was a life-long atheist who did not believe in any kind of afterlife.  How should the court rule?

a.
Overrule, a dying declaration does not require the belief in the afterlife. What about rule 610, you can’t impeach a witness by showing his beliefs? It may be that her atheism makes her statement less probative not b/c she shouldn’t be believed, but rather that her beliefs make it less likely that she feels the need to be honest right before she dies.

8.
Will contest.  The testator died from injuries sustained in an automobile accident.  Plaintiff offers evidence that, shortly before she died, the testator said, “I’m going fast.  My will was the product of undue influence!”  Defendant objects on hearsay grounds.  How should the court rule?

a.
Sustained. The statement doesn’t have anything to do with the cause or circumstances of what she believed to be her impending death.

9.
Supp: Prosecution of Defendant for the attempted murder of Victim.  Defendant denies involvement.  The attack on Victim left her critically injured, and she lapsed into a coma from which she has not recovered at the time of trial.  The prosecution wishes to offer evidence that before becoming comatose, Victim told an attending nurse, “I don’t expect to make it.  I hope Defendant pays for this.”  Defendant objects on hearsay grounds.  Should the objection be sustained under the Federal Rules?  The C.E.C?

a.
The CEC § 1242 is unclear. It says “by a dying person.” Is that subjective or objective? Do you have to be dead at the time of trial?

Fed: This is not a homicide prosecution so it wouldn’t come in, not admissible.

CEC: There is no requirement that it be a homicide prosecution so that’s not a problem. But we don’t know what the dying requirement means in 1242. It depends on what is meant by a dying person. Leonard has not found authority on point to clarify this issue.

IV.
The Declaration Against Interest Exception (Rule 804(b)(3))

A.
Fed. R. Evid. 804. HEARSAY EXCEPTIONS; DECLARANT UNAVAILABLE . . .

1.
(b) Hearsay exceptions. The following are not excluded by the hearsay rule if the declarant is unavailable as a witness: . . .

a.
(3) Statement against interest. A statement which was at the time of its making so far contrary to the declarant's pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant's position would not have made the statement unless believing it to be true. A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.

b.
C.E.C. This is also against interest: “[O]r created such a risk of making him an object of hatred, ridicule, or social disgrace in the community.”

B.
Standard 104(a)

C.
HYPOS: 

1.
Negligence action arising from an automobile collision.  Plaintiff claims Defendant’s car crossed the center line and struck Plaintiff’s car.  To prove that it was Plaintiff’s car that crossed the center line, Defendant calls Zed, a passenger in Plaintiff’s car, and asks Zed if it isn’t true that, after the accident, Zed admitted to a police officer that she grabbed Plaintiff’s steering wheel as a joke and that the car veered left, crossing the center line.  Plaintiff objects on hearsay grounds.  How should the court rule?

a.
No unavailability. The witness is available and must testify. Sustained.

2.
Same case.  Suppose Zed refuses to answer the question even though the court orders her to do so.  Defendant now calls the police officer to whom Zed made the statement, and asks that person to relate what Zed said.  Plaintiff objects on hearsay grounds.  How should the court rule?

a.
Now Zed, the declarant, is unavailable. The statement is hearsay. Now it qualifies as a declaration against interest. A reasonable person wouldn’t make that statement unless she believed in to be true, especially given that she said it to a police officer. Plus, the statement might make her subject to a civil action – pecuniary interest.

3.
Battery action by Plaintiff against Defendant.  Plaintiff claims Defendant knew she had a sexually transmitted disease and had sex with Plaintiff without informing him of that fact.  Defendant denies she has an STD.  To prove that Zed, another person with whom Plaintiff had a sexual relationship, was the one who transmitted the disease to Plaintiff, Defendant offers evidence that before Zed learned she had an STD, she told a friend about her relationship with Plaintiff.  Zed disappeared before trial and cannot be located.  Plaintiff raises a hearsay objection to the evidence of Zed’s statement to her friend.  How should the court rule?

a.
At the time of the statement, she didn’t have any reason to think that. Therefore, it doesn’t qualify and the objection should be sustained.

4.
Same facts.  Assume that Zed made the statement after she learned that she had the STD.  Plaintiff objects on hearsay grounds to evidence of the statement.  How should the court rule?

a.
Now that she knows, a reasonable person would think that it wasn’t wise to make a statement like that b/c it could subject her to civil liability.

5.
Prosecution of Defendant for distribution of cocaine.  Defendant denies involvement, and claims that Zed was the guilty party.  To prove that Zed, and not Defendant, committed the crime, Defendant offers evidence that Zed, a member of an underworld “family,” told his “don” that he had set up a “terrific cocaine distribution network,” just as the “don” had told him to do.  Zed died before trial.  The prosecution raises a hearsay objection to the evidence of Zed’s statement.  How should the court rule?

a.
A person in that position might make that statement even if it was not true b/c he wanted to appear as if he did what he was ordered. Plus, under the rule there must be corroborating circumstances, which at lacking from the facts. Therefore, the objection should be sustained.

6.
Same case.  Assume, however, that Zed made the statement to an undercover police officer posing as a would-be buyer of a large quantity of drugs.  Again, the prosecution objects on hearsay grounds.  How should the court rule?

a.
There still might be an incentive to lie, in order to induce the purchase and future purchases. 

7.
Same case.  Assume that Zed made the statement to a police detective while being interrogated in connection with the cocaine distribution ring.  Assume, also, that Defendant presents evidence that when the police searched Zed’s apartment, they found a large quantity of cocaine and a computerized list of prospective buyers.  Again, the prosecution raises a hearsay objection.  How should the court rule?

a.
Overruled. There is corroborating evidence.

Most declarations against interest are not as clean as these examples. Usually, there are a lot of neutral statements of fact interwoven in the information. They also usually contain information about other people.

8.
Supp: Murder prosecution.  The victim was a member of the clergy.  The defense offers into evidence a note shown to be in the victim’s handwriting that reads, “I have swallowed a bottle of poison because I have lost my faith.”  The prosecution objects on hearsay grounds.  Should the objection be sustained under the Federal Rules?  The C.E.C?

a.
The statement was not against declarant’s interest in any way within the context of the federal rule. It would seem that this would not qualify. This might be a dying declaration.

Under the state version, it might qualify. “[O]r created such a risk of making him an object of hatred, ridicule, or social disgrace in the community.”

D.
Applicability of the Exception to Neutral or Self-serving Statements

1.
Problem: When only part of a statement is against the declarant's interest, does the exception apply just to that part or does it also make admissible those parts of the statement that are either neutral or self-serving? 

2.
Williamson v. United States

a.
Facts: Witness was busted for cocaine possession and freely confessed to his own involvement as well as implicating directly that of Defendant. In fact, most of his confession was about the actions of Defendant. Witness refused to testify at trial.

b.
Analysis: Isn’t it true that in context, neutral statement of facts are inculpatory. We have to be able to distinguish statements that seem neutral that are actually against the declarant’s interest. You have to split up the statement into different assertions. Only the statements that are against interest are admissible. There is no compelling reason to believe that the declarant was truthful in a neutral statement.

3.
Confrontation Clause of Sixth Amendment

a.
Recent developments in the Supreme Court's view of the Confrontation Clause will make so-called testimonial statements by unavailable declarants inadmissible against the defendant unless the defendant had an opportunity at an earlier time to cross-examine the declarant concerning the statement. Based on that rule, the government's use of the declaration against interest exception is now more restricted than at the time the Court decided Williamson. Under the very facts of Williamson, for example, Witness' statement to the DEA agent probably would be inadmissible b/c it was "testimonial" in nature, the defendants never had an opportunity to cross-examine Witness, and he refused to testify at the trial, rendering him unavailable for purpose of Rule 804(a).

4.
HYPOS:

a.
In Williamson v. United States, why did the Supreme Court hold that “neutral” statements made during the course of an otherwise self-incriminating statement were not within the scope of the declaration against interest exception?

b.
Prosecution of Defendant for kidnapping.  Defendant denies involvement.  During their investigation, the police questioned Zed.  At first, Zed denied having any knowledge of the crime.  After being warned that his lack of cooperation might lead to his being charged as a principal in the crime, Zed admitted involvement, but claimed his only role was to develop information about the victim’s daily routine and to pass it along to Defendant, who Zed claimed actually captured and held the victim.  Zed also told the police how and where Defendant captured the victim.  Zed was killed in an auto accident before trial.  The prosecution offers Zed’s statements into evidence.  Defendant objects on hearsay grounds.  How should the court rule?

(1)
This raises all the questions in the Williamson case. We have to take apart all the statements and see whether, in context, each one is against Zed’s interest. Everything about his involvement is against is interest. What about his knowledge of Defendant and his actions? Even in context, Zed’s knowledge of who he was passing information to is not against Zed’s interest. What about knowledge of the details of how and when the kidnapping happened? It depends if those facts were known independent of Zed’s statements. If they were not known, then the statement was definitely against his interest. If the facts were known, it could be argued that those details were not inculpatory. It’s possible to argue that it’s always inculpatory b/c his statements show that he knew the extent of the crime (but the sixth amendment play a role and prevent that).

V.
The Forfeiture by Wrongdoing Exception (Rule 804(b)(6))

A.
Fed. R. Evid. 804. HEARSAY EXCEPTIONS; DECLARANT UNAVAILABLE . . .

1.
(b) Hearsay exceptions. The following are not excluded by the hearsay rule if the declarant is unavailable as a witness: . . .

a.
(6) Forfeiture by wrongdoing. A statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness.

B.
What happened after the statement was made. This is not a subject matter rule. Everything else we talked about involves factual scenarios surrounding the making of the statement. This rule is about what happened after the statement, not at the time of the statement. The typical case is witness intimidation or murdering the declarant.  

1.
Exception: However, this exception does not apply in a typical murder prosecution where the victim’s statements are offered against the defendant says the Supreme Court.

C.
Acquiesced. See the word ‘acquiesced’ in the rule. That’s for the scenario of a conspiracy. What if one conspirator intimidates the witness but not the others? So, what does acquiesced mean? 

1.
Where the wrongful procurement of the witness’ unavailability was in furtherance, within the scope, and reasonably foreseeable as a necessary or natural consequence of an ongoing conspiracy. That is when someone is considered to have acquiesced.

D.
CA version. p. 80 of Supplement, § 1350.

1.
Serious felony – what’s the definition of serious?

D’s actions had to result in death or kidnapping of declarant

Statement memorialized in a tape recording made by a law enforcement official

Must be corroborated

Clear and convincing – higher standard than preponderance

This is a narrower version than the federal rule.

E.
HYPOS: 

1.
Negligence action by Plaintiff against Defendant arising from an automobile collision.  Witness observed the collision, and Plaintiff plans to call Witness to testify at trial.  Prior to trial, Defendant pays Witness to “disappear” for a while, making Witness unavailable to testify at the trial.  Plaintiff wishes to offer into evidence Witness’s statement to a police officer the day after the accident, in which Witness said that Defendant ran a red light and struck Plaintiff.  Defendant objects on hearsay grounds.  How should the court rule?

a.
Overruled. This is exactly what the drafters had in mind.

2.
Prosecution of Defendant for the murder of Victim.  The prosecution alleges that Defendant killed Victim to prevent her from testifying at Defendant’s racketeering trial.  Defendant denies having anything to do with Victim’s death.  Before she was killed, Victim accused Defendant of being a “big time mobster who is involved in all kinds of illegal activities.”  The prosecution wishes to offer Victim’s statement into evidence at the murder trial.  Defendant objects.  How should the court rule?

a.
This is a tough one. The easy resolution is that in the murder trial, D’s act of procuring V’s absence was done for the purpose of preventing V form testifying, but in a different case. How is that relevant for the murder case, other than showing that D committing the murder? It provides a motive! It is more likely with the evidence that D would have been the one that killed V. 

Actually, this is not hearsay in the murder trial. Why? Because the statement is not offered to prove the truth of the statement asserted. It’s offered to show it’s affect on D and provide motive. Is there a possibility that the jury might make the D guilty by association (if he racketeers, he probably murders too) (rule 403)? The judge will have to decide if the value of the non-hearsay purposes substantially outweighs the possible prejudicial effect on the jury.

What about in the racketeering trial? This fits perfectly into the 804(b)(6) exception.

3.
Prosecution of Defendant for the murder of Victim.  An intruder in Victim’s home killed Victim as he slept.  Defendant denies being the intruder.  A few days before Victim was killed, he told a friend, “Defendant is going to kill me.”  The prosecution offers Victim’s statement, and Defendant objects on hearsay grounds.  How should the court rule?

a.
"Defendant is going to kill me" is hearsay. There is no issue of state of mind. No other exception applies. The question is whether, in a murder prosecution, the act of committing the murder is one that qualifies as procuring the unavailability of the witness. In the Giles case (printed in the front of the supplement), the Supreme Court said that this is not the type of situation in which the exception applies.

We skipped the remaining hypos.

4.
Prosecution of Defendant for bank robbery.  A few days before the trial was to begin, Zed, one of Defendant’s co-defendants, killed Witness, a bank customer who was present during the robbery.  Zed did this to prevent Witness from testifying against the defendants.  Defendant knew nothing of Zed’s plan to kill Witness before Zed carried it out, though Defendant did not inform the police of Zed’s act after Defendant learned of what Zed had done.  The prosecution wishes to offer in evidence Witness’s statement to the police in which she gave a description of the robbers.  Defendant objects on hearsay grounds.  How should the court rule?

5.
Same case.  Suppose that Defendant knew of Zed’s intention before Zed acted, and that Defendant attempted without success to talk Zed out of killing Witness.  When it was clear that Zed would not change his mind, Defendant told him, “Do what you want.  I can’t stop you.”  Defendant objects on hearsay grounds to admission of Witness’s statement to the police.  How should the court rule?

6.
Prosecution of Defendant for involvement in an ongoing drug distribution scheme.  Before the authorities arrested Defendant and others, Witness, a rival drug dealer, threatened to go to the police and tell them about the operation in which Defendant allegedly participated.  To prevent Witness from doing this, Zed, one of Defendant’s alleged co-conspirators, without the knowledge of the others, threatened to kill Witness if he went to the police or cooperated in any way with a possible prosecution of Defendant’s group.  At trial, Witness refuses to testify despite a court order to do so.  The prosecution wishes to offer into evidence a statement by Witness to a friend in which Witness claimed Defendant was a drug distributor.  Defendant objects on hearsay grounds.  How should the court rule?

The Residual Exception (Rule 807)

I.
The Rule

A.
Fed. R. Evid. 807. RESIDUAL EXCEPTION

A statement not specifically covered by Rule 803 or 804 but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule, if the court determines that (A) the statement is offered as evidence of a material fact; (B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (C) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence. However, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent's intention to offer the statement and the particulars of it, including the name and address of the declarant.

II.
Requirements

A.
Reliability - It must have equivalent trustworthiness to the 803 and 804 exceptions. We have a problem: the exceptions have varying degrees on reliability. So, we must say, that to fall under 807 the hearsay must be at least as reliable as the least reliable hearsay under 803 and 804. 

B.
Materiality - It must be material – i.e., important

C.
Probative Value - Need – It must be more probative on the point that any other evidence which the proponent can procure

D.
Interests of Justice - the goals of the rules (Rule 102 tells the court the purpose of the rules) The rules require the court to administer the trial with the goals of fairness, efficiency, truth-determination, and justice in mind, and to consider the effects its evidence rulings might have on witnesses and on the continued development of the law. These considerations are especially important when construing rules as vaguely written as the residual exception.

E.
Notice - Not all courts have read this rule as strictly as it seems to be written. Although it says pretrial, many courts allow it if notice is given early enough in the trial.

III.
The "Near Miss" Problem

A.
The Problem: What if the evidence at issue fits very generally into a category covered by one of the Rule 803 or Rule 804 exceptions, but fails to satisfy one or more of the prerequisites for admission under that exception? May the court admit the evidence under the residual exception, or is the evidence simply inadmissible?

B.
Darts or Soccer?

1.
Darts: Some courts have said that you can use the residual exception in situations where are similar to the categorical requirements of an exception. I.e., if you’re close, if you’re mind naturally turns to a particular exception when you see the evidence but it doesn’t quite make it, you can apply the residual exception.

2.
Soccer: Other courts take the opposite approach. All the requirements have to be met to get hearsay in under the exceptions. It doesn’t come in under the specific exception and it doesn’t come in under 807 either.

IV.
HYPOS: 10/15/08

A.
Product liability action by Plaintiff against Defendant, an automobile manufacturer. Plaintiff claims that Husband, her husband, was driving a new car manufactured by Defendant when the car’s defectively designed steering mechanism failed, causing him to lose control and crash. Husband died from injuries he sustained in the crash, but lived long enough to tape-record a description of what happened. Plaintiff offers the tape recording into evidence. Assume that Zed was also in the car with Husband when the accident occurred, and that the car, though badly damaged, has been preserved. Defendant makes a hearsay objection to the admission of the tape recording. How should the court rule?

1.
The husband’s statement about the accident certainly is hearsay. If husband were alive and a witness at the trial and his memory of the event wasn’t very good, it’s possible that this would come in under 803(5), the recorded recollection exception. The person must be present to use the recorded recollection exception. It’s not a present sense impression b/c too much time has passed. It’s hard to imagine a written excited utterance (maybe signs to a helicopter during Katrina). Not a party admission b/c it’s being offered by the Plaintiff not against the plaintiff.

Residual exception? If the rules are like soccer, you would say that this is very much like the recorded recollection exception but it doesn’t quite meet all the requirements, so it shouldn’t come in, period. If you take the dart approach, we need to think about the requirements of the residual exception rule. His motivation to be truthful was probably lacking b/c he knew be would use the document latter. Is this more probative that other evidence? Probably not b/c Zed was in the car and the car itself is still around. The physical evidence in the case is probably more probative than any statements. Although, not necessarily. This is not a case where this is the best evidence we’ve got.

B.
Same facts.  Assume, however, that Husband was alone in the car and that the car was damaged so badly in the accident that it is not possible for experts to determine what happened.  Plaintiff asks the court to admit Husband’s tape under Rule 807, the residual exception.  Defendant objects on hearsay grounds.  How should the court rule?

1.
Now we have a greater possibility that it could come in b/c there is a must greater need for the evidence. 

C.
Prosecution of Defendant for possession of cocaine with intent to distribute.  The grand jury indicted Defendant after hearing the testimony of Zed, who had been granted transactional immunity before giving her grand jury testimony.  In that testimony, Zed admitted that she conspired with Defendant to obtain and sell a large quantity of cocaine, and also testified about important details of the planning and execution of the crime.  Before the trial, Zed died in an automobile accident.  At trial, the prosecution offers Zed’s grand jury testimony.  Defendant objects on hearsay grounds.  How should the court rule?

1.
The first thing we have to think about is the former testimony exception. But that doesn’t apply b/c there no cross-examination at a grand jury procedure. The “against self interest” exception also doesn’t apply b/c the declarant had immunity.

Without regard to the Constitutional problems, we might find that all the requirements of 807 are satisfied.

After a recent Supreme Court case we know that this would be inadmissible b/c there was no opportunity to cross-examine.

D.
Same facts, except suppose that in her grand jury testimony, Zed declared that she knew a great deal about Defendant’s activities, and that she was certain Defendant had nothing to do with the crime.  Zed died before trial.  Defendant wishes to offer Zed’s grand jury testimony.  The prosecution objects on hearsay grounds.  How should the court rule?

1.
Once again we think about former testimony. Was the motive of the prosecution at grand jury the same as it would be at trial today? Most prosecutors would say no b/c there won’t press witnesses at a grand jury but we would at trial. That is an argument that most judges buy. If you view rule 807 as darts it could be let this in. But if it’s more like soccer, it wouldn’t come in at all. The most likely answer is that this won’t come in b/c it doesn’t satisfy the requirement of reliability/trustworthiness.

Miscellaneous Exceptions

Fed. R. Evid. 803.  HEARSAY EXCEPTIONS; AVAILABILITY OF DECLARANT IMMATERIAL
The following are not excluded by the hearsay rule, even though the declarant is available as a witness:

(9) Records of vital statistics. Records or data compilations, in any form, of births, fetal deaths, deaths, or marriages, if the report thereof was made to a public office pursuant to requirements of law.

(11) Records of religious organizations. Statements of births, marriages, divorces, deaths, legitimacy, ancestry, relationship by blood or marriage, or other similar facts of personal or family history, contained in a regularly kept record of a religious organization.

(12) Marriage, baptismal, and similar certificates. Statements of fact contained in a certificate that the maker performed a marriage or other ceremony or administered a sacrament, made by a clergyman, public official, or other person authorized by the rules or practices of a religious organization or by law to perform the act certified, and purporting to have been issued at the time of the act or within a reasonable time thereafter.

(13) Family records. Statements of fact concerning personal or family history contained in family Bibles, genealogies, charts, engravings on rings, inscriptions on family portraits, engravings on urns, crypts, or tombstones, or the like.

(14) Records of documents affecting an interest in property. The record of a document purporting to establish or affect an interest in property, as proof of the content of the original recorded document and its execution and delivery by each person by whom it purports to have been executed, if the record is a record of a public office and an applicable statute authorizes the recording of documents of that kind in that office.

(15) Statements in documents affecting an interest in property. A statement contained in a document purporting to establish or affect an interest in property if the matter stated was relevant to the purpose of the document, unless dealings with the property since the document was made have been inconsistent with the truth of the statement or the purport of the document.

(16) Statements in ancient documents. Statements in a document in existence twenty years or more the authenticity of which is established.

(17) Market reports, commercial publications. Market quotations, tabulations, lists, directories, or other published compilations, generally used and relied upon by the public or by persons in particular occupations.

(18) Learned treatises. To the extent called to the attention of an expert witness upon cross-examination or relied upon by the expert witness in direct examination, statements contained in published treatises, periodicals, or pamphlets on a subject of history, medicine, or other science or art, established as a reliable authority by the testimony or admission of the witness or by other expert testimony or by judicial notice. If admitted, the statements may be read into evidence but may not be received as exhibits.

(19) Reputation concerning personal or family history. Reputation among members of a person's family by blood, adoption, or marriage, or among a person's associates, or in the community, concerning a person's birth, adoption, marriage, divorce, death, legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar fact of personal or family history.

(20) Reputation concerning boundaries or general history. Reputation in a community, arising before the controversy, as to boundaries of or customs affecting lands in the community, and reputation as to events of general history important to the community or State or nation in which located.

(21) Reputation as to character. Reputation of a person's character among associates or in the community.

(22) Judgment of previous conviction. Evidence of a final judgment, entered after a trial or upon a plea of guilty (but not upon a plea of nolo contendere), adjudging a person guilty of a crime punishable by death or imprisonment in excess of one year, to prove any fact essential to sustain the judgment, but not including, when offered by the Government in a criminal prosecution for purposes other than impeachment, judgments against persons other than the accused. The pendency of an appeal may be shown but does not affect admissibility.

(23) Judgment as to personal, family, or general history, or boundaries. Judgments as proof of matters of personal, family or general history, or boundaries, essential to the judgment, if the same would be provable by evidence of reputation.

Fed. R. Evid. 804.  HEARSAY EXCEPTIONS; DECLARANT UNAVAILABLE . . .

(b) Hearsay exceptions. The following are not excluded by the hearsay rule if the declarant is unavailable as a witness: . . .

(4) Statement of personal or family history. (A) A statement concerning the declarant's own birth, adoption, marriage, divorce, legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar fact of personal or family history, even though declarant had no means of acquiring personal knowledge of the matter stated; or (B) a statement concerning the foregoing matters, and death also, of another person, if the declarant was related to the other by blood, adoption, or marriage or was so intimately associated with the other's family as to be likely to have accurate information concerning the matter declared.

The Hearsay Rule and the Constitution

I.
The Sixth Amendment - "In all criminal prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses against him. . . ."

II.
Purpose of Confrontation Clause

A.
Dignity - It's not right to convict a person without him confronting his accusers

B.
Reliability - we want to ensure that convictions are bases on reliable evidence

III.
Testimonial vs. Non-testimonial Hearsay

A.
Testimonial Hearsay

1.
Rule: In order to permit testimonial hearsay, the government must show one of the following two things:

a.
Declarant produced at trial allowing for cross-examination, or 

b.
Show declarant's unavailability and defendant has a prior opportunity to cross-examine declarant

2.
Effect: If you take the two possibilities into account, this can be very effective for a criminal defendant. Many of the people whose prior statements are offered against defendant will be unavailable. If the witness is unavailable, it will rarely be the case that D had a chance to cross-examine. So Crawford seems to stand for that in a criminal prosecution, testimonial hearsay will rarely be able to be used against D. That is very broad. It seals the grand jury testimony problem.

3.
Crawford v. Washington

a.
Facts: Crawford was a man charged with assault and battery on another man that allegedly attacked Crawford’s wife. The police brought Crawford in for questioning and his wife for questioning. The government wanted to offer the wife’s statement into evidence at the trial. There was a husband/wife privilege law in WA prohibiting the wife from testifying against Crawford. Actually, the husband could prevent her from testifying. What was her statement? She admitted that she lured the supposed victim to the place where the husband was gonna beat him up. It wasn’t entirely consistent with his statement in ways that helped the government and it was admissible under the WA declaration against interest exception.

b.
Analysis: The Court said that the Confrontation Clause is not primarily about reliability. It’s about the value of the face to face meeting of the declarant making statements against you. It’s the dignitary value in being able to cross-examine the people offering testimony against you. Testimony doesn’t just mean trial witnesses. It also protects you against using statements made out of court that take the form of testimony b/c of how they were made. What looks like testimony? Being interviewed in the Police station by an officer and being shown a copy of your statements and signing it testimonial in nature. The rule of the confrontation clause is that the government must show one of two things to permit testimonial hearsay:

1.
Declarant produced at trial allowing for cross-examination

2.
Show unavailable and a prior opportunity to cross-examine declarant. 

B.
Non-testimonial Hearsay

1.
Rule: The Confrontation Clause of the Sixth Amendment is not an issue in non-testimonial hearsay.

2.
Distinction between testimonial hearsay and non-testimonial: Statements are non-testimonial when they are made to a police officer under circumstances that objectively (reasonable person) indicate that the main purpose is to investigate an ongoing emergency. It’s testimonial when it’s looking back; the danger is over. Again it’s a reasonable person standard. If it’s non-testimonial, the Confrontation Clause is no barrier to the hearsay.

3.
Davis v. Washington (2006)

a.
Facts: Two cases put together, this one and Hammond v. Indiana. In Davis, the women made a 911 call to a person that was treated as an arm of the police. In that call, she described an event that was going on right then. Her boyfriend had committed acts of violence and he was still there and she was scared. Her statements were admissible as an excited utterance.

Hammond was another domestic violence case. The police came to her house. The fight had just ended; there was stuff throw around inside the house. The police talked to the man and woman separate.

b.
Analysis: How are these cases different from Crawford? There, the statement was made to the police at the police station. In these two cases, the statements were made on the phone or at the scene. But they are all statements to law enforcement people.

The Court said that Hammond was similar to Crawford and the statements were testimonial. The event was over and the police were in investigation mode. Even though it wasn’t as formal as in the police station, the wife knew or should have known that the officer was investigating in order to press charges.

Davis was different. The woman was describing/involved in an ongoing emergency. During the phone call, the boyfriend left. The statement was not about something in the past. It was describing a present emergency and was not testimonial.

C.
HYPOS: 10/15/08

1.
Prosecution of Bob for bank robbery.  Alice, an alleged accomplice, told police while under interrogation that she was the mastermind of the crime but that Bob was also involved.  Alice died while in custody.  Would admission of Alice’s statement against Bob violate the Confrontation Clause?

a.
Yes. Her statement was made during an investigation of an event that already occurred and an reasonable person would realize that. So, b/c Bob didn’t have a chance at cross-examination of Alice and she is now unavailable, the Confrontation Clause clearly bars the evidence.

2.
Same case.  While in jail, Alice made the same statement to Sally, her cellmate.  Unknown to Alice, Sally was a police officer who was posing as a prisoner.  Would admission of Alice’s statement violate the Confrontation Clause?

a.
Not sure we know enough. She thought the conversation was with another inmate. She didn’t think it would be used at trial. It’s not clear, but it has a flavor of non-testimonial to it.

3.
Prosecution of Dennis for the shooting murder of Victim on a street corner.  Dennis claims he was just in the wrong place at the wrong time, and that the killing had been committed by another person.  At trial, the prosecution calls Wilma to testify that she arrived at the street corner moments after the shooting and saw Walker kneeling next to Victim, sobbing.  If permitted, Wilma will testify that Walker suddenly pointed to Dennis and screamed, “You did it!”  Walker died before the trial.  Would admission of Walker’s statement violate the Confrontation Clause?

a.
This is an excited utterance. If you believe in the history for the rationale for excited utterance, it is certainly not testimonial. It’s blurting out. That’s non-testimonial.

IV.
Forfeiture of Right of Confrontation Due to Procurement of Witness' Unavailability Rule 804(b)(6)

A.
Rule: Forfeiture only works where the murder was for the purpose of preventing the person from testifying.

B.
Giles v. California

1.
Facts: Prosecution of D for the murder of his ex-girlfriend. He claims self-defense. It seems to have been a violent relationship. Weeks earlier, the ex-girl made a recorded statement to police that he had attacked her. That was admitted under the O.J. exception. The state argued that even though the statement was clearly testimonial, D forfeited his right to 6th Amendment protection b/c he made her unavailable. The Court said that this is not how forfeiture works. Forfeiture only works where the murder was for the purpose of preventing the person from testifying. D’s 6th Amend. Right would be violated in this case if the evidence were admitted.

C.
HYPOS:

1.
Prosecution of Defendant, an admitted street gang member, for robbing a liquor store. At trial, the prosecution calls a police office to testify that a few says before the robbery, the store owner told her that Defendant showed up at the store, said he was going to rob it soon, and warned that if the owner valued his life, he wouldn't go to the police. The owner was found murdered a few weeks before trial. Defendant objects to the officer's testimony about the owner's statement. How should the court rule?

a.
This is a liquor store robbery prosecution. The gov’t wants to admit evidence of D’s statement to the liquor store owner prior to the robbery saying that he was going to rob the store. D’s statement is a party admission. But its trapped inside hearsay: the store owner saying the D said that. No exception applies to that hearsay. What if the gov’t tries to invoke the forfeiture rule? If the court finds under 104(a) that D made the owner unavailable for the purpose of preventing the declarant from testifying at a future trial.

2.
Prosecution of Defendant, a corporate officer, for defrauding investors in the company. Abel was another corporate officer. A month before Defendant was charged with the crime, Abel was questioned by police. During the interrogation, Abel admitted engaging in fraudulent conduct, gave important details of the scheme, and named defendant as the person who was ringleader. Before trial, Abel was murdered. At Defendant's fraud trial, the prosecution calls the police officer who interrogated Abel to testify about Abel's statement. Defendant objects. How should the court rule?

a.
Forfeiture doctrine might apply but only if the court finds that D arranged for the absence of Abel by killing him.

V.
Constitutional Limits on the Exclusion of Hearsay

A.
Confrontation Clause - The Confrontation Clause is about a criminal defendant being able to exclude evidence against him.

B.
Due Process/Compulsory Clause - Sometimes one of these clauses allow the rules of evidence to be put aside to allow statements that would otherwise be inadmissible.

1.
The text: "In all criminal prosecutions, the accused shall enjoy the right . . . to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence."

C.
Chambers v. Mississippi

1.
Facts: Leon Chambers is the D. Officers Foreman and Liberty. Liberty was shot and killed. There is also Macdonald and Rev. Stokes. Liberty and Foreman went into a bar to serve an arrest warrant. Things got unruly. Liberty went to the car to get a weapon (a sawed off shotgun). Someone then shot Liberty with a  .22 caliber handgun. Liberty fired off one shot wildly but appeared to take aim with his second shot before firing. Chambers was hit by the second shot. Liberty died. Macdonald later confessed to killing Liberty. He confessed to Rev. Stokes. He affirmed that his confession was voluntary and signed. He also told a few of his friends that he committed the crime. A month later, a preliminary hearing was held and he retracted. He said Stokes talked him into confessing saying if he did, they would share in a tort settlement that Chambers would get against the town and if he confessed he wouldn’t even go to jail for the killing. Macdonald was released and Chambers was charged with first degree murder. At trial, there was no witness that saw Chambers fire any weapon and no weapon was found at the scene. One witness testified that he was looking in Chambers’ direction when Liberty was shot and that Chambers did not appear to be firing a weapon. Another witness, a relative of Liberty, testified that he saw Macdonald right after the shooting with a pistol in his hand. Chambers was ultimately convicted.

2.
Analysis: Chambers asked the court to produce Macdonald at the trial. The prosecutor was ordered to do so. The prosecutor did produce him at the trial but did not call him to testify. Chambers called Macdonald to testify and got him to admit that he confessed to the crime but on cross the prosecution offered the evidence of the retraction saying he was not at the scene of the crime when it happened. On redirect, Chambers wants to elicit form Macdonald that he was lying during the retraction. He wants to treat it as a cross-examination and use leading questions. He wanted to impeach Macdonald’s testimony. The court said no. The reason being b/c of the voucher rule: If you call a witness you are vouching for the accuracy of the witness’ testimony and you can’t impeach him. There was an exception to the voucher rule if the witness turned adverse then you could impeach him. Chambers says he retracted his confession – that’s adverse. The prosecution said he didn’t turn adverse b/c he didn’t implicate Chambers, he just retracted his own confession. He’s not a helpful witness but he’s not adverse. The court accepted the prosecution’s argument. The next thing Chambers did was to call the friends to whom Macdonald confessed. The prosecution objected on hearsay grounds. The statements against interest exception were not admissible in Mississippi if they were against a person’s criminal interests. (It’s statements against pecuniary or proprietory interests, not criminal interests.) The court sustained the objection. So the jury had conflicting testimony but he was convicted. He was never permitted to present evidence of the confession to the friends and he was not permitted to wear Macdonald down on the stand. The Supreme Court held that this violated Chambers’ 6th Amend. right to present a defense.

This is different from the Confrontation cases. There, it was about the D excluding evidence. This is about the D offering evidence. The Court holds that under these circumstances this violates his constitutional rights. 

3.
How broadly does this apply? 

a.
The general rule is that the rules of evidence apply equally to both parties. But every once and a while the rules will so hobble the D’s opportunity to present a defense, it amounts to a violation of his constitutional rights to present a defense. In those cases, the rules of evidence must bend to allow for his constitutional rights.

4.
What if this case was originally tried in federal court, would the statements against interest have applied in this case? The federal rule has been broadened to include statements against one’s criminal interests. It would seem that when Macdonald sat down and signed a confession in front of the police that was a significant statement against interest.

a.
The problem is that he wasn’t unavailable. 

b.
Maybe you could say that he became unavailable when Chambers wasn’t allowed to treat it a cross-examination.

c.
But he was there, willfully answering questions.

d.
The rules would also have to give way to the constitutional rights.

e.
The voucher rule doesn’t apply in the federal rules. Rule 607 – The credibility of a witness may be attacked by any party including the party calling the witness.

f.
None of the rules in the Chambers case were declared unconstitutional.

D.
HYPOS:10/22/08

1.
In Chambers, what factors appear to have motivated the Supreme Court to hold that the Mississippi evidence rules could not be used to prevent Chambers from presenting evidence of McDonald’s confession and other statements?

2.
Prosecution of Defendant for murder.  The crime was witnessed by several people, each of whom independently identified Defendant in non-suggestive line-ups.  At trial, Defendant calls Witness and wishes to have her testify that Zed, a casual acquaintance of Defendant, confessed that she had committed the murder.  Zed is unavailable.  Defendant is unable to present any evidence corroborating the trustworthiness of Zed’s statement to Witness.  The prosecution objects on hearsay grounds.  Defendant responds that exclusion of the evidence would violate his constitutional rights.  How should the court rule?

Evidence of Character, Uncharged Misconduct, and Similar Events

Introduction

I.
The method

A.
Slow down and follow this method:

1.
What is the evidence?

2.
What is it offered to prove?

3.
Is it relevant when offered for that purpose? (If not, the analysis is over and the evidence is inadmissible.)

4.
If the evidence is relevant, is it character evidence?

5.
If the evidence is character evidence,

a.
Do the rules permit the use of character evidence for this purpose in this type of case?

b.
If character evdience can be used for this purpose, does it prove character through a proper method?

c.
Has the party offering the evidence complied with any procedural rules regarding its admission (timing, for example)? 

6.
If the evidence is not character evidence,

a.
Is it evidence of "other crimes, wrongs, or acts" offered to prove a fact other than character? If so, has the party offering the evidence complied with the rules and standards governing its use for that purpose?

b.
Is it evidence if habit? If so, has the part offering the evidence complied with the rules and standards governing its use for that purpose?

c.
Is it evidence of similar events? If so, has the party offering the evidence complied with the rules and standards governing its use for that purpose?

Character Evidence

I.
The Rules

A.
Fed. R. Evid. 404. CHARACTER EVIDENCE NOT ADMISSIBLE TO PROVE CONDUCT; EXCEPTIONS; OTHER CRIMES

1.
(a) Character evidence generally. Evidence of a person's character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except:

a.
(1) Character of accused. In a criminal case, evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same, or if evidence of a trait of character of the alleged victim of the crime is offered by an accused and admitted under Rule 404(a)(2), evidence of the same trait of character of the accused offered by the prosecution;

b.
(2) Character of alleged victim. In a criminal case, evidence of a pertinent trait of character of the alleged victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that the alleged victim was the first aggressor; the end clause is the "homicide" exception. CA does not have the first aggressor exception; may only be offered to rebut evidence.

c.
(3) Character of witness. Evidence of the character of a witness, as provided in Rules 607, 608, and 609.

2.
(b) Other crimes, wrongs, or acts. Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith. It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan knowledge, identity, or absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial.

B.
Fed. R. Evid. 405. METHODS OF PROVING CHARACTER

1.
(a) Reputation or opinion. In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion. On cross-examination, inquiry is allowable into relevant specific instances of conduct. CEC – probably not admissible. Prosecution cannot bring up specific instances. CEC § 1102.

2.
(b) Specific instances of conduct. In cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person's conduct.

II.
Character Evidence Offered for Non-credibility Purposes

A.
Character Defined

1.
It is character if it has some moral component to it. Moral means an element of choice that reflects good or bad about that person. 

2.
Notice the word trait. The rules we will study are divided into traits. It assumes that if a person has a tendency to be honest then he has the trait of honesty that will manifest itself it different contexts. The problem is that psychologists assert that this isn’t true. Actions are determined more by situations then by traits.

3.
Everyone agrees that none of the theories are really predictive of how a person is going to act.

4.
The rules allow character evidence in certain circumstances, but we have to use the lease probative form.

5.
Character evidence is evidence concerning the propensity of a person to act in a certain manner that makes a general statement about that person and conveys a moral or ethical judgment. 

B.
Potential Uses of Character Evidence

1.
To prove character when character itself is an essential element of a charge, claim, or defense (when character is "in issue")

2.
To prove character as circumstantial evidence of how a person behaved other than as a witness while testifying (circumstantial evidence of out-of-court conduct)

3.
To prove character as circumstantial evidence of the truthfulness of a witness.

C.
Methods of Proving Character: Rule 405

1.
Evidence of Reputation - what people in the community say about a person's character. It is hearsay but there is a specific exception for it (Rule 803(21)). The party must demonstrate that the witness has sufficient knowledge of the person's community reputation.

2.
Opinion - layperson opinion, Rule 701. The opinion must be rationally based on perception. Expert opinion, Rule 703. The expert's opinion must be based on data that is "of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject." It must also be grounded in valid science.

3.
Specific instances of conduct - least admissible form of character evidence. The witness will be asked to relate specific instances of conduct that demonstrate a particular character trait.

D.
Proving Character When Character Is "In Issue"

1.
Character is rare "in issue' in a case. It is not in issue unless the law requires requires a party prove character in order to establish an element of a charge, claim, or defense. Think defamation of character. See pp. 327-28 for hypos.

E.
Proving Character as Circumstantial Evidence of Out-of-court Conduct

1.
Basic Rule - "Evidence of a person's character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion . . ."

a.
Inferential error prejudice - Permitting conduct to be proved by character evidence creates the risk that the jury will over-value the character evidence as an indicator of the person's conduct.

b.
Nullification prejudice - Jurors may convict a person not for what she has done on the charges occasion, but for being a bad person.

c.
HYPOS: 10/22/08

(1)
Negligence action by Plaintiff against Defendant arising from an automobile accident.  Plaintiff claims Defendant ran a red light and struck Plaintiff’s car, causing the injury.  To prove Defendant ran the light, Plaintiff calls Witness, who is familiar with Defendant’s community reputation, to testify that Defendant is known as a careless driver.  Defendant objects.  How should the court rule?

(a)
Sustained. 404(a) says evidence of a person’s character is not admissible to prove conduct on a specific occasion. None of the exceptions apply.

(2)
Same case.  Is the evidence Plaintiff wishes to present relevant?  Why or why not?

(a)
It is relevant. 

(3)
If the evidence is relevant, why does the rule require its exclusion?  Why not allow the court to admit it unless its probative value is substantially outweighed by the danger of unfair prejudice or other concerns contained in Rule 403?

(a)
We don’t want trial by character. We also don’t want unfair prejudice: 1. Inferential error – the jury might misevaluate the evidence, giving it more weight than it deserves. Reputation is not good evidence of how a person acted. 2. Nullification prejudice – if this person is generally careless, he should pay whether or not he was careless this time.

The most common exception to the rule is sometimes called the mercy rule. It allows a criminal defendant to present evidence of his good character to prove he did not commit the crime.

2.
Evidence of a Criminal Defendant's Character

a.
In general - The Mercy Rule

(1)
Rule 404(a)(1) - the prosecution may not offer evidence of defendant's character to prove defendant acted in conformity with here character, but the defendant may offer evidence of her character to prove her innocence. Once defendant has done so, the prosecution may respond by cross-examining defendant's character witnesses and by offering its own character witnesses to contradict the testimony defendant offered.

(2)
Michelson v. Unites States - Mercy rule. A criminal defendant may offer evidence of a pertinent trait of character about himself in attempt to prove that he did not commit the crime.

(a)
Analysis: What was the evidence that D offered in Michelson that got him in trouble?

I.
He was charged with bribery and he claimed entrapment as a defense. 

II.
He called 5 witnesses to say that he had a good community reputation. That he was honest, truthful, and law abiding. 

(b)
The prosecution now has a door open. The pros cannot offer evidence of D’s bad character initially. However, once D has offered evidence of his good character to show his innocent, the rule allows the prosecution to rebut that evidence. This is 404(a)(1).

I.
The prosecution rebutted the evidence by asking, “Did you ever hear that D was arrested for receiving stolen goods?” a specific instance of conduct

II.
If the witnesses never heard that story, they must not know his community reputation very well.

III.
The prosecution had to present good faith belief to the judge that D was previously arrested in order to ask that question. This is outside the presence of the jury.

(c)
Consult Rule 405 for reputation. Rule 405 is not a rule that says when you’re allowed to use character. It says if you are allowed to use character, Rule 405 is the type of character that is permitted. Rule 404 says when.

Once D called character witnesses, Pros could also call their own. But, since it would not be cross-examination, Pros would be limited to asking about reputation and opinion. D could then cross-examination those witnesses and ask about specific instances.

Rules 413-15 create new exceptions for admitting evidence of a criminal defendant’s character. You can show, initially, evidence of specific instances of conduct. CA has followed suit.

b.
Sexual assault and child molestation cases

(1)
Fed. R. Evid. 413. EVIDENCE OF SIMILAR CRIMES IN SEXUAL ASSAULT CASES CA also has exception for domestic violence as well

(a)
In a criminal case in which the defendant is accused of an offense of sexual assault, evidence of the defendant's commission of another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant. This rule permits a use of a form of evidence that ordinarily would not have been permitted. “Commission” does not require a conviction or even that the person has even been charged with a crime. It should be a 104(b) standard. We do need to still apply Rule 403.

(b)
In a cases in which the Government intends to offer evidence under this rule, the attorney for the Government shall disclose the evidence to the defendant, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered, at lest fifteen days before the scheduled date of trial or at such later time as the court may allow for good cause.

(c)
This rule shall not be construed to limit the admission or consideration of evidence any other rule.

(d)
[Defines "offense of sexual assault."]

(2)
Fed. R. Evid. 414. EVIDENCE OF SIMILAR CRIMES IN CHILD MOLESTATION CASES

(a)
[Rule is identical to Rule 413 except substituting definitions of child and offense of child molestation in appropriate places.]

(3)
Fed. R. Evid. 415. EVIDENCE OF SIMILAR ACTS IN CIVIL CASES CONCERNING SEXUAL ASSAULT OR CHILD MOLESTATION no equivalent in CA

(a)
In a civil case in which a claim for damages or other relief is predicated on a party's alleged commission of conduct constituting an offense of sexual assault or child molestation, evidence of that party's commission of another offense or offenses of sexual assault or child molestation is admissible and may be considered as provided in Rule 413 and Rule 414 of these rules.

(b)
A party who intends to offer evidence under this Rule shall disclose the evidence to the party against whom it will be offered, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered, at least fifteen days before the scheduled date of trial or at such later time as the court may allow for good cause.

(c)
This rule shall not be construed to limit the admission or consideration of evidence under any other rule.

c.
HYPOS: 

(1)
Why does the law allow a criminal defendant to prove her innocence by offering evidence of her good character, but, except in very limited circumstances, does not allow the prosecution to present character evidence during its case-in-chief to prove the defendant’s guilt?

(2)
What restrictions do Michelson, and Rules 404-405, place on the defendant’s right to prove innocence with character evidence?

(3)
Once the defendant offers character evidence to prove her innocence, how may the prosecution respond?

(4)
Does the court still retain the authority to forbid the prosecution from asking about specific instances of conduct on cross-examination?  If so, why?

(5)
If the prosecution chooses to call its own witness to “rebut” the defendant’s character evidence, may defendant raise specific instances of conduct on cross-examination of that witness?

(6)
Prosecution of Defendant for the murder of Victim.  The prosecution alleges that Defendant planned and carried out the murder of Victim, Defendant’s business rival.  To prove Defendant committed the crime, the prosecution calls Witness during its case-in-chief to testify that she has known Defendant for many years, and that in her opinion, Defendant is a violent person.  Defendant objects.  How should the court rule?

(a)
Sustained. Prohibited by 404(a). There are no exceptions that apply here.

(7)
Same case.  During his case-in-chief, Defendant calls Witness to testify that she has lived in the same community as Defendant for many years, that she knows Defendant’s reputation for peacefulness, and that Defendant’s reputation is that he is a peaceful person.  The prosecution objects that Defendant has offered inadmissible character evidence.  How should the court rule?

(a)
Overruled. 404(a)(1) allows accused to offer reputation evidence of a pertinent trait. It is pertinent b/c being peaceful is not consistent with murder.

(8)
Same case.  If the prosecution also objects to the evidence in Question 7 on hearsay grounds, how should the court rule?

(a)
803(21) permits the use of reputation as to a person’s character. 803(21) will only apply to admit the evidence if it is admissible under 404.

(9)
Same case.  On direct examination, Defendant also asks Witness, “Have you heard about an occasion two years ago when Defendant refused an opportunity to fight with a person who had attacked Defendant’s child?” The prosecution objects.  How should the court rule?

(a)
Sustained. 405(a) does not allow evidence of specific instances of conduct on direct examination. It is only allowed on cross-examination.

(10)
Same case.  During its cross-examination of Witness, the prosecution asks, “Did you hear that last year, Defendant was involved in a violent altercation while attending a high school football game?”  Defendant objects.  How should the court rule?

(a)
Overruled. 405(a) does allow evidence of specific instances of conduct on cross-examination. (I think this is right, I couldn’t understand the tape)

(11)
Same case.  During the argument on Defendant’s objection to the prosecution’s question, Defendant’s attorney points out that although Defendant attended the football game where the fight occurred, Defendant was not involved in that fight.  The prosecution responds that the key question is not whether Defendant in fact was involved, but whether rumors circulated throughout the community that Defendant was involved, and that the prosecution has good reason to believe that such rumors existed.  How should the court rule?

(a)
The rule requires you show good faith that the defendant was really involved. The Pros argument is not a good argument and if the court finds that D wasn’t really involved in that find, the court should sustain the objection or reject the prosecution’s argument.

(12)
Same case.  Assume the court allows the prosecution to question Witness about rumors of Defendant’s involvement in the fight at the high school football game.  On redirect examination, Defendant asks Witness, “Did you ever hear that Defendant once refused an opportunity to fight with the person who attacked Defendant’s girlfriend?”  The prosecution objects.  How should the court rule?

(a)
This isn’t cross-examination; this is re-direct examination. Leonard has seen no case law that interprets this at all.

(13)
Prosecution of Defendant for burglary of a store late at night after the store had closed.  Defendant allegedly hid in the store at closing time and stole merchandise after everyone else had left.  In her defense, Defendant calls Witness to testify that she has known Defendant for many years, and that in her opinion, Defendant is a law-abiding, peaceful person.  The prosecution objects.  How should the court rule?

(a)
Sustained on the ground of peacefulness but Overruled as to everything else. This is opinion testimony concerning a character trait about defendant offered by defendant.

(14)
Prosecution of Defendant for the murder of Victim.  Defendant calls Witness to testify that she has lived in the same community as Defendant for many years, and that Defendant has a community reputation as a peaceful person.  The prosecution then asks Witness, “Did you know that Defendant was arrested last year for the attempted murder of a bartender?”  Defendant objects on the ground that this is an impermissible form of cross-examination.  How should the court rule?

(a)
Final sentence of 405(a), this is a specific instance. The objection should be overruled.

(15)
Civil action for battery by Plaintiff against Defendant following a brawl in a bar.  Defendant denies striking Plaintiff.  To prove that Defendant did not strike Plaintiff, Defendant calls Witness to testify that she knows Defendant well, and that in her opinion, Defendant is a non-violent person.  Plaintiff objects.  How should the court rule?

(a)
In a civil action, the exception allowing character evidence does not apply. The evidence is not admissible.

(16)
Prosecution of Defendant for rape of Victim, who was attacked while walking to her car after seeing a movie.  Defendant denies being the perpetrator.  To prove that Defendant committed the crime, the prosecution calls Witness to testify that Defendant has committed several rapes in the past few years.  Defendant objects.  How should the court rule?

(a)
Overruled pursuant to Rule 413. It would be inadmissible but for Rule 413.

(17)
Same case as in Question 16.  The prosecution also wishes to offer evidence that Defendant has a community reputation as a dangerous sexual criminal.  Defendant objects.  How should the court rule?

(a)
Rule 413 doesn’t allow reputation evidence, it allows evidence of specific conduct. The objection should be sustained.

(18)
Same case as in Question 16.  The prosecution wishes to offer evidence that Defendant has committed two acts of child molestation.  Defendant objects.  How should the court rule?

(a)
Sustained. It appears that we wouldn’t want to allow evidence of child molestation in an adult rape case. There is a reasonable argument to be made that evidence of child molestation is admissible. The courts, however, have tended not to interpret the rule in that way.

NOTE: Clearly admissible under the CEC.

3.
Evidence of an Alleged Crime Victim's Character

a.
Defendant's proof of an alleged crime victim's character - Under Rule 404(a)(2), defendant may offer evidence of a pertinent trait of the alleged victim's character. The prosecution may respond to defendant's evidence concerning the victim's character by presenting evidence that defendant has the same character trait.

b.
Special rule for rape victims 

(1)
Fed. R. Evid. 412. SEX OFFENSE CASES; RELEVANCE OF ALLEGED VICTIM'S PAST SEXUAL BEHAVIOR OR ALLEGED SEXUAL PREDISPOSITION 

(a)
Evidence generally inadmissible. The following evidence is not admissible in any civil or criminal proceeding involving alleged sexual misconduct except as provided in subdivisions (b) and (c):

I.
Evidence offered to prove that any alleged victim engaged in other sexual behavior.

II.
Evidence offered to prove any alleged victim's sexual predisposition. Predisposition probably means being a loose person.

(b)
Exceptions.

I.
In a criminal case, the following evidence is admissible, if otherwise admissible under these rules:

A.
evidence of specific instances of sexual behavior by the alleged victim offered to prove that a person other than the accused was the source of semen, injury or other physical evidence;

B.
evidence of specific instances of sexual behavior by the alleged victim with respect to the person accused of the sexual misconduct offered by the accused to prove consent or by the prosecution; and

C.
evidence the exclusion of which would violate the constitutional rights of the defendant.

II.
In a civil case, evidence offered to prove the sexual behavior or sexual predisposition of any alleged victim is admissible if it is otherwise admissible under these rules and its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. This is exactly the opposite of 403. Evidence of an alleged victim's reputation is admissible only if it has been placed in controversy by the alleged victim.

(c)
Procedure to determine admissibility. . . .

(2)
Olden v. Kentucky

(a)
Facts: Date rape (maybe that’s overstating it). D and others met V in a bar. V agreed to go with them. V claims that D’s raped her in horrible ways and dropped her off at the home of a guy named Russel. The defense was that V accused D’s of rape b/c she didn’t want Russel to know that she slept with them consentingly b/c Russel and V were have an extramarital affair with each other. All of this is to establish a motive to lie. The Court places a huge emphasis on how probative motive evidence is to show why a witness might lie. In the context of a criminal prosecution where it really comes down to who’s telling the truth, the Constitution requires the evidence to be allowed. The trial court was concerned that the jury might be prejudice against V b/c she was involved with black men. This case was in the 1980’s.

Evidence of the sex life of victim is limited in 412. In 413-415, evidence of defendant’s sex life is broadly admissible.

c.
HYPOS: 

(1)
What exactly was the questioned evidence in Olden?

(2)
Why was this evidence relevant?

(3)
Does this evidence carry significant probative value?

(4)
Why did the trial court exclude the evidence?  Was the court’s reason rational?

(5)
After Olden, would any sexual-assault defendant be encouraged to investigate the alleged victim’s sex life to determine if she is engaged, or has ever engaged, in an illicit relationship?  If so, would that situation undermine the purposes of the rape-shield laws?

(6)
Prosecution of Defendant for sexual assault on Victim.  Defendant admits having sex with Victim but claims Victim consented.  To prove consent, Defendant wishes to testify that prior to the alleged sexual assault, Defendant and Victim had engaged in consensual sexual intercourse on two occasions.  The prosecution objects.  How should the court rule?

d.
Additional exceptions to the exclusion of character evidence to prove conduct; special rule for homicide prosecutions - Rule 404(a)(2) contains a special provision that applies only in homicide prosecutions in which the defendant claims that the alleged victim was the "first aggressor." In those cases, the  prosecution may offer evidence of the victim's character for peacefulness to rebut any evidence offered by the defendant to prove that the victim was the first aggressor. In other words, in such cases there are two keys that can open the door to prosecution evidence of the victim's character: defense evidence of the victims character and defense evidence that the victim attacked first.

e.
HYPOS: 

(1)
Prosecution of Defendant for arson.  The prosecution claims that Defendant set fire to the office building of Victim, a business rival, after Victim beat Defendant in bidding on a large contract.  Defendant claims Victim burned the building for the insurance money.  To prove that Victim was responsible for the fire, Defendant calls Witness to testify that she has known Victim for many years, and that in her opinion, Victim is a dishonest person.  The prosecution objects.  How should the court rule?

(a)
Overruled. Admissible under 404(a)(2).

(2)
Same case.  During its rebuttal case, the prosecution calls Witness 2 to testify that Defendant is known in the community as a dishonest person.  Defendant objects.  How should the court rule?

(a)
404(a)(1) allows this.

(3)
Same case.  The prosecutor asks Witness 2 to relate an instance of Defendant’s dishonesty.  Defendant objects.  How should the court rule?

(a)
Sustained. Specific instances are allowed only on cross-examination.

(4)
Same case.  During its rebuttal case, the prosecution calls Witness 3 to testify that Defendant is known in the community as a mobster.  Defendant objects.  How should the court rule?

(a)
What the character trait we’ve seen so far: honesty. Maybe you could convince a judge that a mobster is by definition dishonest. This will probably be sustained b/c being a mobster is not the same as being dishonest.

(5)
Prosecution of Defendant for the murder of Victim.  To prove that Victim was the first aggressor, Defendant calls Witness, who testifies that she knew Victim for many years, and that in her opinion, Victim was a violent person.  During its rebuttal case, the prosecution calls Witness 2 to testify that she knew Victim for many years, and that in her opinion, Victim was a non-violent person.  Defendant objects.  How should the court rule?

(a)
405(a) allows this.

(6)
Same case.  Assume that instead of testifying as in Question 5, Witness states that she was present at the time of the incident, that Victim attacked Defendant with a knife without notice or provocation, and that Defendant responded by shooting Victim.  During its rebuttal case, the prosecution wishes to call Witness 2 to testify to Victim’s character for peacefulness.  Defendant objects.  How should the court rule?

Other Crimes, Wrongs or Acts

I.
The Rule 404(b)

A.
Fed. R. Evid. 404. CHARACTER EVIDENCE NOT ADMISSIBLE TO PROVE CONDUCT; EXCEPTIONS; OTHER CRIMES

1.
(b) Other crimes, wrongs, or acts. Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith. The first line says the same thing as 404(a). It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan knowledge, identity, or absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial. What this rule means: Evidence that would be inadmissible as character evidence may be admitted if you can show that it has some other relevant purpose in the case. The list is not exclusive. The evidence is inadmissible to prove conduct, but admissible for any other purpose: Motive, Intent, Mistake or accident, Identity, Common Plan/scheme (MIMIC). Don’t forget opportunity.

2.
Note: Any time you see evidence relevant for two different purposes, remember 403! There is a danger that the jury will use the evidence for the improper purpose, which is unfair prejudice. Therefore, the court must balance the probative value against the unfair prejudice.

3.
104(b)

II.
The Basic Principle

A.
Hypo: D charged with bank robbery that involved a very sophisticated technique/special skill. D claims it wasn’t him. Pros wants to show that he committed other robberies using the same techniques. There are two uses of that evidence. The first is to say that he committed those other crimes so he must of committed this one. That’s not permissible. The other way is to prove that he in fact does have this special skill and has used it before. And there is an inference that the same person was involved in all of the crimes.

B.
Robbins v. State

1.
Facts: D charged with killing his 17-month old daughter of his live-in girlfriend. V is found dead with bruises. D contends that the bruises were from attempted CPR, that they were accidental. D testifies that he loved the child and would never have harmed her. Pros offers evidence that on 4 other occasions within a 6 month period, when the V was in D’s care, V suffered physical injuries. The judge admits the evidence, D is convicted, and the conviction and evidence is affirmed on appeal.

2.
Analysis: There is some non-character logic that connects the evidence to the conclusion. What is it?

a.
Doctrine of chances. The evidence is relevant collectively to prove that D committed a homicide b/c what are the chances that each of those prior instances were also accidents. I.e., the likelihood of three such coincidental events occurring naturally was logically improbable. “Because V suffered four such injuries within a single six month period, each of them while under appellant’s care, the probability that sheer accident caused each injury decreases significantly.”

b.
Doctrine of chances - the Brides in a Bath case. We use all the incidents to support the inference in this instance. We have a series of instances, one of them with which the defendant is charged. What is the likelihood that they are all not murder? Not much. Therefore, we can admit the evidence and it is not saying something about the character of D.

The court is usually not very analytical about this rule. It will just admit it as “intent.” The job of the lawyer is to dig deep into the reasoning and show the court that it is really character evidence and is not admissible.

Hypo: Sexual assault case. Many courts will admit evidence of a prior attack on a stranger not as character evidence but to show that D has a depraved sexual instinct. Leonard says if that’s not character, I don’t know what is. This is an example of bad lawyering. This is character. This is asking the jury to convict D b/c he is that kind of person.

Everyone would agree that 404(b) does not allow: Cannot admit previous house burglaries in the present burglary prosecution. This would undermine the character rule.

History of drug use standing alone would not be admissible. But it depends what his defense was. If he claimed that he didn’t know the stuff in his pocket was heroin, he thought it was flour, then the history of drug use would be admissible to show knowledge.

C.
HYPOS: 10/29/08

1.
Veep, the vice-president of a bank loses money betting with a bookie.  To cover his losses, he embezzles money from the bank.  He learns that bank examiners will examine the bank’s books the next day.  Fearing they will discover that cash is missing, he sets the bank on fire.  Veep is charged with arson, and the prosecutor offers evidence of Veep’s gambling and embezzlement.  Veep objects.  How should the court rule?

a.
Evidence is offered of Veep’s bad acts: gambling and embezzlement. If it’s being offered to show that he is a bad guy/not honest and therefore he set the building on fire, there is a 404(a) objection: inadmissible character evidence.

However, this evidence is relevant for motive to commit arson. 404(b) says no problem you can admit the evidence for that purpose.

2.
Murder prosecution.  Victim Roadrunner was shot.  Defendant Coyote admits shooting Roadrunner but claims it was accidental.  The prosecution offers evidence that, in the week before the shooting, Coyote tried to drop an anvil on Roadrunner, gave Roadrunner a birthday cake with sticks of dynamite for candles, and put a black widow spider in Roadrunner’s athletic supporter.  Coyote objects.  How should the court rule?

a.
Common Plan means the evidence being offered is a bad act that is part of a larger scheme to commit a specific crime. For example, bank robbery prosecution in which the defendants escaped in a beer delivery truck. The evidence being offered is that the defendant stole a beer delivery truck the day before. The evidence then is part of a common plan to commit the bank robbery.

Here, the evidence proves intent. The fact that Coyote attempted to kill him several times earlier that week tends to show that he tried to kill him this time as well.

Also, the evidence proves mistake, or more specifically, lack of mistake.

3.
Prosecution of Defendant for bank robbery.  The perpetrator entered the bank wearing a Smokey the Bear costume, approached a teller, told the teller that money was needed to “feed the hungry bears,” held out a large burlap sack for the teller to fill, and left after the teller did as she was told.  Defendant claims to have been in another city when the crime was committed.  The prosecution calls a witness to testify that on two occasions in the past month, he served as lookout for Defendant when Defendant committed bank robberies in the same city using the method just described.  Defendant does not deny committing the other robberies, but objects to admission of the evidence on the ground it violates the character evidence rule.  How should the prosecutor respond?  How should the court rule?

a.
The evidence can prove identity. It cannot be used to prove he is a bank robber. But it can be used to prove identity, which is a question in this cases b/c D denies responsibility.

Two things make it probative of identity: 1. The evidence of the prior robberies is similar to the charge at hand. 2. The similarities are unique. It’s not how bank robberies usually take place. This is referred to as modus operandi: the signature of the criminal. If it were not unique, it would not identity the D.

4.
Same case.  Defendant argues that because the charged and uncharged crimes are so similar, there is a great danger that the jury will convict Defendant for being a bank robbing type, without finding whether Defendant committed the charged robbery.  As a result, Defendant argues, the court should exclude the evidence as too prejudicial.  How should the court rule?

a.
This is an issue. Typically, courts will overrule the objection, admit the evidence, and give a limiting instruction to the jury not to use the evidence to prove character.

5.
Prosecution of Defendant for possession of a stolen laptop computer.  Defendant admits possessing the computer, but claims she had just found it at a bus stop and planned to turn it in to the bus company.  To prove Defendant planned to keep the laptop, the prosecutor wishes to present evidence that police found three other laptops in Defendant’s home.  None of these machines belonged to Defendant.  Defendant objects to the prosecution’s evidence on the ground it constitutes inadmissible character evidence.  How should the court rule?

a.
Maybe doctrine of chances or lack of mistake. One way or another, we can probably find a 404(b) reason to admit the evidence.

6.
Prosecution of Defendant for failing to stop her car on police orders after she ran a red light.  The police followed Defendant for many miles before finally shooting out Defendant’s tires, forcing her to stop.  Defendant claims she did not know the police were chasing her.  To prove Defendant’s knowledge, the prosecution wishes to offer evidence that a few days before the incident, Defendant robbed a bank.  Defendant objects on grounds the evidence is irrelevant except on the basis that it shows her bad character, and that it is not admissible for that purpose.  How should the court rule?

a.
The evidence is logically related to her having a motive to flea from police and lie about knowing they were chasing her.

III.
What Is a "Crime, Wrong, or Act"?

A.
HYPOS

1.
Prosecution of Defendant for theft of valuable jewelry from a neighbor’s home.  Defendant denies involvement.  To prove Defendant committed the crime, the prosecution wishes to present evidence that Defendant had a key to the neighbor’s home.  Defendant objects on the ground the evidence constitutes inadmissible character evidence.  How should the court rule?

a.
Having a key does not say anything about a person’s character. 404(b) is referring to acts that would give rise to a character inference, anything whether good or bad. Something that says nothing about a person’s character is simply not a 404 issue.

Here, the evidence just shows that D had access to the house and is admissible.

2.
Prosecution of Defendant for bank robbery.  Defendant denies involvement.  The prosecution claims Defendant needed the money to pay her bills.  To prove Defendant needed the money and therefore had a motive to rob the bank, the prosecution wishes to present evidence that Defendant was involuntarily forced into bankruptcy a few days before the bank robbery occurred.  Defendant objects on inadmissible character evidence grounds.  How should the court rule?

a.
Bankruptcy nowadays is not viewed as a moral trait. This is not a character reference and not a 404 issue. 

IV.
Timing of Uncharged Misconduct - Most of the time, the uncharged conduct happened before the event that is the subject of the litigation. However, you could be dealing with uncharged conduct that happens after the events that are the subject of the prosecution. The only limitation is relevance.

A.
HYPOS:

1.
Prosecution of Defendant for bank robbery.   The perpetrators gained entry to the safe using a very rare type of explosive.  Defendant denies involvement.  To prove that Defendant committed the crime, the prosecution wishes to present evidence that two weeks after the charged robbery, Defendant robbed another bank using the same type of explosive.  Defendant argues that the evidence is inadmissible.  How should the court rule?

a.
It proves identity b/c it is a sufficiently 1. Unique, and 2. Similar to the other crimes. Always look to what the D is claiming. If he’s claiming it wasn’t him, the issue to be proved is identity. This is the same as modus operandi.

2.
Same case.  Suppose that instead of committing the uncharged robbery two weeks after the charged crime, Defendant committed it three years earlier.  Defendant objects to the evidence.  How should the court rule?

a.
Since three years have passed, it’s harder to say modus operandi. Maybe it’s less likely that he has access to those explosive. The probative value is much less here than in the prior hypo.

3.
Prosecution of Defendant for unlawful possession of a prohibited type of firearm.  Defendant admits she possessed the gun, but claims she did not know it was of an illegal type.  To prove knowledge, the prosecution wishes to present evidence that on a later occasion, Defendant illegally purchased another gun of the same type on the black market after the seller told Defendant the gun was illegal.  Defendant objects.  How should the court rule?

a.
This does not have probative value of knowledge. Finding out subsequently that something is illegal does not prove that D knew of the illegality at the prior act. 

V.
Degree of Required Similarity between Charged and Uncharged Conduct - The necessary degree of similarity between the charged and uncharged conduct varies according to the circumstances and the theory under which the evidence is offered. See pp. 368-9 for good hypos and explanation.

A.
HYPOS: 

1.
Prosecution of Defendant for the murder of Victim.  The murderer waited outside Victim’s home, accosted him when he got out of his car, forced him into the house, took all the money and jewelry from the house, and shot him.  Defendant denies committing the crime.  To prove Defendant was the killer, the prosecution wishes to present evidence that several weeks earlier, Defendant had committed a murder in a nearby town using the same method.  Defendant objects on the ground the two acts are not sufficiently similar.  How should the court rule?

a.
This is a fairly common way of committing crimes. There is nothing especially unique about the way the crime was committed. So the probative value is weak. The court should do a 403 balancing and will likely not admit the evidence due to unfair prejudice.

2.
Prosecution of Defendant, a restaurant parking valet, for car theft.  The day before the car was stolen, its owner had driven it to the restaurant, and Defendant parked it.  Defendant denies committing the crime.  To prove Defendant committed the crime, the prosecution wishes to present evidence that when Defendant parked the car the day before it was stolen, he made a clay impression of the key.  Defendant objects on the ground that the uncharged and charged acts are not sufficiently similar.  How should the court rule?

a.
This is probative of opportunity, preparation, and common plan. Even though it is not similar, it doesn’t have to be if it fits a MIMIC fact and is probative.

3.
Prosecution of Defendant for possession of heroin.  Defendant admits the heroin was found in her apartment, but claims she thought it was something else.  To prove Defendant knew the substance was heroin, the prosecution wishes to present evidence that Defendant was a regular marijuana smoker.  Defendant objects on the ground the charged and uncharged conduct are not similar enough.  How should the court rule?

a.
Weed and heroin are not sufficiently similar to say that b/c you know about one then you know about the other.

VI.
Purposes for Which Evidence May be Offered - Rule 404(b) states the evidence of "other crimes, wrongs, or acts" is admissible for any relevant purpose except to prove a person's character and action in conformity with that character. Whenever a party offers uncharged misconduct evidence, the proponent must specify not only the general theory, but the ultimate purpose for which the evidence if offered. Only after the party has revealed both matters may the court properly determine the admissibility of the evidence.

VII.
Procedure for Determining Admissibility

A.
First: the evidence must be offered for a "proper purpose."

B.
Second: the evidence must be relevant to prove the Rule 404(b) fact in question.

C.
Third: the probative value of the evidence must not be substantially outweighed by the danger of unfair prejudice or other concerns under Rule 403.

D.
Fourth: pursuant to Rule 105, the court must issue a limiting instruction if a party requests it to do so, and may issue an instruction even in the absence of a request.

VIII.
Putting It All Together

A.
HYPOS:

1.
Prosecution of Defendant for possession of cocaine.  Defendant admits that the cocaine was found in his apartment, but claims he thought it was flour.  To prove Defendant knew the substance was cocaine, the prosecution wishes to prove that several months earlier, Defendant was convicted of cocaine possession.  Defendant objects.  How should the court rule?

a.
This proves knowledge. Objection overruled.

2.
Same case.  Assume Defendant argues that the prosecution should not be permitted to offer the evidence because Defendant was acquitted in the prior trial.  How should the court rule?

a.
It depends on why she was acquitted. The mere fact of acquittal without more doesn’t mean that 404(b) argument fails.

3.
Prosecution of Defendant for bank robbery.  After obtaining the money, the robbers fled in a minivan.  Defendant denies involvement.  To prove Defendant’s involvement, the prosecution offers evidence that Defendant stole the minivan the day before the bank robbery.  Defendant objects.  How should the court rule?

a.
Overruled. The evidence shows common plan, maybe opportunity, preparation.

4.
Prosecution of Defendant for the murder of Victim.  Defendant admits running Victim over with a car, but claims it was an accident.  The prosecution alleges that Defendant, Victim, Zed, and Abel had all participated in a successful bank robbery.  The prosecution wishes to present evidence that just after killing Victim, Defendant shot Zed to death and cut the brake cable on Abel’s car, causing Abel to be involved in a fatal accident.  Defendant objects to evidence of the killings of Zed and Abel, alleging lack of similarity between those acts and the charged crime.  How should the court rule?

a.
Overruled. The evidence shows motive. The bank robbery shows motive. The other killings show willingness to act on the motive. You could call that intent or common plan. The similarity is not the method of death, rather who the victims were: accomplices to the bank robbery.

5.
Prosecution of Defendant, a nurse, for theft of Demerol, an addictive drug, from a locked medicine cabinet in the hospital in which Defendant worked.  Defendant was one of only five people who had a key to the cabinet.  Defendant denies being the thief.  To prove Defendant stole the Demerol, the prosecution wishes to present evidence that in the past, Defendant was addicted to Demerol, and that she had stolen some Demerol from the hospital at which she then worked.  Defendant objects to admission of the evidence.  How should the court rule?

a.
Whether drug addiction describes character is determined by how we think the jury looks at the issue. Is there a 404(b) theory of admissibility? It’s one thing if she had stolen several times in the past. But if she’s been a nurse for 20 years and stolen one time previously it’s a different story.

It’s not clear. This is an incredibly complicated fact pattern to deal with.

She claims, “it wasn’t me.” So she is contesting identity. The assertion is that the prior evidence of theft and addiction is relevant to show that she had a motive to do it again. The first step is from 0 to the existence of a motive. The next step is more difficult: D stole the Demerol. This is hard b/c while it’s true that many people have a motive, most can and do resist that urge. Only some people will act on an urge to do something bad. We try to justify this not as bad character reasoning but rather as something chemical that takes place in addicts. It’s like a disease. Then the evidence would be admissible. If we treat it as a disease and that an addict is not a bad person, the evidence would be admitted and its likely she would go to jail.

But if treat it as character evidence showing that she is a bad person, it would not be admitted and she would likely not go to jail.

What’s important is not how we characterize addiction, but rather whether the jury thinks it character. If the risk of the jury using it to judge character is significant enough, the evidence should not be admitted. But we tend to resist keeping it out b/c we think it had really high probative value.

6.
Prosecution of Defendant for sale of cocaine.  Defendant was present in an apartment when a police informant wearing a “wire” purchased cocaine from another person.  Defendant did not live in the apartment.  Defendant admits being present when the sale was conducted, but denies knowing that any drugs were present.  To prove Defendant’s involvement, the prosecution wishes to offer evidence that on three separate occasions in the past year, Defendant has been present in other apartments when cocaine was sold by the same people Defendant was with on the charged occasion.  Defendant objects.  How should the court rule?

a.
Doctrine of chances likely applies. Three prior incidents with the same people while they were selling drugs. What are the chances that she doesn’t know that drugs are being sold.

7.
11/3/08 Plaintiff sues Defendant for battery following an altercation in a bar.  Defendant claims she was not involved, or even present, at the time of the fight.  To prove that another person, Zed, was the responsible party, Defendant wishes to offer evidence that Plaintiff had previously attacked Zed at a football game.  Plaintiff objects.  How should the court rule?

a.
Overruled. It shows motive for someone other than D to attack. We would have to go through a 403(b) analysis. If the act happened after the bar fight, it wouldn’t be relevant. Had there been any interaction between Zed and P showing that they reconciled or payback was already had. Then we would look at the risk of unfair prejudice: many the jury will find for D b/c P is a hothead.

Notice: 404 applies to civil case as well.

Notice: the evidence is of P’s prior conduct but it is used to show the motive of someone else. This is sometimes called reverse-404(b) evidence. D is offering evidence to show that someone else attacked P.

8.
Prosecution of Defendant for sexually molesting Victim, Defendant’s ten-year-old child.  Defendant admits entering Victim’s bedroom on the night in question, but claims he only “tucked Victim into bed,” and committed no act of molestation.  To prove that an act of molestation occurred, the prosecution wishes to offer evidence that on two prior occasions, Defendant sexually molested the same child.  Defendant objects.  How should the court rule?  How should the court rule in the absence of Rule 414?

a.
Overruled. 414 applies. In a prosecution for child molestation, evidence of prior acts of child molestation are admissible. In the absence of 414 we could argue doctrine of chances. (This wouldn’t exactly be bride of the baths b/c we are asked to assume that D did commit the prior acts.) It would also come in under common scheme of place.

9.
Same case.  Assume, however, that the victim of the uncharged molestation was not Victim, but Victim’s sibling, also a young child.  Would the evidence be admissible absent Rule 414?

a.
It’s a little tougher under 404(b). There is a significant risk of unfair prejudice. (Under 414 no problem, it comes in.)

10.
Same case.  Assume, however, that the uncharged acts of molestation were committed on a child or children not related to Defendant.  Would the evidence be admissible absent Rule 414?

a.
It’s even more removed. Less probative value. Under common scheme of plan of 404(b), courts have said that the link is too attenuated. It still comes in under 414.

IX.
Judge/Jury Functions: Required Quantum of Proof of Uncharged Misconduct

A.
Sufficient to support a finding. When we are using the other bad acts evidence on a theory that first requires us to assume that D has done those bad acts, what standard of proof should the court use to examine the evidence of the other bad acts? Huddleston says it’s a preliminary fact problem and 104(b) applies. It’s only relevant if its true. The standard is sufficient to support a finding. It’s a low bar.

B.
Huddleston v. United States

1.
Facts: Huddleston was charged with selling stolen videotapes. H claims he didn’t know they were stolen despite the fact that he was selling at a quarter of the retail price. The gov’t found out that H tried to sell a truckload of black and white tv sets on a prior occasion. That wasn't enough. What tied the events together was that he got both the tvs and the tapes from the same person. The court said that he had to have known the tvs were stolen. If he knew that, it makes sense that he should assume/know that the tapes were stolen. The trial court must find evidence to support a finding that the tvs were actually stolen, which makes it more likely that he knew they were stolen.

Let’s make it clearer. What the evidence of the tv tells us is that it makes it unlikely that someone who gets goods on numerous occasions for so cheap doesn’t know that they are stolen. This Doctrine of Chances is a better way to justify how the evidence should be used.

The states are free to go their own way but most states, including CA, do the same thing

Habit Evidence

I.
Fed. R. Evid. 406. HABIT; ROUTINE PRACTICE

A.
Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.

B.
Note: The language doesn't say it is admissible; it only talks about relevance. Bad drafting.

II.
Standard: 104(a). The judge will have to determine what the law means by habit and whether the conduct in question is a habit.

III.
Rationale. People tend to think that if what happened was a matter of habit, it has high probative value. Habit is very specific. Character is broad strokes about people.

A.
Hypo: If the issue is whether the clerk gave a receipt, habit can be used to show that she did give it if she's in the habit of always giving a receipt.

IV.
HYPOS:

A.
Negligence action arising from an intersection collision.  Plaintiff claims that Defendant ran the stop sign.  To prove that Defendant did so, Plaintiff calls Witness to testify that for the past year, she has ridden with Defendant almost every day to school, that they always cross the intersection in question, and that Defendant almost always fails to stop at the stop sign.  Defendant objects on grounds Witness’s testimony is inadmissible character evidence.  How should the court rule?

1.
This is sufficient in this context to be considered habit. We’re talking about around 200 days. If it is sufficiently repetitive and the circumstances are sufficiently similar it is likely to be considered habit.

B.
Same case.  Suppose Witness’s testimony will be that she has ridden with Defendant three times, and that Defendant failed to stop at the stop sign all three times.  Again, Defendant objects on grounds Witness’s testimony is inadmissible character evidence.  How should the court rule?

1.
Three times is probably not enough to be considered habit. At least not in this context. In other contexts, three might be enough. It is a question for the court.

C.
Same case.  Defendant calls Witness 2 to testify that she has known Defendant for many years, has ridden with Defendant on hundreds of occasions, and that in her opinion, Defendant is a careful driver.  Plaintiff objects on grounds Witness 2’s testimony is inadmissible character evidence.  How should the court rule?

1.
This is not habit evidence. This is character evidence. Being a careful driver is not nearly specfic enough to be considered habit.

D.
Personal injury action following a freeway collision.  Plaintiff claims that Defendant was going at least 80 miles per hour when she lost control and struck Plaintiff’s car.  Defendant denies speeding.  At trial, Plaintiff calls Witness to testify that she has ridden with Defendant on scores of occasions, and that Defendant almost always drives “very fast.”  Defendant objects.  How should the court rule?

1.
This is a tough one. This seems to describe a habit but it’s not specific enough. Leonard doesn’t know the outcome but he thinks most likely it is against admitting the evidence.

Evidence of Similar Events

I.
Generally: This is hard to characterize but easy to apply. We’re (usually) not talking about people we’re talking about conditions.

A.
Hypo: Unreasonably high number of fender benders in an underground parking lot. If the conditions of each accident are sufficiently similar, it suggests that the condition of the parking lot was unreasonably hazardous. At a trial against the owner of the garage, evidence of the other accidents would be admitted not to show that the owner is a bad guy, but that the conditions were not safe.

The defense will show that so many hundreds of cars pass through there without an accident. The jury will have to decide between the conflicting evidence.

The condition has to be the same or sufficiently similar.

II.
HYPOS: 

A.
Negligence action by Plaintiff against Defendant, a railroad company, following a collision between Plaintiff’s vehicle and Defendant’s train.  Plaintiff was driving her vehicle when she approached a railroad crossing.  Plaintiff claims that the gate was not down and the light was not flashing, so she started to cross the tracks.  Defendant denies that the gate and signal were not working.  To prove that the gate and signal were not working, Plaintiff wishes to present evidence that on two occasions in the year before her accident, drivers narrowly avoided collisions at the same crossing because the gate and signal were not operating.  Defendant objects.  How should the court rule?

1.
Overruled. As long as it doesn’t appear to be anything different in the conditions in the prior instances from the current instance.

B.
Negligence action by Plaintiff against Defendant, a supermarket owner, for injuries suffered when Plaintiff slipped and fell on the floor of the produce section.  It was raining outside when the accident occurred.  Plaintiff claims the floor was wet and slippery, causing her fall.  Defendant denies that the floor was unreasonably slippery when wet.  To prove that the floor surface was unreasonably dangerous, Plaintiff wishes to present evidence that in the past two years, several customers have suffered slip-and-fall accidents in the produce section.  Defendant objects.  How should the court rule?

1.
We don’t know enough to determine whether the evidence should be admitted. Was it raining the prior instances?  Was it this? Was it that? Courts want to see real similarities between the instances.

C.
Negligence action by Plaintiff against Defendant, a store owner, following an incident in which Plaintiff tripped on the sidewalk in front of Defendant’s store.  Plaintiff alleges that the cracked sidewalk created unreasonable danger to customers and others passing by the store.  Assume Defendant is responsible for maintaining a reasonably safe sidewalk.  Defendant admits the presence of the crack but denies that the sidewalk is unreasonably dangerous.  To prove the existence of unreasonable danger, Plaintiff wishes to present evidence that in the period from six months before Plaintiff’s fall until six months after Plaintiff’s fall, five other people had tripped on the same crack, all of them under similar weather conditions.  Defendant objects.  How should the court rule?

1.
Overruled. Static conditions. Same circumstances.

D.
Same facts.  Assume that in support of its motion to exclude Plaintiff’s evidence of the other falls, Defendant wishes to present evidence that during the same time period, thousands of pedestrians walked over the same spot in the sidewalk, and that Defendant had received no other reports of falls or injuries.  How should the court rule?

1.
Still admit P’s evidence and also allow D’s evidence. The jury should hear both sides and decide.

E.
Employment discrimination action by Plaintiff, an unsuccessful job applicant, against Defendant, the company with which she had sought employment.  Plaintiff claims Defendant did not hire her because of gender.  Defendant admits not hiring Plaintiff, but claims its reasons had nothing to do with Plaintiff’s gender.  To prove Defendant based its decision on gender, Plaintiff wishes to present evidence that the person in charge of hiring filled the last 50 engineering jobs with men despite having applications from qualified women each time.  Defendant objects.  How should the court rule?

1.
This is a little different b/c it involves actions of an individual. But it is probably admissible b/c it shows evidence of a pattern of behavior. (This could be a “pattern of behavior” or “plan” under 404(b).) Probably not habit: the more thinking the less likely it’s a habit.

Exclusion of Other Relevant Evidence for Reasons of Policy

Subsequent Remedial Measures (Rule 407)

I.
The Rule

A.
Fed. R. Evid. 407. SUBSEQUENT REMEDIAL MEASURES

1.
When, after an injury or harm allegedly caused by an event, measures are taken that, if taken previously, would have made the injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove negligence, culpable conduct, a defect in a product, a defect in a product's design, or a need for a warning or instruction. This rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as (not exclusive) proving ownership, control, or feasibility of precautionary measures, if controverted, or impeachment.

2.
CA rule: Subsequent remedial measures evidence is admissible to prove that a product is defective, in contrast to the federal rule. Be aware, Leonard will test on this.

II.
Rationale for the Rule

A.
We want D to repair the stairway. We don’t want the rules of evidence to prevent D from doing the right thing: preventing accidents.

B.
This could also be unfair prejudice.

C.
It’s not fair to penalize someone for doing a good thing (repairing the stairs)

III.
Admissibility to Prove "Feasibility of Precautionary Measures"

A.
What does feasible mean?

1.
It definitely means whether it was physically possible.

2.
Does it also include cost/benefit analysis? What if changing the product, although possible, would put it our of reach to all but the very rich. What if fixing one danger would increase the likelihood of another danger? The courts have not settled on a single approach to the meaning of feasibility.

B.
Tuer v. McDonald

1.
Facts: Decedent diagnosed with a heart problem and prescribed Heparin. The drug was discontinued just before the surgery. For other reasons, the surgery was postponed for several hours. He was not given Heparin in the meantime. He died of a major heart attack before the surgery. Before the trial, the hospital changed its procedure to restart Heparin if surgery is delayed. The trial court refused to admit this evidence.

Analysis: Now we understand. We want the hospital/doctor to do the right things.

But the P said the evidence wasn’t offered to prove negligence under the forbidden reason, rather it was offered to show that it was feasible to change the procedure.

a.
Well, what does feasible mean? The simple explanation is that it could have been done; it was possible. But D didn’t argue that it couldn’t be done. It wasn’t trying to controvert feasibility.

b.
A second definition of feasibility is weighing the pros and cons one way is the better way to go. This is what the P wanted to use the evidence for. This is a broader definition of feasibility but a narrower application of when feasibility was controverted.

2.
The courts have struggled with this two-prong weigh to think about feasibility and controverting feasibility. No clear rule has been established. The law recognizes both possibilities. 

3.
Admissibility to Impeach. D’s witness testified that it would have be unsafe to restart the Heparin after surgery was delayed. If so, the act of changing the policy could impeach the witness. It’s like a prior inconsistent statement.

a.
If the expert said that it was not unsafe not to restart Heparin, that would have been fine.

b.
If the witness would have said that what happened was the only safe way to go, the evidence should be admitted to impeach the witness.

c.
So there are cases where the evidence should clearly be admitted. The other extreme where it clearly shouldn’t. and cases in between where there is controversy.

C.
Peephole case. There is a famous case: Person staying at low rent hotel. Awakened by a knock at the door in the middle of door that startled her. It was an intruder that attacked her when she opened the door. She brought suit against motel owner for not having a peephole. The owner showed that there were safety reasons for not having a peephole. The issue was whether the owner was controverting feasibility. We see, it doesn’t mean it wasn’t physically possible to have a peephole. It was about whether the peephole was the proper path to pursue.

D.
HYPOS:

1.
Plaintiff sues Defendant, the owner of a convenience store, for negligence after Plaintiff tripped and fell over a can of fruit that had fallen off a shelf on a display near the store’s front door.  Defendant admits that Plaintiff tripped in this way, but denies its negligence led to Plaintiff’s fall.  To prove Defendant was negligent in allowing the can to fall from the shelf, Plaintiff wishes to present evidence that after the accident, Defendant began placing the cans in staggered (brick-like) stacks rather than one directly on top of the other.  Defendant objects.  How should the court rule?

a.
Sustained. This is a clear case of what Rule 407 is trying to do. If the evidence of the restacking is offered to prove that the condition at the time of accident was unreasonably dangerous then it is not admissible.

2.
Same case.  Defendant claims the can on which Plaintiff tripped was no longer the store’s property, but had fallen out of a customer’s bag after the customer had paid for his purchases.  How should the court rule on Defendant’s objection to the subsequent remedial measures evidence?

a.
Since D is claiming that it didn’t own the can, the evidence of restacking creates some inference that D did own the can. The court may allow it if it thinks the jury will not use the evidence for the impermissible use.

3.
Same case.  Defendant admits that the can fell from the display, but testifies that this was the “best possible way” to stack cans.  How should the court rule on Defendant’s objection?

a.
Courts will probably overrule the objection b/c the “best possible way” assertion. Either to show feasibility or to impeach the witness. Their own action contradicted the witness.

4.
Same case.  Defendant admits that the can fell from the display.  Instead of testifying that this was the “best possible way” to stack cans, Defendant testifies that this method was “safe.”  How should the court rule on Defendant’s objection?

a.
This is the problem that Leonard was talking about. If this is all D has to do to open the door to subsequent remedial measures evidence, then it will almost always be allowed in. It seems that the evidence should not be admissible for any purpose neither to impeach nor show feasibility. Some courts have actually allowed it. This is the extreme.

5.
Same case.  On cross-examination of Defendant, Plaintiff’s counsel establishes that when the can fell, the cans in the display were stacked one atop the other.  Counsel then asks, “Is this the way you always stack them?”  Defendant answers yes.  Plaintiff now wishes to offer evidence of the subsequent remedial measure to impeach Defendant.  Defendant objects.  How should the court rule? 

a.
This is a trial advocacy ethical question.

6.
Supp: Products liability action seeking to hold defendant, manufacturer of an intrauterine birth control device, strictly liable for manufacturing an allegedly defective product that injured plaintiff.  Plaintiff offers evidence that, after many doctors reported that patients using the device were rendered sterile, defendant altered the design of the device.  Defendant objects.  How should the court rule under the Federal Rules?  The C.E.C.?

a.
CA rule: Subsequent remedial measures evidence is admissible to prove that a product is defective, in contrast to the federal rule. Be aware, Leonard will test on this.

Compromise and Payment of Medical and Similar Expenses (Rules 408 and 409)

I.
Fed. R. Evid. 408. COMPROMISE AND OFFERS TO COMPROMISE

A.
(a) Prohibited uses. -- Evidence of the following is not admissible on behalf of any party, when offered to prove liability for, invalidity of, or amount of a claim that was disputed as to validity or amount, or to impeach through a prior inconsistent statement or contradiction:

1.
(1) furnishing or offering or promising to furnish -- or accepting or offering or promising to accept (settlement)-- a valuable consideration in compromising or attempting to compromise the claim; I.e., if you have a disputed claim you can’t offer evidence of the offer to pay, the offer to accept, or actual payment of part of the settlement if it is offered to prove the liability of the claim or the amount of the claim. and

2.
(2) conduct or statements made in compromise negotiations regarding the claim, except when offered in a criminal case and the negotiations related to a claim by a public office or agency in the exercise of regulatory, investigative, or enforcement authority. If you want people to settle, you have to allow them to talk freely. We can’t encourage settlement only to turn it into a trap to get incriminatory statements.

B.
(b) Permitted uses. -- This rule does not require exclusion if the evidence is offered for purposes not prohibited by subdivision (a). Examples of permissible purposes include proving a witness' bias or prejudice; negating a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution.

C.
The Biased Witness Rule 408(b) - Mary Carter Agreement

1.
Named for Booth v. Mary Carter Paint Co., such an agreement exists, broadly speaking, when one defendant agrees with the plaintiff to settle the cases for a certain amount but remains a party to the suit and retains a financial stake in the outcome of the plaintiff's action against the remaining defendants. In those cases, the settling defendant has a significant incentive to testify against the interests of the non-settling defendants b/c the greater the plaintiff's recovery against them, the less the settling defendant ultimately will have to pay.

2.
If the terms of this kind of agreement are not disclosed to the jury, the jury will not possess the tools needed to evaluate the credibility of the settling defendant's testimony. Some states, in fact, simply outlaw Mary Carter agreements. A majority of states, while not outlawing the agreements, hold that the agreements are admissbile to prove bias or prejudice of a witness and, thus, are not excluded by the compromise rule.

D.
HYPOS: 

1.
Plaintiff sues Defendant for negligence following an intersection collision between their cars after one of them ran a red light.  Plaintiff’s car was damaged, though Plaintiff suffered no physical injury.  Plaintiff wishes to testify that immediately after the collision, Defendant got out of his car, approached Plaintiff, and said, “It’s my fault.  Please let me pay your damages.”  Defendant objects on hearsay grounds.  How should the court rule?

a.
Overruled. There is no disputed claim. D’s word show that. Why is there no hearsay objections? Party admission, it’s D’s statements.

2.
Same facts.  Defendant objects on grounds of the compromise rule.  How should the court rule?

a.
Overruled. There is no disputed claim.

3.
Same case, except that Defendant’s statement to Plaintiff was “It’s my fault, but I don’t want to go through our insurance companies.  If you’ll agree to bypass the insurance companies, I’ll pay you now for your damages.”  Defendant objects.  How should the court rule?

a.
There is no dispute as to the validity of the claim or the amount.

4.
Same case.  Assume that at the scene, both parties claimed the other ran the red light.  Plaintiff wishes to testify that a month later, after Plaintiff notified Defendant in writing that it cost $2,500 to fix the car, Defendant called Plaintiff and said, “I admit that I ran the light, but there’s no way your car had that much damage.  I think we can work things out more reasonably.”  Defendant objects.  How should the court rule?

a.
The evidence should be excluded, the objection sustained. The amount of the claim is disputed. This is exactly what Rule 408 is intended to forbid.

5.
Same as Question 4, except that Defendant’s statement to Plaintiff was “I was in the wrong, but I can only scrape together $1,000.  Will you accept that?”  Defendant objects.  How should the court rule?

a.
Overruled. It looks like an effort to compromise but there is no dispute.

6.
Same as Question 5.  Assume, however, that Defendant denies ever calling Plaintiff at all.  How should the court rule on Defendant’s objection?

a.
Here there is a problem of preliminary fact. The evidence is relevant and presumably admissible if D really made the call. It should be resolved under 104(b).

7.
Same case.  At trial, Plaintiff wishes to testify that a few weeks after the accident, Plaintiff called Defendant, seeking payment of $2,500 to fix the car, and threatening to sue if Defendant does not pay.  Defendant responds, “You’re the one who ran the light, but I’ll pay you $100 to drop this thing.”  Defendant objects.  How should the court rule?

a.
This is a gray area. What is excluded by the rule is a making of an offer of valuable consideration, some sort of offer intended to promote discussion. Certain offers are so disrespectful that they are not really offers. Is $100 an offer of valuabale consideration in relation to $2500, or is it so insulting that a reasonable person would not want to talk to the offeror.

8.
Plaintiff, a pedestrian, sues Defendant, a driver, for negligence for striking Plaintiff as Plaintiff crossed the street in a crosswalk. Defendant denies striking Plaintiff, and claims she was elsewhere when the event took place. The police began a criminal investigation, and, based on Plaintiff’s identification of Defendant as the driver, charged Defendant with reckless driving. At trial, Defendant wishes to testify that shortly after Defendant was charged, Plaintiff phoned Defendant and said that if Defendant agreed to a private settlement of the civil case, Plaintiff would tell the police she was mistaken in her identification of Defendant as the driver. Plaintiff objects. How should the court rule?

a.
The evidence should be admitted b/c it would be offered to prove intent to obstruct criminal investigation. Rule 408(b).

9.
Plaintiff sues Defendant, a store owner, after Plaintiff slipped and fell in the store.  Plaintiff claims she suffered an injury in the fall.  A few days after the accident, Defendant said to Plaintiff, “That floor was slippery, but I’m not sure you were really injured.”  Defendant then offered to pay some of Plaintiff’s medical expenses in exchange for a signed release.  The case did not settle.  At trial, Defendant testifies that the floor was not slippery.  Plaintiff wishes to testify about Defendant’s prior statement admitting that the floor was slippery.  Defendant objects.  How should the court rule?

a.
Notice that the compromise rule excludes not just offers to settle, but also conducts and statements made in compromise negotiations regarding the claim. This falls within that category.

But P may want to offer this to impeach the D? Rule 408(a) says clealy that it is not admissible to impeach the P’s statement either.

10.
Action by Plaintiff against Defendant to recover a debt Defendant allegedly owes.  Defendant claims that the debt was discharged.  To prove discharge, Defendant wishes to testify that the parties negotiated a settlement of the matter, and that the parties performed their obligations pursuant to the agreement.  Plaintiff objects.  How should the court rule?

a.
Cannot stop evidence from coming in to prove what the lawsuit is all about: The substance of the deal. Evidence rules cannot exclude this.

11.
After a three-car collision involving Plaintiff, Defendant, and Zed, Plaintiff brought suit against both Defendant and Zed.  After some negotiation, Plaintiff agreed to settle with Zed for a small percentage of the total damages.  Zed, in turn, agreed to remain a party to the action but testify favorably to Plaintiff at trial.  In addition, Plaintiff agrees that if she obtains a judgment against Defendant in excess of a certain amount, Zed will receive a share of the excess.  At trial, Zed testifies that Defendant started the chain of events by speeding and running a red light.  Defendant wishes to ask Zed on cross-examination about the settlement agreement with Plaintiff.  Plaintiff objects, citing the compromise rule. How should the court rule?

a.
This is not necessarily deceptive. It definitely could be. But the rule allows evidence to prove a witness’s bias or prejudice. Most court’s would allow this evidence even if its not a Mary Carter agreement.

II.
Fed. R. Evid. 409. PAYMENT OF MEDICAL AND SIMILAR EXPENSES

A.
Evidence of furnishing or offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury. Notice that it doesn’t say anything about other statements made at the time expenses were offered to be paid.

B.
CEC: § 1160 Expressions of Sympathy are excluded. But there is no specific rule about expenses.

C.
Differences between Rule 408 (compromise) and 409 (humanitarian)

1.
No need to be a party to the suit. Any person's offer will be excluded by the Rule 409 if it is offered to prove lability for the accident.

2.
Medical expenses only. An offer to compromise by payment of the other person's non-medical expense, such as a towing charge, would not be excluded by 409. It would, however, by excluded by Rule 408 if the underlying claim was disputed.

3.
Other statements of fact not excluded. The compromise rule (409) excludes not only the actual compromise offer, payment, or acceptance of payment, but also any statements of fact made in connection with that conduct. This is not true with the medical expenses rule. The draters of Rule 409 believed that statements of fact are not as central to humanitarian conduct as they are to compromise efforts

D.
HYPOS:

1.
Plaintiff v. Defendant for negligence following Plaintiff’s fall in Defendant’s restaurant.  Plaintiff claims Defendant’s employees failed to mop up a coffee spill near one of the tables, and that Plaintiff slipped on the coffee, causing her injury.  Defendant denies that there was spilled coffee on the floor.  To prove Defendant’s responsibility, Plaintiff wishes to testify that after her fall, Defendant offered to send her to a doctor “at our expense.”  Defendant objects.  How should the court rule?

a.
This is an offer to pay medical expenses and is clearly inadmissible. It is not hearsay b/c it is a party admission.

2.
Same case.  Assume the statement had been made by a waiter rather than by Defendant.  Defendant objects.  How should the court rule?

a.
Two reasons to exclude. Looks like 409 applies. But we would never get to rule 409 b/c it is hearsay. A waiter is not authorized to make an offer of settlement for his employer and it is not his job to do so.

3.
Same case.  Assume, as in Question 1, that the statement was made by Defendant, and that the entire statement was, “looks like the floor was pretty slippery.  Why don’t you see your doctor at our expense?”  Defendant objects.  How should the court rule?

a.
Sustained in part. Overruled in part. The second sentence is excluded by 409. The first sentence is not.

4.
Same as Question 3, except that Defendant says, “looks like the floor was pretty slippery.  If you will sign a release, you can see your doctor at our expense.”  Defendant objects.  How should the court rule?

a.
“Floor slippery” is a Party admission, not excluded under 408. The release part is not a disputed claim so it’s not excluded under 408.

5.
Same case, and same statement as in Question 3.  Suppose Defendant made the statement to Plaintiff during a telephone call after being contacted by a waiter about Plaintiff’s fall.  Defendant argues that the statement about the spill is inadmissible for lack of personal knowledge.  How should the court rule?

a.
Personal knowledge is not a requirement in party admissions.

6.
Personal injury action by Plaintiff against Defendant arising from an auto accident.  To prove liability, Plaintiff wishes to testify that after the collision Defendant said, “Let me give you a lift to the hospital.”  Defendant objects.  How should the court rule?

a.
Medical expenses is broadly defined by the courts. This will be excluded.

7.
Same case as in Question 6.  To prove liability, Plaintiff wishes to testify that after the collision, Defendant said, “Just let me know how I can help, and I’ll do it.”  Defendant objects.  How should the court rule?

a.
The statement doesn’t tell us anything about medical expenses. It’s just a plain ‘ol party admission. There are virtually no cases about Rule 409. Know that it exists.

8.
Supp: Action for personal injuries suffered in an automobile accident.  At the scene, defendant said to plaintiff, “You seem to be in a lot of pain.  I am so sorry that I ran the red light.”  Defendant then followed plaintiff’s ambulance to the hospital and paid plaintiff’s hospital bill.  After filing of the suit, defendant’s lawyer offered to settle plaintiff’s claim for $100,000.  Plaintiff offers to testify to all these matters and defendant objects.  How should the court rule under the Federal Rules?  The C.E.C.?

a.
Fed: Rule 409, it’s not allowed regarding the expenses. But the statement of running the red light is admissible b/c it is not an offer to pay medical expenses and there is no disputed claim.

CEC: § 1160 Expressions of Sympathy are excluded. But there is no specific rule about expenses. It’s more narrow. “I am so sorry that I ran the red light” is part sympathy. That part is excluded. But the admission of running the red light is admissible.

Plea Evidence (Rule 410)

I.
Fed. R. Evid. 410. INADMISSIBILITY OF PLEAS, PLEA DISCUSSIONS, AND RELATED STATEMENTS

A.
Except as otherwise provided in this rule, evidence of the following is not, in any civil or criminal proceeding, admissible against the defendant who made the plea or was a participant in the plea discussions:

   (1) a plea of guilty which was later withdrawn; Courts are lenient with allowing parties to withdraw a guilty plea in most situations.

   (2) a plea of nolo contendere – D takes responsibility but doesn’t admit guilt;

   (3) any statement made in the course of any proceedings under Rule 11 of the Federal Rules of Criminal Procedure or comparable state procedure regarding either of the foregoing pleas; or

   (4) any statement made in the course of plea discussions with an attorney for the prosecuting authority which do not result in a plea of guilty or which result in a plea of guilty later withdrawn. Anything you admit to a police officer is admissible. Only discussions for a plea bargain with the prosecuting authority.

However, such a statement is admissible (i) in any proceeding wherein another statement made in the course of the same plea or plea discussions has been introduced and the statement ought in fairness be considered contemporaneously with it, or (ii) in a criminal proceeding for perjury or false statement if the statement was made by the defendant under oath, on the record and in the presence of counsel.

II.
Waiver of the Rule's Protections

A.
United States v. Mezzanatto (1995)

1.
Facts: Mezzanatto signed an agreement that if the plea bargain fell apart and then at trial M made statements inconsistent with his prior statements at the plea bargain, those prior inconsistent statements may be admitted. He contradicted himself and the statements were admitted. Supreme Court said that was okay. Leonard thinks it would be permissible to waive even more 410 protections. 

B.
HYPOS: 

1.
Prosecution of Defendant for possession of narcotics with intent to distribute.  At trial, the prosecution wishes to present evidence that after being read her Miranda rights, and while she was being transported to the police station after her arrest, Defendant said to one of the officers, “Can’t we work something out?  I was only going to sell enough of the stuff to make sure I could pay the rent.”  Defendant objects.  How should the court rule?

a.
Objection overruled. Statements made in efforts to reach a plea bargain are only inadmissible if made to an attorney (or authorized person) for the prosecution authority.

2.
Prosecution of Defendant and Zed for murder.  At trial, the prosecution wishes to present evidence that while in custody, during a meeting with the prosecutor, Defendant admitted being involved and said she would testify that Zed was the “trigger man” if the prosecutor would drop the charges against her.  Defendant and Zed both object to the testimony.  How should the court rule?

a.
Sustained for both parties for different reasons. For D: it falls squarely into Rule 410(4). For Zed: it’s hearsay, a statement not by Zed offered to prove that Zed is responsible.

3.
Same case as in Question 2.  Assume, however, that Defendant’s statement was made to police rather than to a prosecutor.  Both Defendant and Zed object.  How should the court rule?

a.
Overruled as to D. It is a simple party admission and is not excluded by Rule 410. For Zed: we have the same hearsay problem.

4.
Prosecution of Defendant for bank robbery.  The perpetrator approached a teller with a realistic-looking gun fashioned from a large bar of soap, told the teller that he was the “Mr. Clean Bandit,” and ordered the teller to place all the small bills from her cash drawer into the laundry sack he was carrying.  After the teller did this, the perpetrator sprayed her with Mr. Clean and fled.  Defendant denies involvement.  To prove Defendant’s guilt, the prosecution offers evidence that a year earlier, Defendant had pled guilty to a bank robbery committed in exactly the same way.  That plea was never withdrawn.  Defendant objects.  How should the court rule?

a.
If the objection was based on character we would overrule based on 404(b) to show m.o.  This could be offered not as character but to show identity, m.o. 

However, the act of robbing is not the evidence, it’s the plea of guilty. But the plea was never withdrawn, so it is not excluded by 410. Overruled.

5.
Same case as in Question 4.  Assume, however, that in the earlier case, Defendant pleaded nolo contendere instead of guilty.  The prosecution wishes to offer evidence of the nolo plea to prove Defendant’s guilt in the present case.  Defendant objects.  How should the court rule?

a.
We have a problem. A plea of Nolo is covered by rule 410. When pleaing nolo, a person does not actually admit guilt. Therefore, the evidence should be excluded under 410(2). A plea of nolo, even if not withdrawn, is never admissible. Sustained.

6.
Prosecution of Defendant for bank robbery.  At a hearing before the judge, the court accepts Defendant’s guilty plea after being satisfied that there is a factual basis for the plea and that Defendant understands all the rights she is giving up by pleading guilty.  Before the sentencing hearing, Defendant changes her mind and moves to withdraw the guilty plea and substitute a plea of not guilty.  The court agrees, and the case goes to trial.  At trial, the prosecutor wishes to offer evidence that Defendant first pled guilty at a hearing at which all her rights were explained and the court satisfied itself that there was sufficient factual support for the plea.  Defendant objects.  How should the court rule?

a.
Sustained. The purpose of 410 is to shield a D who has been allowed to withdraw a guilty plea from having that plea used against him in a future case.

7.
After Defendant’s arrest for the crime of murder, Defendant worked out a plea bargain, the terms of which required him to give a full statement of facts at his plea hearing.  At the hearing, the court accepted Defendant’s guilty plea to a lesser charge after hearing Defendant’s statement, which named Zed as also involved in the crime.  Later, upon investigating Zed, the prosecution learned that Zed was not involved in the crime.  Defendant had lied at the plea hearing about Zed’s involvement.  Defendant is now being prosecuted for perjury, and the prosecution wishes to put in evidence the statement Defendant gave at the plea hearing.  Defendant objects.  How should the court rule?

a.
This falls under the last part of 410. See there. Why is the statement not hearsay? It’s not a statement about something, it is the act itself—independent legal significance.

8.
Prosecution of Defendant for murder.  Earlier, Defendant pled guilty in exchange for leniency in sentencing.  As a condition of entering into the agreement, the prosecutor stated that Defendant would have to waive the right not to have statements made during plea bargaining admitted against her if she later withdrew her plea and testified at trial inconsistently with those statements.  Defendant agreed to the term.  Later, Defendant asks the court to allow her to withdraw the plea and enter a plea of not guilty.  The court grants Defendant’s motion.  At trial, Defendant testifies inconsistently with a statement made during plea negotiations, and the government offers her prior statement to impeach Defendant.  Defendant objects.  How should the court rule?

a.
This is based on Mezzanatto. It is possible to waive those rights.

9.
Do you agree with the Supreme Court’s analysis in Mezzanatto?  Will the government’s ability to demand waiver of protection for plea bargaining statements in the even the deal falls through or defendant later violates the terms of the agreement have a significant chilling effect on plea negotiations?  To what extent may a criminal defendant waive other protections of Rule 410?  For example, would the government be permitted to condition its acceptance of a guilty plea to a lesser charge on the defendant’s agreement that the plea would be admissible at trial if it was later withdrawn?  Could the government condition acceptance of a plea on the defendant’s agreement that he would never seek to withdraw the plea?

a.
He simply said there are good arguments on both sides. Don’t worry about it.

10.
Supp: Prosecution for murder.  In a plea bargaining discussion between defense counsel and the prosector in the presence of defendant, the latter said, “You might as well take me to the gas chamber right now.”  No plea agreement was reached and the prosecution offered defendant’s statement into evidence at trial to prove his consciousness of guilt.  Is the statement admissible under the Federal Rules?  The C.E.C?

a.
There is no specific provision in the CA rule regarding excluding statements in an effort to plea bargain. But, there is case law to that effect. So it’s the same: statements made in an effort ot plea bargain with the prosecution will be inadmissible.

Evidence of Liability Insurance (Rule 411)

I.
Fed. R. Evid. 411. LIABILITY INSURANCE

A.
Evidence that a person was or was not insured against liability is not admissible upon the issue whether the person acted negligently or otherwise wrongfully. The is mainly to avoid unfair prejudice. This rule does not require the exclusion of evidence of insurance against liability when offered for another purpose, such as proof of agency, ownership, or control, or bias or prejudice of a witness.

B.
HYPOS: 

1.
Negligence action by Plaintiff against Defendant, the owner of a grocery store, for injuries suffered when Plaintiff fell on the floor of the store’s produce section.  To prove that Defendant negligently permitted the floor to become slippery, Plaintiff wishes to offer evidence that Defendant was covered by a policy of liability insurance.  Defendant objects on relevance grounds.  How should the court rule?

a.
Subsequent remedial measures is usually relevant. However, are you more likely to drive recklessly b/c you have liability insurance?

Evidence of whether or not you have insurance doesn’t really say anything about how likely you are to get into an accident. Overruled. Not relevant.

2.
Same case.  Assume the court overrules Defendant’s relevance objection.  Defendant also objects on the ground that the evidence is excluded by Rule 411, the liability insurance rule.  How should the court rule?

a.
It is precluded by 411.

3.
Same case.  Defendant claims that the produce section of the store is stocked and maintained by a separate company, and that the company operates as an independent contractor.  Plaintiff offers evidence that Defendant maintains a liability insurance policy covering accidents in the produce section caused by such things as slippery floors.  Defendant objects on grounds the evidence is excluded by Rule 411.  How should the court rule?

a.
Admissible. Not to prove directly the negligence of the store. But rather to show that it realized it has a duty not to negligently have slippery floors.

4.
Same case.  Prior to trial, Plaintiff asks the court to permit inquiry of prospective jurors concerning their employment status, to learn whether any of these individuals are employed by Defendant’s insurance company or by any insurance company.  Defendant objects.  How should the court rule?

a.
Some courts will say you can’t do it b/c it might be prejudical.

The problem with that is that jury prejudice is a big deal. You need to find out if one juror is employed by the D insurance company.

So the courts that allow finding out about employment status take the better route. Just simply ask if they are employed and by whom without disclosing the reason for asking.

5.
Same case.  During jury selection, Plaintiff wishes to inquire whether any prospective jurors own stock in Defendant’s insurance company or any insurance company.  Defendant objects.  How should the court rule?

a.
The possibility of bias is a lot more tenuous. It’s different if a person is on the board. But owning stock is not sufficient to suggest bias.

6.
Same case.  To prove that Plaintiff did not suffer significant injury in the fall, Defendant calls Witness, a physician, who testifies that she examined Plaintiff and found little actual injury.  On cross-examination of Witness, Plaintiff wishes to reveal that Witness was hired by Defendant’s liability insurer to examine Plaintiff, and that much of Witness’s business derives from such referrals.  Defendant objects.  How should the court rule?

a.
This is a very common issue. The possibility that the witness will be biased for the insurance co. is pretty strong. Almost any court would permit the revelation of this potential bias even though the jury might use the evidence for an inadmissible purpose. Objection overruled.

Examining Witnesses; Attacking and Supporting the Credibility of Witnesses

Mode of Witness Examination

I.
Rule 611.  Mode and Order of Interrogation and Presentation

A.
(a) Control by court. The court shall exercise reasonable control over the mode (method) and order (what witnesses called when) of interrogating witnesses and presenting evidence so as to (1) make the interrogation and presentation effective for the ascertainment of the truth, (2) avoid needless consumption of time, and (3) protect witnesses from harassment or undue embarrassment.

This is rarely disturbed on appeal.

B.
(b) Scope of cross-examination. Cross-examination should be limited to the subject matter of the direct examination and matters affecting the credibility of the witness. The court may, in the exercise of discretion, permit inquiry into additional matters as if on direct examination.

C.
(c) Leading questions. Leading questions should not be used on the direct examination of a witness except as may be necessary to develop the witness' testimony. Ordinarily leading questions should be permitted on cross-examination. When a party calls a hostile witness, an adverse party, or a witness identified with an adverse party, interrogation may be by leading questions.

Argumentative questions are not allowed.

Compound questions are not allowed.

Assuming facts not in evidence is not permitted on direct. See generally pp. 427-432. We went through the dialogue on 432 at about 11/10 1:50-2:05.

II.
Control over Mode and Order of Interrogating Witnesses and Presenting Evidence

A.
Ambiguous or unintelligible question - unclear what facts it seeks to reveal. Objection sustained; reformulate the inquiry.

B.
Confusing question - may cause the jury to misconstrue its significance, like when the subject of the question is only remotely connected to the issues in the cases and the question and answer may divert the jury's attention away from those issues. Objection sustained; may not reform the inquiry b/c the problem stems from the subject of the inquiry, not just its form.

C.
Misleading question - mischaracterizes earlier received evidence or in some other manner tricks the witness and the jury into assuming a fact that has not been proven. Restate the question in a form that eliminates its misleading aspects. It that's not possible, may preclude the question and strike from the record any answers given.

D.
Argumentative question - question only in form. It is, in substance, an argument b/c it asserts facts with such a forceful tone it suggests that those facts are established and the answer of the witness is of no consequence. Objection sustained; rephrase the question to remove its argumentative aspects.

E.
Compound question - simultaneously poses more than one inquiry and calls for more than one answer. Objection sustained; pose the questions separately. If already answered, require the witness make clear which part of the compound question the witness intended to answer. Even where there is confusion, the court has discretion under Rule 611(a) to overrule objections on the ground the objecting party has the opportunity to clarigy matters on cross-examination.

F.
Assumes facts not in evidence - goes beyond merely mischaracterizing prior evidence; it invents facts not supported by any admitted evidence. Not allowed on direct. On cross it might be allowed but once the witness has answered the question by denying the assumed fact, the direct examiner may be entitled to an instruction that the jury should disregard the suggestions contained within the question.

G.
Cumulative questions - goes to facts well established by evidence already admitted. The issue courts must decide is whether that point has been reached in witness examination when the probable benefits of further questioning do not justify the time that further questioning will consume.

H.
Asked and answered - the examiner is simply repeating a question to which there has already been an adequate response. Courts are reluctant to sustain this objection when a question posed by one party was asked and answered during examination by an opposing party. Courts may permit such questions if there is a reasonable chance that new evidence will be revealed.

I.
Calls for a narrative answer - open-ended inquiry that invites the witness to give a lengthy narrative reponse.

III.
Scope of Cross-examination

A.
HYPOS:

1.
Prosecution for bank robbery.  At trial, Defendant takes the stand and denies any involvement in the robbery.  On cross-examination, the prosecutor asks Defendant to admit that she owed thousands of dollars in gambling debts at the time of the robbery. Defendant objects on the ground that the question goes beyond the scope of the direct examination. How should the court rule?

a.
Overruled. Even though nothing was said about gambling on direct, the question is looking for a motive. Anything that would undermine the impression left after direct is fair game on cross. If it was raised, implied, or inferred on direct, it is fair game on cross.

2.
Plaintiff sues Defendant for negligence after the two skateboarders collided on a sidewalk. Plaintiff claims she was skating along when Defendant struck her head-on. Defendant denies this and claims Plaintiff lost control of her skateboard and ran into Defendant. At trial, Plaintiff testifies that she was skating carefully and that Defendant skated into her path. On cross-examination, Defendant asks Plaintiff to admit that this was the first time she had gone skateboarding. Plaintiff objects on the ground the question goes beyond the scope of the direct examination. How should the court rule?

a.
Overruled. The direct testimony gave the impression that she was capable of skateboarding with normal skill. The cross attempts to undermine that.

3.
Same case as in Question 2. Plaintiff calls Witness, who testifies that she saw Defendant looking backward just before the two skaters collided. On cross-examination, Defendnat asks Witness to admit that Plaintiff paid Witness to testify as she did. Plaintiff objects on the ground that the question goes beyond the scope of the direct examination. How should the court rule?

a.
The cross gives a reason to be unsure of the facts presented on direct. This is a matter “affecting the credibility of the witness.” Overruled. Within the scope.

IV.
Leading Questions

A.
Leading questions suggest the answer. Impermissible on direct but permissible on cross. However, they are permissible on direct when the witness is adverse or hostile to the direct examiner. Without the aid of suggestion, the witness might be unable to give important testimony.

B.
HYPO: Following is a portion of a transcript in a divorce case in which Wife, the plaintiff, seeks a divorce based on the alleged adultery and acts of mental cruelty of Husband, the defendant.  She seeks substantial alimony and child support.  Does the judge correctly rule on the objections?  What other objections could have been made?  

BY THE COURT:
Plaintiff may call its first witness.

P:
Thank you, Your Honor.  Plaintiff calls Husband.

[Husband is duly sworn and takes the stand]

P:
Where do you live?

H:
I live at 123 Main Street.

P:
Isn’t it true that you live there with a certain Ms. Fifi LaRue?

D:
Objection, leading.

BY THE COURT:
Overruled.  Even though it’s direct, it’s a hostile witness. The witness will answer the question.

H:
Yes, we both reside at that address.

P:
In fact, you and Ms. LaRue are having an affair, correct?

H:
No.  We sleep in separate bedrooms.

P:
You expect the jury to believe that? Argumentative, not allowed.

H:
It’s the truth.

P:
You started your affair with Ms. LaRue the day after you had a fight with your wife during which you called her a fat pig and struck her in the face, correct? Compound question, not allowed.

H:
I never struck my wife.  We got into an argument and shoved each other.

P:
No further questions.

BY THE COURT:
Cross-examination?

D:
Yes, thank you, Your Honor.  Mr. Husband, the day after you had the argument with your wife, did you send her a bouquet of roses?

P:
Objection, leading, assumes facts not in evidence. Allowed to lead on cross. The argument is in the record b/c he just testified about it.

BY THE COURT:
Overruled.  The witness may answer.

H:
Yes, and a very nice box of chocolates.

D:
And she then called you and said the argument was all her fault, right?

P:
That’s leading and hearsay.

BY THE COURT:
It is leading but not hearsay. It is leading, even though it's on cross, it's a friendly witness. It’s not hearsay b/c it’s a party admission. Rephrase the question.

D:
What did she tell you?

H:
She said she was sorry for starting the argument.

D:
Are you having an affair with Ms. LaRue?

P:
Objection, asked and answered.

BY THE COURT:
Overruled.  You are permitted to ask a question that was already asked if it was asked by the other side. You may answer.

H:
Absolutely not. 
D:
One further question.  How much is your monthly income? This exceeds the scope on cross. This is not relevant to the subject matter on direct and does not affect the credibility of the witness.

H:
Zero.  I just lost my job.

D:
Nothing further, your honor.

BY THE COURT:
Any redirect?

P:
Just one question.  Did you call your wife a fat pig before or after you struck her?

D:
Objection, that’s misleading, Your honor.

BY THE COURT:
Sustained. It is misleading. It assumes that he struck her and that he gave testimony that he struck her. In fact, he already denied striking her. This assumes a fact not inevidence.

P:
Nothing further, Your Honor.

           Leonard just corrected himself and said that leading questions should NOT be permitted by D b/c it’s not really cross-examination b/c it is the party (the husband) being called. If it was a friendly witness, as opposed to the party himself, it becomes a little more gray. The judge has discretion to permit leading questions.

Impeachment: Introduction

I.
Consider the following list of ways in which a witness' credibility can be attacked or supported. While this is a section from the California Evidence Code, it reflects practice in the federal courts and the vast majority of states.

II.
Cal. Evid. Code § 780.  General rule as to credibility (The fed rules do not have a parallel.)

Except as otherwise provided by statute, the court or jury may consider in determining the credibility of a witness any matter that has any tendency in reason to prove or disprove the truthfulness of his testimony at the hearing, including but not limited to any of the following:

 (a) His demeanor while testifying and the manner in which he testifies.

 (b) The character of his testimony. Does the testimony make sense? Is it coherent?

 (c) The extent of his capacity to perceive, to recollect, or to communicate any matter about which he testifies.

 (d) The extent of his opportunity to perceive any matter about which he testifies.

 (e) His character for honesty or veracity or their opposites. The only character trait that has anything to do with credibility is honesty. Sometimes, truthfulness is used as a synonym for honesty. This is important.

 (f) The existence or nonexistence of a bias, interest, or other motive.

 (g) A statement previously made by him that is consistent with his testimony at the hearing.

 (h) A statement made by him that is inconsistent with any part of his testimony at the hearing.

 (i) The existence or nonexistence of any fact testified to by him.

 (j) His attitude toward the action in which he testifies or toward the giving of testimony.

 (k) His admission of untruthfulness.

III.
You cannot examine any admissibility question unless you identity how a particular question to the witness is designed to impeach the witness’s creditability.

A.
Questions to consider:

1.
What is the evidence?

2.
Is it offered to support the credibility of a witness? If so, has credibility been attacked?

3.
Is it offered to impeach the credibility of a witness? If so, determine the method of impeachment and ask, is the evidence relevant and admissible under the law governing this method? To determine its relevance, apply the principle of Rule 401. To determine its admissibility, ask:

a.
Does the law for the method in question require that proof of the impeaching facts be elicited during cross-examination of the witness being impeached, or does that law permit proof from other sources (so-called extrinsic evidence)?

b.
Are all other foundational requirements for this method of impeachment satisfied?

4.
Would admission of the evidence violate any other rules, such as Rule 403?

Who May Impeach

I.
Fed. R. Evid. 607. WHO MAY IMPEACH

A.
The credibility of a witness may be attacked by any party, including the party calling the witness

B.
Note: This gets rid of the common law "voucher" rule

C.
Unites States v. Hogan

1.
Facts: Hogans were two brothers accused of a drug smuggling operation. They hire a pilot, Carpenter, to fly their load to the U.S. Carpenter was arrested in Mexico b/f the operation. He confessed and ratted out the Hogan Bros. as well. He was brought back to the U.S. and both formally and informally retracted his confession, claiming he confessed in Mexico b/c he was tortured. The prosecutor wants to call Carpenter to testify at the Hogan trial. The prosecutor’s motive was to impeach Carpenter by having him admit that he confessed in Mexico and implicated the Hogan Bros. That Mexican confession is hearsay if offered to prove the truth of the matter asserted, namely that the Hogan Bros. conspired to smuggle drugs. It would also not be admitted under the prior inconsistent statement rule b/c the Mexican confession was not in a prior trial under oath. It also is not a declaration against interest b/c he is available to testify presently at trial. The purported motive for offering the Mexican confession was to impeach his testify. However, that was the sole reason to calling the witness, to impeach his credibility. There would have been no need to impeach him if they didn’t call him.

2.
Analysis: Does Rule 607 nevertheless permit the prosecution to call Carpenter as a witness simply to impeach him?

a.
No. The Court says that this is a deceptive. The only purpose was to let the jury hear the Mexican confession, which was otherwise hearsay.

b.
The Gov’t was not surprised by Carpenter’s testimony. He testified exactly how they thought he would.

D.
HYPOS:

1.
The prosecution called Carpenter to testify even though the prosecution knew he would deny the smuggling and defendants’ involvement.  Why did the prosecution do this?

2.
Was the prosecution prohibited from attacking Carpenter’s credibility merely because the prosecution was trying to impeach its own witness? Read Rule 607.

3.
If Carpenter’s prior statement implicating defendants was offered to prove defendants were involved in the smuggling, what’s the objection?  If the prior statement is offered to prove that the witness made an inconsistent statement and is unreliable, does the same objection apply?  A different objection?   How should the court rule on that different objection?

4.
Same facts as in Hogan except assume Carpenter made his prior inconsistent statement while testifying under oath before a grand jury.  Should this produce a different result?

a.
Now it would be admissible as a prior inconsistent statement b/c it was given under oath. What about the confrontational rule in Crawford? He is available so there’s no problem.

5.
Same facts as in Hogan except assume the prosecutor was surprised by Carpenter’s testimony because the prosecutor assumed Carpenter would testify consistently with his earlier statement in which he incriminated defendants.  Should the prosecution then be permitted to introduce evidence of the prior statement to impeach the witness?

a.
Yes. It makes sense to allow the prosecution to impeach him b/c they were surprised by his testimony.

6.
Assume you are defense counsel and you suspect the prosecution is going to call a witness just for impeachment as in Hogan.  If that happens, you can always move to strike the witness’s testimony.  Is there anything you should do before the witness even testifies?

a.
Make a motion in limine ahead of time to ensure that there is no whiff of impropriety. You can control for these things. Preclude the gov’t from calling him as a witness.

Impeachment Methods Not Governed by Specific Common Law or Statutory Rules

I.
Ways to impeach testimony:

A.
Opportunity to perceive

B.
Capacity to perceive

C.
Capacity to recollect

D.
Capacity to narrate

E.
Appearance and status factors

F.
Demeanor

G.
Plausibility of the witness' testimony

II.
HYPOS: 

A.
All of the following hypotheticals are based on the following facts:  Prosecution of Defendant for a murder committed in the course of a bank robbery.  The prosecution calls Witness 1, who testifies that she was in the bank and saw Defendant shoot the victim.  On cross-examination, Witness 1 claims to have had “an unobstructed view” of the shooter.  In each case, assume that the prosecution objects, claiming the impeachment is improper.  How should the court rule in each case?

1.
Defendant calls Witness 2, a friend of Witness 1, who testifies that she was with Witness 1 in the bank, that the two of them were about 50 feet from the robber at the time of the shooting, and that there were many people between them and the shooter.

a.
 Overruled. This is evidence regarding the opportunity to perceive.

2.
Witness 2 testifies that Witness 1 is nearsighted and normally wears eyeglasses, but that she was not wearing them in the bank on the day in question.

a.
Overruled. This is evidence regarding the capacity to perceive.

3.
On direct examination, Witness 1 testifies that she had just made a withdrawal at a teller window when the shooting occurred. Witness 2 testifies for Defendant that Witness 1 had made a deposit, not a withdrawal.

a.
Sustained. This evidence suggests that Witness 1 has a bad memory. But this is really minor. He doesn’t have anything to do with how well she may have observed or remembered the shooting. Common law rule: Can’t impeach by contradiction on a collateral matter with extrinsic evidence. We can use Rule 403 (and/or 611) now. It’s a waste of time. It’s important to identify how the evidence is being used to impeach. The strongest argument for D is that this shows she was wrong about something, if she’s wrong about one thing, she could be wrong about other things.

A collateral matter is something that really doesn’t tell us something about the witness’s credibility. The judge now has discretion to assemble lots of collateral matters together to see the big picture. We don’t use the categorical common law rule anymore.

4.
Witness 2 testifies for Defendant that recently Witness 1 told Witness 2, “When I hit 40, my memory started slipping away.”

a.
This is hearsay b/c it is being offered to prove the truth of the matter asserted. It doesn’t matter that it’s being offered to impeach. The first inference necessary is that the statement is true.

5.
Witness 2 testifies for Defendant that she is familiar with Witness 1’s community reputation, and that Witness 1 is notorious for having a bad memory. 

a.
Sustained. The reputation exception in 803 only applies to reputation for character. Memory is not a character trait. As such, this is hearsay.

6.
Witness 2 testifies for Defendant that she has known Witness 1 for many years, and that in her opinion, Witness 1 has a terrible memory.

a.
Overruled. This is probably permissible opinion evidence. If you can show the court a good foundation for evidence about memory, that should convince the court to allow it.

7.
Defendant calls Witness 3, a psychiatrist who sat in the courtroom during Witness 1’s testimony. After qualifying Witness 3 as an expert in psychiatry, Witness 3 testifies for Defendant that, based on her observation of Witness 1 while testifying, she believes that Witness 1 suffers from a mental disorder that renders her unable to distinguish reality from fantasy. 

a.
Overruled. Goes to capacity. The only issue is whether this is permissible under the rules of expert testimony. Alger Hiss case with Whittaker Chambers

8.
Defendant also wishes to have Witness 3, the psychiatrist, testify that, based on her observations of Witness 1 while testifying, she believes Witness 1 was lying.

a.
Courts do not allow witnesses to testify about the credibility of other witnesses, specifically whether they are lying or telling the truth. The jury is trusted to make its own assessment.

9.
During her closing argument, Defendant’s attorney makes the following statement:  “Did you notice that during her testimony, Witness 1 never once looked directly at you or at the defendant?  Did you notice that when Witness 1 answered my questions about her identification of my client, Witness 1 looked toward the floor?  What is Witness 1 hiding?  Could it be that she isn’t as certain of her testimony as she, and the prosecutor, would like you to believe?”  Is this proper argument?

a.
Sure. It’s just reviewing what the witness did. As long as the defense attorney is not adding facts that are already in the record. As long as there is a factual basis for what he is saying, he’s allowed to summarize what happened in the trial. Whether he crosses an inappropriate line is up to the judge’s discretion.

Witness's Character (Rules 608, 609, 610)

I.
Reputation or Opinion Concerning Truthfulness

A.
Fed. R. Evid. 608 EVIDENCE OF CHARACTER AND CONDUCT OF WITNESS (never confuse this rule with 404/5)

1.
(a) Opinion and reputation evidence of character. The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations: (1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.

2.
(b) Specific instances of conduct. Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness' character for truthfulness, other than conviction of crime as provided in rule 609, may not be proved by extrinsic evidence. They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness (1) concerning the witness' character for truthfulness or untruthfulness, or (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.

The giving of testimony, whether by an accused or by any other witness, does not operate as a waiver of the accused's or the witness' privilege against self-incrimination when examined with respect to matters that relate only to character for truthfulness.

B.
Reputation and Opinion 608(a)

1.
Opinion - can be lay or expert and therefore must also comply with either Rule 701 or 702, respectively

2.
Reputation - it must be shown that the persons whose opinions make up the out-of-court component must have had sufficient exposure to the witness being impeached to form reliable opinions about her character.

C.
Character for Truthfulness or Untruthfulness 608(a)(1)

1.
Truthfulness is the only admissible character trait to impeach a witness. Rule 404 is about the character of a person in connection with the actions in that case. It is about showing how somebody acted or didn’t act based on his character. Don’t confuse this with 608, which is only determining whether a person was honest while testifying. 608 deals with just one character trait for just one person. Trait = honesty. Purpose = credibility of testimony.

D.
Evidence of Truthfulness Admissible Only After Attack on Character for Truthfulness 608(a)(2)

E.
HYPOS:

1.
Civil action for personal injuries suffered in an auto accident.  The defense is contributory negligence.  Plaintiff testifies that Defendant ran the red light.  Plaintiff then calls his minister who offers to testify that he has known Plaintiff for years and that he believes Plaintiff to be a truthful person.  Is the minister’s testimony admissible under Rule 608(a)?

a.
Sustained. Evidence of character for truthfulness is only admissible after it has been attacked. See 608(a)(2).

2.
Same case.  Defendant calls a witness who offers to testify that he has worked in the same small office with Plaintiff for years and that, in his opinion, Plaintiff is careless.  Is the witness’s testimony admissible under Rule 608(a)?  Is it admissible if offered to prove that Plaintiff was negligent?

a.
No. You can’t offer evidence of a character trait of a person to prove conformity with that trait in a specific situation. It is not admissible to prove negligence. It’s also not admissible under 608a b/c it’s about carelessness and not truthfulness.

3.
Same case. Defendant calls a witness who offers to testify that he has lived in the same large apartment building with Plaintiff for years and that, in his opinion, Plaintiff is a liar.  Is the witness’s testimony admissible under Rule 608(a)?

a.
Admissible. It is untruthfulness offered in the form of an opinion. The only possible attack is that perhaps living in a large apartment building is not a sufficient basis to prove truthfulness.

4.
Same case. Defendant calls a witness who testifies that he has lived next door to Plaintiff for years and that, in his opinion, Plaintiff is a liar.  On cross-examination Plaintiff asks, “Isn’t it true that everyone else in the neighborhood says Plaintiff is truthful?”  The witness answers, “Yes.”  Is the cross-examination testimony admissible under Rule 608(a)?  Should it be excluded as hearsay?

a.
Under 608(a) it’s admissible b/c it’s an opinion that goes to the truthfulness of witness and is offered after the truthfulness has been attacked. It is also admissible b/c it’s reputation for a person’s character for which there is an exception.

II.
Conduct Probative of Truthfulness Rule 608(b)

A.
(b) Specific instances of conduct. Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness' character for truthfulness, other than conviction of crime as provided in rule 609, may not be proved by extrinsic evidence. They may, however, in the discretion (403, 611) of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness (1) concerning the witness' character for truthfulness or untruthfulness, or (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified. Cannot use extrinsic evidence to attack, through specific instances of conduct, the credibility of the witness. However, on cross the court may use its discretion to permit it. Usually the court will permit it.

The giving of testimony, whether by an accused or by any other witness, does not operate as a waiver of the accused's or the witness' privilege against self-incrimination when examined with respect to matters that relate only to character for truthfulness.

B.
Extrinsic Evidence Inadmissible - The first sentence of Rule 608(b) means that counsel can ask a witness about that witness' conduct, but if the witness denies the conduct it cannot be proved through other evidence. This accounts for the saying that, under Rule 608(b), counsel must usually "take the answer of the witness."

C.
CEC:  IN A CIVIL CASE: In contrast, CEC §787 makes evidence of specific instances of a witness’s conduct inadmissible to prove character for truthfulness or untruthfulness, whether or not the evidence is extrinsic. 
IN A CRIMINAL CASE: This time the question is also permitted in California, where the so-called Right to Truth in Evidence provision of the California Constitution precludes section 787 from operating to exclude relevant evidence in a criminal case.  Section 352 (similar to FRE 403), however, would still apply and could limit this sort of questioning.

D.
Discretion to Admit Specific Instances Probative of Truthfulness or Untruthfulness

1.
608(b)(1) - the source of the evidence is the witness whose character for truthfulness is at at. This person is sometimes referred to as the "principle witness." Testimony given by the principle witness in this proceeding is not extrinsic evidence.

2.
608(b)(2) - another source for specific-instances evidence can be a witness who testified as to the principle witness' character for truthfulness. This witness is sometimes referred to as a "character witness." This is extrinsic evidence but is admissible under this rule.

E.
HYPOS:

1.
Prosecution for drug dealing.  Defendant testifies and denies committing the crime.  On cross-examination, the prosecutor asks defendant if he lied on a job application about a misdemeanor conviction for marijuana possession.  Is evidence of the marijuana conviction admissible to prove Defendant was dealing drugs in this case?

a.
No. Rule 404 does not allow evidence of another crime to prove that the person committed the crime with which he is currently charged.

2.
Same case.  Is evidence of the marijuana conviction admissible under Rule 608(b) to impeach Defendant?

a.
No. Rule 608(b) says, “other than conviction of crime as provided in rule 609.” If the conduct was the subject of a criminal conviction, look at 609 not 608. It wouldn’t come in under 609 either.

3.
Same case.  If the marijuana conviction is not admissible to impeach under Rule 608(b), does the prosecutor’s cross-examination in Question 1 refer to any other specific instance of conduct that is probative of truthfulness or untruthfulness?

a.
Yes, the lying on the job application. It’s not the thing that he lied about; it’s the fact that he lied.

4.
Same case.  If your answer to Question 3 is “yes,” on what basis might the court still exclude the evidence under Rule 608(b)?

a.
It would be in the court’s discretion. There might be unfair prejudice given the topic he lied about is similar to the pending charge. The probative value, however, would not be substantially outweighed by the risk of unfair prejudice. What if the D offered to stipulate that he lied on a job application as long as the topic is not mentioned? To really assess the credibility of the witness, you would want to know what he lied about. 

5.
Same case.  Assume that on cross-examination Defendant denied lying on his job application.  Could the prosecution prove the lie with the application itself?  With testimony from the personnel officer who received the application?

a.
Can’t prove a lie with the application itself. ??? 

6.
Same case.  Assume the prosecution calls a witness who testifies Defendant has a reputation for lying.  Is this permitted under Rule 608?  If so, can the defense cross-examine and ask, “Have you heard that Defendant truthfully admitted to chopping down the cherry tree?”

a.
It’s reputation for being a liar, a character trait for being untruthful. This is permitted under 608(a). 608(b)(2) allows the court to use discretion to admit extrinsic evidence about a  specific instance of conduct of honesty about the person the witness is testifying about.

III.
Conviction of Crime

A.
Fed. R. Evid. 609. IMPEACHMENT BY EVIDENCE OF CONVICTION OF A CRIME

1.
(a) General rule. For the purpose of attacking the character for truthfulness of a witness,

a.
(1) evidence that a witness other than an accused has been convicted of a crime shall be admitted, subject to Rule 403, if the crime was punishable by death or imprisonment in excess of one year under the law under which the witness was convicted, and evidence that an accused has been convicted of such a crime shall be admitted if the court determines that the probative value of admitting this evidence outweighs (note that it doesn’t say ”substantially outweighs”)  its prejudicial effect to the accused; and

b.
(2) evidence that any witness has been convicted of a crime shall be admitted regardless of the punishment, if it readily can be determined that establishing the elements of the crime required proof or admission of an act of dishonesty or false statement by the witness. 

2.
(b) Time limit. Evidence of a conviction under this rule is not admissible if a period of more than ten years has elapsed since the date of the conviction or of the release of the witness from the confinement imposed for that conviction, whichever is the later date, unless the court determines, in the interests of justice, that the probative value of the conviction supported by specific facts and circumstances substantially outweighs its prejudicial effect. However, evidence of a conviction more than 10 years old as calculated herein, is not admissible unless the proponent gives to the adverse party sufficient advance written notice of intent to use such evidence to provide the adverse party with a fair opportunity to contest the use of such evidence. This is the opposite of Rule 403!! It doesn’t matter if the conviction is a perjury conviction, the ten year rule applies. 

3.
(c) Effect of pardon, annulment, or certificate of rehabilitation. Evidence of a conviction is not admissible under this rule if (1) the conviction has been the subject of a pardon, annulment, certificate of rehabilitation, or other equivalent procedure based on a finding of the rehabilitation of the person convicted, and that person has not been convicted of a subsequent crime that was punishable by death or imprisonment in excess of one year, or (2) the conviction has been the subject of a pardon, annulment, or other equivalent procedure based on a finding of innocence.

4.
(d) Juvenile adjudications. Evidence of juvenile adjudications is generally not admissible under this rule. The court may, however, in a criminal case allow evidence of a juvenile adjudication of a witness other than the accused if conviction of the offense would be admissible to attack the credibility of an adult and the court is satisfied that admission in evidence is necessary for a fair determination of the issue of guilt or innocence.

5.
(e) Pendency of appeal. The pendency of an appeal therefrom does not render evidence of a conviction inadmissible. Evidence of the pendency of an appeal is admissible.

B.
Scope - only applies to criminal convictions offered for the purpose of attacking witness credibility, his "character for truthfulness." There is no limit on extrinsic evidence of convictions.

C.
General Rule - 609(a)

1.
subdivision (1) - Two questions to ask: (1) Who is the witness? The accused in a criminal trial or someone else? (2) Was the crime a felony? If the answer to number (2) is no, move on the subdivsion (2). The first half of subdivsion (1) applies to witnesses other than the accused. In that case, evidence of a conviction is admissible to impeach the witness subject to Rule 403. 403 is weighted towards admissibility so it is likely to be admitted. The second half of subdivision (1) applies if the witness is the accused in a criminal case. In that case, the burden shifts to the prosecution who must show that the probative value outweighs (not substantially) the prejudicial affect.

2.
subdivision (2) - applies if "the elements of the crime required proof or admission of an act of dishonesty or false statement by the witness." It does not matter whether it was a felony or misdemeanor. It does not matter who the witness is, it shall be admitted. This is the one instance in the federal rules where the court does not have discretion under 403. It must be admitted. Note that all other misdemeanors that do not involve dishonesty are never admissible.

D.
Old Convictions - 609(b) - not admissible after 10 years. Read the rule, it's straight forward.

E.
Preserving the Right to Appeal under Rule 609

1.
Rule - The defendant must testify in order to challenge unfair prejudice on appeal.

2.
Luce v. United States

a.
How does a party who has a conviction decide to take the stand knowing the other side will probably bring up that conviction?

(1)
make a motion asking the court to determine whether that conviction will be admissible to impeach. This was the Luce case. The court there said the evidence would be admissible. D did not testify. He was convicted. D appealed. The Supreme Court held that they could not rule b/c he did not testify. There was nothing to be reviewed on appeal. The Court could not talk about unfair prejudice in the abstract only. It needed to evaluate what actually happened.

b.
What justifies the requirement of the defendant to testify?

(1)
Any D with a prior record would have an appealable issue by not testifying. Also, the judge has to be given the chance to exercise his discretion at the time the evidence is offered. So you gotta take the stand.

F.
HYPOS:

1.
What assumptions does Rule 609 make about the connection between a witness’s prior conviction and that witness’s character for truthfulness?  Do you agree with the assumptions? If an accused testifies and denies committing the crime charged, does evidence that the accused has a prior conviction for an unrelated offense tell us much about the reliability of his testimony that we do not already know?

2.
11/17/08 Recall that Rule 608(b) limits the admissibility of misconduct evidence bearing on truthfulness because, in part, resolving doubts concerning whether the misconduct occurred might require time consuming presentation of extrinsic evidence.  Why doesn’t Rule 609 place greater limits on the admission of conviction evidence on the ground there may be doubts about whether the witness committed the crime?

a.
A conviction is only entered if D pleaded guilty or was found guilty beyond a reasonable doubt. Under 609, we are not too concerned about potential prejudice based on doubts that D committed the crimes b/c we are satisfied that there are no doubts about whether he committed the crime.

There is no extrinsic evidence limitation.

3.
Prosecution for perjury.  Defendant testifies that, while he made false statements, he did not know they were false at the time.  On cross-examination of Defendant, the prosecutor asks, “Isn’t it true that last year you were convicted of a misdemeanor for lying on your driver’s license application?  Defendant answers “Yes.”  Admissible?  Is there discretion under Rule 403 to exclude for unfair prejudice?  What if the conviction is more than ten years old?

a.
Admissible. It is a crime about truthfulness.

4.
Same case.  The defendant denies the conviction.  Is a certified copy of the judgment of conviction admissible?

a.
There is no extrinsic evidence limitation. Therefore, the certified copy is admissible and is likely self-authenticating.

5.
Same case.  Defendant denies the conviction occurred.  A police officer is prepared to testify that he arrested Defendant for lying on his driver’s application.  Is the officer’s testimony admissible?

a.
Not admissible under 609 b/c it was not a conviction. If anything, it falls under 608 but it is not admissible under 608 b/c there is an extrinsic evidence limitation in 608.

6.
Same case.  Prosecutor offers evidence that Defendant was convicted of petty theft, a misdemeanor.  Admissible?

a.
Categorically, no. There is not gray area. The only you could argue for its admission is to say that petty theft involves dishonesty. But with the language in 609(a)(2) “crime required proof or admission of an act of dishonesty” it is very difficult to argue this.

7.
Prosecution for bank robbery.  Defendant testifies and denies committing the crime.  The prosecutor offers evidence Defendant has a prior conviction for bank robbery, a felony.  Admissible?

a.
The prejudice is particularly great when the prior conviction is the same as the current charge. This is tough for the jury to follow. It’s likely the jury will say once a bank robber always a bank robber. That’s not permissible. But this is permissible: If he robs banks he more likely to lie, and therefore it’s more likely that he is lying now and he did rob the bank.

8.
Same case.  An alibi witness testifies for the defense that he and Defendant were at the movies at the time the crime was committed across town.  The prosecutor offers evidence that the witness had an eight-year-old prior conviction for bank robbery, a felony.  There is no other evidence concerning the witness’s credibility.  Admissible?

a.
Yes. It is admissible unless 403 excludes it as stated in Rule 609.

9.
Same case.  The alibi witness was convicted of felony bank robbery but was sentenced to probation and was never imprisoned.  Admissible?

a.
Yes. The rule says punishable not punished.

10.
Same case.  The alibi witness was convicted of perjury and was released from prison in 1988.  Admissible?

a.
Now we have to look at subsection (b). This exceeds the 10 year limit and is not admissible.

11.
In Luce, the defendant declined at trial to testify in his own defense.  Why?  Does the decision in Luce have costs?  

a.
We might lose the testimony of the criminal defendant b/c he chose not to testify.

12.
Murder prosecution.  The trial court denies Defendant’s pretrial motion to exclude, in the event he testified, a misdemeanor conviction for assault.  If Defendant fails to testify, has he waived the issue for appeal?  Is Luce distinguishable?

a.
The conviction under the rule is per se inadmissible. It is a conviction of a misdemeanor that does not involve dishonesty. Therefore, the judge should instruct the prosecutor that the evidence is inadmissible.

IV.
Religious Beliefs or Opinions

A.
Fed. R. Evid. 610. RELIGIOUS BELIEFS OR OPINIONS

1.
Evidence of the beliefs or opinions of a witness on matters of religion is not admissible for the purpose of showing that by reason of their nature the witness' credibility is impaired or enhanced.

B.
Religious beliefs not always inadmissible. Rule 610 does not exclude all evidence of religious belief offered for impeachment. The evidence is in admissible only if offered for a purpose that threatens to impair credibility by revealing opinions likely to offend the religious beliefs of a jury of conventional believers or enhance credibility by revealing that the witness adheres to beliefs revered by such a jury, i.e., when it is offered to show that a witness's character for truthfulness is influenced by that nature of that belief. Rule 610 is inapplicable when such evidence is offered for any other purpose, even when it affects credibility in some other way. For example, courts have held 610 inapplicable when evidence of religious belief is offered to show the bias of a witness, the basis for an assertion of clerical privilege, damages, modus operandi, motive, conduct, and the basis for a claim or defense. Rule 403 is still a factor.

C.
HYPOS:

1.
Prosecution of Defendant for tax fraud.  Defendant’s accountant testifies that Defendant scrupulously observed the requirements of the Internal Revenue Code.  The prosecutor offers evidence that the accountant is a member of a religious organization that believes in animal sacrifice and worships a golden calf.  Admissible?

a.
No. It won’t be admissible b/c the evidence asks the jury to say that anyone who holds those beliefs is inherently not a believable person. That’s not allowed.

2.
Same case.  The prosecutor offers evidence that the accountant is a member of a religious organization that believes Defendant is the messiah.  Admissible?

a.
If the evidence is offered to show that anyone who believes D is messiah is not believable, that’s inadmissible. But, this might be allowed to show that the witness has a bias. Presumably he would lie to protect the person he believes to be the messiah. This is impeachment by bias. The stress in the rule is about the nature of the belief.

Bias, Motive, and Interest

I.
Generally. This is nothing specifically in the federal Rules for impeaching by showing biases or interests. What are the limits? Rule 403 and maybe Rule 611. There is no extrinsic evidence rule. The place where we can see that nicely is in how the Supreme Court interpreted the federal rules in United States v. Able.

II.
United States v. Able

A.
Facts: Prosecution of Able. During trial, pros called Ehle. Ehle implicated Able. Able called Mills. Mills testified that Ehle told him that Ehle was going to lie to get a better deal for himself. The pros then recalled Ehle to the stand and testifies that Ehle, Mills, and Able were all part of a prison gang that would lie, cheat, steal, and kill for each other—the Aryan Brotherhood. What was the relevance of that evidence? It impeaches Mills by showing that Mills had a motive to protect Able.

Analysis: Should Ehle be allowed to testify about their gang membership? Would this evidence be admissible under 608(b) specific instances of conduct?

1.
No. Being a member of a group is not really a specific instance of conduct. Courts do view it as a specific instance, though. A better reason is that this is extrinsic evidence using Ehle to impeach Mills.

B.
What about using the evidence to show that Able committed the crime?

1.
That would be inadmissible character evidence.

C.
The evidence could only be admissible if it tends to impeach Mills by some other method, by showing his bias. The Court said the only rule that could exclude it was 403. The one mistake the trial court made was by admitting the name of the group.

D.
HYPOS:

1.
The prosecution in United States v. Abel offered evidence that defendant and a defense witness were members of the same secret society that required its members to lie, cheat, and steal to protect each other.  Identify three relevant facts that might be inferred from this evidence.  Was it admissible to prove each of those facts?

2.
What does Abel say about the relationship between the Federal Rules of Evidence and the common law of evidence that was in existence at the time the Federal Rules were enacted?  What does Abel say about the power of the courts to make evidence law after enactment of the Federal Rules?

a.
Where there are gaps in the federal rules, the court develops and extends the common law.

3.
The Court in Abel adopted the traditional common law approach that extrinsic evidence is admissible to prove bias.  Recall that there are limits on the admissibility of extrinsic evidence when offered to impeach under other methods of impeachment, such as contradiction or specific instances of conduct under Rule 608(b).  Why is the law more willing to admit extrinsic evidence of bias?

a.
It concerns the value of bias evidence. The court considers it to be of great value.

4.
Murder prosecution.  Defendant calls Joe, who testifies, “Defendant was with me at the movies on the night of the crime.”  On cross-examination, the prosecutor asks, “Defendant paid you $1,000 for the alibi, didn’t he?”  The witness answers, “No.”  The prosecutor then calls a second witness who offers to testify, “Joe told me that Defendant paid him $1,000 to provide an alibi.”  Does Rule 613(b) apply?

a.
What is the purpose for which this evidence is being offered? It is being offered to show that Joe has a motive to lie. What about the hearsay rule? It’s a prior inconsistent statement. 

All that really matters is that Joe believed he had been paid to provide an alibi. The statement itself does not have to be true. So, it’s not hearsay when offered to show Joe’s motive. And it’s not subject to extrinsic evidence limitation b/c it’s impeachment by motive.

5.
Prosecution for cruelty to animals.  Defendant is charged with sacrificing a goat in a religious ritual.  A defense witness testifies Defendant did not commit the act charged.  The prosecution offers evidence that both the defense witness and Defendant are members of a religious sect that believes in animal sacrifice.  Is this evidence admissible to impeach the witness?

a.
It’s not admissible to impeach if the idea is that anyone who would believe is animal sacrifice is not a truthful person. It is permissible b/c of the common interest between the two. They have a close enough relationship they would likely lie to cover up for themselves. This is a tough one.

6.
Civil action to recover for personal injuries sustained in an automobile accident.  A witness testifies for the defense that Plaintiff drove through a red light and then struck Defendant’s car.  On cross-examination, Plaintiff’s counsel asks the witness, “Isn’t it true that you are the president of Defendant’s automobile insurance company?  Doesn’t defendant have $100,000 of liability insurance?  What objection should Defendant raise?  How should the court rule?

a.
D should object under Rule 411. You can’t bring up issues of liability insurance coverage. The first part of P’s question, however, goes to show bias of D’s witness.

Impeachment by Contradiction

I.
Generally. Students often overlook this type of impeachment. Anytime that a jury concludes that a witness is wrong about something, two things are happening: 1) the jury believes another story, and 2) the jury assigns less credibility to that witness, which can spill over to other statements by that witness.

A.
We’re not talking about a liar, just that the jury thinks the witness is wrong.

II.
Common law rule: You may not impeach by contradiction on a collateral matter with extrinsic evidence.

A.
Impeach by contradiction – someone is believed to be wrong

B.
Collateral matter – not central to the case. It is a factual matter that has no importance to the case except in its tendency to undercut the credibility of a witness by contradiction rather than in some other way.

C.
Extrinsic evidence – anything other than what comes out of the witness’ mouth on cross-examination.

III.
Federal Rules - This is no specific rule governing impeachment by contradiction. This is no specific limit, extrinsic evidence limit, etc. in the federal rules. 

A.
Rules 403 and 611 should get you to the same place as this common law rule, even though it is not specifically endorsed. 

B.
HYPOS:

1.
Negligence action by Plaintiff against Defendant following a collision between their two cars.  Plaintiff calls Witness 1, who testifies that she was a passenger in Plaintiff’s car, that she looked down for a moment to change the radio from a rock station to a country music station, and that when she looked up, she saw Defendant cross the center line, veer into Plaintiff’s path, and strike Plaintiff’s car head-on.  On cross-examination, Defendant asks Witness 1, “Isn’t it true that Plaintiff is the one who crossed the center line?”  Defendant objects that this is improper impeachment.  How should the court rule?

a.
This is admissible. It’s not a collateral issue, it’s the main issue. And it’s not extrinsic evidence, it’s based on the witness’s own statements. 

2.
Same case.  Assume Witness 1 refuses to acknowledge that it was Plaintiff who crossed the center line.  May Defendant now call Witness 2 to testify to that effect?

a.
Of Course. D is not prohibited from calling other witnesses.

3.
Same case.  Defendant calls Witness 3, a back-seat passenger in Plaintiff’s car, to testify that just before the accident, Witness 1 was not looking down to tune the radio, but had her head turned toward the back seat, was engaged in a conversation with Witness 3, and never turned her head forward before the crash.  Plaintiff objects that this is improper impeachment.  How should the court rule?

a.
This is not collateral. This is a different form of impeachment; whether she really had the opportunity to perceive the crash.

4.
Same case.  Assume that instead of testifying as in Question 3, Witness 3 will testify that Witness 1 was not changing the station from rock to country, but from country to rock, just before the accident.  Plaintiff objects that this is improper impeachment.  How should the court rule?

a.
This is inadmissible. This is impeachment by contradiction on a collateral matter with extrinsic evidence.

Prior Statements of Witnesses

I.
Prior Inconsistent Statements

A.
Fed. R. Evid. 801(d)(1)(A)

1.
A statement is not hearsay if . . . [t]he declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is . . . inconsistent with the declarant's testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition. . . .

B.
Fed. R. Evid. 613 PRIOR STATEMENTS OF WITNESSES

1.
(a) Examining witness concerning prior statement. In examining a witness concerning a prior statement made by the witness, whether written or not, the statement need not be shown nor its contents disclosed to the witness at that time, but on request the same shall be shown or disclosed to opposing counsel.

2.
(b) Extrinsic evidence of prior inconsistent statement of witness. Extrinsic evidence of a prior inconsistent statement by a witness is not admissible unless the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate the witness thereon, or the interests of justice otherwise require. This provision does not apply to admissions of a party-opponent as defined in rule 801(d)(2).

3.
IN CA: if the statement meets the requirements of 613, it can be offered to prove the truth of the matter asserted.

C.
Introduction

1.
Generally - We saw in Rule 801 that certain prior inconsistent and consistent statements of witnesses are not hearsay. That means it is admissible to prove the truth of the matter asserted. (substantive)

a.
Inconsistent statement - But prior inconsistent statements can also be useful to impeach the witness’ credibility. In that case, we don’t need to look at Rule 801 b/c we’re not using it for a hearsay purpose, i.e., to prove the truth of the matter asserted. (impeachment)

b.
Consistent statement - Here’s the twist: If you have a prior consistent statement, it will only be admissibly if it satisfies Rule 801.

2.
There are two potential uses for prior inconsistent statements

a.
Substantive - the party might want the jury to accept the truth of the prior statement in place of the testimony offered at trial

b.
Impeachment - the party might want the jury to be aware that the witness who has testified to a particular fact as made a statement inconsistent with the testimony and, thus, should not be viewed as a credible witness.

D.
Substantive Use of Prior Inconsistent Statements

1.
Rule 801(d)(1)(A) applies. There are three requirements:

a.
The declarant testifies at the trial or hearing;

b.
The declarant is subject to cross-examination concerning the statement; and

c.
The inconsistent statement was made under oath subject to the penalty for perjury "at a trial, hearing, or other proceeding, or in a depostition."

2.
Subject to cross-examination concerning the statement - you basically just have to be present in court and willing to answer question.

a.
United States v. Owens

(1)
Facts: A prison counselor was assaulted and brutally beaten in prison and suffered a fractured skull and memory impairment. While in the hospital, he was interviewed by an FBI agent who was investigating the assault. During the first interview, the victim didn’t remember who the attacker was. In the second interview, the victim described the attack he identified Owens as the person who did. When Victim testified at trial, he didn’t remember much about what went on at the hospital except that he identified Owens. He didn’t remember whether anyone visited him in the hospital to suggest that Owens had committed the crime. He basically has very little to offer about what had happened. The important aspect of Victim’s helpfulness to the prosecution was in the form of the FBI agent’s testimony. 

(2)
Analysis: The argument before the court was that this was not a situation where the declarant was subject to cross-examination. The court that he was indeed subject to cross-examination. The very fact that he remembered so little was useful to the defendant b/c it would cause the jury to give his identification of Owens to the agent less credit. It doesn’t take much to “be subject to cross-examination,” but the declarant does have to testify and the trial or hearing.

E.
Impeachment Use of Prior Inconsistent Statements

1.
Non-testifying declarants - sometimes prior statements of non-testifying declarants may be offered as bearing on their credibility as permitted by Rule 806.

2.
Fed. R. Evid. 806. ATTACKING AND SUPPORTING CREDIBILITY OF DECLARANT

a.
When a hearsay statement, or a statement defined in Rule 801(d)(2)(C), (D), or (E), has been admitted in evidence, the credibility of the declarant may be attacked, and if attacked may be supported, by any evidence which would be admissible for those purposes if declarant had testified as a witness. (In other words, you can impeach the declarant as though the declarant had testified at the trial.) Evidence of a statement or conduct by the declarant at any time, inconsistent with the declarant's hearsay statement, is not subject to any requirement that the declarant may have been afforded an opportunity to deny or explain. If the party against whom a hearsay statement has been admitted calls the declarant as a witness, the party is entitled to examine the declarant on the statement as if under cross-examination.

F.
HYPOS: 

1.
Prosecution of Defendant for robbery of Victim’s jewelry store.  The prosecutor calls Witness, who testifies that she saw a woman running from the store just after the alarm started to sound.  On cross-examination, Defendant asks Witness, “isn’t it true that just after the robbery, you told the police that the robbery was committed by a man?”  Is this evidence admissible?  If so, for what purpose?

a.
Prior inconsistent statement. Rule 801 doesn’t apply because the statement was not made under oath subject to perjury. The statement is not admissible to prove that the crime was committed by a man (the truth of the matter asserted). But it is admissible to show the inconsistency of the witness, Rule 613. The federal rule drafters changed the common law and allow examination concerning a prior statement without giving notice beforehand to the witness. See 613(a).

2.
Same case.  To prove that Witness made the prior statement, Defendant calls the police officer with whom Witness spoke, and asks the officer to relate Witness’s statement that the robbery was committed by a man.  Is this evidence admissible?  If so, for what purpose?  Is there any additional foundational requirement imposed on the officer’s testimony?

a.
Now we’re talking about extrinsic evidence of the prior inconsistent statement. There was a common law rule that required asking the witness about the prior inconsistent statement prior to showing extrinsic evidence of the statement. The federal drafters got rid of that requirement to a great degree. Now, at least at some point you have to give the witness a chance to explain or deny the statement. As long as the witness is given a chance to explain or deny the prior statement, it is admissible. If there is an objection, explain that you plan to recall witness to give him a chance to explain. 

3.
Same case. Assume that Witness’s prior statement was made in a deposition rather than orally to the police officer. The prosecutor objects. Is this evidence admissible? If so, for what purpose?  What if the prior statement was contained in a sworn affidavit?

a.
Rule 801(d)(1). Now the statement is going to be admissible to prove the truth of the matter asserted, that the robbery was committed by a man. It is also admissible to impeach by prior inconsistent statement. But that not a good idea strategically to do both.

Leonard doubts that an affidavit qualifies under 801(d)(1)(A).

4.
Same case.  The prosecutor calls Victim, who testifies about the robbery but states that she cannot remember what the robber was wearing.  On cross-examination, Defendant asks Victim if it isn’t true that hours after the robbery, Victim told the police that the robber was wearing blue jeans.  If the prosecutor objects, how should the court rule?

a.
Most likely this objection should be sustained. Most likely the statement at trial that she doesn’t remember is not inconsistent with the prior statement that D was wearing jeans.

5.
Same case.  Suppose Victim’s prior statement that the robber was wearing blue jeans was made just before Victim took the stand.  May Defendant now offer the statement as a prior inconsistent statement?

a.
There is a reasonable argument to be made that it is inconsistent now. More likely than not she’s lying about what the facts are. If she’s lying, it’s easier to say it’s inconsistent.

6.
Civil fraud action by Plaintiff against Defendant arising from a failed land development deal. At trial, Defendant testifies that he warned Plaintiff that land development deals are risky and that Plaintiff should consult an attorney before investing. On cross-examination Plaintiff asks Defendant to admit that Defendant never made such a statement, and in fact told Plaintiff that the deal was “good as gold.” Defendant denies making that representation and sticks to his story that he warned Plaintiff about the risks of investing. May Plaintiff call a witness to testify that she overheard the conversation, that Defendant never mentioned the risks, and that Defendant made the “good as gold” statement? For what purposes, if any, is the evidence admissible?

a.
The witness may testify and the evidence is admissible both to impeach and to establish that the fraud occurred. First, the statement is inconsistent with the trial testimony so its admissible to prove inconsistency. Also, the statement “good as gold” was part of the fraud itself. So it isn’t hearsay, it’s words of independent legal significance. It is admissible to prove the fraud.

7.
Prosecution of Defendant for the murder of Victim, allegedly committed during a brawl at a football game.  Defendant denies involvement.  The prosecutor calls Witness 1, Victim’s spouse, who testifies that a week after the incident, just before Victim died, Victim said, “I’m done for.  See to it that Defendant pays for this.”  Defendant objects on hearsay grounds.  How should the court rule?

a.
This looks like a dying declaration. But this is a criminal trial and it’s hearsay. We should be thinking about confrontation. Is the statement testimonial in nature? If so, we have to go through the Crawford analysis. If it’s not testimonial, it’s admissible.

The statement looks testimonial. We have to show either that declarant is unavailable and D had a chance to cross-examine, or the declarant must testify. So it’s normally inadmissible. But, b/c dying declaration is such an old exception, it’s probably going to be admissible.

8.
Same facts as in Question 7.  After Witness 1 testifies Defendant calls Witness 2, the doctor who treated Victim at the hospital following the incident. Witness 2 testifies that some time before Victim made the statement apparently accusing Defendant, Victim said, “Zed is the one who did this, and when I get out of here, I’ll see that she suffers for it.” Is Witness 2’s testimony about Victim’s earlier statement admissible? If so, for what purpose? Is the evidence objectionable on the ground Victim was never given an opportunity to explain or deny the statement to Witness 2?

a.
This can be resolved under Rule 806. The only permissible purpose is to impeach the prior statement.

9.
Prosecution of Defendant in a California state court for robbery of a convenience store.  Witness testifies for the prosecution that she saw Defendant commit the crime.  On cross-examination of Witness, Defendant establishes that on the day of the crime, Witness identified another person as the robber.  California Evidence Code § 1235, a hearsay exception, provides:  “Evidence of a statement made by a witness is not made inadmissible by the hearsay rule if the statement is inconsistent with his testimony at the hearing and is offered in compliance with Section 770.”  (Section 770 is similar to Fed. R. Evid. 613(b).)  For what purpose, if any, is Witness’s prior statement admissible?  How does this differ from the result under the Federal Rules?

a.
Important difference between fed and CA. Under CA 1235, the statement is admissible to prove the truth of the matter asserted. The statement would be admissible to impeach under both fed and CA and could be used to prove the truth of the matter asserted in CA only.

10.
Prosecution of Defendant for bank robbery. The prosecution alleges that Defendant, a man, approached a teller, showed the teller a firearm hidden under his raincoat, demanded that the teller fill a bag with cash, and then struck the teller over the head before escaping with the cash. At trial Defendant calls the teller who testifies that the robbery was committed by a woman. On cross-examination the prosecutor asks the teller to admit that he testified before the grand jury that the robber was a male. The teller responds that she has suffered from memory problems since being struck on the head and has no recollection of testifying before the grand jury. The prosecutor then offers into evidence a certified transcript of the teller’s grand jury testimony in which she stated, “The robber was a man.” Defendant objects on the ground the transcript is inadmissible hearsay and teller’s memory problem means the teller is not “subject to cross-examination” as required  by Rule 801(d)(1)(A). How should the court rule?

II.
Prior Consistent Statements

A.
Fed. R. Evid. 801(d)(1)(B)

1.
A statement is not hearsay if . . . [t]he declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is . . . consistent with the declarant's testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive. . . .

B.
Tome v. United States
Import: 801(d)(1)(B) This case adds an implied element. We can now summarize the foundation for admission of prior consistent statements:

1.
The declarant testifies at the trial or hearing; 

2.
The declarant is subject to cross-examination concerning the statement; 

3.
The prior consistent statement is offered to rebut an express or implied charge of recent fabrication or improper influence or motive; and

4.
The prior consistent statement was made before the alleged improper influence or motive arose.

C.
HYPOS:

1.
Negligence action by Plaintiff against Defendant arising from an intersection collision. Plaintiff claims Defendant ran the red light; Defendant claims Plaintiff ran the red. Plaintiff calls Witness, who testifies that she saw Defendant run the red light. Plaintiff then seeks to elicit from Witness testimony that she said the same thing when Defendant took her deposition prior to trial. Defendant objects to admission of the deposition testimony on hearsay grounds. How should the court rule?

a.
Sustained. This is a prior consistent statement. It must be offered to rebut a charge of fabrication, which is lacking here. It’s not admissible as former testimony b/c the declarant is not unavailable.

2.
Same case.  In response to Defendant’s objection, Plaintiff argues that the prior statement is only being offered to support Witness’s credibility, not to prove that Defendant ran the red light.  How should the court rule?

a.
Sustained. Assume that prior consistent statements are only admissible if it satisfied 801(d)(1)(B).

3.
Same case. Assume Plaintiff did not try to elicit Witness’s prior statement during direct examination. On cross-examination, Defendant asks Witness to admit that Plaintiff offered Witness money in exchange for Witness’s favorable testimony. Witness denies this (or admits receiving the offer but claims that her testimony would have been favorable in any event). On redirect examination, Plaintiff wishes to elicit testimony that Witness’s deposition was taken before the date on which Defendant claims Plaintiff offered the bribe. If Defendant objects to admission of the deposition testimony, how should the court rule?

a.
Overruled. We’ve now got more probative to the prior consistent statement. Even before the witness was allegedly bribed, the witness was saying the same thing. Given those circumstances, we ought to allow the statement. And it satisfied all the requiremens of 801(d)(1)(B).

4.
Prosecution of Defendant for murder. Defendant denies any involvement. The prosecutor calls Witness, who was arrested for the crime along with Defendant and who previously pleaded guilty in exchange for leniency. Witness testifies that she and Defendant planned and executed the murder together. On cross-examination, Witness admits that she was arrested for and has been charged with the same crime. On redirect, the prosecutor proposes to ask Witness whether she made the same statement to the police (that she and Defendant planned and executed the murder together) shortly after she was arrested. If Defendant objects to admission of the prior statement, how should the court rule?

a.
Sustained. The motive to lie in order to garner some favor from the prosecutor existed from the moment of arrest. The motive to implicate the defendant arose before the statement was made that she and D were responsible for the crime. So this statement doesn’t meet the requirements of 801(d)(1)(B).

5.
Prosecution of Defendant for the murder of Victim. The prosecution calls Witness, the doctor who treated Victim in the weeks before Victim died. After ruling on a hearsay objection, the court permits Witness to testify that just before Victim died, Victim accused Defendant of attacking her. Defendant then calls Police Officer as an adverse witness, and elicits Police Officer’s admission that a day before Victim’s statement to the doctor, Police Officer told Victim that Defendant was a violent person who posed a risk to society, and that if Victim named Defendant as the shooter, Defendant could be “put away for good.” During its rebuttal case, the prosecutor recalls Witness, the doctor, and seeks to elicit Witness’s testimony that several times before Victim’s conversation with Police Officer, Victim named Defendant as the shooter. If Defendant objects to Witness’s testimony about Victim’s earlier statements to Witness, how should the court rule?

6.
Prosecution of Defendant for murder.  Defendant calls Witness, who testifies that she was with Defendant in another city when the murder took place.  On cross-examination, to show Witness’s motive to lie, the prosecution elicits Witness’s admission that she and Defendant have been close friends for many years.  (This is permissible. It shows bias, motive, etc.) On redirect examination, Witness wishes to testify that she had told the police the same story (that she and Defendant were in another state when the murder occurred) after the police told her that they had a witness who could challenge Witness’s story, and that if Witness didn’t tell them the truth, they would prosecute her for obstruction of justice and move to revoke her parole from a lengthy prison term.  If the prosecutor objects to Witness’s proposed testimony, how should the court rule?

a.
The allibi witness has been attacked with a showing of bias. But now D wants to show evidence that she gave the alibi after the police threatened her about lying. According to the majority in Tome (the rule), this would be inadmissible b/c her motive to protect witness existed b/f she made her statement. The dissent there point out that she had a very powerful motive to be truthful. That arguably gave her a stronger motive to be truthful. But in the end, the objection should be sustained.

Lay and Expert Opinion Evidence

Lay Opinion

I.
The Rule

A.
Rule 701.  Opinion Testimony by Lay Witnesses

1.
If the witness is not testifying as an expert, the witness' testimony in the form of opinions or inferences is limited to those opinions or inferences which are 

a.
(a) rationally based on the perception of the witness, and 

b.
(b) helpful to a clear understanding of the witness' testimony or the determination of a fact in issue, and 

c.
(c) not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.

B.
When would it be helpful to the jury?

1.
If the opinion gives the jury something that it could not conclude just by hearing the facts.

2.
A good example might be “The driver of the car seemed to me to be intoxicated”
3.
X was driving negligently – not permissible. The jury can conclude that on their own. Can't decide the ultimate issue! What the jury has to decide.

4.
I smelled smoke – probably permissible

5.
X and Y formed a contract – no. That’s not for the witness to say.

C.
HYPOS: 11/19/08

1.
Divorce action.  The issue is which parent should have custody of the children, who currently reside with their mother.  The father calls a neighbor to testify that, in her opinion, the mother is not fit to retain custody.  Is the opinion admissible?  Why or why not?

a.
No. The fitness to retain custody is a legal conclusion that the court should draw. The witness should provide facts, not give an opinion in this situation.

2.
Same case.  The neighbor offers to testify that, in her opinion, the mother frequently had many male guests stay overnight.  The opinion is based on the fact that the neighbor saw cars other than those owned by the mother parked in the mother’s driveway at night when the neighbor went to bed and would see the same cars in the driveway in the morning.  Is the opinion admissible?  Why or why not?

a.
No. Not helpful, not permissible. Let the jury draw its own conclusion about what might be going on. It’s also not rationally based on the witness’s perception

3.
Same case.  The neighbor offers to testify that, in her opinion, the mother is an alcoholic because the neighbor once smelled alcohol on the mother’s breath.  Is the opinion admissible?  Why or why not?

a.
Not rationally based on her perception. 

4.
Same case.  The neighbor offers to testify that, in her opinion, the mother uses drugs because she has a tattoo and a nose ring.  Is the opinion admissible?  Why or why not?

a.
No, not rationally based on her perception.

5.
Same case.  The father calls a psychologist who offers to testify, based on the testimony of other witnesses, that the mother is not fit to retain custody.  Is the opinion admissible under Rule 701?  Why or why not?

a.
No. 701 doesn’t govern the admissibility of expert testimony.

Expert Opinion

I.
The Rule

A.
Rule 702.  Testimony by Experts

1.
If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if 

a.
(1) the testimony is based upon sufficient facts or data, 

b.
(2) the testimony is the product of reliable principles and methods (trial court decides on a 104(a) standard), and 

c.
(3) the witness has applied the principles and methods reliably to the facts of the case.

B.
Expert Testimony Must “Assist the Trier of Fact”

Questions for Classroom Discussion [p. 520]

1.
Murder prosecution.  The defense calls an astrologer to testify that, based on Defendant’s birthday and the alignment of the planets on the night of the murder, Defendant could not be the perpetrator.  Does the testimony “assist the trier of fact”?

a.
No. the subject of astrology has not been accepted by the courts as a valid subject of expertise.

2.
Same case.  A prosecution witness with a PhD in criminology testifies that, based on the fact that bloody shoeprints led from the murder scene to Defendant’s apartment, defendant must be guilty.  Does the testimony “assist the trier of fact”?

a.
No. The jury is not assisted by the conclusion from bloody footprints to being guilty. The expert would be useful to testify that it was in fact blood in the footprints.

3.
Same case.  A prosecution witness who has extensive experience analyzing shoeprints testifies that the shoeprints leading to Defendant’s apartment were made by a size 12EEE shoe, which other evidence demonstrates to be Defendant’s shoe size.  Does the testimony “assist the trier of fact”?

a.
Yes. Most likely a layperson could not give a size to the shoeprint.

4.
Prosecution for sexual assault.  The alleged victim testifies that Defendant attacked her.  The defense calls a psychiatrist to testify that, based on his observation of the alleged victim, she is suffering from psychosis and is not telling the truth.  Does the testimony “assist the trier of fact”?

a.
Not telling the truth, no. We leave that to the jury. About psychosis, maybe. We will see shortly. But nothing about whether the witness is telling the truth.

5.
Same case.  A psychiatrist testifies that, based on his observation of the alleged victim, she is suffering from psychosis and that people who have this condition often cannot distinguish between fantasy and reality.  Does the testimony “assist the trier of fact”?

a.
Yes. This explains to the jury how a particular medical condition might affect the witness.

C.
Expert Witnesses Must Be Qualified

Questions for Classroom Discussion [p. 522]

1.
Murder prosecution. The victim was killed when a washing machine exploded. The defense claims it was an accident. The prosecution calls a plumber, who quit school after the sixth grade, to testify that, based on 20 years of professional experience fixing washing machines, it is impossible for one to explode accidentally. Is this testimony admissible, even though witness lacks any academic qualifications?

a.
Yes. 20 years experience fixing washing machines could be enough to offer this testimony.

2.
Medical malpractice action against a cosmetic surgeon.  Plaintiff seeks damages for injuries following from an alleged botched nose job.  Plaintiff’s expert is shown to be an experienced cosmetic surgeon.  If permitted, she will testify that the procedures followed by Defendant doctor were improper and that Plaintiff suffered $1,000,000 lost income as a result of her injuries.  Is the witness’s testimony admissible?

a.
The part about the procedures is admissible—that’s standard of care testimony.

But there is nothing to suggest that the witness is also an expert at calculating lost future income.

3.
Same case.  Defendant calls a physician with a general family practice who offers to testify that procedures used by Defendant to perform surgery conformed to the professional standard of care.  Is the witness’s testimony admissible?

a.
Maybe. Depends whether in general a family practitioner would be qualified to testify about this particular type of surgery. On these facts alone, we don’t have enough to say that the family doctor is qualified. But it is possible.

4.
Prosecution for burglary.  The sole witness to the crime speaks only Bulgarian.  A police officer translates the witness’s testimony.   The officer took one year of college Bulgarian several years ago.  Does the officer have to be an expert to translate the witness’s testimony?  Is she qualified as an expert?

a.
Most likely, a person with one year college experience does not qualify as a translator.

D.
Expert Testimony must be Reliable: Daubert CA FOLLOWS THE FRYE RULE!! = GENERALLY ACCEPTED IN THE SCIENTIFIC COMMUNITY

1.
The judge has to determine reliability before it’s admissible and general acceptance is only one factor to consider. Other factors include whether the theory was published in a peer reviewed publication. Does it have an error-rate? If so, how accurate is it? Is it generally accepted in the relevant scientific community? After Daubert, there was the Kumho Tire case. That court said that the Daubert test applies to all expert testimony, regardless if it’s based on scientific technique or simply experience. The main thing is reliability. After these cases were decided, Rule 702 was amended to the current version.

E.
HYPOS: 11/24/08 Expert Witness must be Reliable

1.
Murder prosecution.  Defendant is an aging, bald, overweight law professor.  A prosecution expert witness offers to testify that, based on application of a radical new technology for DNA testing, the perpetrator’s blood found at the crime scene reveals perpetrator had all these characteristics.  While the validity of the test is not yet generally accepted among scientists, the test has been published in scientific journals, has a low error rate, the results are subject to retesting, and the test at least has a reasonable level of acceptance in the scientific community.  Is the expert’s opinion admissible?

a.
Under the Federal Rule, there is a good chance that this will be admissible. Under the Frye test, it will be excluded b/c it is not generally accepted in the scientific community. CA uses a version of the Frye standard, not the federal standard.

2.
Same case.  A prosecution expert witness testifies that conventional DNA tests of blood stains on Defendant’s clothing show a match with the victim’s blood.  The validity of this DNA technology is well established.  However, the expert admits that the lab technician who performed the tests utterly failed to follow procedures aimed at avoiding contamination and degradation of blood samples.  Under what subpart of Rule 702 should Defendant object?

a.
Part 3, “the witness has applied the principles and methods reliably to the facts of the case.”

3.
Same case.  Assume that the lab technician deviated from established procedures only in that, while on a lunch break, she failed to refrigerate one of the blood samples.  While this might lead to degradation of the sample, the test results show that degradation did not occur.  Should the court exclude expert testimony based on the test results?

a.
No. This is a little like a slight break in chain of custody. The evidence is not sufficient to exclude the evidece.

4.
Action against a seatbelt manufacturer for personal injuries suffered in an auto accident.  Defendant alleges Plaintiff was injured because he did not secure his seatbelt properly.  Plaintiff calls an accident reconstruction expert, who proposes to testify that Plaintiff was injured because the seatbelt popped open upon impact even though it was secured prior to the crash.  The expert admits she failed to consider eyewitness testimony that Plaintiff did not buckle his seatbelt properly.  Under what subpart of Rule 702 should Defendant object?

a.
Subpart 1, “the testimony is based upon sufficient facts or data.”

5.
Same case.  The expert admits she failed to test the seatbelt to determine if the force of impact could have caused the seatbelt to open.  Under what subpart of Rule 702 should Defendant object?

a.
Part 2, “the testimony is the product of reliable principles and methods.” The outcome could go either way.

6.
Action for wrongful death against a pharmaceutical company, manufacturer of the product that allegedly caused decedent’s fatal disease.  Plaintiff’s expert testifies that Defendant’s product can cause this disease.  She bases her opinion on laboratory studies with mice that show these animals developed this disease after exposure to Defendant’s product.  Under what subpart of Rule 702 should defendant object?

a.
Animal studies have not been shown to be suffcient indicators of what would happen to people.

F.
Rule 703.  Bases of Opinion Testimony by Experts.

The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing. If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence in order for the opinion or inference to be admitted. Facts or data that are otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion or inference unless the court determines that their probative value in assisting the jury to evaluate the expert's opinion substantially outweighs their prejudicial effect. (This is the flip of 403. The proponent has to show that the probative value substantially outweighs the prejudicial effect. The rule does not restrict the opponent from inquiring into those facts.

1.
In other words: The expert does not have to base his opinion solely on evidence that would be admissible in court. The expert may base his opinion on things that would otherwise be inadmissible evidence as long as it is of a type reasonably relied upon by experts in that field.

G.
Rule 705.  Disclosure of Facts or Data Underlying Expert Opinion
The expert may testify in terms of opinion or inference and give reasons therefor without first testifying to the underlying facts or data, unless the court requires otherwise. The expert may in any event be required to disclose the underlying facts or data on cross-examination.

1.
In other words: This rule allows us to call an expert, qualify him, and simply ask do you have an opinion. You do not have to first present the facts underlying the opinion.

H.
Rule 704.  Opinion on Ultimate Issue
(a) Except as provided in subdivision (b), testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact. Example: Drug distribution case. PO, who has lots of experience, is the expert. PO cannot be asked to give opinion whether D is guilty? No. He can be asked if the amount of drug possessed by D is consistent with an intent to distribute. 

Suppose there is a statute the D is accused to have violated and it can only be violated if very specific intent is proved. The expert here would not be able to testify about technical terms in the statute that don’t have common meanings. I.e., he can’t use the technical phrase from the statute and say that it’s been violated.

(b) No expert witness testifying with respect to the mental state or condition of a defendant in a criminal case may state an opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element of the crime charged or of a defense thereto. Such ultimate issues are matters for the trier of fact alone. This rule was a product of the Hinckley case, the guy who shot Reagan. The expert may testify about a particular mental condition that he believes the D is suffering from. He can also say that the mental condition can have an effect on the D being able to conform to the law. The expert cannot say that the mental condition did have an effect on being able to conform to the law.

I.
Rule 706.  Court Appointed Experts
All we need to know about 706 is that courts can call their own expert witnesses. This happens if, in the court’s opinion, there hasn’t been enough expert testimony or there is too much conflicting expert testimony for the jury to make a decision.

Random Notes

404(b) is a 104(b) standard

Animal conduct --> show relevance

Judicial notice - you get an opportunity to be heard. Once notice is taken, though, no alternative left but appeal

Where the trial court has discretion = less scrutiny on appeal

No discretion (probative value) = more scrutiny

Jury is competent to compare for authentication purposes

Being a drug addict is not probative of truthfulness
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