SOURCES OF EVIDENCE & THE NATURE OF PROOF

 

FLOWCHART

(1)    What is the evidence? 

· Statements – identify exactly what is being stated.

(2)    What is the evidence offered to prove? What is the purpose of offering the evidence?

(3)    Is the evidence relevant for that purpose?

 

SUBTOPIC: Judicial Review of Evidentiary Procedures
 

RULE 103 – Making the Record/Preserving Issues for Appeal

· GENERAL RULE: Rulings on evidence may be assigned as error only if

(a)    A substantial right of the party is affected.

· The error must be prejudicial error, i.e., sufficiently prejudicial to warrant reversal.

(1)    If the ruling admits evidence, the party opposing admission

(i)    makes a timely objection or motion to strike; and
(ii)    states the specific ground of objection (if not apparent from the context).

(2)    If the ruling excludes evidence, the party opposing exclusion makes an offer of proof (if the substance of the evidence is not apparent from the context).

· Must explain to the court what the evidence would have been had it been admitted (i.e., explain the substance of the evidence).

· Can be done on a court break or with the jury excused 

 

EXAM TIP: Three-step process:

(1)    Preserve the issue for appeal.

· Obtain clear ruling from trial court and make the record to allow for effective review

(2)    Persuade the appellate court that the trial court made an error.

(3)    Convince the appellate court that the error was prejudicial (affected a substantial right of the party).

 

· “Plain Error” Rule: An appellate court may take notice of plain errors affecting substantial rights even where they were not brought to the court’s attention.

· An error is “plain error” where it is so obvious that a formal objection or offer of proof is not necessary to alert the appellate court of the problem.

· RATIONALES:
· The process of making the record gives the trial court a full opportunity to assess its own ruling, and enables opposing counsel to take proper corrective measures.

· Unless the record clearly reflects the nature of the evidence involved and the evidentiary issue, the appellate court has no effective way to determine whether the trial court in fact committed error, and whether that error was sufficiently serious to warrant reversal. 

· Unless failure to review an evidentiary issue will result in a miscarriage of justice, an appellate court will not review in the absence of a proper record.

· Cannot make the record on appeal. 

· The appellate process does not lend itself to the correction of gaps in evidence or the making of rulings on evidentiary issues.

· Standards of Judicial Review
· Abuse of discretion standard (most common) – Appellate court defers to lower court’s ruling so long as that ruling is reasonable.

· RATIONALES: 

· Trial courts are often in the best position to rule on the admissibility of evidence.

· Can observe things that do not appear on the court records (i.e., witnesses, parties, juries, etc.). 

· Trial courts often have to make tough rulings “on the fly” as a result of the very nature of trials.

· Thus, deference is warranted if the ruling is reasonable.

· De novo review – Appellate court examines the issue from scratch.

· Used where the particular evidence rule is fixed (i.e., categorical; typically exclusionary) and does not allow the trial court to exercise any discretion.

· RATIONALE: The trial court is in no better position than the appellate court to evaluate admissibility, because case-by-case judgment based on factors not appearing on the record is not required for fixed rules.

 

SUBTOPIC: Witness Competency in General
 

RULE 601
· GENERAL RULES: 

· Every person is competent to testify, except as otherwise provided by the FRE. No one is per se incompetent to testify.

· In diversity actions in federal court, the competency of a witness will be determined by state law (as per Erie) where 

(1)    the issue arises in a civil action or proceeding;

(2)    the issue concerns an element of a claim or defense; and
(3)    state law supplies the applicable substantive rule to the claim or defense.

· Abrogation of Common Law:
· Under CL, certain categories of people (e.g., children, mentally infirm) were per se incompetent to testify.

· Under 601, many of the old CL bases for disqualifying witnesses now serve as permissible grounds on which to attack credibility.

· Just because someone is competent to testify does not mean she is a credible witness.

· EXCEPTIONS:
· RULE 605 – The judge presiding at a trial is not competent to testify in that trial as a witness. No objection need be made to preserve the point.

· Judge would be given more credibility than other witnesses by virtue of her position.

· Judges are typically disqualified (or disqualify themselves) from cases in which they might foreseeably be called as witnesses.

· Under CA code, you should still object, although the plain error rule may be implied 

· RULE 606 – 

(a)    A juror is not competent to testify as a witness during the trial of the case in which the juror is sitting.

· A prospective juror with personal knowledge about the facts of a case will typically be excused from serving on the jury.

· In CA, the juror can testified if called if no objection is made 704(d). However, if the objection is made, the court shall declare a mistrial. 

(b)    The jury is a black box: A juror is not competent to testify

(1)    in an inquiry into the validity of a verdict or indictment after the trial of the case in which the juror was sitting

· E.g., a hearing on a motion for new trial based on a claim of invalid jury verdict.

(2)    as to any matter or statement occurring during the course of the jury’s deliberations,

· In CA, a juror can testify about things that are likely to improperly influenced the jury verdict, but not to how it affected the mental processes of jurors

(3)    or to the effect of anything upon any juror’s (including her own) mind or emotions as influencing the juror’s decision,

(4)    or to anything concerning any juror’s mental processes in connection to her decision.

· Fed: this probably includes flipping a coin to decide the verdict, but CA prevents quotient verdicts

 

EXAM TIP: Usually, a juror may not testify about the improprieties of jurors behind closed doors.

 

· EXCEPTIONS: A juror may testify or provide an affidavit concerning, 

(1)    the presence of extraneous prejudicial information that was improperly brought to the jury’s attention.

· Law book 

(2)    the presence of any improper outside influence 

· Tanner v. United States – Must involve someone making threats, bribes or some related conduct.

· Drinking, doing drugs, etc. do not constitute “outside influences.”

· POLICY: Protect sanctity of juror room; prevent post-verdict hearings from becoming commonplace.

(3)   a mistake or a miscalculation in entering the verdict or the damages award onto the verdict form.

· Can testify that there was an error in transcribing the verdict, but not that they misunderstood the instructions 

· A juror’s affidavit or evidence of any statement made by the juror is inadmissible if it concerns a matter about which the juror is precluded from testifying.

· The rule permits an objection to be made outside the presence of the jury, so this is an exception to the timely objection timely required 

 

EXAM TIP: A party may not offer indirect evidence of something to which jurors would not be allowed to testify.

· Examples 

· Testimony by a witness who overheard the jurors talking.

· Testimony by the bailiff who oversaw the jurors falling asleep during deliberations

· My notes say that a bailiff could testify if he saw jurors drinking and doing drugs in the deliberation room. Pg. 31, 1. 

· NOTE: Some courts may allow this type of indirect evidence if it goes to one of the exceptions noted below.

· Four grounds to challenge a witness's credibility--these do not go to competency. 

1. Perception: how they know it

2. Recollection: how well they know it

3. Recollection: how well they can communicate it

4. Sincerity: whether the witness is being truthful

 

CEC 701
· GENERAL RULE: A person is disqualified to be a witness if she is

(1)    Incapable of expressing herself concerning the matter so as to be understood (either directly or through interpretation); or
(2)    Incapable of understanding the duty of a witness to tell the truth

· Notice: incapable, not difficult 

· DISTINCTION: No requirement under FRE for judge to find that the witness is capable of expressing herself and understanding her duty to tell the truth.

 

RULE 603
· GENERAL RULE: Before testifying every witness

(1)    must first declare that she will testify truthfully,

(2)    by oath or affirmation,

(3)    administered in a form calculated to 

(i)    awaken the witness’ conscience, and 

(ii)   impress the witness’ mind with the duty to do so.

· RATIONALE:
· Awaken the conscience.

· A witness may only commit perjury while testifying under oath or affirmation

· Affirmation = A solemn, non-religious undertaking to tell the truth.

· The rule is designed to afford flexibility in dealing with religious adults, atheists, conscientious objectors, mental defectives, and children.

· “Oath” invokes God and includes affirmation.

· CA: kids under 10 and dependent persons with substantial cognitive impairment can just promise to tell the truth

· If the person refuses to swear to tell the truth or affirm to tell the truth, he can't testify. 

 

 

SUBTOPIC: Competency of Witnesses—Recollection Refreshed Through Hypnosis
 

Problems Associated with Hypnosis as a Means of Refreshing Memory:

· Suggestion – The subject may want to please the hypnotist by giving helpful answers. The subject believes that her memory is accurate and not the product of suggestion.

· Confabulation – The subject unconsciously makes up facts during hypnosis which she subsequently cannot separate from her true pre-hypnosis recollections. The subject believes that her memory is accurate and not the product of confabulation. There 

· Overconfidence
 

FIVE APPROACHES:

· Per se competent – A person who has undergone hypnosis to refresh her memory is competent to testify.

· RATIONALE: Jury can evaluate credibility in light of the perceived effects of hypnosis as demonstrated by cross-examination, expert testimony, and court instructions.

· Per se incompetent – A person who has undergone hypnosis to refresh her memory is incompetent to testify as to all matters discussed while under hypnosis.

· RATIONALE: Jury cannot be relied upon to accurately weight the credibility of a witness who has undergone hypnosis.

· Modified per se incompetent – A person who has undergone hypnosis to refresh her memory is incompetent to testify except as to those matters the witness recalled prior to hypnosis.

· RATIONALE: Testimony is less likely to be the result of suggestion or confabulation if it deals with matters the witness recalled prior to hypnosis.

· CAVEAT: Rock v. Arkansas
· A per se rule excluding all of a defendant’s posthypnosis testimony is unconstitutional.
· The trial court must make a case-by-case determination, taking into account other evidence, duplicative evidence, importance of case, before ruling a competency ruling 

· Rock does not stand for the proposition that an accused has a constitutional right to present hypnotically refreshed testimony of a witness other than the D, even when that testimony is crucial

· The Court could establish guidelines (safeguards) and withstand constitutional scrutiny because then you have a weighing 

· Safeguards – A person who has undergone hypnosis to refresh her memory is competent to testify if procedural safeguards were taken during the hypnosis session to guard against suggestion and confabulation.

· Common procedural safeguards:

(1)    Psychiatrist or psychologist experienced in hypnosis conducted the session.

(2)    The session was conducted by a neutral third party--i.e., not employed by the police 

(3)    The session was recorded.

(4)    Before hypnosis, a detailed record was created of the witness’ then-existing recollection.

(5)    Only the witness and hypnotist were present during the session.

· CEC 795 takes this position in criminal trials.

 

EXAM TIP: A per se rule (i.e., one stated in categorical terms) that would otherwise be unconstitutional under Rock may be constitutional if it is actually not categorical, in that it allows the evidence to get in if certain safeguards are present. (It may, however, be a close case.) 

 

· Totality of the Circumstances (Balancing Test) – A person who has undergone hypnosis to refresh her memory is competent to testify if, under all of the circumstances bearing on the reliability of the witness’ post-hypnosis recollections, the risk of unreliable testimony is outweighed by the value of the testimony if reliable.

· Factors that may be considered:

· Procedural safeguards employed during hypnosis.

· Presence of suggestive statements or other cues during hypnosis.

· Presence of corroborating evidence.

· Consistency of post- and pre-hypnosis testimony.

 

EXAM TIP: It does not matter whether someone has undergone hypnosis to refresh her memory to assist police in their investigation, or to prepare for trial. The same problems (suggestion, confabulation, overconfidence) arise regardless of the ultimate purpose served by hypnosis.

 

CEC 795 (Safeguard approach)

· GENERAL RULE (Criminal): Testimony of a witness who has undergone hypnosis to refresh her memory is inadmissible in a criminal proceeding UNLESS

(1)    The testimony is limited to those matters which the witness recalled and related prior to the hypnosis;

(2)    The substance of the pre-hypnosis memory was preserved in a writing, audiotape, or videotape prior the hypnosis;

(3)    The hypnosis was conducted in accordance with all of the following:
(a)    A pre-hypnosis written record was made documenting

(i)     the subject’s description of the event, and
(ii)    information provided to the hypnotist concerning the subject matter of the hypnosis;

(b)    The subject gave informed consent to the hypnosis;

(c)    The hypnosis session and all related interviews were videotaped; and

(d)    The hypnosis was performed by a licensed

(i)    medical doctor,

(ii)    psychologist,

(iii)    clinical social worker, or
(iv)    marriage/family counselor; and
(4)    Prior to admission, the court holds a hearing where

(a)    The proponent proves

(b)    By clear and convincing evidence

(c)    That the hypnosis did not

(i)    Render the witness’ pre-hypnosis recollection unreliable, or

(ii)    Substantially impair the ability to cross-examine the witness regarding her pre-hypnosis recollection.

· GENERAL RULE (Civil): A witness who has undergone hypnosis to refresh her memory is not competent to testify.

· People v. Shirley
· NOTE: Shirley did not foreclose police from hypnotizing witnesses for investigative purposes. 

· However, the decision may have “chilled” police from doing so because any witness who undergoes hypnosis, even for investigative purposes, cannot testify to post-hypnosis information.

 

 

 

SUBTOPIC: Personal Knowledge Requirement
 

RULE 602
· GENERAL RULE: A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter (subject to Rule 703, which creates exceptions to this rule for expert witnesses).

· Personal knowledge can be established before or after the witness has stated the facts.

· Tactically, usually better to establish personal knowledge first, and then extract factual testimony.

· Evidence to prove personal knowledge may, but need not, consist of the witness' own testimony

· A party may establish the personal knowledge of W1 via the testimony of W2.

· CA, if a party objects to a witness having personal knowledge, personal knowledge must be shown before the witness may testify concerning that matter. 

· The proponent would have to present evidence sufficient to support a finding of the preliminary fact (personal knowledge)

· Supp. 48, 1: witness says he was there, this would be enough to hear in Fed, but in CA, if objected to, he would need to 

· Definition – Personal knowledge:

· The source of the witness’ testimony is her own senses.

· First-hand observation/knowledge.

· Doesn't have to be perfect view to have personal knowledge. Issues of quality goes to credibility.

· Implicit in the concept of knowledge is the notion that the witness must also be able to perceive, comprehend, remember, and communicate what she perceived 

· Standard – Sufficient to support a finding:

· If a reasonable juror could find that the witness has personal knowledge, then the judge must admit the evidence and let the jury decide the question of personal knowledge.

· The judge need not make this determination by a preponderance of the evidence (i.e., that it is more likely that a jury will find that the witness has personal knowledge).

 

EXAM TIP: This is a fairly minimal standard. So long as a rational/reasonable jury could find that the witness perceived, comprehends, remembers, and can communicate the facts, then the judge should let the witness’ testimony reach the jury, even if the judge has doubts as to whether the witness has personal knowledge.

 

· Timing: 

· One must have personal knowledge at the time of testifying, as well as before.

· Example – PI claim arising out of car accident. P calls ER doctor to testify as to P’s injuries. The doctor testifies that she does not remember, but offers to read the jury the notes she made at the time.

· Here, the doctor does not have personal knowledge of what she wrote at the time of trial, even though she had personal knowledge before, when she took the notes. This is why we have business exceptions. 

· But could show the records and then ask, "Do you remember now?" If so, the doc has personal knowledge

· Example: Prosecution of D for the murder of Joe. D denies committing the crime. A prosecution witness testifies, “The police officer told me, ‘Defendant shot Joe.’”

· Here, the witness has personal knowledge of the fact that the officer told her that D shot Joe, but does not have personal knowledge of the underlying fact (i.e., that D shot Joe).

· Therefore, witness could not testify to the fact that D shot Joe. But the objection is hearsay, not personal knowledge. 

 

 

SUBTOPIC: Authentication
 

TANGIBLE EVIDENCE

· Real Evidence: An item that was directly involved in the very events at issue in the case.

· May be examined by the jury and usually may be present in the jury room during deliberations.

· By definition, excludes testimonial evidence.

· Examples –

· A murder weapon.

· A surveillance camera videotape containing footage of the alleged crime.

· A photograph of the specific intersection when the accident occurred.

· Demonstrative Evidence: An item that merely illustrates testimony in an effort to help the jury better understand the testimony.

· It can only be used if the testimony it illustrates is admissible and it accurately reflects that testimony

· Some courts refuse to permit the jury to take it to the jury room during deliberations on the theory that this would give undue emphasis to the testimony it illustrates. 

· Examples – 

· A diagram of the murder scene as described by eyewitnesses.

· A weapon like the one actually used in the murder.

· A photograph taken of a murder scene

 

RULE 901 – AUTHENTICATION

· Every time that you want to introduce a tangible item into evidence, you have to authenticate it--basically, show that it is way you purport it to be

· 901(a) THREE REQUIREMENTS: 
(1)    Authentication is a condition precedent to admissibility 

(2)    Authentication is satisfied by evidence showing that the "matter in question is what the proponent claims" 

· The party offering the evidence, by deciding what he offers it to prove, can control what will be required to authenticate it. Actual murder weapon (ballistic test) v. type of gun (eyewitness)

· A party's claim as to what that evidence is must be consistent with that item's relevance (it logically tells us something about the issues of the case)

· Ex. A prosecutor may not be allowed to offer a gun into evidence if she is unable to establish that the evidence is or looks like the gun used in the crime.

(3)    The evidence must be "sufficient to support a finding"

· This is the same, fairly minimal standard as that for personal knowledge. Thus, so long as a rational/reasonable juror could find that the item of evidence is what its proponent claims it to be, the court should allow the evidence to reach the jury. The judge should permit the evidence to go to the jury unless the showing as to authenticity is so weak that no reasonable juror could consider the evidence to be what its proponent claims it to be

· If these three requirements are not met, the court should exclude the evidence

· The proponent carries the burden.

· This is a specific application of Rule 104(b) (conditional relevancy).

· The CA code mentions only writings, but it includes other stuff (voice identification, for instance) just like the Fed rule. It is the same standard. 

 

EXAM TIP: 

 

· 901(b) ILLUSTRATIONS: The following are common examples (i.e., not an exclusive list) of authentication or identification conforming with Rule 901(a). Leonard did not go over these. 
(1)    Testimony of a witness with personal knowledge who testifies that the item is what the offering party claims it to be.

· In the case of a physical object, testimony by a witness that she perceived the object under any circumstances that permit her to establish its relevance.

(2)    Nonexpert opinion on handwriting, based upon familiarity not acquired for the purposes of the litigation.

(3)    Comparison, by the trier of fact or expert witness, of specimens which have been authenticated.

(4)    Distinctive characteristics (e.g., appearance, contents, substance, internal patterns) taken in conjunction with circumstances.

(5)    Identification of a voice by opinion based upon hearing the voice at any time under circumstances connecting it with the alleged speaker.

· First-hand or mechanical/electronic transmissions.

(6)    Telephone conversations, by evidence that the call was made to a registered phone number assigned to a person or business, if

(a)    (person) circumstances, including self-identification, show the person answering to be the one who called, or
(b)    (business) the call was made to a business and the conversation related to business reasonably transacted over the telephone.

(7)    Evidence that a public record or report is from the public office where items of that nature are kept.

(8)    Evidence that a document or data compilation

(a)    Is not in a condition such as to create suspicion regarding its authenticity;

(b)    Was in a place where, if authentic, it would likely be; and
(c)    Has been in existence 20 years or more at the time it is offered.

(9)    Evidence describing a process or system used to produce a particular result and showing that it produces an accurate result.

(10)    Methods authorized by Congress.

 

· CHAIN OF CUSTODY: 
· More than a single perception by one witness is required to authenticate an item of evidence where

(1)    The relevance of the evidence depends on showing it to be a specific item rather than a generic example, but no witness can uniquely identify the item because it is indistinguishable from other items with a similar appearance; or
· Ex. Bag of cocaine, vial of blood, etc. 

(2)    The item is unique but is susceptible to alteration in ways that might be difficult to detect (e.g., as with a sound or video recording).

· In proving a chain of custody, the proponent must establish that the item of evidence is the same item previously perceived by showing that 

(1)    It was continuously in the safekeeping 

(2)    of one or more specific persons, 

(3)    beginning with the event that connects the evidence to the case,

(4)    and continuing until the evidence is brought to court and marked for identification.

· Only need evidence sufficient to support a finding

· You don't need chain of custody is every criminal case. It can be authenticated if it is unique, has a special mark, initials on it, date it was recovered etched into it--chain of custody deals with items that look generic. 

· Unique does not mean that there can't be another one like it. It just has to be unique enough to be sufficient to support a finding that it is what the proponent claims. 

 

 

 

EXAM TIP: Chain of custody does not mean that every single moment must be accounted for. There may be small gaps, though any gap significant enough to throw doubt on authenticity may prove costly to the proponent. Also, the place where the evidence is left during a gap may throw doubt on authenticity by increasing the possibility of tampering. The jury may ultimately reject it, but there only needs to be evidence sufficient to support a finding to get it into evidence. 

 

· Photographs: The knowledge required to authenticate a photograph varies depending on what the party offering the photograph claims it to be.

· Real evidence: photographer takes a photo of the robbery in progress. Unlike the witnesses to the robbery, the photograph is not limited to testifying that the photo is a "fair depiction" of the robbery b/c he has personal knowledge of exactly what he photographed. 

· The eyewitnesses couldn't testify that this is a photo of the crime scene b/c they wouldn't have personal knowledge of whether it was (could be a copy). 

· Asking an eyewitness, not the photographer, "if this is a photo of the intersection?" Even someone who saw the photographer take the photo couldn't authenticate it like this. 

· Demonstrative evidence: a photo taken after the crime to show what the scene looked like. Anyone at the scene during the crime could authenticate it as a fair and accurate depiction of the crime scene. The photographer could not, however, b/c he did not view the scene at the relevant moment. 

 

RULE 902 – SELF-AUTHENTICATION

· GENERAL RULE: Extrinsic evidence (i.e., any evidence other than the item of evidence in question) of authenticity is not required with respect to the following (exclusive list):

(1)    Domestic public documents under seal.

(2)    Domestic public documents

(a)    not under seal,

(b)    purportedly bearing the signature of an official in her official capacity,

(c)    if a public officer certifies under seal that 

(i)     the signer has the official capacity, and
(ii)    the signature is genuine. 

(3)    Foreign public documents.

(4)    Certified copies of public records (e.g., a certified copy of a deed in a country recorder’s office).

(5)    Official publications.
(6)     Newspapers and periodicals.
(7)    Trade inscriptions, signs, tags, or labels 
(a)    purporting to have been affixed in the course of business, and
(b)    indicating ownership, control, or origin.

(8)    Documents accompanied by a certificate of acknowledgment lawfully executed by a notary public or other authorized person.
· Ex. Wills, deeds, etc. 

(9)    Commercial paper, signatures thereon, and documents relating thereto.

(10)     Presumptions under Acts of Congress (i.e., anything Congress declares presumptively genuine or authentic).

(11)     Certified domestic records of regularly conducted activity.

· "Business records"

(12)     Certified foreign records of regularly conducted activity.

· CA does not have all these self-authenticating things. Basically, it requires a seal, to be in official custody or have a public official's signature to be self-authenticating. Other than that, CA requires you to call a witness. 

 

SUBTOPIC: Best Evidence Rule (a.k.a. Original Writings Rule)
 

RULE 1002
· GENERAL RULE: To prove the content of a writing, recording, or photograph, the original writing, recording, or photograph is required.

· This does not mean that where the proponent has two pieces of evidence, she must offer the one that is most probative or reliable. (In this regard, the rule is a misnomer.) 

· This rule only applies to writings, recordings, and photographs

· Ex. A doctor testifying that in her opinion P has a broken arm, even when based on a review of P's X-rays, does not implicate the best evidence b/c the doctor is not testifying as to the contents of the photograph. 

· RATIONALE: The writing is bound to be more accurate than testimony about it.

· There is a bias American law towards writings

· Prevents fraud by preventing witnesses from testifying fraudulently as to the content of the writing, and summarily misleading the jury 

· EXCEPTIONS – RULE 1004: The original is not required and other evidence is admissible to prove the contents of a writing/recording/photograph if:

(1)    All originals are lost or have been destroyed, unless proponent lost or destroyed them in bad faith;

· Original lost or destroyed, unless the proponent destroyed them in bad faith

(2)    No original can be obtained by any available judicial process or procedure;

· The original is not available by judicial process

(3)    The opponent is in possession of the original and does not produce the original at the hearing despite being put on notice by the proponent of her desire to use the evidence at trial; or
(4)    The writing/recording/photograph involves a collateral matter (i.e., is not closely related to a controlling issue).

· Examples
· P wishes to offer evidence that D’s business card has his phone number on it.

· The best evidence rule applies, and an original of the business card is required.

· P wishes to offer evidence that D has a business card.

· The best evidence rule does not apply, because P is not offering the evidence to prove the content of the business card, but merely its existence. 

· The best evidence rule does not apply where the evidence is being used to identify an object or to prove its existence.

· D swallows a document when the FBI swarmed his house. D can't offer evidence that it was a grocery list. But P can offer evidence that it was gov secrets. 

 

EXAM TIP: Once the rule has been satisfied, the proponent may offer secondary evidence (evidence in addition to the writing/recording/photograph) to prove the same fact. But if the rule applies but has not been satisfied, no secondary evidence may be offered on that fact. In other words, secondary evidence is admissible to prove the contents of a writing only if the original is produced, or the best evidence rule does not apply.

 

EXAM TIP: There is no hierarchy of secondary evidence (i.e., that one type of secondary evidence must be offered before another). If the best evidence rule does not apply in a given scenario, then the proponent may offer any type of secondary evidence to prove the content of the writing.

 

EXAM TIP: The closer content comes to an important issue in the case, the more likely a court will be to interpret “content” broadly in order to find that the best evidence rule applies.

 

RULE 1001 – Definitions
· “Writings” and “Recordings”: 
(1)    Letters, words, numbers, or their equivalent;

· E.g., a tombstone 

(2)    Set down by handwriting, typewriting, printing, photostating, photographic, mechanical/electronic recording, or other form of data compilation.

· “Photographs”: Still photographs, x-ray films, videotapes, and motion pictures.

· Digital photos are not listed, but courts are not having a problem finding that the Rules intended to include them

· “Original”: 
(1)    The writing or recording itself; or
(2)    Any counterpart

(a)    intended to have the same effect

(b)    by a person executing or issuing it.

· A negative of a photograph is an “original.”

· A print-out of data stored in a computer (or similar device) shown to reflect the data accurately is an “original.”

· A print out of an e-mail is an original 

· “Duplicate”: A counterpart produced

(1)    by the same impression as the original,

(2)    from the same matrix,

(3)    by means of photography (including enlargements and miniatures),

(4)    by mechanical or electronic re-recording,

(5)    by chemical reproduction, or
(6)    by any other technique that accurately reproduces the original.

 

EXAM TIP: Anything that is a full and accurate copy of the original is a duplicate. However, beware of the distinction b/w duplicates and secondary evidence. For instance, a photocopy is a duplicate; a handwritten copy is not a duplicate, but is secondary evidence. 

 

RULE 1003 – Admissibility of Duplicates 

· GENERAL RULE: A duplicate is admissible to the same extent as the original, unless

(1)A genuine question is raised as to the authenticity of the original; or
(2)    It would be unfair, under the circumstances, to admit the duplicate in lieu of the original.

· Ex. Photocopy of a contract: this is a duplicate, but it is admissible unless there is a genuine issue concerning the authenticity of the original or it would be unfair. 

 

CA 1520: difference--does not require an "original" to prove the contents of a writing, it may be used. However, CA 1521 does not allow you to only use secondary if the longer there is a genuine issue concerning the contents or admission is unfair

 

SUBTOPIC: Judicial Notice of Adjudicative Facts
 

GENERAL DESCRIPTION  

· Judicial notice is a mechanism that allows adjudicative facts to be established without proof of those facts through the normal evidentiary process. 

 

RULE 201
· GENERAL RULE: 

· A court must take judicial notice if

(1)    A party requests that the court take judicial notice of an adjudicative fact and

(2)    The fact at issue is not subject to reasonable dispute because it can be established conclusively by consulting reliable sources.

· The fact must be:

(a)    Generally known within the trial court’s territorial jdx; or
· Facts that can be easily established but do not qualify for judicial notice: potholes in the street on a particular date, traffic signal not operating at a particular time

(b)    Capable of accurate and ready determination by resort to sources whose accuracy cannot be reasonably questioned.

· E.g., a calendar, almanac 

(3)    The party making the request supplies the court with those sources; and
(4)    The opponent is given an opportunity to contest the propriety of taking judicial notice of the fact.

· In the absence of prior notice to the party, this may occur after judicial notice is taken.

· A court may take (i.e., has discretionary authority to take) judicial notice of an adjudicative fact, regardless of whether he is so requested by a party, so long as Rule 201’s requirements are met.

· Scope – 201(a): Rule 201 governs only judicial notice of adjudicative facts. It does not apply to legislative facts

· Adjudicative Facts 

· Definition: Facts that the jury would normally determine during jury deliberations at the end of the case.

· Alternative Definition: Facts about the particular event which gave rise to the lawsuit and which help explain who did what, when, where, how, and with what motive and intent.

· Adjudicative facts need not be ultimate facts (i.e., facts necessary to the success of a charge, claim, or defense.

· They may include any facts along the chain of reasoning that lead to the ultimate facts.

· Legislative Facts
· Definition: Facts and assumptions that provide the social, political, and public policy foundations for legal rules, which every court must take into account when engaging in its lawmaking function.

· Alternative Definition: Facts which have relevance to legal reasoning and the lawmaking process, whether in the formulation of a legal principle or a ruling by a court, or in the enactment of a legislative body.

· A court uses legislative facts in exercising its authority.

· These are not an evidence issue

· Timing – 201(f): Judicial notice may be taken at any stage of the proceeding (including on appeal).

· Jury Instructions – 201(g): 
· Civil Cases (mandatory) – The court must instruct the jury to accept as conclusive any fact judicially noticed (i.e., the jury must find the fact to be true).

· But jury may nevertheless nullify. 

· Criminal Cases (discretionary) – The court must instruct the jury that the jury may, but is not required to, accept as conclusive any fact judicially noticed.

· Sixth Amendment right to jury trial mandates that courts must allow the jury to determine each fact essential to proof of a crime (even if the jury acts irrationally in doing so).

· If the court does not give the jury the discretion to accept the judicially noticed fact, it is reversible error w/out regard to whether there was an objection from the defense, or to whether the D suffered any prejudice other than having had his guilt adjudged by the wrong entity. 

· There rule does not distinguish b/w facts essential to the crime and facts that merely provide evidence that leads to proof of essential facts. 

· RATIONALES:
· Prevent the parties from offering testimony that distorts the facts and thus leads to inaccurate fact-finding. 

· Efficiency (time saver).

· Appeal saver – judicial notice can be taken on appeal if the party forgets to prove a particularly pertinent fact that is not difficult to prove. 

 

EXAM TIP: Usually, adjudicative facts must be the subject of formal proof, whether by witness testimony, real evidence, documentary evidence, or some combination thereof. If the requirements of Rule 201 are satisfied, a party wishing to establish a particular adjudicative fact may dispense with these formal methods of proof.

 

· Judicial Notice of Law
· Law of same state (domestic law): Courts regularly take judicial notice. Sometimes after being briefed. 

· Federal law: Same. 

· Law of other states: At common law, courts did not take judicial notice of the law of other states, on the grounds that 91) they might not know whether the information provided is up to date or accurate, and (2) they might not possess sufficient expertise as to the law of other states. Many states have adopted the Uniform Judicial Notice of Foreign Law Act, and take notice as long as certain procedures are followed. 

· Law of foreign nations. Same as notice of law of other states but have Uniform Interstate and International Procedure Act. 

· Municipal law. Courts are very reluctant to take judicial notice of these laws. Cities don't have the financial resources to codify all the laws. Some may only be in the minutes. 

 

· CA Judicial Notice
· CA 451(f) The Court must take judicial notice of generalized knowledge that is so universally known that it cannot reasonably be the subject of dispute

· Ex. The Sun rises in the East

· CA 452(g) The Court may take judicial notice of facts that are common knowledge w/in the territorial jdx and that cannot be reasonably in dispute

 

 

 

 

 

________________________

RELEVANCE

 

FLOWCHART

(1)    What is the evidence? 

· Statements – identify exactly what is being stated.

(2)    What is the evidence offered to prove? What is the purpose of offering the evidence? 

· The party offering the evidence is the one who determines the purpose for which it is offered. 

· REMEMBER: You cannot determine whether evidence is relevant until you know what that evidence is being offered to prove.

(3)    Is the evidence relevant for that purpose?

(a)    If the evidence is not relevant, it is inadmissible and the analysis is over.

(b)    If the evidence is relevant, you have to take all the other issues into account.

 

RULE 402
· GENERAL RULE: All relevant evidence is admissible, unless provided otherwise. Evidence which is not relevant is not admissible. 

 

RULE 401 – Definition of “Relevant Evidence”

· Relevant evidence = evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action (i.e., material) more probable or less probable than it would be without the evidence.

· A very low threshold.

· Substantive law determines whether a fact is material (i.e., whether the fact is of consequence)

 

EXAM TIP: Relevance is not a matter of degree. Evidence is either relevant or not relevant--a yes or no proposition. Probative value, on the other hand, is a matter of degree, and goes to the weight that the fact-finder should afford a particular piece of evidence. Evidence may have very low probative value, but if it is relevant, then it is admissible unless some other FRE bars its admission. Irrelevant evidence, on the other hand, has no probative value. 

· Example – D is charged with murdering V. D hated V. Suppose a 60% likelihood that D actually wanted to harm V. However, because very few people who dislike someone actually act on that motive and kill the person they dislike, the likelihood that D would have killed V is 10%. As a result, the overall probative value of the evidence that D disliked V is 6%. Nevertheless, this evidence is relevant, and thus admissible under Rule 402.

 

· Characteristics of Relevant Evidence:
· Relevant evidence need not be offered to prove the ultimate fact at issue.

· Relevant evidence may prove an intermediate fact along the chain of reasoning, so long as it is of consequence to the determination of the action.

· Relevant evidence need not be directed to disputed matters.

· However, evidence directed to matters not in dispute may be excluded under Rule 403 for waste of time and unfair prejudice.

 

CEC 210
· Same basic standard as FRE 402 EXCEPT evidence is relevant only if it tends to prove or disprove a disputed fact that is of consequence to the determination of the action.

 

RULE 403 & CEC 352
· GENERAL RULE: A court may, at its discretion, exclude relevant evidence if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or if it would cause undue delay, waste of time, or needless presentation of cumulative evidence.

· A heavy burden of persuasion rests on the party objecting to admission of the evidence.

· Heavily weighted toward admissibility.
· Thus, these two rules are largely last-ditch efforts for the objecting party and almost always fail. 

· We have faith in the jury and assume that they will use the evidence properly

· But the lower the probative value, the lower the level of unfair prejudice that need be shown. The greater the probative value, the greater the danger must be to justify exclusion.

· In making a ruling under Rule 403, the judge may not weigh the credibility or accuracy of the evidence. The judge must presume that the evidence is credible.

· The judge should weigh the probative value of the evidence against the dangers of unfair prejudice and the rest, assuming that it is credible.

· Jury’s role, not judge’s role, to weigh the credibility of evidence and witnesses.

· Unfair Prejudice: All evidence is prejudicial against the opponent. Rule 403 is concerned with evidence that is unfairly prejudicial against the opponent.

· Inferential Error Prejudice – Where the jury may give more value to the evidence than the evidence is entitled to receive.

· The evidence, although relevant, is misunderstood by the jury in a way that leads it to decide the case incorrectly.

· Jurors may think the evidence is worth more than it

· Jurors may apply folk wisdom. 

· Jury Nullification – Where the evidence causes the jury to use the evidence improperly and against the rules of law, and decide the case not on its facts, but for another reason entirely. 

· The evidence may be inflammatory and cause the jury to want to punish or reward D regardless of guilt or responsibility. 

· Ex. "D is a bad guy and we don't care whether he committed the crime. We will be doing a public service to put him away."

· Or, despite the judge’s limiting instruction, the jury is unable or unwilling to follow the court’s instruction about the limited use of the evidence in question.

· Appellant courts typically defer to the trial court decisions b/c they have discretion. Counsel have the responsibility of ensuring that the court articulates its reasons for sustaining or overruling an objection based on Rule 403. 

· Hypos:

· Although gruesome color pictures of a victim may be prejudicial to the D, courts will rarely sustain 403 objections to them. They can be quite probative (to argue against self-defense if the entry wound is from the back). 

· A pungent bag that contained the victim is entered into evidence. The pungent odor can be detected throughout the courtroom. The court should sustain a 403 objection: there is no need for the smell; it might unfairly prejudice D. 

 

· Undisputed Facts:
· STANDARD (FRE): 
· If a fact is relevant, generally, the proponent has the right to present that evidence, so long as it is permitted to do so by the FRE.

· CA: the evidence is not relevant if it is undisputed (would get in by stipulation)

· EXCEPTION (Old Chief ): However, where a stipulation would give the party wishing to offer a piece of evidence almost as much as that party would gain by offering that evidence, then that evidence has relatively low probative value as compared to the stipulation. Thus, a lesser showing of unfair prejudice would be needed to show that a Rule 403 exclusion is appropriate.

· This is a tiny exception to the general proposition, and Rule 403 is heavily weighted toward admissibility.

· What this means is that the opposing party cannot preclude the proponent from admitting relative evidence simply by conceding the fact to which that evidence speaks.

· If the evidence that the party wishes to present retains substantial value despite the stipulation/concession, then that evidence will likely not be excluded under 403--if there is "evidentiary richness" 

· Example – D is charged with murder. D seeks to stipulate the nature of V’s wounds. Nevertheless, the Pros. will almost certainly be allowed to present gruesome photographs depicting D’s wounds, because a stipulation cannot fully convey the nature of the harms that D inflicted upon V (i.e., the images of V’s wounds retain substantial story-telling value). 

· Example - Offense: felony in possession of a firearm. D wants to stipulate that he was convicted of a felony. P wants to present evidence that the exact record of the offense--carrying a firearm onto an airplane. The Court held that was improper b/c although the evidence is relevant, the presentation of evidence was unfairly prejudicial, while the stipulation didn't take away the evidentiary value of the qualifying offense. 

· Example - Pg. 105, 4. D charged with armed robbery. D claims that she was kidnapped and forced to do it. P wants to call the cashier to testify about D's action while in the store. D offers to stipulate to the facts that the cashier will testify about. P rejects stipulation. D objects. What result? 

· Fed: the P has the right to present the case as it sees fit--the evidentiary richness would be different b/w the stipulation and the testimony. This is an example of where the Old Chief exception does not apply.

· CA: would sustain the objection, the fact is not at issue. 

· CEC 210 – Even though relevant evidence, by definition, goes to a disputed fact, a mere concession of that fact by the opposing party is not enough to preclude the proponent from presenting relevant evidence on that fact.

· The party conceding the fact would have to show that she has given everything to the other party that it would have gotten via the means it chose to follow. 

 

RULE 105
GENERAL RULE: Where evidence is relevant for more than one purpose (double relevancy) but admissible for only one purpose (i.e., inadmissible for another purpose), the court, upon request, shall restrict the evidence to its proper scope by instructing the jury accordingly.

· Discretionary (sua sponte) if not requested.

 

PROBABILISTIC EVIDENCE

· Product Rule: Multiply the probabilities of independent events to determine the probability of all of the events in question occurring together.

· The probability of the outcome (of all events occurring together) is the product of the probability of all of the separate outcomes.

· If the occurrence of any event in the chain is dependent on the outcome of the first event, the product rule does not apply.

· Example – The chance that someone will flip a coin and have it land “heads” is 1/2 x 1/2 = 1/4.
· Example – If one in three women is blond, and one in ten women has blue eyes, does this mean that one in thirty women has blond hair and blue eyes?

· No. The product rule does not apply here, because having blond hair and blue eyes are not independent events; people who have blond hair are more likely to have blue eyes, and vice-versa.

· The use of statistics as evidence carries with it serious dangers of misleading the jury. 

· Prosecutor’s Fallacy: P says that the jury has only a 1 in 700,000 chance of mistakenly convicting a defendant where there is a 1 in 700,000 chance that a single person has all of D’s characteristics.

· This is fallacious because the probability that a single person will have all of D’s characteristics being 1 in 700,000 does not tell the jury who committed the crime. Rather, it merely tells the jury what the probability of choosing someone at random who possesses all of D’s characteristics.

· Defense Counsel’s Fallacy: Assume that two people in the relevant population could have committed the crime. D says that D is one of only two people who could have committed the crime. Since this means that there is a 50/50 chance that D committed the crime, there is no way the jury can find that D committed the crime beyond a reasonable doubt.

· This is fallacious because the evidence does not mean that there is a 50% chance that D committed the crime. It could be 0% (if D was out of the country) or 100% (if the other person was out of the country).

· Bayes’ Theorem: A formula for assessing the impact of new information on the probability of an event which was reached before the new information was obtained.

· Basic idea: we already have some judgment as to whether something is true; when we get new information , how does that alter the probability that the assumption is true

· Analysis begins with a "subjective probability"--the factfinder's "opening" estimate of the likelihood of the end proposition. After each item of proof is introduced, this "subjective probability" is recalculated based on the degree to which the new evidence supports or contradicts the proposition to be proven. This recalculated probability is then treated as a "prior" assessment in processing a further item of proof, and so on. The calculation is repeated over and over, unltil all the items in a line of proof have been considered . The end result of all these calculations is called a "posterior probability"--a judgment accounting for each successive element of proof.

· Odds (H/E) = LR x Odds(H)
· Odds H = the prior odds in favor of some hypothesis

· LR = likelihood ratio, i.e., how many times more probable the new evidence (E) is when (H) is true than when (H) is false.

· Odds (H/E) = the posterior odds (given the new evidence) that H is true.

· Example – D is charged with murder. D is one of 100 suspects who might have committed the murder, and each one is equally likely to have been the murderer. During trial, the Pros. offers evidence that the murderer left a bloodstain of a type that one in every 5000 people possesses.

· Odds H = 1:99 (one murderer and 99 innocent people)

· E = evidence that the murderer left a bloodstain of a type that occurs once in every 5000 people.

· LR = 5000 (because if the murderer’s blood is of this type, then it is 5000 times more likely that the murderer would have the incriminating type of blood than an innocent suspect).

· Odds (H/E) = 5000 x 1:99 = 5000:99 = 50:1
· The new evidence shifts the probability that D is the murderer from 1:99 to 50:1.

· Under Bayes’ Theorem, evidence that produces a very large posterior odds (such as in the example) amounts to proof beyond a reasonable doubt.

· One proper use of statistical evidence: discrimination. The SC says you can demonstrate discrimination by looking at the applicant pool and hiring decisions to prove discrimination. 1 standard deviation is meaningful; 2 is compelling. 

 

 

 

SUBTOPIC: Preliminary Questions of Fact
 

Analysis must always begin by determining whether the situation involves a problem of conditional relevancy. Only then can you determine the standards and the remainder of the analysis. 

 

RULE 104

· GENERAL RULE – 104(a): Preliminary questions concerning the qualification of witnesses, the existence of a privilege, or the admissibility of evidence (i.e., questions of fact) must be determined by the court. In making its determination it is not bound by the rules of evidence except those with respect to privileges. 

· If the evidence would be relevant whether or not it is true, then 104(a) applies. 
· The judge makes the determination b/c a jury is unlikely to ignore evidence that is relevant but inadmissible. 

· STANDARD: If the court finds that it is more likely than not that the preliminary facts are true, the court must admit the evidence. 

· This preponderance standard applies in criminal cases as well, even though the jury is bound to find the facts beyond a reasonable doubt standard.

· The court is involved in the process of determining the admissibility of evidence, not the ultimate guilt of innocence of D. 

 

EXAM TIP: Under 104(a), the court is not confined to considering only admissible evidence, but may also consider inadmissible evidence (such as inadmissible hearsay), even though the jury will never hear that evidence. The court may also consider the very evidence the admissibility of which it is trying to determine. 

· The court may not, however, consider privileged communications.

· EXCEPTION (U.S. v. Zolin): If Pros. is arguing that D unlawfully consulted with his attorney for the purpose of committing the crime or fraud, and that thus, the A/C privilege does not apply, the judge may, in an in camera hearing, look at the allegedly privileged A/C communications to determine whether they are in fact privileged if:

(1) The court makes a preliminary finding that

(2)    There is some factual basis that

(3)    Could support a good faith belief that

(4)    If the judge did look at the privileged communications, 

(5)    they would show that the purpose of the representation was to commit a crime or fraud.

· The court may look at any unprivileged material in the in camera hearing.

· In essence, this means that the Pros./P must meet its burden of presenting a sufficient factual basis.

 

· EXCEPTION – 104(b) (conditional relevance): Where the relevance of a piece of evidence depends on the fulfillment of a condition of fact (i.e., the existence of a particular preliminary fact), the court must admit it upon the introduction of evidence sufficient to support a finding that the condition has been fulfilled.

· Example – If a letter allegedly written by X is relied upon to establish a party admission, the letter is not relevant unless X actually wrote the letter.

· STANDARD (sufficient to support a finding): The court need not believe that the preliminary fact is true. If the court finds that a reasonable juror could find, based on the evidence that has been offered, that the condition has been fulfilled, then it must admit the evidence.

· The jury is allowed to determine whether the underlying context has been proven adequately to support consideration of the conditionally relevant information.

· The presumption is that the jury will ignore the evidence if the condition has not been fulfilled, because the evidence is not relevant if the condition has not been fulfilled.

 

EXAM TIP: Under 104(b), the court may only consider admissible evidence, because this is all the jury may consider. 

 

· Example – Breach of oral contract action. P wishes to testify that D phoned P, offered to buy P’s car, and that P accepted the offer. D claims she never had any phone conversation with P, and objects to P’s testimony concerning that conversation. How should the court rule?

· Preliminary Issue = whether there was a phone conversation.

· The relevance of the evidence of D’s alleged offer is conditional on whether the phone conversation took place.

· If P’s testimony is sufficient to support a finding that P and D had the phone conversation, i.e., a reasonable jury could find that the phone conversation took place, then the court must allow P to present evidence of D’s alleged offer to the jury.

· If the jury ultimately finds that the phone conversation did not occur, then it will ignore the evidence of the alleged offer.

· Example – Negligence action by P against D arising from a car accident on a dark road at night. D had a passenger in his vehicle at the time of the accident. P wishes to testify that after the collision, she walked over to D’s car, knocked on the window, asked what happened, and that a voice answered, “I don’t know what happened. The windshield was all fogged up.” D objects to P’s testimony concerning this statement. Is this a case of conditional relevance?

· Here, 104(b) is not triggered, because the relevance of the evidence is not conditional on who spoke (D or his passenger). The evidence is relevant regardless of who spoke, because it makes it more likely that D could not see where he was going and was thus negligent in causing the accident.

· 104(c): 

· Hearings on the admissibility of confessions must be conducted out of the hearing of the jury. 

· Hearings on other preliminary matters shall be so conducted 

(1)    when the interests of justice so require, or 

(2)    when an accused is a witness and so requests.

· 104(d): By testifying regarding a preliminary matter, a D does not become subject to cross-examination as to other issues in the case.

· 104(e): Rule 104 does not limit a party’s ability to present evidence relevant to credibility.

 

CA preliminary fact law seems to be the same. 

 

 

 

 

 

__________________

HEARSAY

 

RULE 802
Hearsay is not admissible except as provided by the FRE, Supreme Court, or Congress.

 

FLOWCHART

(1)    What is the evidence?

(2)    What is the evidence being offered to prove?

(3)    Is the evidence relevant for that purpose?

· If no, stop analysis here and do not discuss hearsay.

(4)    Is there a statement?

· Does the statement assert something (is there an effort to convey information)?

· Words or conduct.

(5)    Is the statement other than one made by a witness while testifying in the current trial or hearing?

(6)    Was the statement offered to prove the truth of the matter asserted?

(a)    What was the person asserting?

(b)    Does the assertion have to be true in order for the statement to be relevant in the manner in which proponent claims it is relevant (first-inference rule)?

 

EXAM TIP: Analyze each statement piece-by-piece.

 

General Overview:

· Hearsay is a statement (e.g., testimony) about a prior statement.
· A hearsay statement is at least “twice removed” from the fact the statement is offered to prove.

· Everything that a witness says is at least once removed – it has been filtered through the declarant’s mind.

· But hearsay must be at least twice removed.

· Even a person's statement made out-of-court can be hearsay when they are testifying in court: "I said to Joe…" Problems: as time passes, the memory fades; declarant could have a vested interest. 

· The judge has no discretion to admit evidence that is hearsay and doesn't fall into an exception. Otherwise, the Rules would just be advisory. 

· Four Infirmities:

· Memory – Accuracy of the declarant’s recollection of the event.

· Perception – Accuracy of the declarant’s perception of the event.

· Sincerity – Declarant’s honesty about the event.

· Narration – Adequacy of the declarant’s communication of her thoughts. 

· Focuses on what the declarant meant when she made the statement.

· Rationale: The principal rationale behind the hearsay rule is that the person who made the out-of-court statement (the declarant) was not subject to cross-examination under oath in the presence of the trier of fact at the time she made the statement (i.e., contemporaneously).

· The trier-of-fact cannot test the declarant’s credibility and the reliability of the statement at the time it is made.

· The absence of contemporaneous cross-examination makes it difficult to evaluate the reliability of the statement.

· This inability to test the testimony is problematic for the jury b/c they are unsure how much weight to give the statement. 

· The problem is not that hearsay is inherently unreliable. Hearsay is often reliable (which is why there are so many exceptions), so there must be other justifications for the rule.

· Due process – Would be violated if party was not given a chance to test the reliability of evidence being submitted against her.

· 6th Amendment: People have a constitutional right to confront evidence presented against them in court.

 

Elements:

(1)    Statement

(2)    Of the declarant

(3)    Made other than while testifying at this trial or hearing

(4)    Offered in evidence to prove the truth of the matter asserted.

 

Declarant-Based Model of Hearsay: 

· Hearsay is a statement made by the declarant, other than while testifying at the trial or hearing, the value of which depends on the credibility of the witness. 

· Broader than assertion-based model—includes statements that would also be hearsay under assertion-based model, as well as non-verbal conduct that would not be hearsay under the assertion-based model.

· Courts use this model only when they believe that the value of the utterance or conduct is highly dependent upon the declarant’s credibility.

· Ex: D does not live at 123 Elm St. 

· Not hearsay under assertion based model b/c statement is not offered to prove the truth of the matter asserted. 
· It is offered to prove that declarant lied, so there is a credibility issue

· The declarant based model would allow this evidence to be admitted

 

 

 

Definitions:

· “Hearsay” 801(c): A statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.
· MAJORITY: Assertion-based definition – Hearsay only if the statement asserts something.

· MINORITY: Declaration-based definition – Hearsay does not depend on whether declarant was making an assertion, but on whether declarant’s credibility is on the line and the party is using that person’s statement or action.

· “Statement” 801(a): 

(1)     An oral or written assertion; or 

(2)     Nonverbal conduct of a person, if it is intended by the person as an assertion.

· Verbal or non-verbal
· Written

· Oral

· Conduct

· We use an assertion-based model of hearsay: whether the person whose statement is at issue (the declarant) was making an "assertion" of the fact the statement is offered to prove. 

· An assertion is an utterance of conduct that is intended to covey a fact. A person’s attempt to convey/give/state information; a statement of belief, fact, or opinion; a statement of information.

· One could be making an assertion even if she does not intend anyone to hear/see it.

· Ex. Declarant writes a letter but never intends to send it to anyone. 

· The same statement could assert two different things.

· E.g., “Well, I didn’t cheat” asserts both “I didn’t cheat” and “You did cheat.”

· When determining whether something is an assertion, use the most common-sense interpretation.

· To be an assertion, the words or conduct must be an attempt to state a piece of information. 

· A question is generally not considered assertive. It can be however: “You saw the blue car hit the red car, right?”

· An order, request or instruction is not generally thought to be an assertion b/c it does not set forth some factual matter. Ex. Please deliver a mushroom pizza. This is an utterance that makes a request, but it does not state a fact. But it can: "Put down the gun, Sally" asserts that Sally is holding a gun. 

· Conduct is an assertion if the actor intends to convey information. "Who read the material?" Raising your hand would be an assertion. 

· If words or conduct form an assertion, they constitute a statement, and satisfy the first component of the hearsay definition. 

· “Declarant” 801(b): A person who makes a statement.

· Not the person who is testifying about the statement, although it is possible for them to be the same person. 

· Animals and machines can't be declarants. Anything uttered or conveyed by a machine (mechanical device, bells) or animal (bloodhounds tracking, parrots talking) is not hearsay.

· Cross-examination is not possible.

· The problems associated with this type of evidence can be addressed by focusing on relevance and probative value.

· Cross-examination will focus on the witness who testifies about the animal's utterance. 

· However, a mechanical recording of a declarant's statement is probably hearsay b/c the recording is merely a more permanent form of the statement of the person. 

· The declarant and the witness can be the same person (but typically, this is not the case).

· “While testifying at the trial or hearing” 801(c): 

· If the statement is made by a person while testifying at this trial or hearing, it is not hearsay.
· A statement made in a previous trial or hearing is hearsay, even if it was made with regard to the very same case.

· If not made in the current trial or hearing, it is hearsay.

· A statement made in an affidavit or deposition in preparation for the current trial is also hearsay.

· Even a state made by a party, witness, or spectator in the courtroom where the case is being heard would qualify if it was not made while testifying 

· “Offered in evidence to prove the truth of the matter asserted” 801(c):
· Only concerned with excluding out-of-court statements that are being used to prove the truth of the declarant’s statement (the matter asserted).
· Is the reason the evidence relevant the same thing it is offered to prove?

· If a statement is not offered as evidence of the truth of the matter asserted, then the credibility of the declarant is less of a concern because the trier-of-fact is not being asked to rely upon that credibility. Thus, we are less concerned with the unavailability of contemporaneous cross-examination, and there is no reason to treat the statement as hearsay.

· FLOWCHART:
(1)    What is the matter asserted?

(2)    Is that what it is offered to prove? 

Two ways to look at it:

i. Does the statement have to be true in order to be useful for that purpose?

· A statement is hearsay if the matter it asserts has to be true in order for the evidence to be relevant. 

ii. What is the first inference from the statement?  Pg. 140. 

· For purposes of the hearsay rule, you ask what the immediate purpose is, not the ultimate purpose. 

First Inference Rule: A statement is hearsay if the first inference in the chain of reasoning must be true in order for the statement to be relevant.
· If the first step in the chain of reasoning requires a determination of the truth of the statement, the statement is hearsay, even if offered for the ultimate purpose of supporting a conclusion about another fact.

· If the statement must be true in order for it to be relevant that way, it is offered to prove the truth of the matter asserted and is hearsay.

· If the first inference is the same thing as the assertion, it is hearsay.

· Method: Isolate the first inference. For purposes of the hearsay rule, all that matters is the first inference.

· By contrast, for purposes of the relevance rule, must take chain of reasoning all the way to its end.

· Example: Prosecution of Defendant for the murder of Victim. To prove that Zed, another person, committed the crime, Defendant offers evidence that Zed said “I hated Victim.”

· First inference: Zed really did hate Victim.

· The statement must be true if it is going to be relevant to the theory that Zed killed Victim.

· Result: Hearsay

· Example: P sues D, a supermarket, for slip-and-fall negligence. P claims that there was a puddle in the aisle that made the floor slippery, and that D was negligent for not cleaning up the puddle within a reasonable time. P wishes to offer evidence that minutes before he fell, another customer told the store manager about the puddle.

· Statement: “There is a puddle on the floor.”

· Offered to prove: D was negligent when it did not clean up the puddle within a reasonable time.

· First inference: There really was a puddle on the floor.

· The statement must be true if it is going to be relevant to the theory that D was negligent.

· Result: Hearsay

 

 

SUBTOPIC: Utterances and Conduct That Are Not Hearsay
 

Words of Independent Legal Significant (aka Verbal Acts)

· When the speaking of words constitutes an act to which the substantive law attaches legal significance, the words spoken are not mere evidence of the act, they are the act itself.

· Hearsay evidence consists of words or conduct about something else; it is merely evidence of the fact asserted.

· Rationales: 

· It is the speaking of the words, and not the credibility of the person who speaks them, that counts. Credibility of the declarant is not important here—just the witness who repeats the words in testimony. That witness can be contemporaneously cross-examined.

· If this rule did not exist, courts would elevate the law of evidence above the substantive law by making it virtually impossible to establish the facts necessary to prove the elements of the substantive law.

· Examples:

· “I offer to sell you my pen for $1.”

· This statement constitutes the very act of making an offer, and thus carries independent legal significance. It is therefore not hearsay.

· In a slander action, the words “Plaintiff is a liar” is not evidence about the slander, it is the slander.

· Look out for libel too

· Miranda warning is not evidence that the warning was given, it constitutes the warning itself.

· Corporate board voting on a certain resolution, saying "aye." This is not merely an assertion of the fact, it is the act. 

 

Value of Evidence Derives from the Fact That Words Were Spoken, Not from the Truth of the Matter Asserted

The fact that words were spoken is relevant in and of itself. 

· The fact that it was uttered tells you something, which can be quite different from the actual content of the statement. 

Rationale:

· Credibility of the declarant is not at all important because the words do not derive value from their content. 

· Only the credibility of the witness who relates the declarant’s words is important.

Examples:

· To prove X was alive at a given moment, P presents evidence that at that exact moment, X said “I’m still alive.”

· This is not hearsay, although it meets all the elements, because the content of the words is not what matters, but the fact that the speaker said something at that moment, indicating he was alive.

· To prove X was alive at a given moment, P presents evidence that at that exact moment, X said “I’m dead.”

· This is also not hearsay—content makes no difference. The fact that X made the statement is what is relevant.

Offered to Show Effect on Listener Rather Than to Prove the Truth of the Matter Asserted

· The speaking of words is offered as circumstantial evidence that the listener heard the words, that she had notice.
· It is the effect on the listener that makes the statement relevant; not whether the statement itself was being used to prove the truth of the matter asserted.  

· Use caution: a statement can have two uses: to prove an effect on the listener and to prove the truth of the matter asserted. One use is not hearsay; one use is. 

· The fact that listener heard the words must mean something to the case—it must be relevant because of the effect the statement has on the person who hears it.

· Rationale: The relevance of the evidence does not depend on the credibility of the declarant. Rather, the statement is relevant merely because it was made.

· Because the declarant’s credibility is not relevant, the inability to cross-examine the declarant contemporaneously does not matter.

· Example: Prosecution of D for assault and battery on V. D admits assaulting V, but that he did so because he feared that V was going to kill him. V’s statement is offered to prove that fact.

· Statement: “I am going to kill D.”

· First inference: D believed that V was going to kill him.

· Result: Not hearsay—truth of V’s statement is irrelevant. What is relevant is the fact that D believed the truth of the statement (the effect on D, the listener).

· Example: P sues D for negligence due to an auto accident caused by faulty brakes. To prove D knew about the brake problem, P calls a garage mechanic who worked on the car. If allowed, the mechanic will testify that when D arrived to pick up the car, the mechanic told D that the brakes were faulty and that she should have them fixed immediately.

· Statement: “The brakes are faulty and you should have them fixed.”

· First inference: D was on notice that his breaks may have a problem.

· Result: Not hearsay if offered to prove that D was aware of the brake problem and to prove D’s reaction.

· Hearsay if offered to prove that the brakes were defective.

 

 

Circumstantial Evidence of the Declarant’s State of Mind 

· The declarant’s state of mind is itself a relevant fact, and the statement is offered as evidence to prove her state of mind, not the truth of the matter asserted.

· What the fact-finder is learning is circumstantial evidence from which it may infer the declarant's state of mind. 

· Since you have to infer it, it is circumstantial and not hearsay.

· Example: Dispute over whether a necklace was a gift or a transaction. To prove P did not give the necklace to D, a witness will testify that P told her that "D is a lazy slob who hasn't worked a day in her life."

· Hearsay if offered to prove D's character

· But not hearsay if offered to prove P's feelings about D--circumstantial evidence of P's feelings toward D. 

· Example: Dispute about whether D killed victim. D claims that he did not kill victim. Evidence is offered that before killing, D told a friend, “I hate victim.”

· Relevant?

· Yes—makes it somewhat more likely than it would be without this evidence that D killed victim.

· Hearsay when offered to prove that D killed victim?

· Yes, because the first thing one must infer is that D actually hated victim—the truth of the assertion.

· This is a direct statement of a person's 

· Knowledge can constitute a state of mind.

· Even though it is generally true that you can't escape the hearsay rule by claiming knowledge, there will be cases when the knowledge has particular probative value: 

· Knowledge is of extreme detail

· Declarant is unlikely to have learned the facts. 

· Example: Prosecution wishes to prove that D was a member of a gang that had committed a crime. P wants to proffer evidence of a note in gang leader’s possession containing D’s address. The contents of the note here are not important, but only that the gang leader had knowledge of that information. The evidence is relevant to show that the leader knew the defendant, which makes it more likely that D is part of the gang.

· Every statement of a fact is also circumstantial evidence of the declarant’s belief that the fact is true.

· Therefore, the proponent’s reasoning must be valid—i.e., the proponent must be able to show that there is special significance to the state of mind of the declarant.

· The proponent cannot use this rule to circumvent the hearsay rule.

· Some courts treat a person’s statements about her then-existing intention to do something in the future as non-hearsay under this rule. Other courts treat it as hearsay, but admit it under the state of mind exception under Rule 803(3).

· Circumstantial evidence of state of mind = non-hearsay
· Direct statement of state of mind = hearsay, but admissible under 803(3)
· Shepard v. United States
· Facts: D was charged with murdering his wife by poison to free him to marry his lover. D argued that the victim killed herself. At trial, P offered evidence that shortly before dying, wife asked her maid to bring the liquor bottle from which she had taken a drink, that she sniffed the bottle, and said “Dr. Shepard has poisoned me.”

· On appeal, P argued that it was not offering the statement to prove that Dr. Shepard poisoned her, which it admitted would be hearsay.

· Instead, they were offering it for the purpose of proving that Mrs. Shepard had a will to live, a non-hearsay purpose. 

· If she had a will to live when she made the statement, it would make it somewhat more likely than it is without this evidence that she had a will to live when she took the poison, and that as a result, it is less likely than it would be without the evidence that she would kill herself.

· This is relevant as to state of mind, but the Court does not admit the evidence anyway.

· HOLDING: Testimony that faces backward and not forward is not admissible as a state of mind exception to the hearsay rule, even if it is relevant.

· I.e., may not use statement of a memory or belief to prove the fact remembered or believed.

· In situations in which the evidence is relevant only through a fairly convoluted chain of reasoning to show, by circumstantial evidence, the declarant’s state of mind, it should be excluded.

· “I Believe”: What would happen if she had said “I believe Dr. Shepard has poisoned me”?

· The argument would be that the statement was only being offered to show that she believed he had poisoned her, making it more likely that he poisoned her.

· CANNOT do this unless the belief is itself relevant in some way.

· Otherwise, this would eviscerate the hearsay rule. If the rule was this easily manipulated, there would be no hearsay rule, because every statement of fact is also an implicit statement of the declarant’s belief in that fact.

 

Non-Assertive Conduct; Words Asserting Something Other Than What They Are Offered to Prove

· Conduct that is not trying to assert, or is asserting something other than, the fact it is offered to prove is not hearsay.

· A subset of circumstantial evidence of the declarant's state-of-mind

· Rationale: Likelihood of the four infirmities is low in the absence of an intent to assert and therefore does not justify the loss of relevant evidence on hearsay grounds. 

· Example: Two Ds questioned separately. On his way out of interrogation room, D1 says to D2, in the presence of officers, “I did not tell them anything about you.” 

· Assertion: D1 did not say anything about D2 to the police.

· Offered to Prove: D2 was in on the crime.

· Result: Not hearsay, because not being offered to prove that D1 did not in fact tell the police anything about D2.

· The statement is relevant evidence regardless of whether D1’s statement was true.

· Example: To prove that X had a contagious disease, evidence is offered that X’s doctor placed her in an isolation room.

· Assertion: None—Dr’s purpose was not to communicate an assertion, but to isolate X.

· Result: Not hearsay

· Note: This gets closer to the line, because the doctor may have been trying to communicate to others that X had a contagious disease, along with isolating her.

· Example: Atomic Energy Commission chairperson announcing that he is taking his wife and daughter to observe a nuclear test, when safety is at issue. 

· This may be an example of when conduct may be implied assertive of the test's safety, constituting hearsay. 

· Context matters. 

· Example: to prove that victim at an accident scene was dead, one of the paramedics pulled a white sheet over his head. Two purposes:

· He was dead so put a sheet over his head

· Not assertive

· A statement at a triage scene saying don't worry about this person.

· Assertive

 

SUBTOPIC: Hearsay Within Hearsay
 

RULE 805 

· GENERAL RULE: Hearsay included within hearsay is not excluded under the hearsay rule if each layer of hearsay conforms with an exception.

· When multiple layers of hearsay are present, the statement on the inside is inadmissible unless there is an exception/exemption that covers both that statement and the statement trapping it.

· Example: W testifies that someone told him: “Someone just told me that Z ran the red light.”

· First (inner) statement: “Z ran the red light.”

· Second (outer) statement: “Someone told me that Z ran the red light.”

· Result: Both statements are hearsay, because both must be true for the testimony to be relevant. Thus, there must be an exception for each or neither can get in.

· Example: Negligence action by P against D following car accident. D claims P was contributorily negligent b/c she was driving on bad tires, which caused her to lose control. To prove contributory negligence, D calls W to testify that X told her that Z, P’s mechanic, told X that he had warned P about her tires.

· First (inner) statement: Z: “I told P that her tires are bad and would cause her to lose control.”

· Second (outer) statement: W: “X told me that Z told X.”

· Result: The first statement is not hearsay if offered to prove that P was on notice of the condition of her tires. But the second statement is hearsay because it is offered to prove that X told W. If no exception applies, neither statement is admissible.

 

EXAM TIP: Distinguish between personal knowledge and hearsay within hearsay. Where a witness quotes or paraphrases an out-of-court statement, the proper objection is hearsay. Where the witness does not quote or paraphrase, but simply relies on another person’s perception as described in an out-of court statement, the proper objection is lack of personal knowledge (FRE 602).

· I heard Joe’s brother say, "Joe was with me in another town the night of the murder."= Hearsay. This is not a personal knowledge problem b/c the witness has personal knowledge of what Joe's brother said and Joe's brother has personal knowledge of where Joe was the night of the murder. 

· “Z was out of town on the night of the murder.” = Lack of personal knowledge (where based on another person’s out-of-court statement).

 

 

TOPIC: Exemptions from the Hearsay Rule
 

Exemption = Non-hearsay, even though the evidence may meet the technical definition. 

· These are not discretionary. If the court finds that the evidence satisfies an exception it should admit it, unless there is another reason to exclude it. 

· If the evidence doesn’t meet all the requirements of one of the exceptions, it should be excluded. 

 

 

Note: CA does not have “exemptions” from the hearsay rule, but it does have exceptions that are similar to the provisions in FRE 801(d)--exemptions.

 

SUBTOPIC: Party Admissions
 

EXAM TIP: Party admissions are applicable only when offered against the party making or adopting the statement.

 

RULE 801(d)(2)
Simple Party Admissions – 801(d)(2)(A)
· GENERAL RULE: A statement is not hearsay if 

(1)    The statement was made by the party, in an individual or representative capacity; and
(2)    The statement is offered by the opponent against the declarant.

· Easiest rule in evidence: if you are a party to the case and your opponent offers your statement, it is not hearsay

· The declarant need not actually “admit” anything--any party statement will do, even if it is not against the party's interest at the time it is made

· Declarant need not have personal knowledge of the facts contained in the statement.

· An exception to Rule 602.

· Rationale: The party whose admission has been offered can take the stand and say that she lacked personal knowledge when she made the statement.

· Example: P wishes to testify that D said, “I crossed the center line after I fell asleep.” D objects on the ground that she lacked personal knowledge.

· Result: Court will overrule, because personal knowledge is not required for evidence of a party admission.

· If statement is in writing, offering the statement requires authentication.

· Any party may produce a witness to testify about an opponent's statement

· A party may not offer their own statement as an admission. This is generally true even when the opponent has offered a different statement of the same party. One exception is the CL completeness doctrine. 

· RATIONALE: If a party has made a statement, the party’s opponent is entitled to offer that statement into evidence to prove the truth of anything relevant, including the matter asserted.

· Completeness Doctrine:
· Common Law: If one party offers into evidence one part of an oral or written statement or exchange of statements, the opponent may offer another statement or part of the exchange if it would put the already admitted statement into context or otherwise correct a mistaken impression that might be left with the jury.

· Still followed in some jdxs.

· Not in the Fed Rules. 

· RULE 106: Very narrow completeness doctrine. Restricts the common law rule to writings and recorded statements.

· CEC 356: Much broader than FRE 106; allows admission of oral as well as written statements.

· More akin to common law rule. 

· Unless the completeness doctrine applies, a party may not offer her own statement merely because the opponent has offered another of her statements.

 

Adoptive Admissions – 801(d)(2)(B)
· GENERAL RULE: A statement is not hearsay where the party against whom it is offered has manifested an adoption or belief in its truth.

· Example: A says to B, “That light was red.” B nods.

· If B had not nodded, then the statement would be hearsay and would not be inadmissible unless an exception applied.

· Silence may be the basis of an adoptive admission where under the circumstances, a reasonable person who heard and understood the statement, and disagreed with its truth, would have said or done something.

· For an adoptive admission through silence, you need:

· The party to have heard and 

· Understood the (hearsay) statement

· If under the circumstances, you would expect a reasonable person in the party's position to have denied or disagreed with the statement

· Party's conduct was not a denial

· Example: A accuses B in public of committing a crime. B hears and understands the accusation, but does and says nothing in response.

· Here, one may presume that B has adopted A’s statement as true because a reasonable person under the circumstances would have said something if she did not believe A’s statement to be true.

· Caution: if a D has been read her Miranda rights, you wouldn't read into his silence either an admission or a denial. 

· Preliminary Fact Requirements: The party against whom the evidence is offered must have heard, understood and adopted the statement.

· JDX Split – 104(a) vs. 104(b): Most courts invoke 104(a) because even though the statement would be irrelevant and the jury may disregard it if the party did not hear or understand it, an accusation put forth in the statement would certainly be relevant, and likely not ignored by the jury. Therefore, jury contamination would be very difficult to prevent if the possible hearsay statement in question was ultimately deemed inadmissible. Leonard thinks this is the better position. Other courts say the preliminary facts of hearing and understanding the statements is a 104(b) issue. 

· This distinction may be important given the different standards of proof the evidence must meet under each rule (preponderance vs. sufficient to support a finding).

 

EXAM TIP: The circumstances will determine whether an adoptive admission has occurred, particularly where the party against whom the evidence is offered reacted silently.

· Example: To prove D killed V, prosecution calls W, a rival gang member, to testify that shortly after the killing, W approached D in a bar and said “You killed my homeboy!” and that D simply stared at W and smirked.

· If D was in front of his fellow gang members when this occurred, this could be a situation in which one might not expect D to deny that he was the killer, even if he is innocent.

· But if he was in front of a bunch of civilians, you might expect him to deny it. 

 

Authorized (Vicarious) Admissions – 801(d)(2)(C)
· GENERAL RULE: Where a party has authorized another to speak on its behalf, the statement of the authorized individual is not hearsay and is admissible as an authorized admission.

· Example – Corporate spokesperson.

· Remember this rule only applies if the corporation of authorizing agent is a party to the action. 

· Others authorized generally: general partners, lawyers for their client

· The authorized admission rule applies to statements both to the outside world and within an organization.

· Example: A corporation’s financial records, even those that were kept internally and were never intended to be released, qualify as authorized admissions.

· Rationale: 

· Reliability 

· Control—If the party does not wish to allow another person to speak on its behalf, it can simply choose not to authorize anyone to do so, thereby controlling the reach of the rule.

· 104(a): Not conditional relevancy here because the statement will be relevant regardless of whether the person making it was authorized to speak.

· "I am authorized to speak for company X" without other evidence is not enough to establish declarant's authority. The court can use the statement as some evidence. 

· CEC 1222: Same basic rule, except 

· Exception, not exemption;

· Treats the preliminary facts necessary to establish authorized admission as a conditional relevancy issue, requiring only a showing that is sufficient to sustain a finding of authority.

· This means that authorized admission is easier to establish under the CEC than the FRE, because the standard of proof required to make the preliminary finding is much lower.

 

Agency (Vicarious) Admissions – 801(d)(2)(D)
· GENERAL RULE: A statement of a party’s agent or servant concerning a matter within the scope of the agency/employment, made during the existence of the relationship, is not hearsay regardless of whether the agent was authorized to speak concerning the matter.

· ELEMENTS: 
(1)    Statement

(2)    By a party’s agent/employee

(3)    Concerning a matter within the scope of agency/employment

(4)    Made during the existence of the relationship

(5)    Regardless of authority to speak on the matter.

· Rationale: Reliability—Especially in a business context, agents have a real incentive and motivation to be truthful when discussing business matters because the accuracy and truthfulness benefit the business.

· Courts are reluctant to admit the statements of government officials under this rule (e.g., police officers), though some have begun to reevaluate this approach. 

· Derives from common law, which viewed government actors as authorized to act for the government, but not to speak for it (even though the rule does not require authorization).

· For courts inclined to allow the admissions against the gov., the key factors is the rank and authority of the gov. official who made the statement. Statements by informants or lower-level gov employees are unlikely to qualify, while high-ranking gov officials and prosecutors may. 

 

EXAM TIP: If the authorized person or agent is also a party to the lawsuit, then her statement on behalf of the corporation will be admissible under 801(d)(2)(A) as a statement made by a party in a representative capacity.

 

· CEC 1224: like agency admission rule, but is narrower. Requires the statement to come from the declarant whose liability or breach of duty is an issue. 

· Ex: Two employees of company get in accident. Driver's statement may be admissible, but the passenger's wouldn't be. 

· There is some chance the passenger's could be under the Fed. Rules.

 

 

Co-Conspirator Statements – 801(d)(2)(E)
· GENERAL RULE: A statement by a coconspirator of a party, made during the course and in furtherance of the conspiracy, is not hearsay.

· ELEMENTS:
(1)    Existence of a conspiracy;

(2)    Declarant was a member of the conspiracy;

(3)    Statement was made during the course of the conspiracy; and 
(4)    Statement was made in furtherance of the conspiracy (i.e., to help achieve the goals of the conspiracy).

· Note: No requirement that conspiracy be one of the charges in the case (though it may be).

· Rationale: 

· Major premise – Very difficult to prove conspiracies because difficult to prove the intentions and actions of the group as a group without knowing what they said to one another. Especially because everyone involved has an incentive to keep their mouths shut.

· 104(a): The statement at issue will almost always be relevant whether or not the facts are all true.

· Note: When conspiracy is a charge in the case, what the judge must do is decide the ultimate fact the jury must decide—whether a conspiracy in fact existed. But this is not problematic because the judge need not inform the jury of this, he is merely admitting evidence (no telling what weight jury will give the evidence), and he is finding the preliminary fact at a lower standard of proof (more likely than not) than the jury is required to adhere to (beyond a reasonable doubt).

· The co-conspirator rule applies even if the declarant is not a party. There is also no requirement that the declarant be produced at trial and be made subject to cross-examination. It is in fact quite common for the statements of an absent, unindicted co-conspirator to be offered against a criminal D. 

· The co-conspirator statement may not form the entire basis for finding the preliminary facts necessary to admission. Evidence does not have to be particularly strong, but the rule requires that there is some evidence in addition to the statement itself. 

 

· CEC 1223 – Same basic rule, except:

· Allows for statements made prior to participation in the conspiracy.

· Treats the preliminary facts necessary to establish authorized admission as a conditional relevancy issue, requiring only a showing that is sufficient to sustain a finding of authority.

· This means that co-conspirator statements are more easily established under the CEC than the FRE, because the standard of proof required to make the preliminary finding is much lower.

· Expressly mentions conspiracy to commit civil wrongs as well as crimes.

 

 

IMPORTANT: The contents of the declarant’s statement must be considered, but are not alone sufficient to establish the declarant’s authority under (C), the agency/employment relationship and scope thereof under (D), or the existence of a conspiracy and participation therein b/w declarant and party against whom offered under (E).

· Contrast this with Rule 803, which allows the statement alone to be sufficient to satisfy the preliminary facts.

· Example: The only evidence of declarant’s authority to speak is his statement, “I am authorized to tell you that . . . .” 

· This is not enough to constitute an authorized or agency admission, or to establish the existence of a conspiracy. 

 

 

SUBTOPIC: Prior Statements of Witnesses
A statement made out of court by a witness is not hearsay in three categories of cases: prior inconsistent statement, prior consistent statement, and statements of identification

 

All three have two common requirements:

1. The declarant must testify at the trial or hearing; and

2. The declarant must be subject to cross-examination concerning the prior statement. 

 

Prior Inconsistent Statements – 801(d)(1)(A)
· Uses of Prior Inconsistent Statements:
· Substantive Use: If offered to prove the truth of the matter asserted (i.e., the truth of the prior statement), evidence of a prior inconsistent statement must satisfy Rule 801(d)(1)(A). The statement must also satisfy Rule 613(b).

· Impeachment Use: If offered to impeach the witness, evidence of a prior inconsistent statement must satisfy Rule 613(b). 801(d)(1)(A) does not apply: you don't need an exemption b/c the statement isn't hearsay b/c it is not being used to prove the truth of the matter asserted. 

· GENERAL RULE: A statement is not hearsay if

(1)    the declarant testifies at the trial or hearing;

(2)    the declarant is subject to cross-examination concerning the statement;

(3)    the statement is inconsistent with the declarant’s testimony at trial; and
(4)    the statement was given under oath, subject to penalty of perjury, at a trial, hearing, other proceeding, or deposition.

· This element effectively limits this exemption to very few scenarios, because most inconsistent statements are not made under oath, etc., at least in criminal cases.

· Sworn affidavit to police won't qualify

· Practical Effect: Under the FRE, most prior inconsistent statements are generally admissible to impeach, but not to prove the truth of the matter asserted. 

· Note: 801(d) is not triggered where a prior inconsistent statement is offered to impeach, but only where it is being offered to prove the truth of the matter asserted. Impeachment by prior inconsistent statement is governed by FRE 613.

· Affidavits:
· Majority – 801(d)(1) requires actually testimony at trial.

· But affidavit can be used as extrinsic evidence to impeach under 613(b).

· Minority – A sworn affidavit (under oath, subject to penalty of perjury) can serve as a substitute for testimony for purposes of 801(d)(1).

· United States v. Owens
· A declarant is “subject to cross-examination” under Rule 801(d)(1) (all three sub-sections) so long as the person takes the stand and willingly answers questions.

· It does not matter if the witness can remember the factual b/g of the statement and merely remembers making the statement. The cross-examiner is not guaranteed an effective cross.
· NOTE: A witness may be “subject to cross-examination” under Rule 801(d)(1) but “unavailable” to testify under Rule 804 (hearsay exceptions requiring unavailability of witness).

 

EXAM TIP: Make sure a statement is in fact inconsistent before applying 801(d)(1)(A) and/or 613(b).

· A prior statement may not be inconsistent if the witness now says that she merely cannot remember the facts underlying the prior statement.

· But a prior statement may be treated as inconsistent if the witness refuses to answer the question about the prior statement (i.e., is trying to hide the fact that he knows the underlying fact).

 

· CEC 1235: A hearsay statement is admissible if it is inconsistent with the declarant’s testimony.

· Does not require the prior inconsistent statement to have been made under oath subject to penalty of perjury 

· Far broader than FRE.

 

Prior Consistent Statements – 801(d)(1)(B)
· Two common requirements:

(1)     The declarant must testify at the trial or hearing; and

(2)     The declarant must be subject to cross-examination concerning the prior statement. 

· GENERAL RULE: A statement is not hearsay if

(1)    The statement is consistent with the declarant’s testimony;

(2)    The statement is offered to rebut an express or implied charge against the declarant of improper influence/motive or recent fabrication; and
(3)    The statement is made before the time at which the alleged improper influence/motive arose or recent fabrication occurred. (Tome)

· A prior consistent statement must meet the requirements of 801(d)(1)(B) or a hearsay exception regardless of the purpose for which the statement is offered.

· I.e., a prior consistent statement is not admissible to support credibility unless it is also admissible to prove the truth of the matter(s) asserted in the statement. This is not the case for prior inconsistent statements.

· A prior consistent statement need not be made under oath, as is required for prior inconsistent statements.

· RATIONALE: Juries have an expectation of consistency. Therefore, evidence of a consistent statement typically carries low probative value and adds little support to the witness’ credibility, while leading to inefficiency of proceedings.

· Practical Effect: Rarely admissible to prove the truth of the matter asserted.

· CEC 1236 & 791
· Same as FRE, except a prior consistent statement may also be admitted

(1)    After evidence of a prior inconsistent statement is admitted for the purpose of attacking the witness’ credibility; and
(2)    Where the prior consistent statement was made before the alleged inconsistent statement.

 

Prior Statements of Identification – 801(d)(1)(C)
· GENERAL RULE: A statement is not hearsay if

(1)    the declarant (the person who made the identification) testifies at the trial or hearing;

· The declarant is not required to testify about the identification. It merely requires that the person testify at trial. Another person who observed the identification (commonly a police officer) might be the witness who actually informs the fact-finder about the identification procedure. 

(2)    the declarant is subject to cross-examination concerning the statement; and
(3)    the statement is one of identification of a person, made after perceiving that person.

· Only identifications of persons fall w/in this rule. 

· Identification must be of a specific person. Descriptions of a person’s appearance are not made admissible under this rule.

· Example – “The robber was six feet tall and had blond hair” does not satisfy this rule. 

· This rule applies broadly—it could involve identifications not made in person (e.g., while looking at photos), and informal or accidental encounters with the D after the event (e.g., where W sees D in a crowd and points him out to an officer), not just line-ups or witnessing the event itself.

· Basically, any time an individual with personal knowledge identifies a person after perceiving either the person or a photo of the person, the rule might apply to allow the statement to be admitted as non-hearsay. 
· Rationales:

· Reliability is an issue, because one’s memory of the defendant’s identity is often not the result from witnessing the event itself, but the identification process after the event has occurred (e.g., a line-up).

· Also, given the make-up of the courtroom (Ds’ clothes; seated next to def. atty.), a witness’ in-court identification of the defendant has very little probative value.

· CEC 1238: additionally requires that (1) the statement was made at a time when the crime or other occurrence was fresh in the witness's memory and (2) the evidence of the statement is offered after the witness testifies that he made the identification and that it was a true reflection of his opinion at that time. 

 

 

 

 

 

TOPIC: Exceptions to the Hearsay Rule
 

Exception = Hearsay, but nevertheless admissible.

 

General:

· Rationale for Hearsay Exceptions: From a truth determining standpoint, better off permitting the evidence than excluding it. 

· What this means is that the exception cannot be justified solely on reliability grounds, but must also be grounded in considerations of necessity. 

· Two basic groups of exceptions in virtually all jdxs:

(1)    Declarant must be “unavailable” (Rule 804).

· If the declarant was available, there would be no reason to admit the out-of-court statement (the declarant could simply testify). So the hearsay rule would exclude the out-of-court evidence.

· The unavailability exceptions sometimes allow in evidence that is more unreliable than would otherwise be permitted under Rule 803 exceptions.

(2)    Declarant’s unavailability is irrelevant (Rules 803, 807).

· If the evidence doesn't fit into an exception, it is typically inadmissible. However, the residual exception may apply, allowing the evidence, but not likely. 

 

 

SUBTOPIC: Hearsay Exceptions Not Requiring Declarant’s Unavailability
 

Present Sense Impressions – 803(1)
· Definition: A statement describing or explaining an event or condition made while the declarant was perceiving an event or condition, or immediately thereafter (i.e., without any time to reflect and deliberate).

· ELEMENTS: 
(1)    There must have been an “event” or “condition”;

(2)    The statement must describe that "event" or "condition";  

(3)    The declarant must have made the statement "while perceiving the event or condition, or immediately thereafter."

· Statement was made during or immediately after the event or condition occurred.

· Time is much more restricted here. It must be made very quickly. NO time for reflection. 

· Court determines whether these preliminary facts exist pursuant to 104(a). 

· Rationale: Reliability
· Perception/Memory: A person who makes a statement about an event while it is going on will likely have very slight perception and memory issues.

· Sincerity: A person who speaks something while she observes it or immediately thereafter does not have time to lie.

· However, empirical data does not support this assumption, which finds its roots in the CL doctrine of res gestae (the statement is part of the event itself).

· Reasonably broad exception because preliminary facts will often be satisfied.

· For instance, a percipient witness will often be testifying about some event or condition.

· Ex. Can consider statement itself. "D just walked in with a chainsaw. I'll call you back." D claims he was in another state. Even though the witness has no way of validating the truth of the declarant's statement, it still qualifies as a present sense impression.

· Common Law: Under the common law rule, a statement of present sense impression had to be made to another person who also perceived the event, who could then corroborate the declarant’s statement, thus adding to its reliability.

· CEC 1241 – Like present sense impression requires that the statement be offered to explain, qualify, or make understandable conduct and was made while the declarant was engaged in such conduct. 

 


 

· CEC 1370 - Like present sense impression but can go much longer (5 years) if the statement is about a threat or injury, the declarant is unavailable and the statement was made to medical or law enforcement personnel. 

 

[image: image1.png]RULE SUBJECT RESTRICTIONS
NoFRE
provision
CECS§I370 | Statements namating, describing, or | Not admissible if statement
(“Threat of explaining the infliction or threats of | was made more than 5
infliction of | physical injury upon the declarant if (1) | years before the filing of
injury”) declarant is unavailable; (2) statement | the action

was made at or near the time of the
infliction o threat; (3) statement was
made under ciroumstances indicating
trustworthiness; and (4) statement was
in writing, electronically recorded, or
made to a physician, nurse, paramedic,
orlaw enforcement official





 

 

 

Excited Utterances – 803(2)
· Definition: A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.

· ELEMENTS (preliminary facts): 
(1)    There must be a startling event or condition;

(2)    The statement relates to that event or condition; and
(3)    The declarant was under the stress of excitement caused by the event or condition when she made the statement.

· There is no precise amount of time that may pass before a statement will no longer be considered to have been made under the stress of excitement caused by the event. It could be a few seconds or last for minutes or perhaps hours, even days as when a victim shouts out the name of his attacker when coming out of a coma. 

· If sufficient time has passed to give a person time to reflect on the event, the statement will not qualify as an excited utterance. 

· A person’s sense of excitement can re-emerge or be re-ignited.

· The existence or nonexistence of each of these preliminary facts must be determined by the court pursuant to 104(a) b/c the statement will be relevant even if one or more of the preliminary facts are not true. 

· Rationale: Reliability
· Perception: Persons who witness or experience a startling event have raised awareness—their senses are more acute during their observation of a startling event.

· Sincerity: A person who is still under the stress of the event is less likely to lie.

· Likely a false assumption, however, because people can lie very quickly.

· Overlap: Some overlap with present sense impressions, but narrower because it applies only to startling events or conditions, and also broader because not restricted to statements “describing or explaining” the event or condition.

· CEC 1240 – More or less the same. 

 

EXAM TIP: The statement alone may be sufficient to establish the preliminary facts necessary to satisfy 803(1) or (2) (unlike exemptions under 801)
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Statements of Declarant’s Then-Existing State of Mind or Physical Condition – 803(3)
· ELEMENTS: 
(1)    Statement of declarant’s then existing state of mind, emotion, sensation, or physical condition; but
(2)    Not a statement of memory or belief offered to prove a fact remembered or believed, unless 

· This is an express codification of Shepard.

(3)    It relates to the execution, revocation, identification, or terms of the declarant’s will.

· “Then existing” = backward looking events are outside the scope of the rule, but one’s present state of mind about the future (forward-looking events) qualifies (Hillmon).

· Example: “I was pretty depressed yesterday” is not a then-existing state of mind and does not fit within the rule.

· Example: “I plan on leaving Wichita on March 6” falls within the rule.

· 104(a) determination of preliminary facts

· Application: Statements of

· Emotion (mental feeling)

· Physical sensations (e.g., hunger, thirst, pain, bodily health)

· Intention (e.g., plans, design, motive, desires, needs)

· Example: D charged with assaulting V. D claims he is innocent. To prove D assaulted V, prosecution calls Officer, who testifies that the day after the crime, he interviewed V while V was recovering in the hospital, and that V told him, “I distinctly remember that the guy had long, straight hair and was well over six feet tall.”

· Inadmissible under 803(3) because this is a statement of memory offered to prove the fact remembered and believed, and does not involve a will.

· Example: 

· “I went to the movies yesterday” = hearsay.

· “I plan on going to the movies tomorrow” = non-hearsay. 

· 803(3) vs. Circumstantial Evidence of State of Mind: 
· Both reach the same ultimate conclusion (admissibility), but circumstantial evidence is triggered where the declarant asserts her state of mind indirectly, while 803(3) is triggered where declarant does so directly.

· Circumstantial evidence of state of declarant's state of mind is not hearsay, but the statement is not offered to prove the truth of the matter asserted

· But statements that directly assert the declarant's state of mind are hearsay, but may be admissible under this exception 

· Example: Conversion action by P against D. D admits possessing the ring, but claims that P gave it to him as a gift. To prove that P did not voluntarily transfer the ring to D, P calls W to testify that a few days before the transfer, P said:

· “Defendant is the kind of person who would steal milk from a starving baby.”

· This is circumstantial evidence of state of mind. It is relevant to the notion P does not like D and would thus not give him a gift. But it is not being offered to prove the truth of the matter asserted (i.e., that D would steal milk from a starving baby). Therefore, it is not hearsay and not inadmissible under the hearsay rule.

· “I don’t like Defendant.”

· Now, this is direct evidence of declarant’s then-existing state of mind. It is hearsay, because in order for it to be relevant to proving that P did not voluntarily transfer the ring, it must be true. However, it is an exception that gets in under 803(3).

· Hillmon Doctrine: (life insurance policies; “except to leave Wichita on March 5 with a certain Mr. Hillmon”).

· A statement of a person’s then-existing intention to do something in the future falls within the concept of the state of mind exception.

· Rationale: Necessity; reliability.

· How far does this rationale go? When may evidence of the state of mind of one defendant be used in inferring the state of mind or conduct of another defendant. Victim of murder says, "I'm going to the movies with Frank." 

· The statement asserts victim's intention, but also shows D's intention to go out with her. 

JDX Split:

· Some courts allow statement about a Frank to come in.

· Example: V’s statement held to be admissible to prove that Frank was the killer (i.e., Frank’s then-existing state of mind).

· Problem: This is obviously problematic, because the declarant does not know what the third person is actually thinking.

· CA would allow the statement to come in against Frank. 

· Some courts say you need corroborating evidence of the involvement of the person to whom the statement referred. 

· Some hold that statements of an intention to do something in the future involving a third person should not be admitted to show the third party's conduct. 

· Leonard thinks this is the best position 

· But a direct statement of someone else’s intention will likely be excluded in all jdxs.

· Example: “Frank is planning on coming over for dinner tonight.”

· CEC
· 1250: Same basic rule.

· 1251: If the declarant’s past state of mind is an issue in the action, the evidence is offered to prove the prior state of mind, and the declarant is unavailable as a witness, evidence of the prior state of mind is not inadmissible under the hearsay rule.

· As a result, CEC is slightly broader than the FRE.

· 1252: No state of mind exception where statement was made under circumstances that indicate a lack of trustworthiness.
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Statements for Purposes of Medical Diagnosis or Treatment – 803(4)
· ELEMENTS: Statement made for purposes of 

(1)    Obtaining medical diagnosis/treatment;

(2)    Describing medical history/past or present symptoms/pain/sensations; or
(3)    Inception or general character of the cause or source thereof, insofar as reasonably pertinent to diagnosis or treatment.

· Need not be declarant’s own medical condition at issue (e.g., mother takes child to doctor).

· Statements need not be made to a medical professional (e.g., skateboarder falls on street and tells passerby he can’t feel his legs).

· It does make it less likely that the statement was made for the purposes of medical help if the statement was to a non-medical professional. 

 

EXAM TIP: Anything reasonably pertinent to diagnosis or treatment is within 803(4)’s reach, including descriptions of events.

· Example: Injured person telling ER physician, “I was riding my bike when a car hit me” is covered under the rule, because it is pertinent to diagnosis and treatment.

· If diagnosing or treating physician would consider it significant, the exception would cover the statement.

· Car color and license plate number would not fin in the exception. 

 

· Rationale: One who goes to the doctor is likely to tell the truth in order to receive effective treatment.

· Application:
· Most courts do not apply this exception to statements giving medical diagnosis or treatment. 

· Does not apply in reverse—a statement of diagnosis or treatment (e.g., by a doctor) is not admissible under this rule.

· Applies to situations where lawyer tells the declarant to receive medical treatment for litigation purposes.

· Applies to past sensations.

· CEC 1253: Far narrower than FRE 803(4), because applies only to minors (under 12) for incidents involving child abuse.

· Practical Effect: All other statements made for purposes of medical diagnosis or treatment in California must get in under the general state-of-mind exception.
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Recorded Recollection – 803(5)
· ELEMENTS: 
(1)    It must be a memorandum or record;

(2)    Concerning a matter about which the witness once had knowledge;

· Witness must testify that she once had knowledge

(3)    The witness must now have insufficient recollection to enable her to testify fully and accurately;

· The prior knowledge must have been better than the witness's current knowledge

(4)    The memorandum or record of the witness's knowledge must have been made or adopted by the witness when the matter was fresh in her memory; and
· The witness must testify that when she made or adopted the memorandum or record, the matter was fresh in her mind. 

· To have "adopted" the memorandum or record simply means that if the witness did not actually make it, she read it when the matter was fresh in her mind and concluded it was correct. 

(5)    The memorandum or record accurately reflects witness’ knowledge accurately.

· 104(a) determination by the court of the preliminary facts. 

· The person whose prior knowledge is preserved in the memorandum or record must testify in order for the exception to apply.

· This is a rare type of 803 exception because it requires the declarant to testify and thus be available

· The rule allows the memo or record to be read into the record but states that it may not be offered as an exhibit except by the adverse party. 

· It serves merely as a substitute for oral testimony. 

· Declarant doesn't have to be the one who reads it, but has to testify about the preliminary facts in order to have someone else read it. 

· Jury can't take to jury room. 

 

· RULE 612: The writing produced at the hearing must be provided to the opponent at the hearing either while testifying or, according to the court’s discretion, before testifying if in the interests of justice.

· Rationale: Assist the opponent in determining whether the witness’ memory has actually been refreshed, or if she is simply repeating what the writing says.

 

· Refreshing a witness's Recollection:
· Do not confuse with recorded recollection exception. Lawyer should try to refresh memory first pursuant to 612. Only if the witness can't remember the forgotten fact, will the lawyer need 803(5) to establish admissible evidence of the forgotten fact by laying the foundation for the recorded recollection exception to hearsay, which would allow the memo or record to be read into evidence. 

· Not governed by any FRE—a lawyer refreshing a witness’ memory is not bound by the FRE other than 612.  

· No inherent limits on how a witness’ memory can be refreshed. But if use writing, opponent gets to see it. 

· Must establish that when the witness testifies, she is actually remembering and not merely repeating what the attorney told her.

· The rule gives the adverse party an opportunity to show that it is the writing and not the witness's memory that is the true source of the testimony. 

· If multiple attempts to refresh are unsuccessful, witness will be deemed to lack personal knowledge.

 

Business Records – 803(6)
· ELEMENTS:
(1)    A memorandum (very broadly defined); 

· Can be a report, record, all modern forms of data collection, etc. 

(2)    Of acts, events, conditions, opinions, or diagnoses;

· Not limited to records of a clerical nature. Opinions and diagnosis fit w/in the exception but opinions must meet the requirements opinion testimony. 

(3)    Made at or near the time;

· How much is debatable, but mundane and complex details should be recorded quickly b/c it is likely that recollections concerning such matters will soon deteriorate. 

(4)    By, or from information transmitted by, a person with knowledge;

· Neither the witness nor the person who made the writing need have personal knowledge of the facts so long as the facts were provided by someone who did have personal knowledge (usually someone in the business).

· This can cover multiple layers of hearsay (field employee-->regional sales manager-->vice-president), so long as each person contributing a layer of hearsay was acting in the course of business and her statements otherwise conformed to the requirements of rule 803(6).

· But when a declarant is not acting under a business duty, Rule 803(6) will not apply to her statements (although they might be admissible under another exception)

· No reason for the declarant to be accurate w/the information if not conducted under a business duty

(5)    If kept in the course of a regularly conducted business activity (i.e., routine business matters); and
· Reliability concern

(6)    Regular practice of the business to make such records;

· Even if the record is kept in the course of a regularly conducted business activity, Rule 803(6) also requires that is it the regular practice of the business to make the type of report in question. 

· This ensure there is an ability to be accurate b/c the business has had the opportunity to develop procedures to reliably compile records of the type in question

· Business has to have a purpose to make the memorandum. Ad hoc writings will not count. 

(7)    All as shown by

(a)    the testimony of the custodian of records or a qualified witness, 

(b)    a self-authenticating declaration made by a qualified person containing certifying that the record, or
1. Was made at or near the time of the occurrence of the matters set forth by, or from information transmitted by, a person with knowledge of those matters; 

2. Was kept in the course of the regularly conducted activity; and 

3. Was made by the regularly conducted activity as a regular practice

(c)    a statute permitting certification, unless
· The rule does not demand that the author of the record or the person with knowledge of the matters described in the record testify to the requisite foundational facts. Instead, the provision permits anyone to give testimony as long as that person is familiar with the business, its mode of operation, and its record keeping practices and the person who collected it had personal knowledge.

(8)    The source of information or the method or circumstances of preparation indicate lack of trustworthiness.

· Even if all the other requirements are met, the court still may refuse to admit the business record if it appears untrustworthy. 

· Burden is on opponent to show the untrustworthiness of the record. 

· Johnson v. Lutz: If the supplier of the information is not acting in the regular course of the business, the assurance of accuracy does not attach to that information.

· Example – A police officer compiles a report based on information obtained by eyewitnesses to an accident. The plaintiff wishes to offer that evidence under the business records exception. 

· Result: Most likely, this will not get in under 803(6), because while the officer has a business duty to record the statements accurately, the eyewitnesses have no similar duty to be accurate. But the record will get in if another hearsay exception applies to the statements of the eyewitnesses (e.g., excited utterance).

· Note: If only part of the report contains information derived from witnesses lacking a duty of accuracy, the remaining parts may still qualify under 803(6). 

· “Business” = Any activity, whether or not conducted for profit.

· Public agencies are debatable. Some say OK, others say have to fit w/in 803(8). 

· Example: If a company does not ordinarily make records of customer complaints, then a record of a particular complaint would not satisfy this exception.

· RULE 803(7): A business record may be admissible to show that a matter is not contained within that record.

· CEC 1271:
· Need not be the regular practice of the business to make the record.

· Does not cover opinions.

· Proponent carries the burden of proving the trustworthiness of the evidence adduced to satisfy the other elements of the exception.
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Public Records and Reports – 803(8)
· ELEMENTS:
(1)    Writings (broad), in any form;

(2)    Of public offices or agencies;

(3)    Setting forth (there are different standards for the admission of each type):

(A)    Activities of the office or agency,

· E.g., payroll records, personnel files, purchase receipts.

· There is no limitation on admission for these records. 

(B)    Matters observed by public officials pursuant to a duty to make the observation and report on the matters observed, or
· Matters observed: something that a public employee observes and has a duty to report it. 

· E.g., weather records, maps, court reporter's transcript--observed data 

· In a criminal case, this provision excludes matters observed by law enforcement personnel

· Law enforcement means more than just police officers: can be chemist that works in the lab./

· Courts interpret this to mean that only Pros. cannot offer this type of evidence.

· Prevent trial by affidavit, which is a violation of a D's confrontation right. 

· Observations/findings of police officers may be unreliable due to the adversarial nature b/w police and D.

(C)    Factual findings (or opinions) resulting from an investigation made pursuant to legal authority, in civil actions and against the government in criminal cases only, 

· E.g., reports containing opinions

· Factual findings need not be based on statements from persons who are public officials

· Eyewitnesses to plane crash may be hearsay, but the report concerning the cause would be permitted even though the report was based on interviews w/the same eyewitnesses

· Ex: when a law tech does a chemical analysis of the powder found at the crime scene and makes a report, it should fit w/in C but it is not admissible in a criminal case against a D. D can use it and either party can use it in the civil context. 

(4)    unless the sources of information or other circumstances indicate lack of trustworthiness.

· Trustworthiness Factors: 
(i)    Timeliness of the investigation

(ii)    Extent of the investigation

(iii)    Skill or experience of the investigator

(iv)    Bias or prejudice of the investigator

· If you can meet the exception, the burden is on the opponent to show untrustworthiness. 

· 803(6) vs. 803(8): 
· 803(8) does not demand regularity of activity or record making. 

· Most courts do not allow records that are inadmissible under 803(8)(B) to get in under 803(6), on the ground that doing so would circumvent the drafters’ intent to prevent trial by affidavit.

· MAJORITY: If a record is inadmissible under 803(8), it is also inadmissible under 803(6).

· MINORITY: If a record is inadmissible under 803(8), it is inadmissible under all hearsay exceptions.

· Some may not allow you to turn to 803(6), but can turn to other exceptions, the most obvious being the recorded recollection exception. 

· Also, no duty to accuracy under 803(8) such as that which appears under 803(6). 
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Absence of Entry in Business or Public Record

RULE 803(7): makes admissible evidence that a matter is not included in a business record for the purpose of showing the nonoccurrence or nonexistence of that matter

RULE 803(10): 

· A public record may be admissible to show that a matter is not contained within that record.

· One may testify to the absence of a public record after a diligent search fails to disclose that record.

· Used in cases in which the absence of a public record or an entry in such a record shows that a required public filing did not take place, as in a prosecution for possession of an unregistered firearm

 

 

 

 

SUBTOPIC: Hearsay Exceptions Requiring Declarant’s Unavailability
 

Definition of “Unavailability” – 804(a)
· Unavailability is a preliminary fact that must be determined by the court pursuant to 104(a). 

· A declarant is unavailable in five situations:

(1)    Is exempted, by the court, on the ground of privilege from testifying concerning the subject matter of her statement;

· Self-incrimination, spousal, attorney-client

(2)    Refusal to testify concerning the subject matter of the statement despite a court order to do so;

(3)    Testifies to a lack of memory of the subject matter of her statement;

· May include situations where declarant cannot remember sufficient detail to make her testimony useful.

· A witness who does not remember the subject matter of her prior statement is "unavailable as a witness" for purposes of the exceptions in Rule 804 even though she is considered "subject to cross-examination" for purposes of prior statements offered pursuant to 801(d)(1). 

· This ground for unavailability will not apply unless the declarant testifies to lack of memory. 

(4)    Is unable to attend or testify because of death or then-existing physical or mental illness/infirmity; or
(5)    Is absent from the hearing and the proponent has not been able to procure her attendance or testimony by process or other reasonable means.

· Proponent must prove that reasonable means were used to locate the declarant.

· Reasonableness varies but perfunctory measures such as a letter or a telephone call will usually not suffice

· A declarant is not unavailable where the unavailability was procured or compelled by the proponent (bad faith unavailability).

· CEC 240: 
· Does not recognize unavailability where the declarant simply cannot remember the subject matter of her statement, nor refuses to testify.

· Recognizes unavailability where the declarant is disqualified from testifying in the matter. 

· Witness refuses to take oath, disqualified from testifying so witness is unavailable in CA

· Not unavailable in Fed. 

· Also recognizes unavailability when an expert testifies that the physical and mental trauma resulting from an alleged crime is so severe that the witness is unable or will suffer substantial trauma from testifying

 

EXAM TIP: A party may be “unavailable” for purposes of FRE 804 (e.g., where a criminal D asserts his privilege not to be called as a witness by the prosecution). But a party’s opponent would never have to resort to FRE 804 to present evidence of a party’s out-of-court statement, because such statements will always qualify as party admissions under 801(d).

 

Former Testimony – 804(b)(1)
· ELEMENTS:
(1)    Unavailability of declarant;

(2)    Testimony given as a witness at another hearing or deposition; and
· Requires an oath or affirmation

· A preliminary hearing in a criminal case may qualify, but the D might be able to argue that there is little motive to cross P's witnesses in that forum. 

(3)    In a criminal case, the party against whom the evidence is now offered must has had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination; or
(4)    In a civil action, the party against whom the evidence is now offered, or a predecessor in interest of that party, has had an opportunity and similar motive to develop the witness’ testimony. 

· “Opportunity” does not mean that the party actually cross-examined the witness in the prior testimony, just that it had an opportunity to do so.

· This holds true even if another lawyer in the prior case made a strategic decision not to examine the declarant—a change in tactics does not affect application of the former testimony exception.

· If the party against whom the evidence is now offered was the one who initially called the witness, and the witness provided evidence on cross-examination that was detrimental to the interests of the party who called the witness, an opportunity to conduct redirect examination would suffice to meet the opportunity requirement. 

· “Similar motive” = The party’s purpose in developing the witness’ testimony is similar to that party’s purpose in the prior proceeding, i.e., the testimony pertains to the same factual issue.
· This is the key requirement in the former testimony exception.

· Does not mean that the stakes/ultimate goal in the two cases must be the same.

· However, if the P presented several eyewitnesses testifying to the same thing and the D didn't have a strong motive to cross the eight one b/c he didn't want to bore the jury and lengthen the trial, then the at retrial P calls only one or two eyewitnesses and then offers the testimony of the unavailable witness through the former testimony exception, the court might find that D's motive was not sufficiently similar in the two trials to permit P to use the former testimony of the unavailable witness. 

· Changing lawyers: normally motive will be similar. As long as D's purpose in conducting the witness's cross-examination is sufficiently similar to the former lawyer's purpose, the exception will apply. The rule requires only that the factual issues raised by the witness's testimony be similar. A change in tactics would not affect the application of the former testimony exception. 

· But if purpose changes: first trial against driver for negligence, second trial against driver and owner of truck using respondeat superior theory. If the lawyers try to argue that driver wasn't negligent, the driver's cross of the witness at the first trial would suffice and the evidence would be admissible pursuant to the former testimony exception. 

· But if the owner argues that he isn't liable b/c the driver was not w/in the scope of employment, the former testimony exception may not be appropriate. If the witness were available to testify at the current trial, the owner's motive might be to support, rather than impeach, the witness's testimony that the driver ran the stop sign (maybe he's trying to argue intentional tort by driver for which he wouldn't be liable). If this is true, the court should hold that the witness's former testimony should be admissible only against the driver, and not the owner. If the danger that the jury will not abide by a limiting instruction to this effect is too great, the court might find it necessary to hold two separate trials, one for each defendant. If that is done, the jury in the employer's trial would not be exposed to the former testimony. 

· “Predecessor in interest” = A party in the prior case whose interests and motivations track those of the party against whom the evidence is now offered.

· Civil cases only (and regardless of whether the prior case was a criminal or civil case).

· Most courts have read this requirement as surplusage, finding that the requirement is met if anyone in the prior case had an opportunity to examine and sufficiently similar motives for doing so.

· Use of a transcript to offer evidence of former testimony would add another layer of hearsay, but would not pose a problem because a court transcript can get in easily as a business record (803(6)), probably as a public record (803(5)), or maybe as the court reporter’s recorded recollection (803(5)).

· Nothing in the former testimony exception requires that the former testimony be proved in any particular manner. Most accurate is the court reporter's transcript. But a witness could testify to what the former witness said; she need not have personal knowledge about the truth of the testimony, but only personal knowledge of the testimony itself. 

· Grand jury: can't use against D b/c he is not a party, no opp to cross. But a D may be able to use favorable testimony as a defense against the prosecution. But P will argue that they were not developing the testimony sufficiently, they were just trying to get an indictment. This argument will normally work. But if there is only one witness, P has a strong motive to develop the testimony. 

· CEC 1291 & 1292:
· No similar motive requirement—evidence of former testimony is admissible if offered against the party who offered the testimony on the former occasion, or against the party’s successor in interest.

· Broader than FRE.

· Deposition testimony is admissible only if it was taken in another case. The former testimony exception does not apply to deposition testimony taken in the same case. 

· Narrower than FRE.

 

Dying Declarations – 804(b)(2)
· ELEMENTS: 
(1)    Unavailability of declarant (need not be dead);

(2)    Civil action or homicide prosecution;

· Not attempted murder or assault or battery

(3)    Declarant must make the statement while believing that her death is imminent; and
· Determined on a CBC basis, looking at the circumstances surrounding the statement.

· E.g., an expression of hope for recovery made around the same time as the purported dying declaration would undermine the declarant’s belief that death was imminent.

· E.g., statements suggesting that the declarant plans to take action in the future (such as exacting revenge on another person) provide evidence that the declarant did not believe the death was imminent

(4)    The statement must concern the cause or circumstances of what the declarant believed to be impending death.

· This is a preliminary fact to be determined by court pursuant to 104(a): the court should use the statement itself and there is nothing in the rule that says the statement is insufficient to establish that the declarant believed the death was imminent. 

· CEC 1242: 
· Does not require unavailability of the declarant but statement has to be made by a dying person (not clear whether this means actually dying or thought she was dying)

· Applies to any criminal case (not just homicide prosecutions), as well as any civil case.

 

Declaration Against Interest – 804(b)(3)
· ELEMENTS: 
(1)    Unavailability of declarant;

(2)    A statement so far contrary to the declarant’s interests (pecuniary, proprietary, criminal liability, civil liability, or to render invalid a claim by the declarant against another) at the time the statement was made;

(3)    That a reasonable person in declarant’s position would not have made the statement unless believing it to be true, except     

· Context is important

(4)    A statement tending to expose declarant to criminal liability and offered to exculpate the defendant is inadmissible unless
(5)    Corroborating circumstances clearly indicate trustworthiness of the statement.

· Proponent carries the burden of offering evidence of corroborating circumstances.

· Court must decide existence of preliminary facts pursuant to 104(a). Proponent carries the burden to establish the foundational facts. 

· The declaration against interest exception will almost never apply to a party b/c they are almost never unavailable. Would just say it is a party admission and not hearsay. 

· Williamson v. United States: Neutral or self-serving/self-exculpatory statements made during the course of an otherwise self-incriminating statement are not within the scope of 804(b)(3).

· Rationale: Neutral or self-serving/self-exculpatory statements are far less reliable than self-inculpatory statements.

· Only the inculpatory statements would fit into the declaration against interest exception

· The circumstances under which the statement was made will determine whether the statement goes against declarant’s interests.

· Same standard as that used for adoptive admissions.

· Example – “I owe Joe $500” may be against the declarant’s interests in some situations, but not if declarant actually owes Joe $5000.

· Example - Confession to police for murder is different than bragging to fellow gang members

· CEC 1230: 
· The exception covers statements against ones own social or reputation interests, i.e., that create a risk of making declarant an object of hatred, ridicule, or social disgrace in the community. 

· Doesn't require independent corroborating evidence

 

Forfeiture by Wrongdoing Exception – 804(b)(6)

· ELEMENTS:
(1)    A statement offered against a party

(2)    That has engaged or acquiesced in wrongdoing

· Acquiescence is the difficult one: context matters.

· D tries to change the mind of accomplice of murdering witness. He fails and says, "Do what you want. I can't stop you." Don't want to read the rule too broadly: D didn't acquiesce. 

(3)    That was intended to and did

(4)    Procure the unavailability of the declarant as a witness.

· Preliminary facts are to be decided by the judge pursuant to 104(a). 

· Rationale: The declarant loses the protections of the hearsay rule.

· Has nothing to do with the content of the statement itself (unlike most other hearsay exceptions).

· Not a waiver of legal rights, but a forfeiture—the rule withdraws the right because of the party’s conduct.

· United States v. Cherry: Co-conspirator acquiescence in the wrongdoing will be found where

· (1)    The party participated directly in planning or procuring the declarant’s unavailability through wrongdoing; or
· (2)    The wrongful procurement was in furtherance, within the scope, and a reasonably foreseeable consequence of an ongoing conspiracy.

· CEC 1350: (much narrower than FRE)

· Applies only in felony criminal actions.

· Declarant’s unavailability must be the result of death or kidnapping.

· Declarant’s statement must be recorded in a sound recording or written, notarized, and signed.

· The substance of the statement must be corroborated.

· Clear and convincing standard of proof.

 

 

SUBTOPIC: Residual Exception
 

RULE 807
· ELEMENTS: 

(1)    Reliability: The statement is not specifically covered by a specific hearsay exemption/exception but has equivalent circumstantial guarantees of trustworthiness; 

(2)    Materiality: The statement is offered as evidence of a material fact; 

(3)    Probative value: The statement is more probative on the point for which it is being offered than any other evidence reasonably available;

· This requirement imposes on the proponent the obligation to use reasonable efforts to find other admissible evidence to prove the fact and then to demonstrate why the hearsay in question is more probative than other evidence

(4)    Interests of justice: Admitting the rule would further the interests of justice and the general purposes of the FRE; and
(5)    Pre-trial notice 

· Note: some courts allow mid-trial notice, which is clearly against the plain language of the rule

· The residual exception should rarely be used

· JDX Variation: Near-misses
· Some courts apply Rule 807 only where the statement at issue is not of a type that is covered by the specific hearsay exceptions.

· A categorical approach—a “near miss” is a miss. If it can’t get in under the specific hearsay exception that covers the statement, it won’t get in under the residual exception either.

· Other courts also apply Rule 807 where there is a “near-miss,” i.e., where a statement narrowly misses fitting under a specific hearsay exception.

· CEC – No residual exception—hearsay that doesn’t get in under a specific exception is inadmissible.

 

 

SUBTOPIC: Miscellaneous Exceptions
 

Ancient Document – 803(16)
· ELEMENTS:
(1)    A statement appearing in a document

(2)    In existence for 20 years or more

(3)    The authenticity of which has been established

(a)    the document is in such condition as to create no suspicion concerning its authenticity

(b)    was in a place where it, if authentic, would likely be. 

 

Learned Treatises – 803(18)
· ELEMENTS:
(1)    A statement appearing in a treatise 

(2)    that covers the subject of an expert witness’ testimony 

(3)    or relied upon by the expert witness.

· If admitted, the statement may be read into evidence but may not be received as an exhibit.

 

Reputation as to Character – 803(21)
· Reputation of a person’s character among associates or in the community.

· Rationale: Reputation is hearsay because it is what a group of people are saying about someone else.

· So it is an out-of-court statement by a group of people.

· A sort of “mass hearsay.”

 

Judgment of Previous Conviction – 803(22)
· A court’s judgment of a felony conviction is admissible to prove any fact essential to sustain the judgment.

· Rationale: Reliable, because either the person plead guilty, or a fact-finder found that the person was guilty beyond a reasonable doubt.

 

 

TOPIC: Hearsay and the Confrontation Clause of the 6th Amendment
 

Confrontation Clause: 

· Don't get to the Confrontation Clause issue if the statement is inadmissible anyway. 

· “In all criminal prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses against him.”

· includes the right to cross-examination.

· applies to more than just those witnesses who testify against D in court—also extends to those witnesses who make out-of-court statements.
· If hearsay is offered against a criminal D, then the declarant is, in a sense, a witness against the declarant. Thus, at least some admitted hearsay implicates the Confrontation Clause.

· GENERAL RULES:
· Crawford v. Washington (2004): A statement that is testimonial in nature is inadmissible under the Confrontation Clause unless

(1)     The declarant testifies at trial; or
(2a) The declarant is unavailable and
(2b) The D had a prior opportunity to cross-examine the declarant.

· Practical Effect: 
· Testimonial hearsay will almost never be admissible where the declarant does not testify at trial.

· Statements of individuals other than the criminal defendant, made during police interrogation, will not be admissible against the defendant.

· Govt. cannot use grand jury testimony against a D unless it produces the declarant, since D is not present during grand jury testimony and does not have the opportunity to cross-examine the declarant.

· Davis v. Washington (2006): The Confrontation Clause is implicated only where:

(1) there is no objective indication of an ongoing emergency; and 

(2) the statement is backward looking.

· If a hearsay statement is not testimonial in nature, the Confrontation Clause does not apply. Thus, if the statement comes within an exception under the FRE, it is admissible.

· Rationale – Fairness and justice: People should not be convicted and deprived of their liberty without having the opportunity to confront those who have testified (not necessarily in court) against them.

· “Testimonial” = Solemn declaration or affirmation made for purpose of proving or establishing some fact. 

· Includes, at a minimum:

· Preliminary hearing testimony

· Grand jury testimony

· Former police interrogations

· Does not apply to non-testimonial hearsay such as excited utterances, present sense impressions, etc.

· OLD RULE: Roberts v. Ohio (overruled by Crawford and Davis)

· Hearsay that is admissible under the FRE does not violate the Confrontation Clause if 

(1)    Declarant is unavailable; and
(2)    The statement is reliable, either because

(a)    The statement was admitted under a firmly rooted hearsay exception, or
(b)    Particularized guarantees of trustworthiness exist.

· Based on the Court’s old paradigm that the purpose of the Confrontation Clause is to ensure accuracy (which is outmoded now because accuracy is precisely what the FRE serve).

· The opposite problem: when should D be allowed to admit inadmissible hearsay in his defense? When do we violate the hearsay rules to satisfy constitutional issues?

· Chambers v. Mississippi: bar fight, police man was killed, while he was dying, he fired in a certain direction, Chambers was in that direction. Another guy admitted/bragged that he killed the cop. Chambers wanted to get into evidence the statement against interest. The MI code did not allow statements of a criminal nature into evidence. Plus, MI had voucher rule--can't turn on your own witness unless they turn hostile. But MI court said that he wasn't hostile against you: he just said that the Reverend said he could share in the police settlement if he admitted. t

· The Court said that for consideration of DP and compulsory process means hearsay rule must give way here. 

· Run of the mill cases--Chambers not useful. 

· While it is an argument for criminal Ds, it is not going to be very useful. 

 

 

 

 

_____________________________________________

CHARACTER EVIDENCE

 

SUBTOPIC: General Rules
 

FLOWCHART

(1)    What is the evidence?

(2)    What is it offered to prove?

(3)    Is it relevant when offered for that purpose?

· If not, analysis is over and evidence is inadmissible.

(4)    If it is relevant, is it character evidence?

· Does it ask you to make a moral judgment?

(5)    If the evidence is character evidence:

(a)    Do the rules permit the use of character evidence for this purpose in this type of case?

(b)    If so, does the evidence prove character through a proper method?

(c)    Has proponent complied with all procedural rules regarding admission (e.g., timing)?

(6)    If the evidence is not character evidence:

(a)    Is it evidence of other crimes/wrongs/acts offered to prove a fact other than character?

· If so, has proponent complied with all rules/standards governing its use for that purpose?

(b)    Is it evidence of habit?

· If so, has proponent complied with rules/standards governing its use for that purpose?

(c)    Is it evidence of similar events?

· If so, has proponent complied with rules/standards governing its use for that purpose?

 

EXAM TIP: The only way to be sure that you do not have character evidence is to map out the inferences. If anywhere along the chain of inferences, you are REQUIRED to think about the person’s character, then the evidence is not admissible. If you are not required to think about the person’s character, then the evidence may be admissible for some purpose other than to prove action in conformity with character.

· REMEMBER: When evidence is admissible for one purpose but not for another, it is still admissible unless the court excludes it under 403 (rule of limited admissibility).

· If you follow this method carefully, you will get the right answer. Don't allow yourself to get off track: you'll get the wrong answer. Memorize and internalize this method. 

· Be careful: These rules do not deal with using character as an ends to itself. Do not look to this rule when character is being used to prove character, as when it is an element. This is the biggest mistake in this rule! The rule covers situations where character is being used as circumstantial evidence of a person's conduct. 

 

RATIONALES

· Avoid trial by character.

· Character evidence can be fairly persuasive, and can thus cause unfair prejudice.

· Inferential error prejudice
· Jury overvalues evidence (bad b/c character evidence often has low predictive value).

· Nullification prejudice
· Jury may convict b/c it thinks D is a bad person or to get D off the street (irrespective of evidence against D). 

· Jury may acquit D despite evidence of guilt.

 

DEFINITION OF CHARACTER

· Circumstantial evidence concerning the propensity of a person to act in a certain manner that makes a general statement about that person and conveys a moral or ethical judgment.
· General: Applies across many situations

· I.e., not habit

· Internal (to the person): Who the person is.

· Not necessarily a personality trait

· Predictive: A form of propensity evidence.

· Propensity Evidence = Evidence that shows a person’s tendency to act in a certain way.

· All character evidence is propensity evidence, but not true vice versa.

· Other propensity evidence: habits, cancer, bum left arm, etc. 

· The difference b/w character and other types of propensity evidence is that character has a moral or ethical component

· Moral/Ethical Judgment
 

NO CATEGORICAL PROHIBITION ON USE OF CHARACTER EVIDENCE

(1)    Fairness and policy support use of some character evidence by criminal defendants to prove innocence.

(2)    Character is sometimes an element of a substantive cause of action (e.g., negligent entrustment).

(3)    Character evidence may be useful to prove facts other than character.

 

PURPOSES FOR WHICH CHARACTER EVIDENCE MAY BE OFFERED

The key to determining the admissibility of character evidence is ascertaining the purpose for which the evidence is offered. There are three main purposes for which a party may wish to offer evidence of character: 

(1)    To prove character when character itself is an essential element of a charge, claim or defense (when character is "in issue");

· Ex. D is accused of defamation b/c he said P was a mobster. 

· If you are defending the action by claiming truth, then you have made character an essential element of the defense. Here, evidence of P's character is "at issue." 

· If you are defending by saying you had reasonable belief, the actual character of being a mobster is not an issue. Character is not necessarily at issue in every defamation action

· Ex. Child custody case. Whether the father is a fit parent is a question of his character. It would be "at issue"--an essential element. 

· Ex. Negligent entrustment: loaned car to careless driver. P needs to prove that that third party is a careless driver. You can't win a negligent entrustment action unless you can prove that the third person is a negligent or dangerous driver. 

· Otherwise, FRE would preempt substantive law.

· NOTE: A party may not make character an essential part of a claim or defense merely by offering character evidence.

· Go over hypos pg. 321-22. 

(2)    To prove character as circumstantial evidence of how a person behaved other than as a witness while testifying (circumstantial evidence of out-of-court conduct); and 

· Prohibited by Rule 404 (but exceptions)

(3)    To prove character as circumstantial evidence of the truthfulness of a witness (impeachment or rehabilitation).

· Only one trait matters: being truthful or untruthful 

 

 

RULE 404 (When character evidence is admissible)

GENERAL RULE: 404(a) – Evidence of a person’s character is not admissible to prove action in conformity therewith on a particular occasion.

· EXCEPTIONS (criminal cases only):
· 404(a)(1) – 

· A criminal defendant may offer pertinent (i.e., relevant) evidence of her own good character to prove innocence (reputation and opinion only).

· Can be indirect evidence (e.g., calling in a priest leads to inference of D’s character for peacefulness), but must be very strong inference.

· Pros. may rebut by offering evidence of D’s bad character to prove guilt.

· If criminal defendant offers evidence of a trait of V’s character (reputation or opinion) under 404(a)(2), Pros. may rebut by offering evidence of the same trait of defendant’s character (opinion, reputation, or specific instances of conduct).

· “Closed Door”: If D does not offer character evidence to prove innocence, Pros. may not offer any character evidence to prove guilt.

· Otherwise, too much unfair prejudice (inferential error and jury nullification).

· NOTE: Not clear whether D may offer evidence of specific instances of conduct on re-direct examination.

· 404(a)(2) – (criminal case only):
· Criminal defendant may offer pertinent evidence of victim’s character, and Pros. may rebut.

· First Aggressor Exception: In a homicide case Where D claims that V was first aggressor, Pros. may offer evidence of V’s peacefulness without D “opening the door.”

· Only situation where Pros. can proffer character evidence before D, or even if D never does (but D still has to present argument that V was first aggressor).

· Applies if D proffers any type of evidence suggesting V was first aggressor (even eye-witness testimony that V started fight).

· Per 405(a), D can then rebut with evidence of specific instances of V’s conduct.

· If D offers character evidence to prove that victim was first aggressor, Pros. may rebut by offering evidence of victim’s character for peacefulness and of D’s character for violence.

· EXCEPTION: Rape Victims & “Rape-Shield” Statutes

· RULE 412
· GENERAL RULE 412(a) – (1) Evidence to prove that rape victim engaged in other sexual behavior, or (2) evidence to prove rape victim’s sexual predisposition, are inadmissible.

· EXCEPTIONS: 
· 412(b)(1) – Criminal cases

· (A) Specific instances of victim’s sexual behavior to prove someone else was the source of the semen, injury, or other physical evidence. 

· (B) Specific instances of victim’s sexual behavior to prove consent w/r/t D.

· D may offer or Pros.

· (C) Evidence the exclusion of which would violate Const.

· 412(b)(2) – Civil cases

· Evidence of V’s sexual behavior or sexual predisposition admissible if probative value substantially outweighs danger of harm to V and unfair prejudice (reverse 403).

· Evidence of V’s reputation is admissible only if placed in controversy by V.
· 412(c)(A) & (B) – Written notice req’d. 14 days prior to trial describing evidence and purpose.

· Olden v. KY – Violation of D’s 6th Am. right to exclude evidence that alleged rape victim had a motive to lie (in a sexual relationship with someone else).

· Because the evidence was highly probative of consent.

· Specific instances of conduct only (no opinion or rep.)

· 414 has same basic rules for child molestation

· Character evidence is not admissible in civil cases.
· EXCEPTIONS:
· 412(b)(2) (rape-shield)

· Child molestation 

· Sexual assault 

 

TYPES OF CHARACTER EVIDENCE

(1)    Reputation 

· Evidence of what the community says.

· A form of hearsay, but can get in under 803(21).

· Hearsay because W is testifying to what she heard.

· Requirements (to ensure reliability of evidence)

(1)    The party must demonstrate that the witness has sufficient knowledge of the person's community reputation. 

· A reputation in a small circle is not normally sufficient

(2)    The witness has to have gained sufficient exposure to what people in the community think about the person. 

· Cross-Exam: “Have you heard that . . . ?”

(2)    Opinion
· A personal assessment of character by one who has sufficient knowledge of the individual’s character to give an opinion. Lay opinion must be rationally based on perception. 

· Opinion must come from personal knowledge about THAT trait

· Based on personal experience with the subject.

· What kind of relationship and how long will determine what kind of lay opinion is admissible. 

· Witness knows from party from work: can testify about work related character, but normally about peacefulness. 

· The witness may not normally explain the basis for that opinion, referring to specific instances of the person's conduct. 

· Requires compliance with Rules 701 or 702.
· Admissible whenever evidence of reputation is admissible.

· Cross-Exam: “Did you know that . . . ?”

(3)    Specific Instances of Conduct
· Evidence of how the subject has acted in similar situations.

· NOTE: Generally best to match up cross-exam question with original testimony, but no longer required like at common law.

· If original testimony is reputation, ask: “Have you heard that D lied on his tax return ?”

· If original testimony is opinion, ask: “Did you know that D lied on his tax return?”

· But no longer reversible error (like at common law) if question doesn’t correlate to the original testimony.

 

 

WHEN CHARACTER EVIDENCE IS ADMISSIBLE

RULE 405 (Appropriate method of offering character evidence when admissible under 404)

· NOTE: This rule does not tell us when character evidence is admissible, only what type. You never get to 405 if you can't get past 404. 

· GENERAL RULES: 
· 405(a) –
· Opinion and reputation evidence is always admissible whenever character evidence is admissible.

· Requires very little time and generally easy to prove.

· On cross-examination, Pros. may offer evidence of relevant specific instances of conduct as well as opinion and reputation.

· May cross-examine D’s character witnesses or call its own character witnesses.

· If P calls its own witness, they will be limited to reputation and opinion testimony. But then D could cross and ask about specific instances of conduct. 

· The purpose is supposedly to undermine the credibility to the witness. Someone who really knows D's reputation would know about it. 

· NOTE: If D claims that V was first aggressor in a homicide case, Pros. probably cannot ask D’s witness about D’s character. Rather, must call witness on re-direct.

· 405(b) – If character is an element of the charge or claim that must be proved, all three types of character evidence are admissible, including specific instances of conduct. 

· Modern rule: The P may not offer evidence of D's character to prove D acted in conformity with her character, but the D may offer evidence of her character to prove her innocence. Once D has done so, the P may respond by cross-examining D's character witness and by offering its own character witnesses to contradict the testimony D offered. 

 

 

CEC
· GENERAL RULE: 1101(a) – All forms of character evidence are inadmissible to prove a person’s conduct on a given occasion.

· EXCEPTIONS: 

· 1102 – Same as 404(a)(1) EXCEPT Pros. cannot offer evidence of specific instances of conduct to rebut.

· 1103(a) – Criminal defendant may offer evidence of victim’s character to prove victim’s action in conformity therewith, and pros. can rebut (with character evidence of the victim).

· Permits all three forms of character evidence.

· 1103(b) – Pros. may offer evidence of criminal D’s character for violence, but only after D presents evidence of V’s character for violence under (a)(1).

· 1103(c) – Criminal cases

(3)     D may offer evidence of V’s past sexual conduct with Defendant for any purpose, including to prove consent.

(1)     But D may not offer evidence of V’s past sexual conduct with anyone other than defendant to prove consent.

· 1106 – Civil cases

(b)     All character evidence relating to P’s sexual conduct w/r/t D is admissible (unless injury = loss of consortium).

(a)     All character evidence relating to P’s sexual conduct w/ anyone else is inadmissible (unless injury = loss of consortium).

(c)     If P offers evidence relating to P’s sexual conduct, D may offer character evidence specifically to rebut P’s evidence. 

 

 

 

SUBTOPIC: Prior Instances of Sexual Assault or Child Molestation
 

RULE 413 – Evidence of Similar Crimes in Sexual Assault Cases

· GENERAL RULE: Where criminal D is accused of sexual assault, evidence of prior commission of sexual assault is admissible for any purpose to which it is relevant.

· Committed before or after assault giving rise to current charge.

· The rule doesn't say conviction, it only says commission. So the question is how much evidence is needed. 

· Procedural Requirement –
· Govt. must disclose evidence to D at least 15 days before trial (or shorter as court may allow for good cause).

· NOTE: Likely could offer evidence of (adult) sexual assault under 413 for a child molestation case as well, but not vice-versa (no evidence of child molestation in sexual assault case). 

 

RULE 414 – Evidence of Similar Crimes in Child Molestation Cases

· Identical to 413.

 

NOTE: Rules 413 and 414 preempt Rule 404 for cases involving sexual assault or child molestation.

 

RULE 415 – Evidence of Similar Crimes in Sexual Assault and Child Molestation Civil Cases

· GENERAL RULE: In a civil claim for damages arising from alleged sexual assault or child molestation, evidence of D’s past commission of these acts is admissible for any purpose.

· Can only use specific instances, not reputation and opinion

· Procedural Requirement –
· Govt. must disclose evidence to D at least 15 days before trial (or shorter as court may allow for good cause).

 

CEC 1108

· GENERAL RULE: In a criminal action where D is accused of a sexual offense, D’s commission of another sexual offense is not inadmissible.

· Rough equivalent to FRE 413/414.

· Court has discretion to exclude under CEC 352 (same as FRE 403).

· Can only use specific instances, not reputation and opinion

· CA has no equivalent rule for civil actions (no analog to FRE 415).

 

CEC 1109
· GENERAL RULE: In a criminal action where D is accused of any form of domestic violence not covered by 1108, evidence of other acts of domestic violence is not inadmissible.

· Court has discretion to exclude under CEC 352.

· No analog in FRE.
 

 

SUBTOPIC: Other Crimes, Wrongs, or Acts: "uncharged misconduct evidence"
 

REMEMBER: When evidence is admissible for one purpose but not for another, it is still admissible unless the court excludes it under 403.

· If it comes in, court will issue a limiting instruction under Rule 105 to make sure jury does not use the evidence for an improper purpose.

 

RULE 404(b)
· Basic Principle: If evidence that is inadmissible to prove action in conformity with character is relevant for some other purpose, it may be admissible.

· If the evidence does not require an inference of character, it may be admissible.

· Other propensity evidence such as habit, are not inadmissible

· FLOWCHART (General Test for Admissibility):
(1)    Evidence of crime, wrong, or (bad) act.

(2)    Offered for a proper purpose (i.e., not to prove action in conformity with character).

· The party seeking admission bears the burden to establish the precise proper purpose. 

(3)    Relevant to that purpose.

· Must be able to draw chain of inferences that logically takes you to some purpose for which it is offered and ultimate fact.

(4)    Rule 403.

(5)    Rule 105 limiting instruction (mandatory upon request; discretionary sua sponte).

· Therefore, the proponent must specify not only the general theory, but the ultimate purpose for which the evidence is offered.

· Purposes for Which Evidence of Other Crimes, Wrongs, or Acts May Be Offered:
· My Only Interest Is Pussy Parties Killing And Anal 

· These are examples. 

· Ultimate Facts (goes to the end of the chain of reasoning)

· Knowledge
· Absence of mistake or accident
· Identity
· Modus operandi
· Must be a very distinctive way of committing the act/crime.

· Very high probative value, so likely to withstand 403.

· Long time between crimes may affect probative value.

· Intent
· Intermediate Facts (goes to a part of the chain that leads you to the end)

· Motive
· (Arguably) not character-based because all humans have a natural tendency to act on motives they possess.

· Opportunity
· Preparation
· Plan or common scheme 
· Linked Plan – A continuous plan created at the beginning and carried out over time.

· All events linked together in a clear way. 

· Involves the same victim.

· All courts admit this type of evidence.

· Unlinked Plan – 

· All events not linked together.

· The only real similarity between the uncharged and charged acts that makes it look like a plan is that it is the same kind of crime.

· Some courts accept this theory, but risky.
· Gives rise to the “usual suspects” scenario, and jury may draw improper inference.

· Jury may think that D committed similar crimes that he had nothing to do with – the only connection is the similarity of the crime itself.

 

EXAM TIP: Plan theory is strongest when the charged and uncharged events have a high degree of similarity. The connection should be something more than merely the same type of crime or conduct.

 

· Crimes, Wrongs, or Acts:
· A neutral act does not trigger 404(b) because there are not going to be prejudicial.

· Neutral acts are always admissible so long as they meet the other FRE.

· Jury can’t misuse evidence of neutral acts.

· The act must constitute some form of (uncharged) misconduct – a bad act – to trigger the rule.

· Example
· Evidence that someone possessed a key is neutral, and does not trigger 404(b).

· Evidence that someone stole a key is not neutral and triggers 404(b).

· Status can constitute an act: membership in a gang, addict. Remember the purpose of the rule: to call attention in admitting evidence relevant to prove a person's character but inadmissible for that purpose. The rule only governs conduct, but the conduct associated with these classifications is sufficiently put at issue that its admissibility should be governed by the rule. 

· Addictions: if the court views addiction as arising from a character flaw, there would be essentially no difference b/w using the evidence to prove "motive" and using it to prove "character," and the court should exclude the evidence as a violation of the character prohibition. However, if the court views addiction as a disease, the court can admit it. But it may still create a risk of unfair prejudice. If the court admitted evidence of a "disease," it would make it easier to convict D--ironically making it easier to convict the morally innocent D. 

 

EXAM TIP: Sometimes, an act is not a bad act legally, but the jury may treat it as a bad act. Therefore, the key question may sometimes be: what is the jury going to do with the evidence?
· The risk of unfair prejudice should make the court less likely to admit the evidence under 403 (but this will not always be the case in reality).

· Examples
· Drug addiction; filing for bankruptcy

· Neither of these is a bad act, but the jury may use this evidence in the same way as it would evidence of bad acts.

· Most courts would allow the evidence. 

· Quantum of Proof of Uncharged Misconduct (Establishing Foundation):
· If D denies that he committed the uncharged act, the court must apply RULE 104(b) (Huddleston).

· If uncharged misconduct = conviction, always admissible (b/c “beyond a reasonable doubt”).

· If uncharged misconduct = any other act, admissible only if “sufficient to support a finding.”

· RATIONALE: If D did not commit the uncharged acts, then the evidence is not relevant and the jury will not (in theory) take it into consideration.

· Timing of Uncharged Misconduct:
· Nothing in the rule requires that the evidence at issue concern acts committed before the act at issue in the case; the only limitation is relevancy. 

· Sometimes, timing matters and the act must be prior bad act.

· E.g., Where the D stole the key for the purpose of burglarizing the house.

· Sometimes, the timing does not matter.

· E.g., Where the D is charged with robbing a bank, and evidence shows he robbed another bank a week later.

· NOTE: Where time between charged and uncharged act is very large (whether prior or subsequent act) (e.g., 20 years), probative value is decreased substantially.

· Greater chance for copy-cats, etc.

· Degree of Similarity B/w Charged and Uncharged Conduct:
· The degree of similarity required varies.

· Modus operandi – Key elements of the acts must be nearly identical.

· Plan – Acts need not be similar to show existence of a plan. All that is needed is a bad act identifying D as acting on the plan.

· If a high degree of similarity is required, and this requirement is unmet, the evidence is inadmissible because probative value is substantially outweighed by risk of unfair prejudice.

· HYPO: D is daughter of very wealthy couple who is very elderly and frail, and both are probably going to die very soon. D at one time had three siblings. A year ago, D ran over one sibling and six months ago, D shot another, killing both. D is now charged with killing the last sibling with a knife. 

· Here, it doesn’t matter that the three acts were done in a different way. All we care about is that acts put together evidence a motive to be last living child.

· Go over hypos pg. 357. 

· Almost always used by Pros. against Ds, although nothing preventing D from invoking the rule.

· Pros. must proved reasonable notice of the general nature of such evidence that it intends to introduce at trial.

· In most cases, assume that the uncharged (prior) act is a given (i.e., will get to the jury regardless).

 

HYPO: D is charged with embezzlement. At trial, P wishes to introduce evidence that D embezzled 10 other checks during the prior two years. Go through the steps:
(1)     Evidence = Testimony (?) of prior embezzlement.

(2)    May be offered to prove:

· Action in conformity with character
(3)    The evidence is relevant for this purpose because makes it less probable that D mistakenly or accidentally received the money.

· Inference 1 – D deposited 10 other checks.

· Inference 2 – D is an embezzling type of person.

· Inference 3 – D embezzled the charged checks.

(4)    This is character evidence because it requires the jury to make an inference about D’s character.

(5)    This type of character evidence is expressly proscribed by 404(a)(1), and there are no exceptions. Therefore, INADMISSIBLE.
· Intent or Plan
(3)    The evidence is also relevant for this purpose because it also makes it less probable that D mistakenly or accidentally received the money.

· Inference 1 – D deposited 10 other checks.

· Inference 2 – D acted on plan in the past.

· Inference 3 – Charged actions were part of the plan.

· Inference 4 – D had criminal intent.

(4)    This is NOT character evidence, because it does not require an inference of D’s character. Therefore, ADMISSIBLE (unless the court applies 403).

· NOTE: This is still propensity evidence when used for this purpose, because one who has embezzled before is somewhat more likely to carry the plan through. But this inference has nothing to do with the type of person D is.

 

DOCTRINE OF CHANCES

· Goes to intent or absence of mistake/accident/coincidence.

· LOGIC: All of the acts prove all of the acts when put together.

· Here, you don't look at the prior incident as a predicate for finding the charged misconduct. When you look at all of the acts put together, the likelihood of a coincidence becomes extremely low.

· The scenario that results by combining the event speaks for itself in an intuitive way.

· “What are the chances?”

· This is not character evidence.

· Factors that affect the doctrine of chances:

· Number of incidents

· Degree of similarity to each other

· Amount of time that passed b/w incidents

· If taken together, the likelihood of innocent coincidence appears small, the evidence of the uncharged acts is relevant and likely admissible. 

 

· Examples
· “Brides in the Bath” Case

· Robbins v. State: Baby gets four different injuries while boyfriend was watching on four separate occasions.

· B/c the baby suffered four such injuries w/in a six month period, each of them while under the D's care, the probability that sheer accident caused each injury decreases significantly. Evidence admitted. 

 

CEC § 1101
· Same as FRE 404(b) (for our purposes), just different verbiage.

 

 

 

SUBTOPIC: Habit
 

RULE 406
· Evidence of habit or of the routine practice of an organization is relevant to prove action in conformity therewith.

· Individual person = “habit”

· Can be, but need not be, almost unconscious behavior.

· Organization = “routine practice”

· Usually involves a certain amount of thinking.

· RATIONALE: Someone who has a very strong tendency toward responding to a particular situation in a specific way means he is more likely to have acted that way on the instance in question.

· Habit is a type of propensity evidence. 

· Definition of Habit: A very specific response to a very specific situation or stimulus.

· It doesn't have to be an automatic response, but if it is, that makes it stronger. 

· Unsafe driver is too general: no specific stimulus, no specific response. 

· Types of Habit Evidence:
· Specific instances of conduct

· Opinion (but not reputation)

· Differences B/w Habit and Character Evidence:
· Habit is much more specific – not a general trait of character.

· Threshold for the establishment of habit evidence is much stronger.

· Must show enough instances of acting similarly when faced with similar situation or stimulus.

· Habit evidence has much higher probative value (b/c more specific).

· Habit not carry the stigma that character evidence does. It doesn't convey a moral or ethical judgment about the person. 

· Examples
· Someone who always forgets to turn the lights off when leaving the house.

· Someone who always runs a particular stop sign late at night.

· An organization that always hands out receipts to its customers.

· NOTE: Eyewitness corroboration is not required under 406 as it once was under CL.

 

 

SUBTOPIC: Evidence of Similar Events
(NO FRE)

· PURPOSE: Prove that an event occurred in a particular way by offering evidence that one or more similar events occurred under similar circumstances or conditions.

· GENERAL RULE: Courts will admit evidence of similar events so long as the evidence is relevant and the probative value is not substantially outweighed by the risk of unfair prejudice.

· Markers of Relevance and Probative Value:
· Similarity of condition

· Evidence of customers running into a 2 ft in front of a store is probably going to be excluded if the store changed the pole to 4 ft prior to the current accident. 

· Similarity of circumstances 

· Rule 104(b) – Evidence of similar events is relevant if the jury could reasonably find that the act occurred and that defendant was the actor (Huddleston).
· One or more similar events may suffice. Proponent need not show frequent occurrence of the event for it to be relevant.

· The absence of similar accidents under similar conditions has a tendency to prove lack of unreasonable danger. 

· RATIONALE: In some circumstances, knowing that a similar event occurred might help the jury understand what happened in the case at hand.

· No character evidence involved.

· Example
· If P sues for negligence after falling down D’s stairs and claims that carpeting was worn down and stairs were unreasonably slippery, if D argues that stairs were not slippery, evidence that others had previously fallen down the stairs under similar circumstances would be relevant and thus admissible.

 

 

 

 

_____________________________________________

EXAMINING WITNESSES

 

SUBTOPIC: Mode of Witness Examination
 

RULE 611
· Court must exercise reasonable control over the mode and order of interrogating witnesses and presenting evidence.

· Court has a lot of discretion.

· They use this rule more than any other one. 

· Three Specific Goals for Judges:
(1)    Ascertainment of truth.

(2)    Avoid needless consumption of time.

(3)    Protect witnesses from harassment or undue embarrassment.

· Order of Interrogating Witnesses: Court has the power to tell a party to call one witness before another, or to call one witness instead of another, to achieve the goals of Rule 611.

· But parties should retain as much control as possible over the facets of trial.

· Scope of Cross-Examination: 
· A question posed on cross-examination is proper if it:

(1)    relates to the subject matter of the direct examination; or

· Relates to a matter that the witness expressly testified to on direct examination

· Relates to a matter that tends to disprove or clarify facts that may reasonably be inferred from or implied by witness’ direct examination testimony.

(2)    matters affecting the credibility of witnesses. 

· Including matters that affect the credibility of the witness.

· This means that practically, most questions will fall within the scope of cross-examination, and courts most often construe 611 in this manner.

· Court uses its discretion to decide whether a question falls within the scope of cross-examination.

· Court has the power to permit inquiry into additional matters (i.e., matters that fall outside of the scope of cross-examination) as if on direct examination (i.e., no leading questions).

· But typically, parties should call the witness themselves if they want to inquire about additional matters.

· Leading Questions:
· Definition – A question that suggests the answer.

· The lawyer is telling the witness what she wants the witness to say.

· GENERAL RULE: Leading questions may only be used on cross-examination.

· EXCEPTIONS: The court may, in its discretion, allow leading questions to be used:

(1)    On direct examination if necessary to develop the witness’ testimony (i.e., to elicit information from the witness).

· Especially useful when witness is a child or mentally infirm.

(2)    When a party calls

(a)    a hostile witness (may include a party’s own witness).

(b)    an adverse party.

(c)    a witness identified with an adverse party.

· Normally, attorney will ask for the permission of the court to ask leading question when prohibited under Rule 611.

· RATIONALES: 

· On direct examinations, leading questions hurt the proponent because one cannot establish the witness’ credibility via leading questions.

· On cross-examination, leading questions help attorney control the witness and prevent damage.

· If a party calls an adverse witness, she is allowed to ask leading questions on direct. But on cross, the other party will not be able to ask leading questions. The scope of the cross will still be limited to the subject matter of the direct, however. 

 

OBJECTIONS

· Ambiguous/Unintelligible: Unclear what facts the question seeks to reveal.

· JUDICIAL RESPONSE: Allow examiner to reformulate question.

· Confusing: Causes the jury to misconstrue the question’s significance b/c the subject of the inquiry is only remotely connected to the issues in the case and the question and answer diverts the jury’s attention from the important issues in the case.

· JUDICIAL RESPONSE: Prohibit rephrasing of the question and strike any answer already given.

· The subject of the inquiry is the problem, not merely the form.

· Misleading: Mischaracterizes earlier received evidence, or in some other manner tricks the witness and the jury into assuming a fact that has not been proven.

· JUDICIAL RESPONSE: Compel examiner to reformulate question in a way that is not misleading, if possible. If not possible, preclude the question and strike any answer already given.

· Argumentative: A question in form only. In essence, it is an argument b/c it asserts facts with such a forceful tone that it  suggests those facts are established and that the witness’ answer is of no consequence.

· Suggestive without evidentiary support and thus may mislead.

· Unduly harasses and embarrasses the witness.

· JUDICIAL RESPONSE: Permit examiner to reformulate question in a non-argumentative way.

· Compound: Simultaneously poses more than one inquiry and calls for more than one answer, leading to ambiguity and/or confusion.

· JUDICIAL RESPONSE: Permit examiner to reformulate into two separate questions.

· Assumes Facts Not in Evidence: Invents facts not supported by any admitted evidence.

· JUDICIAL RESPONSE: 

· Cumulative/waste of time: Goes to facts well-established by evidence that has already been submitted.

· JUDICIAL RESPONSE: Sustain objection only if there is absolutely no prospect of uncovering any new facts.

· Asked and Answered: Repeats a question that has already been answered.

· JUDICIAL RESPONSE: Sustain objection and prohibit reformulation.

· Courts are more reluctant to do this when a question was asked and answered by the opposing party.

· This is because one of the most effective cross-examination strategies is to ask witness the same question to show inconsistencies, failure of memory, etc.

· Question calls for a Narrative Answer: Questions that call for overly broad testimony.

· JUDICIAL RESPONSE: Court may decide that under the circumstances, narrative evidence is okay. Otherwise, it can prohibit the question or ask for 

· NOTE: A question is not objectionable as calling for a narrative merely because it asks the witness to describe an event or condition.

· So long as the question limits the witness in a reasonable way, it is permissible.

 

 

SUBTOPIC: Impeachment Generally
 

FLOWCHART

(1)    What is the evidence?

(2)    Is the evidence being offered to support the credibility of a witness?

· If so, has credibility been attacked?

(3)    Is the evidence being offered to impeach the credibility of a witness?

(a)    What is the method of impeachment?

· This will tell you:

· Which FRE governs.

· The type of evidence you may use.

· Whether hearsay may pose as a problem.
 

EXAM TIP: Don’t be fooled into thinking that you won’t have a hearsay problem just because an out-of-court statement is being offered to impeach. The presence of a hearsay problem will depend on the form of impeachment and the form which the evidence takes.

 

(b)    Is the evidence relevant and admissible under the law governing this method?

(i)    Relevance: Apply FRE 401.

(ii)    Admissibility: 

(A)    Does the law for the method in question require proof of impeaching facts via cross of the witness being impeached, or does it permit proof from other sources (i.e., extrinsic evidence)?

(B)    Are all other foundational requirements for the method of impeachment satisfied?

(4)    Would admission of the evidence violate any other rules (e.g., 403)?

 

EXAM TIP: When dealing with impeachment, always bear in mind the four infirmities (narration, sincerity, memory, and perception). All four infirmities bear on a witness’ credibility. 

 

EXTRINSIC EVIDENCE

· Definition: Evidence is extrinsic if it:

(1)    comes from any source 

(2)    other than the mouth of the witness who is the target of impeachment

(3)    uttered while that witness is testifying in the proceeding in which impeachment is attempted.

· A statement made by the very witness testifying is extrinsic if that statement was made at any time other than while the witness was testifying in the proceeding in which the impeachment evidence is offered.

 

FORMS OF IMPEACHMENT

· Character for honesty or veracity.
· Bias, interest, or other motive.
· Consistent/inconsistent prior statements.
· Impeachment by contradiction.
· Admission of untruthfulness. (rare)

Governed by relevance, efficiency, no harassing witness, not a specific FRE.

· Opportunity to perceive accurately

· Capacity to perceive accurately 

· It is fair to point out to the jury anything that casts doubt on the capacity of a witness to use her five senses, or that shows the witness's particularly acute sensory abilities. The jury is probably entitled to learn that an adult witness possess the mind of a young child, or that a witness suffers from schizophrenia. However, the mere fact that a witness has somewhat lower than average intelligence, or suffers from depression, would not normally be a proper subject of proof. 

· It is proper to reveal to the fact-finder that a witness was intoxicated or under the influence of mind-altering drugs at the time he observed the events to which he has testified. Evidence that the person is an alcoholic or regular drug abuser is properly excluded; it is intoxication or drug use at the time of the relevant observations that matters, not the witness's status as an alcohol or drug abuser. 

· Capacity to recollect accurately

· Evidence of the witness's reputation for having a poor memory would be excluded as hearsay. The exception for community reputation applies only to reputation for character. Poor memory is not a character trait.

· However, the opinion would be admissible as long as the witness's testimony is rationally based on the perception

· Note that opinion evidence of a witness's poor memory, whether in the form of lay or expert testimony, consumes considerably more time than eliciting an admission during cross-examination. 

· Capacity to narrate accurately and comprehensibly 

· Demeanor while testifying 

· Manner of testifying (willing/unwilling, cooperative/uncooperative, paying/not paying attention).

· Character of testimony (plausible, makes sense).

· Appearance and status factors

· Court can exercise some control, but no real rules. 

· Plausibility of the witness's testimony

 

 

WHO MAY IMPEACH

· RULE 607
· GENERAL RULE: Any party can attack the credibility of any witness, including the party calling the witness.

· Expressly abrogates the common law “voucher” rule.

· Typically, one is not subject to impeachment until she testifies.

· LIMITATION: A party may not call a witness if its sole purpose in doing so is to impeach the witness so as to provide information to the jury that will likely be misused (i.e., with the underlying purpose of getting evidence to the jury that is otherwise inadmissible and that it will use for an impermissible purpose).

· A party may not call a witness to impeach her if it knows that the witness will not provide evidence that will be substantively useful.

· NOTE: The proponent must know, not merely suspect, that the evidence will not be substantively useful.

· JDX SPLIT: Some courts also require a showing of damage and surprise (resulting from the testimony). 

· Example – 

· United States v. Hogan: Pros. knew that the witness was not going to change his mind and testify favorably. He had already recanted his confession in a Mexican prison twice under oath, saying that Mexican authorities tortured him. P nevertheless put him on the stand, so that they could ask him if he and the Ds were drug smugglers. Knowing he would answer “no,” they then planned on giving evidence of the witness’ prior confession to impeach his testimony (knowing that jury would use this evidence impermissibly as evidence of Ds’ guilt b/c it would be unable to distinguish b/w purpose of impeachment and purpose of finding guilt).

 

 

SUBTOPIC: Character Impeachment of a Witness
 

RULE 608 (civil or criminal)

· GENERAL RULE: 
(a)    A party may attack or support the credibility of a witness by evidence in the form of opinion or reputation.

(1)    The evidence may refer only to the witness’ character for truthfulness or untruthfulness (evidence of any other character trait is inadmissible); and
(2)    Evidence of truthful character is admissible only after the witness’ character for truthfulness has been attacked.

· NOTE: Evidence of character for truthfulness is admissible only when the impeaching evidence undermines credibility by suggesting character for untruthfulness. 

· Evidence of truthful character is inadmissible, for instance, to attack a showing that the witness was honestly mistaken, misperceived events, or suffered a memory lapse.

· Extrinsic evidence is allowed under 608(a).

· To ensure reputation evidence is reliable, courts require proof of these foundational facts:

1. The person whose opinion makes up the out-of-court component must have had sufficient exposure to the witness to form a reliable about opinion about her character. 

2. The reputation witness's in-court testimony must be supported by a showing that he also had sufficient contact with the community in question to form reliable conclusions about the reputation prevailing there. 

(b)    Specific instances of the conduct of the witness, for the purpose of attacking or supporting the witness' character for truthfulness, other than conviction of crime as provided in Rule 609, may not be proved by extrinsic evidence. However, in the discretion of the court, a party may attack or support a witness’ character for truthfulness on cross-examination by offering probative evidence of specific instances of conduct concerning: 

(1)    The character for truthfulness or untruthfulness of the witness testifying; or

· The principle witness--the one whose credibility is at issue: this wouldn't be extrinsic evidence b/c you are asking that witness about specific instances of her conduct. 

· But you have to take the answer of the witness and can't offer extrinsic evidence

(2)    The character for truthfulness or untruthfulness of a principal witness as to which the character witness is being cross-examined.

· Character witness = someone who testifies as to the principal witness’ character for truthfulness or untruthfulness.

· This is the only extrinsic evidence that this rule allows. 

· 608(b) allows cross-examiner to offer evidence of specific instances of conduct relating to the principal witness while cross-examining the character witness.

· For impeachment purposes, extrinsic evidence of specific conduct will only come into play if the character witness has already testified as to the principal witness's character for truthfulness or untruthfulness--on cross-examination. 

· Example – W1 testifies for P. Then, D calls W2, who testifies as to W1’s character for untruthfulness. In cross-examining W2, P can now offer evidence of specific instances of conduct bearing on W1’s character for truthfulness.

· Evidence of truthful character is admissible only after the witness’ character for truthfulness has been attacked (same as 608).

· Use of extrinsic evidence is prohibited.
· This means that proponent is stuck with answer if the witness denies.

· The one exception to using extrinsic evidence in this rule is a character witness 

· For example, evidence of specific instances is probative of truthfulness or untruthfulness when the conduct consists of acts such as fraud, lying, using a false name, making a false claim, engaging in deceptive business practices, and the like. 

· Does not apply to conduct that lead to a criminal conviction (covered by Rule 609).

 

EXAM TIP: Character evidence for truthfulness or untruthfulness simply goes to honesty (i.e., whether someone is an honest person or a liar).

 

· Ex. Alice testifies on direct that she saw D commit the crime. On cross-examination, defense counsel asks, "Isn't it true that you lied on your tax return?" Alice answers, "Yes." This is permitted by 608(b)(1). Then assume that the prosecution calls a second witness, Bob, who offers the opinion that Alice is a truthful person. This is permitted by 608(a). On cross-examination of Bob, defense counsel asks, "Did you know that Alice lied on a job application?" Bob answers, "yes." This is permitted by 608(b)(2) b/c Bob is a character witness who already testified as to the character for truthfulness of Alice, the principal witness. 

· Ex. Pros calls W who testifies that D has a reputation for lying. This is allowed by 608(a). Then the defense cross-examines W and asks, "Have you heard that D truthfully admitted to chopping down the cherry tree?" This is allowed by 608(b)(2): W testified about D's character for truthfulness, so W can be cross-examined about specific instance of truthfulness. This is extrinsic evidence of D's character, who would be the "principal witness." This is the exception to the extrinsic evidence rule regarding witness impeachment. 

 

CEC 787
· Does not allow the use of evidence of specific instances of conduct to attack or support the witness’ credibility (i.e., character for truthfulness).

· LIMITATION: Cal. Const. Art. I, § 28 provides that relevant evidence may not be excluded in any criminal proceeding. 

· Therefore, CEC 787 does not apply to criminal cases.

· But CEC 352 (CA version of FRE 403) would still apply.

 

 

SUBTOPIC: Impeachment by Evidence of Conviction of Crime
 

RULE 609 (civil or criminal)

· FLOWCHART:
(1)    Type of crime – 

(a)    Is it a crime involving an act of dishonesty or false statements? 

(b)    If not, is the crime a felony?

(2)    Type of witness – Who is the proponent, and against whom is the evidence being offered?

· GENERAL RULE – 609(a): For the purpose of attacking the credibility of a witness (i.e., to prove character for untruthfulness),

(1)
· Evidence that a witness, other than the criminal D, has been convicted of a felony is admissible unless the party opposing the impeachment shows that the probative value of the conviction for impeachment purposes is substantially outweighed by its unfair prejudice (i.e., barred by Rule 403)

· I.e., usually gets in because 403 does not bar evidence often.

· Evidence that the criminal D has been convicted of a felony is admissible only if the Pros proves that the probative value of admitting the evidence outweighs its prejudicial effect to the accused (like reverse 403 but lower standard). 

· The party seeking to offer the impeachment evidence (Pros) has the burden to establish admissibility--burden shifts to the Pros.

· (Slight) burden of proving that probative value outweighs any danger of unfair prejudice.

· Felonies: punishable by death or imprisonment in excess of one year. 

(2)    Evidence that any witness has been convicted of a crime (misdemeanor or felony) must be admitted if establishing an essential element of the crime required proof or admission of an act of dishonesty or false statement by the witness.

· I.e., the crime itself required the witness to lie--lying was an essential element.

· No discretion for court to exercise here – this evidence must be admitted.

· Extrinsic evidence is okay under Rule 609.

· Can prove the conviction by submitting judgment of conviction obtained from the court clerk.

· There is NO limit on extrinsic evidence of convictions. 

· Rule 609 does not cover arrests; arrests that do not result in conviction fall under Rule 608(b).

· Rule 609 does not apply to convictions evidence offered for non-character purposes--if the fact of conviction is an element of an offense (felon in possession of a firearm) or when it is offered to prove motive, opportunity, intent or other facts under 404(b). 

 

EXAM TIP: The language of the rule says “punishable.” Therefore, it does not matter whether D was actually punished or not (i.e., served time or merely served probation and was never imprisoned). What matters is that D was convicted.

 

EXAM TIP: When the witness is anyone other than the criminal D, and the crime is a serious crime that does not fall under 609(a)(2), it will almost always be admissible.
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· TIME LIMIT – 609(b): Convictions over 10 years old are inadmissible unless the probative value substantially outweighs the risk of unfair prejudice (reverse 403).

· Strong presumption that convictions older than 10 years old are inadmissible.

· Applies to all crimes covered by 609(a).

· 10 years from date of conviction or release from prison for that conviction, whichever is the later.

· Proponent must provide opponent with notice and an opportunity to contest the use of such evidence.

· NOTE: If a conviction is more than 10 years old, 609(b) supplants the discretion 609(a)(2) standard which precludes the trial court from applying Rule 403.

 

EXAM TIP: If it is difficult to get in a recent conviction, the same conviction will be even harder to get in if it is more than 10 years old.

 

· EXCEPTIONS: 

Rule 609(c ) Evidence of convictions are inadmissible if

(1)     Pardon, annulment, certificate of rehabilitation, or other equivalent procedure based on rehabilitation of the witness, where the witness has not been convicted of a subsequent felony.

(2)     Pardon, annulment, certificate of rehabilitation, or other equivalent procedure based on a finding of innocence.

(3)     Juvenile adjudications.

· EXCEPTION: At its discretion, court may allow evidence of juvenile adjudications of a witness other than the D in criminal cases (when necessary for a fair determination of the issue of guilt or innocence).

· Luce v. United States
· The only way Ds can appeal the plaintiff’s or prosecution’s use of evidence of prior convictions is by subjecting themselves to the impeachment testimony by testifying.

· D was charged with a drug related crime. He had been convicted earlier of a drug charge. D's lawyer made a pre-trial motion to exclude drug offense info. The court ruled that most likely the evidence would be admissibility--denied D's motion. As a result, D did not testify b/c he was concerned that the jury might misuse the prior conviction. By not taking the stand, the P couldn't bring in the prior conviction to impeach. 

· Court ruled that the D did not have the right to raise the injury. D did not subject himself to the impeachment b/c he did not testify. The trial court had to be given a meaningful opportunity to rule on the admissibility of the conviction. Court said that couldn't make determination w/out evidence on the record (probative value, other evidence, unfair prejudice, etc.) Even if the trial court overrruled the subsequent objection, D would still need to testify to preserve the issue on appeal. 

· If the D chooses to testify and the court admits the evidence of a prior conviction, the D is taking the risk of the jury using it for a improper purpose. If the D wants to keep the evidence out, he can't testify, which might have significant costs. 

· Pendency of an appeal does not make evidence of a conviction inadmissible.

 

CEC 788 & Cal. Const. Art. I, § 28(f)
· Prior felony convictions are admissible without limitation in criminal proceedings for purposes of impeachment or enhancement of sentence--could use prior felony child molestation charge in current perjury proceeding, which 609(a)(1) wouldn't allow. There is not time limit like in Fed Rules. 

· Under FRE 609(a)(1), admission is subject to Rule 403 for witnesses other than the criminal D, and probative value must substantially outweigh risk of unfair prejudice for criminal Ds.

· Under FRE 609(a)(2), evidence of a misdemeanor conviction for a crime involving an act of dishonesty or false statement is per se admissible.
· Under CEC 788, evidence of a misdemeanor conviction for a crime involving an act of dishonesty or false statement is per se inadmissible.
· This is the big difference
· Prior felony convictions are admissible in civil cases unless pardoned, certificate of rehabilitation, etc.

· Under FRE 609(a)(1), admission is subject to Rule 403 for witnesses other than the D.

 

 

SUBTOPIC: Impeachment Based on Religious Beliefs or Opinions
 

RULE 610
· Evidence of witness’ religious beliefs or opinions is inadmissible if offered to impair or enhance the witness’ credibility by reason of the nature of those beliefs or opinions.

· Proponent may not use the nature of witness’ religious beliefs or opinions to show a character for truthfulness or untruthfulness.

· I.e., “Witness is a liar (or not a liar) because he holds these beliefs.”

· Belief may impair credibility if unconventional b/c it may reveal opinions likely to offend the religious beliefs of a jury of conventional believers. 

· Belief may enhance credibility by revealing that the witness adheres to beliefs revered by the jury 

· Rule 610 does NOT apply if evidence of witness’ religious beliefs or opinions is offered for some other purpose, even where it affects credibility in some other way (e.g., bias, basis for assertion of clerical privilege, damages, modus operandi, motive, conduct, basis for claim or defense)

· Rule 403 may still keep this evidence out.

· Example – A party may offer evidence of the witness’ affiliation with a church which is a party to the litigation.

· This rule is not intended to make inadmissible the fact that a witness subscribes to an ideology that is political or philosophical, rather than religious. 

· RATIONALE: Protect First Am. right to religion and prevent unfair prejudice.

 

CEC 789
· Evidence of witness’ religious belief or lack thereof is inadmissible to attack or support the credibility of that witness.

 

 

SUBTOPIC: Impeachment Based on Bias, Motive, and Interest
 

NO SPECIFIC FRE, so courts use the CL
· GENERAL RULE: So long as evidence is relevant, not inadmissible under 403, and accords with Rule 611, it is admissible to prove bias, motive, or interest.

· No per se prohibitions on evidence of bias, motive, and interest.

· Apply standard FRE:

· Relevancy – FRE 401

· Unfair Prejudice – FRE 403

· Modes of Examination – FRE 611

· Extrinsic evidence is admissible to prove bias.

· Generally, if the witness denies the facts indicating bias, extrinsic evidence is admissible to prove bias b/c it will be the only evidence available. 

· RATIONALE: Evidence of bias has high probative value on the truthfulness of the witness’ testimony.

· If a witness unequivocally admits to making the statement, extrinsic evidence might be cumulative and a time-waster. On the other hand, sometimes a witness's bias is not adequately revealed simply by admitting to making a statement. 

· Extrinsic evidence that reveals additional facts concerning the statement may be crucial to revealing the bias and its full impact

· Extrinsic Evidence of Prior Statements Revealing Bias: 
· Rule 613 dispenses with the requirement of a preliminary foundation so long as the impeached witness eventually gets a chance to explain or deny bias if evidence by a prior inconsistent statements-

· RULE 613(b)
· Some courts further require the impeaching party to call the attention of the witness to the time, place, and persons involved in the making of the statement that reveals bias.

· United States v. Abel: Aryan Brotherhood case in prison, lying to protect each other. 

 

 

SUBTOPIC: Impeachment by Contradiction
 

What Is Impeachment by Contradiction?

· Evidence offered to show that the witness is wrong about something, that a witness has testified inaccurately.

· It is not necessarily dishonesty. 
· TWO PURPOSES
(1)    Attack witness’ credibility by showing that the witness was wrong about a fact to which she testified

· Also, if wrong one time it makes it more likely that she could be wrong in another instance. 

(2)    Show that the fact to which the witness testified was wrong, and that some other fact is correct.

· In most cases, the evidence serves both purposes.

· Example – P calls W1, who testifies that the light was green. D calls W2, who testifies that the light was red.

· D can use W2’s testimony to

(1)    Attack W1’s credibility on the ground that she was wrong about the color of the light; and
(2)    Show that the color of the light was red.

 

NO SPECIFIC FRE
· TWO APPROACHES (Jdxal Split):
· Old CL Rule: A party may not impeach a witness by contradiction on a collateral matter using extrinsic evidence.

· Collateral = A factual matter that has no importance to the case except in its tendency to undercut the credibility of a witness by contradiction rather than in some other manner.

· In other words, irrelevant (nothing to do with the case), and presented for the sole purpose of showing that the witness was wrong about something.

· This is not normally the case. The type of soda a witness was drinking would be collateral to a burglary prosecution. 

 

EXAM TIP: A matter is NOT collateral if it (1) directly affects a substantive issue, or (2) tends to impeach the first witness through means other than contradiction (e.g., opportunity to perceive).

 

· Example – W was in a deli when deli was held up. W testifies that he had just bought a pastrami sandwich for $4.99 when he saw D walk in and hold a knife to cashier’s throat.

· On cross, D asks W whether he actually paid $8.99 for the sandwich. This is a collateral matter. W answers “no.”

· D is now stuck with the answer, and may not bring in any extrinsic evidence to contradict W’s testimony for purposes of impeachment. 

· Standard FRE: Apply 401, 403, and 611.

· Common Practice: courts will exclude evidence that is contradicting a witness on a collateral matter when you are trying to prove it through extrinsic evidence, using Rule 403 b/c it is a waste of time w/little or no probative value. 

· May lead to unfair impression that W is lying or otherwise not credible even though she testified incorrectly about a matter that has no bearing on the case.

· Also, waste of time and distracts the jury.

· Extrinsic evidence offered to impeach by contradiction is okay so long as it does not deal with a collateral matter.

· Also, the rule limiting admissibility only applies to the use of extrinsic evidence to prove a collateral matter. 

· Can cross-examine on a collateral matter, so long as you don't use extrinsic evidence. "Isn't it true you were drinking Diet Coke and not regular Coke, as you claimed on direct?" would be allowed. 

· A party seeking to impeach a witness by contradiction on a collateral matter must "take the answer" of the witness. 

· Even if D knows that witness 1 is wrong about what she is drinking, D may not use extrinsic evidence to prove that fact. 

· Maybe: bartender testifying and then using a receipt as a business record, but not likely

 

 

SUBTOPIC: Prior Inconsistent Statements of Witnesses
 

Uses of Prior Inconsistent Statements:

· Substantive Use: If offered to prove the truth of the matter asserted (i.e., the truth of the prior statement), evidence of a prior inconsistent statement must satisfy Rule 801(d)(1)(A). The statement must also satisfy Rule 613(b).

· Impeachment Use: If offered to impeach the witness, evidence of a prior inconsistent statement must satisfy Rule 613(b).

 

EXAM TIP: Make sure a statement is in fact inconsistent before applying 801(d)(1)(A) and/or 613(b). 

· A prior statement may not be inconsistent if the witness now says that she merely cannot remember the facts underlying the prior statement.

· But a prior statement may be treated as inconsistent if the witness refuses to answer the question about the prior statement (i.e., is trying to hide the fact that he knows the underlying fact).

 

RULE 801(d)(1)(A)
· GENERAL RULE: A statement is not hearsay if

(1)    the declarant testifies at the trial or hearing;

(2)    the declarant is subject to cross-examination concerning the statement;

(3)    the statement is inconsistent with the declarant’s testimony at trial; and
(4)    the statement was given under oath, subject to penalty of perjury, at a trial, hearing, other proceeding, or deposition.

· Remember CA does not require this last one. 

· If the requirements to admit a prior inconsistent statement substantively are not met, it can generally be used for impeachment purposes. 

 

RULE 613(b)
· GENERAL RULE: Extrinsic evidence of a prior inconsistent statement is admissible if: 

(1a) the witness is afforded, at some time during the trial, an opportunity to explain or deny the statement, and
(1b) the opposing party has a chance to examine the witness, 

or

(2)    the interests of justice otherwise require.

· Subject to Rule 403. Although not written in the rules, some courts do not allow extrinsic evidence of a prior inconsistent statement on a collateral matter since it is essentially impeachment based on self-contradiction. 

· This rule may require the proponent to call a witness back to the stand (to give witness opportunity to explain or deny) if the witness had not been asked about the statement on the prior cross-examination.

· Affidavits can generally be used as extrinsic evidence to impeach under 613(b).

· Contrast this with FRE 801(d).

 

EXAM TIP: The prior statement need not be true or involve dishonesty. It merely has to be inconsistent.

 

EXAM TIP: The court should issue a limiting instruction where the prior inconsistent statement is admissible to impeach but inadmissible when used substantively (i.e., as an exemption from the hearsay rule).

 

RULE 806 – Impeaching a Hearsay Declarant

· GENERAL RULES: 
· Where a hearsay statement, or a statement defined under 801(d)(2)(C), (D), or (E) has been admitted into evidence,

(1)     the credibility of the declarant

(2)    may be attacked

(3)    or supported (if already attacked by opposing side)

(4)    by any evidence that would be admissible for these purposes if declarant had testified as a witness. 

· Evidence of a statement or conduct by the declarant at any time, inconsistent with the declarant’s hearsay statement, is not subject to Rule 613(b)(1) (explain or deny requirement).

· This means that extrinsic evidence can be used to attack, and if attacked, to support, the credibility of a hearsay declarant who does not testify in court and who made two prior inconsistent out-of-court statements.

· If party against whom hearsay statement was admitted calls declarant as a witness, may examine declarant on the statement as if on cross-examination.

· This rule takes into account of situations in which a party offers the prior statement of a person who does not testify. In such a situation, the jury is entitled to evaluate the credibility of the declarant. Rule 806 provides that the credibility of the declarant may be attacked or supported as though he had testified. B/c it would be impossible to apply some of the rules relating to the use of prior statements of testifying witnesses, however, Rule 806 exempts the statements of non-testifying declarants from those requirements. 

· For example, suppose that in a murder case, the prosecution offers into evidence a dying declaration of the victim accusing D of committing the crime. In that situation, D would be permitted to offer into evidence a prior statement of the victim accusing a different person, even if the prior statement does not qualify as a dying declaration. It would be admissible, moreover, even though there is no means of providing the victim/declarant with an opportunity to explain or deny the statement, as required by Rule 613. 

 

 

 

 

 

 

_______________________________________________________________________

EXCLUSION FOR REASONS OF POLICY

 

SUBTOPIC: Subsequent Remedial Measures
 

RULE 407
· GENERAL RULE: Evidence of D’s having taken a remedial measure is not admissible to prove fault or responsibility (i.e., that D recognizes that the previous condition was dangerous), but is admissible for other purposes (limited admissibility).

· Not admissible to prove fault:

· Negligence

· Culpable conduct

· Product defect, design defect, need for warning or instruction

· May be admissible to prove:

· Ownership

· Control

· Feasibility of precautionary measures, if controverted
· Impeachment

· RATIONALE:
· Public policy – Don’t want to chill Ds from taking remedial safety measures to prevent future injuries.

· NOTE: Assumes that people know about this rule in the first place.

· Fairness – Don’t want to punish Ds for doing “the right thing.”

· Definition of Remedial Measure: Any action taken by the D, after the event giving rise to litigation has occurred, which if taken previously, would have made the event less likely to occur--change in policy, post-accident investigation, firing or reassigning an employee, recall letters, etc. 

· The remedial measures have to be taken after the event that gave rise to the action. 

· Buy product, company changes design, your original product harms you, no remedial measures exclusionary rule. 

· Ownership, control: 
· Stairway accident: D, landowner, says it wasn't his responsibility to maintain, D puts lights up in stairways after the accident. This evidence is admissible to show that D was responsible for the stairways. Not to show that D was at fault. 

· The ultimate use is the same as the prohibited use, but it doesn't get there through impermissible inferences of fault

· Feasibility & Impeachment (same standard):

· Feasibility
· Controvert = to put in dispute

· Controversion of feasibility has several possible definitions:

(1)    Not possible (too narrow).

· "This was the best possible way." 

· To controvert feasibility, D would have to argue, "It was not possible to . . ."

· Controverting feasibility by arguing that something was not possible after taking a subsequent remedial measure has two effects:
(1)    Proves feasibility (i.e., shows that the feasibility defense is not good because D was able to take a subsequent remedial measure).

(2)    Impeaches by self-contradiction.

2)    Feasible means on balance that it was not a good thing to do. (benefits, costs, risks, etc.) (too broad).

· Tuer v. McDonald: Ds were arguing that on balance, it was better not to re-start the patient on Heparin (the less-safe route).

· Court held that this formulation of feasibility was too broad—under this definition, feasibility would be controverted in almost every situation, because Ds will naturally argue that they took what they thought was the safest route. Thus, this would swallow Rule 407 and the policies behind it.

· The broader the definition of “lack of feasibility,” the more subsequent remedial measures evidence will come in.
(3)    Middle ground

· Courts still trying to find it. 

· Impeachment
· If all D has to do to allow P to offer evidence of subsequent remedial measures is to deny that the condition was unsafe, then the evidence could always be admissible to impeach by self-contradiction.

· D says this is the best policy, but then D changes it to make it safer. The remedial measure contradicts the testimony

· This would also swallow Rule 407.

· Most courts have held that subsequent remedial measures evidence is not ordinarily admissible to impeach simple contradiction of a defense witness' testimony--what you would expect from someone trying to defend themselves. 

· GENERAL RULE FOR “OTHER PURPOSES”: 

· If D makes a strong claim of lack of feasibility (e.g., “This was the best way to do it.”), the court should admit the evidence of a subsequent remedial measure.

· D may be taking advantage of Rule 407 by trying to leave the jury with the misimpression that its course of action was the best way to do it. 

· But if all D does is present the defense one would expect her to present, (i.e., that she did not act unreasonably dangerously), then she deserves the protection afforded by Rule 407.

 

CEC 1151
· Same as FRE, except does not apply to product defects. 

· RATIONALE: Some manufacturers will change the design of a product that causes harm regardless of whether this rule applies to them. Thus, the rule provides no real incentive to many manufacturers, thus undercutting the main purpose of the rule.

 

 

SUBTOPIC: Compromise and Offers to Compromise
 

RULE 408 (Limited exclusion) 

(a)     The following types of evidence are not admissible, against either party, to (i) prove liability for a claim, the invalidity of a claim, or the amount of a claim; or (ii) to impeach through a prior inconsistent statement or contradiction.

(1)     Furnishing/accepting or promising to furnish/accept a valuable consideration in compromising or attempting to compromise the claim.

(2)    Conduct or statements made in compromise negotiations regarding the claim.

· EXCEPTION: Statements made during compromise negotiations regarding a civil dispute with a government agency in the exercise of regulatory, investigative, or enforcement authority are admissible in a subsequent criminal action brought for the same conduct.

(b)    Permitted Uses (not exhaustive):

· Proving witness’s bias or prejudice.
· Where some event has occurred that, if not disclosed to the jury, would distort the fact-finding process by not giving the jury a clear picture of a witness’ true motivation, the evidence should be disclosed, even if it arose during a compromise.

· Jury should know if something other than the actual facts is motivating the witness’ testimony.

· This will help jury know how much weight to give a witness’ testimony.

· Mary Carter Agreements
· P agrees with D1 to settle for a certain amount, but requires D1 to testify against the other Ds, ensuring D1 reimbursement of the settlement amount if P wins a certain amount of money.

· Thus, D1 remains a party to the suit and has a financial stake in the outcome of the case (i.e., biased witness).

· Some courts completely outlaw these agreements.

· Those that allow them require disclosure of the settlement agreement to the jury.

· Negating a contention of undue delay.
· Where one party accuses the other of inappropriate delay, the latter may offer evidence of a settlement offer or other compromise negotiations to explain the delay.

· Proving an effort to obstruct a criminal investigation or prosecution.
· Where one party colludes with the criminal D to get the criminal charges dropped.

· Example – P sues D for negligent hit-and-run. Based on P’s testimony, D is charged with reckless driving. P tells D that if D settles the civil suit, P will tell police that he was mistaken about D’s identity in an effort to get the charges dropped.

· Disputed Claim:
· A claim may be disputed before the lawsuit is filed.

· A claim is not in dispute when one party tries to change the method of payment (e.g., “Let’s bypass our insurance companies and I’ll pay you by check right now.”).

· Valuable Consideration:
· Must be commensurate with the overall lawsuit or amount-in-controversy.

· Example
· If D makes a settlement offer of $100, and P has sued D for $10 million, a court is not likely to find that the statement was made while seeking a compromise--not a bona fide effort. 

· Discharged Settlement Debts:
· A party may offer evidence of settlement negotiations to prove that the parties reached a settlement and that the debt has been discharged.

· ELEMENTS OF THE RULE:
· One or both parties must be engaged in bona fide effort to compromise a disputed claim.
· Hitting a car and then immediately offering to pay the damages, if the other driver would agree to not go through the insurance companies, would be admissible b/c there is no disputed claim at this point. 

· Applies to:

· Either party.

· Completed and unsuccessful compromises.

· Settlement demands and offers.

· Conduct or statements made during compromise negotiations.

· Statements of fact, even if otherwise admissible as party admissions.

· Evidence excluded only when (1) offered to prove liability for a claim, the invalidity of a claim, or the amount of a claim; or (2) offered to impeach.

· May be admissible for any other purpose.

· May apply to parties other than those currently at trial.

· Evidence that another party previously settled a claim in the same matter is also excluded if offered for an impermissible purpose.

· Party is not allowed to shield evidence from discovery merely by presenting it to her opponent in the course of compromise discussions.

· RATIONALES:
· Public Policy – Encourage compromise.

· Parties are more likely to speak freely, and compromise more likely to result, if they know what they say can’t be used against them.

· Fairness – Don’t punish parties for doing the “right thing.”

· Unfair prejudice – Prevent inferential error.

· Relevancy – When people compromise, they may say things they don’t believe, just to promote compromise.

· “Let’s presume I ran the red light....”

· Someone may be trying to settle simply to avoid litigation (costly and emotionally draining).

· Outmoded – so long as the compromise has a truly valuable consideration, it is relevant.

 

CEC § 1152
· More or less the same as FRE.

 

 

 

SUBTOPIC: Humanitarian Measures
 

RULE 409 (limited exclusion)

· GENERAL RULE: Evidence of furnishing or offering/promising to pay medical, hospital or similar expenses occasioned by an injury is not admissible to prove liability for the injury.

· Such evidence may be offered for any purpose other than to prove liability.

· The rule does not exclude statements of fact made during the course of these actions.

· Thus, statement admitting guilt while D drives P to the hospital is not excluded under this rule.

· No dispute requirement.
· The conduct need not occur immediately following the injury-producing event.

· A party’s payment of a hospital bill weeks after an accident is excluded.

· The person making the offer need not have been involved in the injury-producing event to be covered by the rule.

· The statement could be contingent. Sign this release and I'll take you to the hospital would be covered by this rule. 

· RATIONALE: Encourage people to do the right thing.

· Don’t want to chill people from being Good Samaritans, especially at the scene of an accident. 

· The rule basically covers any conduct dealing with medical matters, whether it was driving to the hospital or paying for an ambulance. 

· Things not included: offers to pay for towing expenses or lost wages. 

 

CEC
· 1152 – Offers of compromise and humanitarian measures are inadmissible. Broader than FRE 409 because it encompasses all “humanitarian motives.”

· 1160 – Statements of apologies and other expressions of sympathy or benevolence are inadmissible.

· Therapeutic jurisprudence promotes the amicable settling of disputes. 

 

 

 

SUBTOPIC: Plea Evidence
 

RULE 410
· GENERAL RULE: The following evidence is inadmissible in a civil or criminal proceeding against the defendant who made the plea:

(1)    A withdrawn guilty plea.

· (Courts often allow parties to withdraw guilty pleas.)

(2)    A plea of nolo contendere.

· Nolo contendere = accepting charges but not admitting guilt.

· Evidence of the nolo plea cannot later be used against the D (regardless of whether withdrawn or not).

· NOTE: Government may still offer evidence of the conviction, but not the nolo plea.

(3)    Any statement made during a proceeding/hearing regarding either guilty pleas or pleas of nolo contendere.

· A judge may not accept a plea of guilt or nolo contendere without first confirming the existence of a factual basis for such a plea during a hearing.

· Therefore, D’s statements made during a formal plea hearing are inadmissible.

(4)    Any statement made during a plea discussion with a prosecutor (or her agent) that 

(a)     does not result in a guilty plea; or

(b)    results in a guilty plea later withdrawn.

· Statements made to a police officer are not excluded unless the officer was acting as an agent for the prosecutor.

· NOTE: The mere presence of a police officer while discussions take place with the prosecutor will not preclude application of the rule.

· EXCEPTIONS: 

· A statement made in the course of a plea discussion with a prosecutor is admissible

(1)     where another statement made in the same plea discussion has been introduced and the statement should be allowed for fairness purposes (COMPLETENESS DOCTRINE); or

(2)    in a criminal proceeding for perjury or false statement, if D made the statement 

(i)     under oath, 

(ii)    on the record, and 

(iii)   in the presence of counsel.

· RATIONALE: 
· Fairness
· Withdrawn guilty pleas – If a court allows D to withdraw a guilty plea, it is not fair to allow the prosecutor to present evidence of that plea at a later time.

· Guilty pleas have very high probative value.

· Nolo Contendere – The whole point of pleading nolo contendere is to prevent the government from using evidence of the plea later on.

· Relevancy
· United States v. Mezzanatto
· Supreme Court held that it is constitutional for prosecutors to require Ds to waive their rights under Rule 410 as part of a plea agreement.

· Waiver of 410 will be upheld so long as D understands what he is doing and is not coerced into waiver.

· Most Pros. now require D to agree, as a condition of the plea agreement, that if the plea agreement falls apart or the plea is withdrawn, the Pros. may offer evidence of statements made during plea discussions to contradict D’s testimony on the stand.

· A plea of guilt has very high probative value. Therefore, a guilty plea that was never withdrawn is not inadmissible against the pleader in a later action. 

 

CEC 1153
· Same as FRE 410 w/r/t guilty pleas.

· Includes statements made during plea discussions (per caselaw).

· Nolo pleas?

 

 

SUBTOPIC: Evidence of Liability Insurance
 

RULE 411 (limited exclusion)

· GENERAL RULE: Evidence that a party was or was not insured against liability is not admissible to prove negligent or otherwise wrongful conduct (i.e., liability).

· This evidence may be admissible when offered for another purpose, including:

· Proof of agency.

· Ownership/control.

· Someone says they don't own it. Having insurance on it makes that less likely. 

· Bias/prejudice of a witness.

· Insurance claims adjuster testifying that there is not a lot of damage to the car. 

· Doctor hired by an insurance company saying that the P was not hurt. 

· NOTE: Sometimes, the disclosure of the presence of liability insurance cannot be avoided during trial and may be revealed incidentally or indirectly.

· A court need not declare a mistrial when this happens (such as was required under common law).

· Court may issue a limiting instruction directing jury not to draw any inferences from the mention of insurance. 

· RATIONALE:
· Fairness – Prevent unfair prejudice.

· Jury may find in favor of P because they know D is not personally responsible for paying damages.

· Relevancy – Evidence of liability insurance is arguably irrelevant because someone who has it will often not be any more or less likely to drive carelessly.

· A stronger rationale here than under 408-410.

· Even less relevant evidence in those states that require liability insurance.

· Public Policy – Encourage people to obtain liability insurance.

· HYPO: In auto accident case, D calls expert witness doctor who testifies that P suffered no injury. Expert witness gets 90% of her work from the insurance company representing D.

· Here, P can offer evidence of D’s liability insurance because it can use the evidence to suggest bias/prejudice on the part of the expert witness.

· Court should issue a limiting instruction.

· The probative value of this evidence is relatively high.

· If the probative value is too low, 403 would likely exclude.

· NOTE: When trying to determine during voir dire whether jurors have biases against insurance companies, or own stock in or are employed by insurance companies, lawyers must ask their questions in a way that does not reveal that D has liability insurance.

· “Where do you work?”

· “Do you own any stock? In what companies?”

 

CEC 1155
· Same basic rule as FRE 410 (excluded only if offered to prove liability).

 

 

 

 

 

 

_____________________________________

OPINION EVIDENCE

 

SUBTOPIC: Lay Opinion Testimony
 

RULE 701
· GENERAL RULE: If a witness is not testifying as an expert, the witness’ testimony in the form of opinions or inferences is limited to those which are

(1)    Rationally based on the perception of the witness (i.e., first-hand knowledge);\

(2)    Helpful to a clear understanding of the witness’ testimony or the determination of a fact at issue (i.e., helpful to the jury); and
(3)    Not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.

· This is a 104(a) determination for the court. 

 

EXAM TIP: Witnesses may not give lay opinions that (1) state legal conclusions (e.g., guilt); (2) regard matters of fact that the jury could reach on its own; or (3) interpret statutes.

 

· Rationally Based on Perception: An opinion is rationally based on the witness’ perception where

(a)    There is a logical connection b/w the subject of the opinion and the matters perceived; and
· Personal knowledge

(b)    The quality and quantity of the perception is sufficient to logically permit the witness to base an opinion on it.

· Rational conclusion

· Pedestrian saying a car was going 80mph may not be rationally based on perception. But if you were in a car going 70mph, saying it as going 80mph might be. 

 

EXAM TIP:  By restricting lay opinions to those based on the perception of the witness, one implication of 701 is that lay opinion may not be based on hearsay. This means that if a witness bases lay opinion on the statement of someone else, the application of 701 depends on whether the opinion relies on the mere fact that the statement was made or on the truth of the facts asserted w/in the statement. The former is proper but the latter is not. 

· "I'm the Queen."

 

EXAM TIP: Lay opinion founded on limited perception is not rationally based where significant perception is needed to make an accurate generalization. But duration and extent of perceptions are not an issue where an opinion founded on minimal perception can be rationally based on a specific fact or event, such as the identification of a person or the cause of an accident. In such cases, questions concerning the sufficiency of perception usually go only to the weight of the opinions, not their admissibility. 

 

· Helpfulness of Lay Opinion: 

· Benefits – Lay opinion is “helpful” where it

(a)    Conveys information that the witness cannot clearly describe because of limitations on her descriptive abilities.

· E.g., lay opinion identifying a voice heard over the telephone.

(b)    Conveys information and perceptions that fill gaps that would be left by an incomplete description of the witness’ perception.

· E.g., in describing the emotions of a person, a witness may not be able to describe many of the perceptual details that produced the opinion. 

(c)    Conveys additional information even though the witness is able to describe all the components of her perceptions.

· E.g., lay opinion describing the speed of a vehicle--closer to 80 than 50. 

(d)    Interprets evidence the full meaning of which would not otherwise be apparent to the jury.

· E.g., lay opinion identifying a person in a photograph whom the witness knows.

(e)    Saves time, even though the opinion conveys no more information than would testimony limited to the details of the witness’ perception.

· E.g., looked drunk

· Costs – Lay opinion is not “helpful” where it

(a)    Deprives the jury of information it needs to determine the facts.

(b)    Adds no information beyond that which the witness’ testimony already conveys (i.e., is a waste of time).

(c)    Misleads the jury because the witness lacks a sufficient basis for the opinion.

· BALANCING TEST: 
· Costs v. Benefit: RULE 104(a) (case-by-case)

(1)    The costs of lay opinion diminish and the benefits increase as the distance increases between the opinion and the ultimate issues (i.e., the value of the opinion exceeds the dangers it creates).

· The costs of lay opinion increase and the benefits diminish the closer the opinion approaches the crucial issues in the case (i.e., the dangers created by the opinion exceed its value).

(2)    The costs of lay opinion diminish and the benefits increase where cross-examination and argument by the party opposing the opinion are more likely to reveal defects in the judgment and perception of the witness without undue expenditure of time.

· The costs of lay opinion increase and the benefits diminish where cross-examination and argument are less likely to reveal defects in judgment and perception without undue expenditure of time.

· Certain categories have tended to be admissible:

· Mental, emotion or physical condition of a person observed by the witness. 

· Sanity, insanity, feelings, knowledge, intent, character, appearance, age, suffering, intoxication, etc. 

· The nature or condition of objects

· Appearance of objects, condition of an accident site, value of property or profits, quality or acceptability, adequacy of safety precautions or devices, the nature of a substance, smell and related matters.

· The nature of certain conduct and other events

· Speed of a vehicle, meaning of a statement, cause of an accident, modus operandi, etc.

· Identity or origin

· Voice identification, genuineness of handwriting, and identity of a person depicted in a person or videotape. 

 

 

SUBTOPIC: Expert Witness Testimony
 

 

RULE 702
GENERAL RULE: Expert testimony is admissible where:

(1)    The testimony is based on scientific, technical, or other specialized knowledge of a qualified expert witness;

· Bases of Qualification as an Expert: SKEET-skill, knowledge, experience, education, training 

· Party proffering the witness carries the burden of establishing qualification.

· Only need the amount of background necessary to ensure that the testimony will assist the trier of fact. 

· A background in just one of these five areas may be sufficient.

· Gaps in training or knowledge often weigh on credibility, not admissibility. 

(2)    The testimony will assist the trier of fact (to any degree) with determining an issue in the case;

· Factors: 
(a)    The testimony is relevant.

(b)    The testimony relates to esoteric matters beyond the common experience/sense of most laypeople and this knowledge is needed to determine the facts at issue.

(c)    The testimony will not undermine the judge’s power to decide the law or the jury’s power to decide the facts.

· Most courts prohibit experts from saying that one witness or party is or is not telling the truth (a conclusion of credibility and should be left up to the jury).

· Courts often exclude expert opinions that involve legal conclusions if those opinions tell the jury nothing about the facts--see below. 

· Courts generally conclude that expert testimony can assist the trier of fact even when the expert's opinion is equivocal. 

· An expert is usually permitted to give an opinion that there is a causal link b/w D's product and P's illness even where the expert is unable to state the opinion with a high degree of medical certainty. 

· But courts will reject expert testimony based on rack speculation

(3)    The testimony is based on sufficient facts or data (similar to rational basis rule under 701);

(4)    The testimony is the product of reliable principles and methods (no “phony” sciences allowed) (see below); and
(5)    The expert applied those principles and methods reliably and correctly.

· This is a 104(a) determination. 

 

· Reliability of Expert Testimony:
· 104(a): The judge is the gatekeeper and must determine the reliability of expert testimony before deciding to admit or deny admission of the evidence.

· But note that judges often are not trained in the subject matter of testimony.

· CURRENT FEDERAL RULE (Daubert + Kumho Tire) – Whether scientific expert testimony is reliable depends on the following factors:

(1)    Whether the method has been tested or can be tested (i.e., whether it has been duplicated or is subject to duplication to check results);

(2)    Whether the method has been subjected to peer review in publications;

(3)    The known or potential rate of error of the method;

(4)    General acceptance of the method within the relevant community; and
(5)    Relevancy (not so much a factor as it is a requirement).

· Kumho Tire extended Daubert to non-scientific testimony.

· One may also look to other factors in addition to Daubert when dealing with non-scientific expert testimony.

· Rule 702 reflects Daubert and Kumho tire after the 2000 amendment.

· Standard of Appellate Review for FRE 702 Decisions: Abuse of discretion. (Joyner)

· So trial court’s 702 finding will rarely be overturned.

· CURRENT CA RULE (old federal rule) (Kelley/Frye) – The results of scientific methods are inadmissible unless generally accepted within the relevant scientific community (usually, the field of expertise).

· Problem: it prevents the jury from hearing testimony based on a new method that simply hasn't had a chance to become generally accepted. 

 

RULE 703 – Bases of Opinion Testimony by Experts

· GENERAL RULE: Experts can rely on whatever data experts in the field normally rely on, including inadmissible evidence. 
· If expert opinion is based on inadmissible evidence, the proponent (not opponent) of that evidence may not disclose that evidence to the jury unless the court determines that the probative value of the evidence substantially outweighs the risk of unfair prejudice to the opponent (reverse 403).

· I.e., the judge may allow the jury to see the evidence for the purpose of evaluating the opinion and weighing the credibility of the evidence. 

· The opponent is not affected by FRE 703 and can always refer to the evidence relied upon by the expert witness in order to discredit that witness.

· Three types possible sources of information: first hand knowledge, admitted evidence, and facts or data not admitted into evidence if of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject. 

 

RULE 704 – Limits on Opinions Going to Ultimate Issues

· 704(a): 
· Expert opinions on ultimate issues that assist the trier of fact are admissible.

· An expert opinion on an ultimate issue is not objectionable per se, but is inadmissible unless the opinion assists the trier of fact to reach a conclusion.

· If the expert can describe facts where the jury can make the decision, there is no reason to hear opinion about the ultimate issue. 

· Many issues that go to ultimate issues don’t assist the trier of fact.

· Example – “D was driving negligently.”

· This adds nothing to evidence showing, for instance, that D was swerving uncontrollably.

· Example – “D is lying” or “D is telling the truth.”

· Expert can't give an opinion about guilt or innocence b/c it doesn't "assist" the jury. 

· Leonard's take on the rule: an expert is permitted to give an opinion that speaks to what the ultimate issue is but that he can't term it in legalese that is different from common language. 

· Could probably say D stole, but not that D committed first degree criminal larceny. 

· Expert cannot tell the jury what a statute or legal standard means (infringes on judge’s role), unless the statute uses language in an everyday way.

· When a statute has technical terms, especially if they are terms that have meanings that are different from everyday language, it infringes on the judge’s role because it instructs the jury.

· 704(b): Where the mental state or condition of a criminal D is an element of the case, an expert may not give an opinion on the ultimate fact of guilt, i.e., whether the D did or did not have the mental state or condition. 

· Ex. Expert opinion that the D was legally sane when the accused claims insanity as a defense would be excluded. 

· The rule does not forbid the expert to say that "in my opinion the D suffers from psychosis." It also does not forbid opinions about mental states that are not elements of a crime/defense. 

· This subdivision is usually interpreted to bar expert opinion only when it goes to the last step in the inferential process concerning D's mental state or condition. 

· There is a difference is an expert testifying that an accused "could" have a certain intent and testimony that he "did" have that intent. 

 

RULE 705
· GENERAL RULE: An expert may testify to and give reasons for his opinion without first testifying to the underlying facts or data, unless the court requires otherwise.

· The expert may be required to disclose the underlying facts or data on cross-examination.

 

RULE 706
· Judges can appoint experts on their own, and will usually do so to put the jury in a better position to rule on the facts of the case.

· If a judge appoints an expert, the expert can be impeached by either side.

 

 

 

 

_______________________

PRIVILEGES

SUBTOPIC: General Rule and Policy
 

Costs and Benefits of Privileges

· Benefits:
· Utilitarian – Promote the development of the privileged relationships--the prevailing view, based on notions of utility

· Moral – Privileged relationships are valuable enough to not force the actors to face each other as adversaries.

· Business – Free exchange of information (promote full and frank communication).

· Privacy – Privileges reflect the value society places on privacy in personal and business matters.

· Costs:
· Deprives fact-finder in litigation of what might turn out to be important information that the fact-finder could use to reach the truth of the matter.

· Thus, privileges should be limited only to those situations where they are absolutely necessary (i.e., the privileged relationship will not work without the privilege). (WIGMORE)

· Necessary: A/C privilege, because client won’t tell attorney everything unless he thinks it will be confidential.

· Unnecessary: Not necessary, b/c patient has incentive to tell the truth to the doctor whether or not privilege exists, namely, to receive effective medical treatment.

· Privileges should be narrowly construed and should be established only where absolutely necessary, given the heavy costs on fact-finding that they may impose.

 

RULE 501
· GENERAL RULE: Privilege law is federal common law. 

· EXCEPTION: In diversity cases, state privilege law will govern where state law supplies the rule of decision for an element of the claim or defense.

· A specific application of the Erie Doctrine.

 

CEC #??? – All privileges must exist by statute.

 

EXAM TIP: The information is not privileged, but rather the communication of that information. Therefore, if a privilege precludes disclosure of a communication regarding certain facts, the party seeking to proving those facts can employ other means of doing so (i.e., can still ask the party invoking the privilege about the facts, the communication of which is privileged).

· What this means is that a party cannot make the information privileged simply by telling her lawyer, or her doctor, etc.

 

 

GENERAL RULE

(1)    Communications in which

(2)    the parties in a covered relationship 

(3)    discuss information 

(4)    in confidence 

(5)    are privileged.

 

· All but one privilege deals with confidential communications that is w/in a particular particularly defined group relationship. 

 

EXAM TIP: A witness who invokes a privilege is deemed “unavailable” for purposes of the hearsay rule. (Also, remember that a refusal to testify based on a privilege not recognized by the law may nevertheless be enough to trigger a Rule 801 exception.) 
 

Holder of the Privilege

· Definition: The party in the relationship who is the only one who may waive the privilege (i.e., to allow the revelation of the privileged communication).

· Non-holder must maintain and assert the privilege, but may not waive it.

· EXCEPTION: Where the holder authorizes the other party to reveal the contents of the privileged communication.

· Example – “My client wants everyone to know that . . . .”

· NOTE: Privileges apply not just at trial, but during any phase of recovery, including depositions/discovery (this is an exception to the general rule that the rules of evidence don’t apply during discovery).

· Therefore, failure to assert the privilege during discovery may constitute waiver.

 

Waiver

· GENERAL RULES:
· Must be voluntary.
· May be express or implied.

· Conduct

· Failure to assert privilege when necessary

· Waiver occurs at the moment at which the confidential information was overheard.

· Presence of Third Parties: 

· The presence of a third party during the confidential communication does not necessarily constitute waiver of the privilege.

· Sometimes, third parties may be necessary to the relationship in which communications are privileged.

· Example – The presence of a lawyer’s secretary during a meeting in which the client communicates confidential information does not destroy the A/C privilege.

· However, if the client, patient, etc. brings an unrelated third party with her to the meeting during which the confidential communication takes place, this may constitute a waiver of the applicable privilege.

· Inadvertent Disclosure (Overhearing):
· Common Law (“Eavesdropper Rule”)

· If a privileged communication is overheard by a third party who does not fall within the privileged relationship, the privilege is automatically waived.

· Does not matter whether holder took reasonable steps to prevent the conversation from being overheard.

· Does not matter how the information was overheard (e.g., whether the third party acted in bad faith).

· If the holder has very little choice on where to have the confidential conversation, no waiver so long as holder communicates reasonably (e.g., not speaking very loudly).

· Policy – Protect criminal Ds who have to meet with their attorneys at the jail, or in the police station.

· NOTE: The same rule applies under the Modern Rule.

· Modern Rule
· If the holder takes reasonable steps to prevent the overhearing of the confidential information, the privilege is not waived.

· Examples – 

· Using a cordless phone to engage in a conversation on confidential information is reasonable.

 

 

SUBTOPIC: Covered Relationships
 

Attorney/Client Privilege

· GENERAL RULES:
· Universally recognized.

· The A/C privilege is triggered as soon as client and lawyer meet.

· There is no requirement of formal representation for the A/C privilege to apply.

· The privilege works both ways: covers questions and statements of the clients and the attorney's advice

· If the A/C privilege applies, it is absolute (i.e., the opponent cannot overcome the privilege).

· The attorney need not be licensed to practice law in the state for the A/C privilege to apply.

· Some states' definition of attorney includes more than just attorneys, but someone that the client reasonably believes to be an attorney--a good imposter would work. 

· The attorney must assert the privilege unless the client chooses to waive it.

· Conduits – A lawyer may use a doctor, hypnotist, etc. as a conduit for communication between the client and the attorney.

· The conduit’s communication with the attorney regarding the examination, session, etc. is privileged under the A/C privilege.

· A/C privilege survives the client’s death.

· Otherwise, clients would be deterred from speaking 100% truthfully if they thought the confidential communications could be revealed after their deaths.

· EXCEPTIONS: The A/C privilege does not protect confidential communications between attorney and client where:

(1)    Crime fraud exception: The client consults the lawyer for the purpose of committing a crime or fraud, the relevant communications that are not privileged.

· This rule applies only where the client approaches the attorney for purposes of:

(a)    Avoiding detection;

(b)    Continuing to commit a fraud; or
(c)    To cover up a crime.

· This rule does not mean that the lawyer has to divulge her client’s confession that he committed a crime.

· 104(a) allows a trial court to review any evidence that is not yet deemed privileged in determining whether an exception applies. For instance, Scientology case where the court could hear A/C transcript b/c it wasn't yet deemed privileged. Once evidence is deemed privileged, the court can not use it to make a 104(a) preliminary fact determination. 

· Before a court can require an in camera review of privileged A/C communications it must find: The party opposing the privilege has to show a factual basis adequate to support a good faith belief by a reasonable person that if it conducted an in camera review it would find that a crime/fraud exception would apply; 

(2)    Two or more parties make a claim to the same deceased client, communications between the deceased client and the attorney are not privileged.

· E.g., a money dispute between decedent and two or more other people.

(3)    The client sues the lawyer for breach of attorney obligations (malpractice), then communications relevant to that claim are not privileged.

(4)    The lawyer sues the client for breach of the client’s obligations (fees), communications relevant to that claim are not privileged.

(5)    The lawyer was a witness to an attesting document, not privileged.

· E.g., A lawyer must attest to a will by saying that “client appeared before me, appeared to be of sound mind,” etc. These communications are not privileged.

(6)    The lawyer represents two clients jointly, and the two clients get into a dispute with one another, the lawyer’s communications with either client are not privileged.

· Corporate Clients: Usually, the “client” will be apparent, but sometimes, it may be difficult to ID the client when dealing with companies/corporations.

· Control Group Test (narrow):

· STANDARD – Only those people who are high up enough in the company to make policy decisions fall under the purview of the A/C privilege--those that were in a position to act on the attorney's advice

· Does not encompass mid- or low-lever corporate EEs. 

· Subject Matter Test (broader): 
· STANDARD – A corporate EE’s communications with an attorney concerning a legal matter that falls within the scope of the EE’s employment is privileged.

· Applies to mid- and low-level EEs as well as high-level EEs.

· The scope of the privilege depends on whether the matter communicated by the EE to the attorney is within the scope of EE’s employment.

· Upjohn (broadest):

· STANDARD – An EE, regardless of her rank in the company, is protected by the A/C privilege where:

(1)    The communication takes place at the direction of the company’s lawyer for the purpose of securing legal advice.

(2)    The EE is told about confidentiality and told to keep the matters confidential (i.e., the communication is made in confidence); and
(3)    The communication concerns subject matters that fall within the scope of the EE’s employment (i.e., as part of her job, the EE was involved in the event that gave rise to the litigation).

· In essence, an adoption of the subject matter test (though not expressly so).

· Rejects control group test.

· Too narrow

· Chills corporate EEs, especially lower-level EEs, from disclosing important information to attorneys.

· Thus, attorneys cannot properly represent attorneys because they won’t have all the information they need.

 

Attorney Work-Product Doctrine

· Prevents opponent in litigation from benefiting from the attorney’s work for her client.

· I.e., A party cannot wait for the opposing side to conduct the investigation, and then say, “Turn it over.”

· Not absolute (unlike A/C privilege). 

· The opponent may overcome the privilege by showing:

(1)    A real need for the information, and
(2)    No reasonable means of the obtaining the information itself.

· Attorneys thoughts and opinions would be redacted from any work product that the opponent is able to obtain.

 

Doctor/Patient Privilege

· Not universally recognized as a general privilege (but CA does recognize).

· CEC ___: [FILL]
· Psychotherapist/Patient Privilege:
· Almost universally recognized (states and fed).

· Unlike treatment for physical ailments, courts presume that people will not be truthful with their therapists if their communications are not privileged.

· Federal: Courts recognize a broad psychotherapist/patient privilege.

· Applies to psychotherapists and clinical social workers.

· But in most states, the exception does not apply to social workers.

· Thus, the privilege benefits mostly those with influence and wealth, because poor people cannot usually afford psychotherapists or psychologists and must go to social workers.

· CEC 1017: No psychotherapist/patient privilege where the court appoints a psychiatrist.

· EXCEPTIONS (to all medical privileges) 

· Patient Litigant Exception: If in making a claim or defense, the patient puts her physical or mental condition in issue, any communication b/w the doctor and the patient about that matter is no longer privileged.

· A very broad exception.

· Eviscerates the D/P privilege in most situations in which the medical privilege is asserted, because most patients will have to put their physical or mental condition in issue when making a claim or defense.

· Example – In a personal injury case, P argues that she suffered physical injuries as a result of a car accident. 

· Any communications b/w P and her doctor regarding these injuries are no longer privileged, including anything relevant that was discussed before the accident (e.g., where P was already seeing her doctor regarding a physical or psychological condition that was exacerbated by the accident and for which she seeks compensation) that is relevant. 

· Also applies when there is an implied tender of the condition: spouse of deceased husband who "fell" out of a window of Rockefeller Center. She claimed defective window. D claimed it was a suicide. The Court held that the materials related to the conversation w/psyche brought into question the husband's mental state and not subject to the privilege b/c of the patient-litigant exception. 

 

EXAM TIP: Where a lawyer sends his client to see a doctor, the communications between the client and doctor are privileged under the A/C privilege, and thus not subject to the patient litigant exception.

 

· Dangerous Patient Exception: The psychotherapist/patient privilege disappears where the patient is dangerous.

· E.g., Menendez Brothers case.

· CA court held that there was no D/P privilege between the Menendez brothers and their therapist. 

· NOTE: Tort Duty/Liability
· Psychotherapists may have a duty under tort law to disclose information to the authorities if their patient threatens to harm a third party, and they may be held liable in tort if they fail to do so.

· E.g., Tarasoff in CA.

· But this is not an evidence issue, but a legal liability issue.

· This does not affect the existence or non-existence of the D/P privilege. The privilege remains intact.

 

Clergy Privilege (penitential communications only)

· GENERAL RULE: A penitential communication is privileged where

(1)    A person consults a minister/rabbi/priest/imam

(2)    For the purpose of receiving spiritual guidance.

· Spiritual Guidance = something within the clergyman’s professional authority to receive and discuss under the doctrine of his faith.

· Something that relates to the clergyman’s job.

· Need not be a confession to a crime or wrong.

· Need not be a request for God’s absolution for having done something wrong.

 

EXAM TIP: The subject matter of the communication is irrelevant. So if the penitent speaker confesses to the clergyman that he is planning to commit a crime, the privilege remains intact unless both of them waive it.

· However, it has to be penitential. Trying to cover up a crime or seeking legal help wouldn't be penitential. 

 

EXAM TIP: In some religions, lay people may be given responsibilities that have spiritual implications. If the tenets of a religion bring lay people within the scope of confidential communication regarding spiritual matters, then communications between penitent speakers and those lay people are also privileged.

· Basically, it can be anyone as long as the person listening is authorized to listen in confidence to the concerns of the members of the church. 

 

EXAM TIP: If a religion is not well-established, the court may have to determine whether it is actually a religion to see if the privilege applies. Most courts will not dig too deeply, and will base their decision on whether the organization has the legal trappings of a religious organization (e.g., tax exemptions). If it does, then the court will be inclined to find that the religion is legitimate and that the clergy privilege thus applies.

 

· JDX: In some jdxs (including CA), both the clergyman and the penitent speaker are holders of the privilege.

· In these jdxs, both holders must waive the privilege in order for the privileged communication to be revealed.

· If one wants to waive but the other doesn’t, the communication remains privileged.

· RATIONALE: Don’t put priests in a position where they have to be thrown in jail for contempt for not violating their religious tenets to adhere to the law.

· Group Settings: In some jdxs, communications regarding spiritual matters that occur in a group setting may be privileged, because the courts may not want to step on the shoes of the religious organization which believes that spiritual guidance can be obtained effectively in a group setting.

· But the penitent speaker in a group setting runs a real risk of waiving the clergy privilege.

 

Spousal Privilege

· Confidential Communications Privilege (operates just like profession/lay person relationships (e.g., atty/client)):

· GENERAL RULE –
(1)     Any communication b/w spouses

(2)     that occurs in confidence 

(3)    during the spousal relationship

· The communication may regard events that occurred before the marriage.

(4)    is privileged indefinitely (even if the spousal relationship dissipates).

· JDX – In some jdxs, both spouses are holders of the privilege (spouses are equals).

· Generally, the privilege survives the death of the married couple.

· Courts are very reluctant to extend spousal privileges to couples who don’t fit within the legal definition of marriage.

· Adverse Spousal Testimony Privilege:
· GENERAL RULE – A spouse may refuse to testify against his or her spouse so long as the couple is married.

· Holder: The holder of the privilege is the spouse who is going to testify (Trammell). The accused spouse may not prevent a testifying spouse from taking the stand, so long as the testifying spouse voluntarily waives the privilege. 

· Trammell overruled the old rule, which made the spouse against whom the testimony would be submitted the holder.

· CA recognizes a privilege not to be called as a witness against your spouse. 

· Adverse testimony privilege does not survive the death of the marriage. 

· EXCEPTION (applies to both spousal privileges)

· No spousal privilege(s) in prosecutions/actions where one spouse abused the other.

 

Parent/Child Privilege

· Almost universally not recognized (though some jdxs are beginning to it).

 

 

 

 

 

____________________________________________________

BURDENS & PRESUMPTIONS

 

NOTE: No FRE that governs burdens of persuasion or production.

 

SUBTOPIC: Burdens of Proof and Presumptions
 

BURDENS OF PROOF---cut and pasted from the end of Ch. 1

· TWO KINDS:
· Burden of Persuasion
· Determines

(1)    Who bears the burden of proof.

· I.e., who must lost if the standard of proof is not satisfied. 

(2)    The amount of proof that must exist for a fact to be deemed “proven.”

· E.g., preponderance of the evidence, clear and convincing evidence, beyond a reasonable doubt.

· Established by the substantive law.

· Burden of Production
· Determines which party, at a given moment, bears the responsibility of producing evidence to support its position.

· If a party that bears the burden of production fails to offer enough evidence to support its position, the opposing party may successfully move for dismissal or summary judgment.

· This can shift.

· Presumptions: 

· Definition: Procedural devices that establish preferences in favor of or against the existence of certain facts.

· Alternative Definition: A conclusion of fact that the law requires the fact-finder to draw from another fact or group of facts.

· If certain facts exist, the presumption requires that a particular fact be found to exist.

· Thus, unlike an inference, which is permissive, a presumption is conclusive.
· However, some presumptions are rebuttable.
 

 

Burden of Persuasion

· Definition: A legal standard that 

(1)    Establishes the amount of proof a party must offer to prevail (i.e., the quantum of evidence);

· Beyond a reasonable doubt, clear and convincing, preponderance

· Which one applies is a function of substantive law, not evidence law.

(2)    Determines which party bears the burden of persuasion.

· Also determined by substantive law, not evidence law.

· Burden of persuasion never shifts in criminal trials, but may shift in civil trials (again, as a function of substantive law).

 

Burden of Production

· Definition: The amount of evidence a party must offer to withstand a motion to dismiss the case before the jury can decide the case.

· Standard: Enough evidence that would allow the jury to find for the party with the burden of production.

· Usually, “more than a scintilla” (low standard) (evidence sufficient to support a finding).

· Burden of production can shift during trial—the party with the burden of production is the party that carries the burden of persuasion at a given moment in the trial.

· Burden of production usually starts with the party that has the burden of persuasion.

· Most courts require an affirmative showing of evidence (i.e., plaintiff cannot withstand a motion to dismiss simply by arguing that the opposing party is lying).

 

Presumptions

· Inference: a rational conclusion one might make from hearing evidence--always permissive

· Presumption: a conclusion that must be made based on the existence of foundational facts. 

· Definition: A legally established relationship between a foundational fact and a presumed fact.

(1)    Foundational fact = evidence 

(2)    Presumed fact = a mandatory inference

· A regular inference is permissive.

· GENERAL RULE: Where a presumption applies, if the foundational fact is offered, the jury must presume the other fact, unless rebutted.
· All presumptions are rebuttable (be definition).

· Irrebuttable presumptions are not actually presumptions, but are merely rules of law--i.e., a child born to a wife cohabiting with her husband is conclusively presumed to be the biological child of the father. 

· The court must instruct the jury to presume the fact unless the opponent has offered evidence sufficient to rebut.

· Rationale: 

(1)    Facilitate the process of proof (efficiency).

· Streamlines the proof process by removing the need to offer evidence, call witnesses, etc. to prove a fact that is likely not an issue (e.g., that a letter reached its intended recipient.

· Prevents the distortion of facts.

(2)    Furthers substantive policy 

· Example – In some jdxs, all people in a vehicle are presumed to possess contraband.

· This furthers the social policy of deterring people from placing themselves in situations where there may be drugs, weapons, etc. without their knowledge.

· Presumptions in Criminal Cases: 
· The right to a jury trial prevents a true presumption from operating against a criminal D.

· Judge may not instruct the jury that it must make a presumption, but may instruct on an inference so long as he makes clear that the jury need not find the inference to be true.

· Four Options for Party Against Whom Presumption Operates:
(1)    Do not challenge the presumption. 

· Effect: If the jury finds all the foundational facts, the presumption will operate. The judge should instruct the jury that if they find that the foundational facts, they must find that the fact is presumed. 

(2)    Provide evidence to contest/challenge the foundational fact only.

· Effect: Same—if the jury finds the foundational fact, the presumption will operate. Finding foundational facts will be a jury question. 

(3)    Provide evidence to contest/challenge the presumed fact only.

· Effect: JDX permutation

· Traditional View (Majority) – “Bursting Bubble Theory of Presumption”

· If the party against whom the presumption would operate offers evidence on the presumed fact (meets its burden of production), the presumption disappears (i.e., the bubble bursts).

· Only the burden of production shifts to the opponent.
· Theory: there is no need for presumption b/c there is evidence on both sides. 

· Rationale: The only function of presumptions is to facilitate proof (not also to further substantive policy).

· FRE 301-302 adopt the bursting bubble theory of presumptions.

· Modern View (Minority) – 

· If the party meets his burden of production to establish the foundational facts, the burden of persuasion shifts to the party against whom the presumption would operate. 

· Rather, both the burden of production and the burden of persuasion shift to the opponent.
· Jury instruction: if you find that the P has offered sufficient evidence on the foundational facts, you must find that the presumed fact, unless the D convinces you that it was not received by a preponderance of the evidence. 

· Rationale: Presumptions both facilitate proof and further substantive policy.

· CA –

· Two classes of presumptions:

· Some only affect the burden of production (bursting bubble theory) (e.g., CEC 630). 

· We view these presumptions as evidence tools

· Examples – Money lent/owed to another; mailing of properly mailed letters.

· Some affect both burden of production and burden of persuasion (e.g., CEC 660).

· These presumptions are more policy based. 

· If a presumption is primarily policy based, it primarily affects the burden of persuasion. If it is primarily process based, then it primarily affects the burden of production.

(4)    Challenge both the foundational and presumed facts.

· Conflicting Presumptions: 
· Definition: Two presumptions in the same case that would reach opposite conclusions on the same facts.

· GENERAL RULE: 
· If one presumption is policy-based and the other is not, effectuate the former.

· If neither or both presumptions are policy-based, ignore the presumptions and let the jury find the inference on its own.

 

 

 

 

Questions

· CLARIFY: Do CEC 795 and Shirley bar all testimony, or only post-hypnosis testimony?

· Under 104(b), may the court only consider admissible evidence, because this is all the jury may consider?

· FRE 413-415; CEC 1108/1109: 

· Do they allow evidence of acts committed both before and after assault giving rise to current charge/claim, or only before?

· Can court still exclude under FRE 403?

· What exactly do we need to take away from the Michelson case?

· 412(b)(2) – Evidence of V’s reputation is admissible only if placed in controversy by V.

· Does this mean that opinion evidence is also admissible in this situation?

· CHECK 1103(c) – Criminal cases

· (3) – D may offer evidence of V’s past sexual conduct with Defendant for any purpose, including to prove consent.

· (1) – But D may not offer evidence of V’s past sexual conduct with anyone other than defendant to prove consent.

· What differences b/w CEC and FRE, if any, should we be aware of w/r/t mode of examination?

· When the Rules (607-609) talk about the credibility of a witness, are they using this as a synonym for evidence of character for truthfulness or untruthfulness?

· Can extrinsic evidence ever get in under 608(a)? Example?

· Luce v. United States – Does the rule requiring Ds to testify before appealing use of prior convictions evidence apply only to criminal Ds, or civil Ds as well?

· Can prior inconsistent statements still get in if they are not “non-hearsay” under 801(d)(1), but get in under a hearsay exception (like prior consistent statements can)?

· YES – could even pick and choose. If another hearsay exception applies, then don’t need to go through 801(d)(1).
· Does CEC 1153 also apply to pleas of nolo contendere?

· What is the CA analog for FRE 106 (completeness rule)? 

