EVIDENCE OUTLINE
CHAPTER 1:  THE PROCESS OF PROOF

Appellate Review of Evidentiary Issues

Federal Rule 103:  Rulings on Evidence

(a)  Effect of erroneous ruling.  Error may not be predicated upon a ruling which admits or excludes evidence unless a substantial right of the party is affect, AND

(1) Objection.  In case the ruling one admitting evidence, a timely objection or motion to strike appears of record, stating the specific ground of objection, if the specific ground was not apparent from the context; OR

(2) Offer of proof.  In case the ruling is one excluding evidence, the substance of the evidence was made known to the court by offer or was apparent from the context within which questions were asked.  Once the court makes a definitive ruling on the record admitting or excluding evidence, either at or before trial, a party need not renew an objection or offer of proof to preserve a claim of error for appeal.
(b) Record of offer and ruling.  The court may add any other or further statement which shows the character of the evidence, the form in which it is offered, the objection made, and the ruling thereon.  It may direct the making of an offer in question and answer form.

(c) Hearing of jury.  In jury cases, proceedings shall be conducted, to the extent practicable, so as to prevent inadmissible evidence from being suggested to the jury by any means, such as making statements or offers of proof or asking questions in the hearing of the jury

(d)  Plain error. Nothing in this rule precludes taking notice of plain errors affecting substantial rights although they were not brought to the attention of the court.

· Successful appeal of an alleged evidentiary error:  3-step process

I. The party must preserve the issue for appeal.

A. This means obtaining a clear ruling from the TC and making certain that the record is sufficiently complete to allow for effective review

II. The party must persuade the appellate court that the TC committed an error in the admission or exclusion of evidence

III. The party must convince the court that the error “affected a substantial right” of that party

A. I.e. that the error was prejudicial

IV. Preservation of error (first requirement)
A. An appellate court will not review an aggrieved party’s assertion of evidentiary error unless party has properly preserved (made record of) that error

B. If the party’s claim is that the court erroneously admitted evidence, the party must have made a timely objection to the evidence on the record and stated the specific ground for the objection, unless the specific ground is apparent from the context

V. Affecting a substantial right (second requirement)
A. Each case is reviewed on its own facts – if the appellate court concludes that the error substantially swayed the jury in rendering its verdict or had a material effect on the verdict, the court will reverse.  

VI. Plain Error Exception (Rule 103(d))
A. If the trial court committed a PLAIN ERROR, an appellate court will review the issue even if the party did not make a timely objection or otherwise make a record for appeal.  A plain error is one so obvious that a formal objection would be unnecessary to alert the trial court to the problem

VII. Level of Deference:  how much deference should appellate courts show to TC’s evidentiary rulings?
A. Abuse of discretion standard

Sources of Evidence and the Nature of Proof

I. Witnesses:  The Requirements of Competency, Personal Knowledge, and Oath or Affirmation
A. “Competent to be a witness”
1. FR 601:  General Rule of Competency
a) Every person is competent to be a witness except as otherwise provided in these rules.  However, in civil actions and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision, the competency of a witness shall be determined in accordance with State law 

(1) Hanna doctrine(state law supplying rule of decision as to claim or defense means that state law will determine competency of witness
b) Addresses when a person will be permitted to testify as a witness, not what the W has to say.  Makes obsolete pre-existing common law that disqualified many people from testifying.  Competency of a W to testify is not the same as credibility.  

c) Exception: State law sometimes controls the competency of a witness testifying in federal court.  State competency law must be applied when 

(1) the issue arises in a civil action, 

(2) it concerns an element of a claim or defense, and 

(3) the claim or defense is one as to which state law supplies the applicable substantive rule.  (ERIE DOCTRINE in action)

2. CEC § 700:  General Rule As To Competency 
a) Except as otherwise provided by statute, every person is qualified to be a witness
(1) Caveat – Unlike the federal rules, in CA, a witness can be disqualified.
3. CEC §701:  Disqualification of witness
a) A person is disqualified to be a witness if he or she is:

(1) Incapable of expressing himself or herself concerning the matter so as to be understood, either directly or through interpretation by one who can understand him; OR

(2) Incapable of understanding the duty of a witness to tell the truth.

b) In any proceeding held outside the presence of a jury, the court may reserve challenges to the competency of a witness until the conclusion of the direct examination of that witness.

B. Competency of Judge, Jurors, and Attorneys
1. FR 605:  Competency of Judge as Witness
a) The judge presiding at the trial may not testify in that trial as a witness.  No objection need be made in order to preserve the point.

2. CEC §703:  Judge as Witness
a) If the presiding judge is called to testify as a witness, before testifying, he is required to inform the parties of about what he is going to testify to (out of the presence of the jury)

b) If a party objects ( (1) presiding judge may not testify, (2) judge shall declare a mistrial and (3) send the action to another judge

(1) If a party calls the presiding judge to testify, that party gives its consent to a motion for mistrial.

c) If no party objects ( Presiding judge may testify.  

3. CEC §703.5:  Judges, arbitrators or mediators as witnesses; subsequent civil proceeding
a) Judges, arbitrators & mediators are NOT competent to testify in subsequent civil proceedings as to any statement, conduct, decision or ruling related to a prior proceeding EXCEPT as to a statement or conduct that could (a) give rise to civil or criminal contempt, (b) constitute a crime, (c) be the subject of investigation by the State Bar or Commission on Judicial Performance, or (d) give rise to disqualification proceedings under paragraph….

4. FR 606:  Competency of Juror as Witness
a) At the Trial.  A member of the jury may not testify as a witness before that jury in the trial of the case in which the juror is sitting.  If the juror is called to testify, the opposing party shall be afforded an opportunity to object out of the presence of the jury.

b) Inquiry into validity of verdict or indictment.  Upon an inquiry into the validity of a verdict of indictment, a juror may not testify as to any matter or statement occurring during the course of the jury’s deliberations or to the effect of anything upon that or any other juror’s mind or emotions as influencing the juror to assent to or dissent from the verdict or indictment or concerning the juror’s mental processes in connection therewith, except that a juror may testify on the question whether extraneous prejudicial information was improperly brought to the jury’s attention (e.g. any source other than admitted evidence) or whether any outside influence was improperly brought to bear upon any juror (e.g. bribes, threats).  Nor may a juror’s affidavit or evidence of any statement by the juror concerning a matter about which the juror would be precluded from testifying be received for these purposes.
c) December 1, 2006 Amendment
(1) A juror may testify about whether there was a mistake in entering the verdict onto the verdict form, but would not allow juror testimony that the jurors misunderstood the court’s instructions

d) An inquiry into the validity of a verdict or indictment – this provision applies, for example, in a hearing on a motion for a new trial based on a claim that a verdict reached by the jury was invalid.  606(b) provides that jurors are incompetent to testify in that hearing as to what happened during deliberations or what mental processes and emotions played a role in their decision.  

e) jurors are not permitted to testify as to irregularities in jury decision making when they are internal to the jury, but are permitted to testify concerning outside sources.  

5. Tanner v. U.S. (1987):  Jury drank and did drugs during trial and convicted D of fraud.  Ct stated that jury system is not perfect, and that it would not survive if that was the goal.  D argued that drugs were an outside influence, but ct rejects this, saying they are no more of an outside influence than a virus or lack of sleep.  Jurors were observed during trial, and counsel should have reported inappropriate behavior when they saw it prior to the verdict.  

6. CEC §704:  Juror as witness
a) Before a juror sworn and impaneled in the trial of an action may be called to testify before the jury in that trial as a witness, he shall, in proceedings conducted by the court out of the presence and hearing of the remaining jurors, inform the parties of the information he has concerning any fact or matter about which he will be called to testify.

b) Against the objection of a party, a juror sworn and impaneled in the trial of an action may not testify before the jury in that trial as a witness. Upon such objection, the court shall declare a mistrial and order the action assigned for trial before another jury.

c) The calling of a juror to testify before the jury as a witness shall be deemed a consent to the granting of a motion for mistrial, and an objection to such calling of a juror shall be deemed a motion for mistrial.

d) In the absence of objection by a party, a juror sworn and impaneled in the trial of an action may be compelled to testify in that trial as a witness.

7. CEC §1150:  Evidence to test a verdict
a) Upon an inquiry as to the validity of a verdict, any otherwise admissible evidence may be received as to statements made, or conduct, conditions, or events occurring either within or without the jury room, of such a character as is likely to have influenced the verdict improperly.  No evidence is admissible to show the effect of such statement, conduct, condition, or event upon a juror either in influencing him to assent to or dissent from the verdict or concerning the mental processes by which it was determined.

b) Nothing in this code affects the law relating to the competence of a juror to give evidence to impeach or support a verdict.

C. Competency of a witness whose recollection has been refreshed through hypnosis
1. Four Approaches: In response to the reliability problems relating to hypnosis, courts have taken 4 general approaches in determining the competency of a witness whose recollection has been refreshed through hypnosis: 

a) The witness is per se competent
(1) Witness deemed competent.  Reliability is assessed by jury in normal fashion after testimony, cross and expert testimony.  

b) The witness is per se incompetent
a. W is incompetent to testify as to any subject discussed while under hypnosis.  Some court adopt modified per se, making it ok for them to testify to matters W recalled prior to hypnosis. 

c) The witness is competent if safeguards are employed
(1) if procedures employed to guard against confabulation, such as:

(a) psychiatrist or psychologist experienced with hypnosis and not regularly employed by police conducts session

(b) session is recorded

(c) before hypnosis, a detailed record is created of the witness’s then-existing recollection

(d) only the hypnotist and the subject are present during the session

d) The witness is competent if, on balance, circumstances suggest reliability
(1) Court balances the risk of unreliable testimony against the value of the testimony if reliable

2. People v. Shirley (Cal. 1982)
a) Victim was hypnotized and curt admitted her testimony concerning alleged rape.  D was convicted.  CA SC reversed conviction, saying that statements made under hypnosis may not be introduced because the reliability of such statements are questionable.  

b) In response, CA legislature enacted CEC §795.  

(1) NOTE: If this is a civil case brought in federal court with diversity jdx, the governing law is Shirley.  §795 only applies to criminal proceedings.  

3. CEC §795:  Testimony of Hypnosis Subject; Admissibility; Conditions
a) The testimony of a W is not inadmissible in a criminal proceeding by reason of undergoing hypnosis for the purpose of recalling events which are the subject of W’s testimony if the following are met: 

(1) Testimony is limited to matters which the W recalled and related prior to H

(2) Substance of prehyp memory is preserved

(3) H conducted according to following: 

(a) written record made prior to hypnosis documenting the W’s description of the event, 

(b) W gave informed consent, 

(c) hypnosis session was videotaped, 

(d) performed by licensed therapist outside the presence of law enforcement personnel,

(4) Prior to admitting the evidence, court holds hearing pursuant to 402 where the proponent offers clear and convincing evidence that H did not affect the testimony to make it unreliable.  

4. CEC §795 relaxes rule of People v. Shirley to permit some testimony but limiting it only to things remembered before hypnosis

5. Rock v. Arkansas (1987)
a) Criminal prosecution, D accused of shooting husband.  Arkansas has rule similar to §795, she is hypnotized, remembers that the she didn’t pull the trigger.  TC does not allow her to use this testimony.  SC reverses on the ground that this rule violated her constitutional rights to testify in her defense.  Constitution trumps the rules of Evidence.   

(1) Rock does not say a criminal D can always testify. Rather it says you can’t have a rule that categorically forbids it, but it can be forbidden in certain circumstances.
(2) SC narrowly ruled that you can’t apply rule categorically, you have to look at it case-by-case
D. The “Personal Knowledge” Requirement
1. FR 602:  Lack of Personal Knowledge
a) A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter.  Evidence to prove personal knowledge may, but need not, consist of the witness’s own testimony.  This rule is subject to the provisions of Rule 703, relating to opinion testimony by expert witnesses.

(1) A witness can have personal knowledge of facts only if she perceived those facts with one or more of her senses

(a) Witness must be able to comprehend, remember, and communicate what she perceived

(2) Sufficient to support a finding(not a demanding standard

(3) a witness has personal knowledge as long as a reasonable juror could conclude that the witness perceived, comprehends, remembers, and can communicate the facts.

(4) Hearsay or Personal Knowledge?  Look at form of testimony – if W is quoting it is hearsay.  Otherwise it is personal knowledge objection.  

(5) Issues of quality of view of an event go to credibility, not admissibility(so there is no PK problem
b) Last sentence of FR 602 recognizes one narrow exception to the PK requirement(Rule 703 sometimes permits an expert witness to testify based on facts she did not perceive with her own senses

c) The witness must have personal knowledge when he testifies.  It is not sufficient that he once had knowledge (i.e. an ER Dr. who treated patient but doesn’t remember and needs to look at his notes, does not have personal knowledge b/c although he did at one time, the rule applies to the witness’ personal knowledge when testifying).  

2. CEC §702:  Personal Knowledge of witness
a) A witness’ testimony is inadmissible unless he has personal knowledge of the matter.  If a party objects to a witness testifying, personal knowledge must be shown before the witness may testify.  Any admissible evidence, including witness’ own testimony may show his personal knowledge.

b) Sufficient to sustain a finding – Personal knowledge is a preliminary fact that must be established by evidence sufficient to sustain a finding.   
E. The “Oath or Affirmation” Requirement
1. FR 603:  Oath or Affirmation
a) Rule:  Before testifying, every witness shall be required to declare that the witness will testify truthfully, by oath or affirmation administered in a form calculated to awaken the witness’ conscience and impress the witness’ mind with the duty to do so

b) Oath or affirmations are promises to tell the truth.  An oath invokes God in connection with her promise, whereas an affirmation does not.  The W needs only to say something that will awaken her conscience.  

(1) Oath or affirmation does not actually have to awaken the witness’s conscience; rather, the provision only requires a solemn ceremony calculated to stimulate truthfulness (an insincere witness may testify so long as she “goes through  the motions” of oath or affirmation

2. CEC §710:  Oath Required
a) Every witness before testifying shall take an oath or make an affirmation or declaration in the form provided by law, except that a child under the age of 10 or a dependent person with a substantial cognitive impairment, in the court’s discretion, may be required only to tell the truth.

II. Real Evidence:  Authentication and the Best Evidence Rule
A. Tangible Evidence(2 types

1. real evidence
a) an item that was directly involved in the very events that are at issue in the case
2. demonstrative evidence
a) an item that merely illustrates testimony, such as a diagram

b) not directly involved in the events at issue

c) can be used only if the testimony it illustrates is admissible and the demonstrative evidence accurately reflects that testimony

B. Authentication
1. FR 901:  Requirement of Authentication or Identification
a) General Provision.  The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims
b) Illustrations.  Examples conforming to requirements of rule

(1) Testimony of witness with knowledge.
(a) CEC § 1413:  Witness to the Execution of a Writing
(i) Anyone who sees a writing made may authenticate it.  

(2) Nonexpert opinion on handwriting.  

(a) Non-expert opinion as to the genuineness of handwriting, based upon familiarity not acquired for purposes of the litigation
(b) CEC § 1416:  Proof of Handwriting by Person Familiar Therewith
(i) Non-expert can give an opinion as to whether it’s someone’s handwriting if that non-expert has personal knowledge of the handwriting of the supposed writer (i.e they saw the writer write before, got letters from the person, etc.).  

(3) Comparison by trier or expert witness.

(a) Comparison by trier of fact or by expert witnesses with specimens with have been authenticated.
(b) CEC § 1417:  Comparison of Handwriting by Trier of Fact
(i) Trier of fact can compare the handwriting with other handwritings found to be genuine.

(c) CEC § 1418:  Comparison of Writing by Expert Witness
(i) Expert can compare a proferred writing with one that is found to be genuine.  

(4) Distinctive characteristics and the like.

(a) Appearance, contents, substance, internal patters, or other distinctive characteristics, taken in conjunction with circumstances.
(b) CEC § 1420: Authentication By Evidence of Reply
(i) A writing may be authenticated by evidence that it was received in response to a communication sent to the person who is claimed (by the proponent of the evidence) to be the author of the writing.  

(c) CEC § 1421:  Authentication by Content
(i) A writing can be authenticated by the fact that it refers to matters that are unlikely to be known to anyone other than the person who the proponent of the evidence is claiming to be the writer.  

(5) Voice identification

(a) Identification of voice, whether heard first-hand or through mechanical or electronic transmission or recoding, by opinion based upon hearing the voice at any time under circumstances connecting it w/ the alleged speaker

(6) Telephone conversations

(a) Telephone conversation, by evidence that a call was made to the number assigned at the time by the telephone company to a particular person or business if (a) in the case of a person, circumstances, including self-identification, show the person answering to be the one called, or (b) in the case of a business, the call was made to a place of business and the conversation related to a business reasonably transacted over the telephone
(7) Public records or reports

(a) Evidence that a writing authorized by law to be recorded or filed and in fact recorded or filed in a public office, or a purported public record, report, statement or data compilation, in any form, is from the public office where items of this nature are kept.  

(b) CEC § 1532:  Official Record of Recorded Writing

(i) An official record of a writing is prima facie evidence of the existence and content of the original recorded writing so long as the record is a record of an office of a public entity (and statute authorized such a writing to be recorded in that office). 
(a) The same goes for the record of an instrument or other document purporting to establish or affect an interest in property. (CEC § 1600) 
(8) Ancient documents or data compilation

(a) Evidence that a doc or data compilation, in any form, (a) is in such condition as to create no suspicion concerning it authenticity, (b) was in a place where it, if authentic, would likely be, and (c) has been in existence 20 years or more a the time it is offered.

(b) CEC § 643:  Authenticity of Ancient Document
(i) A deed, will, or other writing creating, terminating, or affecting an interest in real or personal property is presumed to be authentic if: (1) it’s at least 30 yrs old, (2) there is no suspicion of its authenticity, (3) it was kept or found in a place where it would be likely to be kept or found, (4) it has been generally treated as authentic by persons having an interest in the matter.  

(9) Process or system

(a) Evidence describing a process or system used to produce a result and showing that the process or system produces an accurate result.

(10) Methods provide by statute or rule

(a) Any method of authentication or identification provided by Act of Congress or by other rules prescribed by the SC pursuant to statutory authority.  

2. Discussion of Federal Rule for Authentication 
a) Process of proving that an item of evidence is what its proponent claims it to be (similar to PK requirement)
b) Three principles recognized by Rule 901(a)
(1) Authentication is a condition precedent to admissibility

(a) Whether condition is satisfied is decided by court under Rule 104(b)
(2) This condition is satisfied by evidence showing that the “matter in question is what its proponent claims”
(a) The party offering the evidence, by deciding what he offers it to prove, can control what will be required to authenticate it.  
(b) But a party’s claims about an item of evidence must be consistent with the item’s relevance.   

(3) The showing must be “sufficient to support a finding”
(a) Sufficient to Support a Finding – The judge should permit the evidence to go to the jury unless a showing as to authenticity is so weak that no reasonable juror could consider the evidence to be what its proponent claims it to be.  
3. CEC §1400: Authentication

a) Authentication of a writing means
(1) The introduction of evidence sufficient to sustain a finding that it is the writing that the proponent of the evidence claims it is OR
(2) The establishment of such facts by any other means provided by law
4. Authentication of photographs (901(b)(1))
a) what constitutes sufficient evidence depends on the purpose for which you are offering the photograph.  
b) If offered as real evidence:
(1) The photographer can authenticate the photograph by testifying that the photograph is of the robbery itself.  If a photograph is stolen, a witness who observed what was stolen has sufficient knowledge to authenticate the photograph by testifying that it is the very item taken during the robbery.  
c) if offered as demonstrative evidence:
(1) the witness can authenticate the photograph by testifying that it is a “fair depiction” of the event in question or the scene of the crime (ex. Picture of art gallery before robber stole painting – witness can explain where events took place).

5. Authentication through chain of custody (901(b)(1))
a) When the relevance of an exhibit depends on showing that it is a specific item rather than a generic example, a chain of custody is necessary to establish that it is the same item previously perceived.  Here, the proponent of the item must show that it was continuously in the safekeeping of one or more specific persons beginning with the event that connects the evidence to the case and continuing until it is brought to court.  

b) While an item of unique character doesn’t usually require the establishment of a chain of custody, where the item is unique but is still susceptible to alteration in ways that might be difficult to detect (ex. Sound or video recording).  

c) To prove a chain of custody – show item was in the safekeeping of one or more specific persons until brought into court and marked for identification.  

(1) Witnesses Testify To:
(a) Circumstances under which they took custody of the item

(b) The efforts they took to safeguard the evidence

(c) What (if any) changes appear in the item since they last had custody

(d) The circumstances under which they surrendered custody.  

6. Self-Authentication
a) FR 902:  Self-Authentication
(1) Evidence of authenticity as a condition precedent to admissibility is not required with respect to the following:
(a) Domestic public documents under seal.  Has to have (1) a seal from the US, any state, district, commonwealth, or territory and (2) a signature purporting to be an attestation or execution.  
(b) Domestic public documents not under seal.  needs to bear the signature in the official capacity of an officer or employee of any entity listed in paragraph one, having no seal, if a public officer having a seal and official duties in district or political subdivision of the officer certifies under seal that the signer has to the official capacity and that the signature is genuine.
(c) Foreign public documents.  Document executed in an official capacity by a person authorized by the laws of a foreign country to make the execution (accompanied by a certification as to the genuineness of the signature and official position).  Final certification may not be necessary if reasonable opportunity has been given to all parties to investigate the authenticity and accuracy of official documents.
(d) Certified copies of public records.  the person certifying the document must have custody of it.  

(e) Official publications.  Books, pamphlets, or other publications purporting to be issued by public authority.
(f) Newspapers and periodicals.

(i) CEC §645.1 – Printed materials, purporting to be a particular newspaper or periodical, are presumed to be that newspaper or periodical if regularly issued at average intervals not exceeding 3 months.  

(g) Trade inscriptions and the like.  Inscriptions, signs, tags, or labels purporting to have been affixed in the course of business and indicating ownership, control, or origin.
(h) Acknowledged documents.  Deeds, conveyances, or other instruments which have been acknowledge by the signors before a notary
(i) Commercial paper and related documents.  Commercial paper, signatures thereon, and docs relating thereto the extent provided by general commercial law
(j) Presumptions under Acts of Congress.  Any signature, document, or other matter declared by Act of Congress to be presumptively or prima facie genuine or authentic.
(k) Certified Domestic Records of Regularly Conducted Activity.  When you’re introducing business records through 803(6), make sure you have (1) written declaration by the custodian or other qualified person and (2) make sure you have given the adverse written party notice
(i) Note:  you can’t self-authenticate business records in CA.  You can however authenticate with a witness. 

(l) Certified foreign records of regularly conduct activity.  In a CIVIL case, the business foreign record introduced through 803(6), make sure you have (1) written declaration by the custodian or other qualified person (2) make sure you have given the adverse written party notice and (3) the document is signed in a manner, that if falsely made, would subject the maker to criminal penalty under the laws of the country where the declaration is signed.  

(2) Rule 902 identifies 12 items to which extrinsic evidence of authenticity as a condition precedent to admissibility is not required. ** Self authentication only tells us if the evidence is authentic, there may still be other admissibility issues.  

(3) If an item is not self-authenticating under Rule 902, it may still be authenticated by extrinsic evidence under Rule 901(b), but not admissible if neither self-authenticating nor authenticated under Rule 901(b)

C. The Best Evidence Rule
1. Best Evidence Doctrine:
a) Safeguard against unreliable evidence concerning the contents of a writing, recording or photograph

b) Preference for the so-called best evidence of those contents:  the original

c) Rules 1003 and 1004:  ample room for admitting secondary evidence of those contents 

d) Scope of doctrine in Rule 1002 limited in two important ways:

(1) The doctrine does not apply to evidence about tangible items other than writings, recordings, or photographs

(2) The doctrine does not apply to all evidence concerning writings, recordings, and photographs
(a) Rule 1002:  establishes that the doctrine applies only to evidence offered to prove the contents of such items
(i) E.g. evidence that a document was written or that a photograph was taken raises no issue under Rule 1002
2. The Basic Rule
a) FR 1001:  Definitions
(1) For the purposes of this article, the following definitions are applicable:

(a) Writings and recordings.  “Writings” and “recordings” consist of letters, words, or numbers, or their equivalent, set down by handwriting, typewriting, printing, photostating, photographic, magnetic impulse, mechanical or electronic recording, or other form of data compilation.

(b) Photographs.  Includes still photographs, X-ray films, video tapes, and motion pictures
(c) Original.  The writing or recording itself or any counterpart intended to have the same effect by a person executing or issuing it.  An “original” of a photograph includes the negative or any print therefrom.  If data are stored in a computer or similar device, any printout or other output readable by sight, show to reflect the data accurately, is an “original.”

(d) **original defined broadly here
(e) Duplicate.  A counterpart produced by the same impression as the original, or from the same matrix, or by means of photography, including enlargements and miniatures, or by mechanical or electronic re-recording, or by chemical reproduction, or by other equivalent techniques which accurately reproduces the original.

b) FR 1002:  Requirement of Original
(1) To prove the content of a writing, recording, or photograph, the original writing, recording, or photograph is required, except as otherwise provided in these rules or by Acts of Congress.

(2) CEC §1520:  Content of writing; proof
(a) The content of a writing may be proved by an otherwise admissible original.

c) CEC § 1521:  Secondary Evidence Rule (there is no best evidence rule in CEC)

(1) You can prove a writing by secondary evidence, UNLESS

(a) A genuine dispute exists as to the material terms of the writing AND justice requires exclusion.

(b) Admission would be unfair
d) CEC §1522:  Additional grounds for exclusion of secondary evidence
(1) In addition to the grounds for exclusion authorized by Section 1521, in a criminal action the court shall exclude secondary evidence of the content of a writing if the court determines that the original is in the proponent's possession, custody, or control, and the proponent has not made the original reasonably available for inspection at or before trial. This section does not apply to any of the following:

(a) A duplicate as defined in Section 260.

(b) A writing that is not closely related to the controlling issues in the action.

(c) A copy of a writing in the custody of a public entity.

(d) A copy of a writing that is recorded in the public records, if the record or a certified copy of it is made evidence of the writing by statute

(2) In a criminal action, a request to exclude secondary evidence of the content of a writing, under this section or any other law, shall not be made in the presence of the jury.

e) CEC § 1523:  Oral Testimony of the Content of a Writing; Admissibility
(1) Under CA law there is no requirement of an original or a duplicate but when the secondary evidence consists of oral testimony, it’s generally not admissible to prove the content of a writing.

(2) Oral Testimony is admissible when:

(a) Document unavailable 

(b) Document lost w/out fraudulent intent

3. Exceptions to the Best Evidence Rule
a) FR 1003:  Admissibility of Duplicates
(1) A duplicate is admissible to the same extent as an original unless 

(a) a genuine question is raised as to the authenticity of the original, OR
(b) in the circumstances it would be unfair to admit the duplicate in lieu of the original

b) FR 1004:  Admissibility of other evidence of contents
(1) The original is not required, and other evidence of the contents of a writing, recording, or photograph is admissible if—

(a) Originals lost or destroyed.  All originals lose or destroyed, unless the proponent lost or destroyed them in bad faith, OR

(b) Original not obtainable.  No original can be obtained by any available judicial process or procedure, OR

(c) Original in possession of opponent.  At a time when an original was under the control of the party against whom offered, that party was put on notice, by the pleadings or otherwise, that the contents would be a subject of proof at the hearing, and that party does not produce the original at the hearing, OR

(d) Collateral matters.  The writing, recording, or photograph is not closely related to a controlling issue.  (i.e. if the document is not important in the case, rule 1002 doesn’t apply).

c) FR 1006:  Summaries
(1) The contents of voluminous writings, recordings, or photographs which cannot conveniently be examined in court may be presented in the form of a chart, summary, or calculation.  The originals, or duplicates, shall be made available for examination or copying, or both, by other parties at reasonable time and place.  Court may order that they be produced in court.

4. Judicial Notice
a) Adjudicative Facts:  facts normally left to the jury in its deliberations at end of the case; need not be ultimate facts (can include any facts along the chain of reasoning leading to those ultimate facts

(1) Note:  some facts can be established with relative ease but do not qualify for judicial notice

b) FR 201:  Judicial Notice of Adjudicative Facts
(1) Scope of rule.  Rule governs only judicial notice of adjudicative facts.

(2) Kinds of facts.  A judicially noticed fact must be on not subject to reasonable dispute in that it is either 

(a) Generally known within the territorial jurisdiction of the TC, or

(b) Capable of accurate and ready determination by resort to sources who accuracy cannot be reasonably questioned

(3) When discretionary.  A court may take judicial notice, whether requested or not.
(4) When mandatory.  A court shall take judicial notice if requested by a party and supplied with the necessary information.
(5) Opportunity to be heard.  A party is entitled upon timely request to an opportunity to be heard as to the propriety of taking judicial notice and the tenor of the matter noticed.  In the absence of prior notification, the request may be made after judicial notice has been taken.
(6) Time of taking notice.  Judicial notice may be taken at any stage of the proceeding.
(7) Instructing jury.  In a civil action or proceeding, the court shall instruct the jury to accept as conclusive any fact judicially noticed.   In a criminal case, the court shall instruct the jury that it may, but is not required to, accept as conclusive any fact judicially noticed.
(8) CEC §457:  Instructing jury on matter judicially noticed
(a) For both civil and criminal cases, the trial court MAY and upon request MUST instruct the jury that they must take the judicial fact as true. 
c) CEC §451:  Matters which must be judicially noticed
(1) Judicial notice shall be taken of the following:
(a) state and US laws
(b) Any matter made a subject of judicial notice by the Government Code. 
(c) Rules of professional conduct. 
(d) Rules of pleading, practice, and procedure 
(e) The true signification of all English words and phrases and of all legal expressions.
(f) Facts and propositions of generalized knowledge that are so universally known that they cannot reasonably be the subject of dispute.
d) CEC §452:  Matters which may be judicially noticed
(1) Judicial notice may be taken of the following matters to the extent that they are not embraced within Section 451: 

(a) The decisional, constitutional, and statutory law of any state of the United States and the resolutions and private acts of the Congress of the United States and of the Legislature of this state.

(b) Regulations and legislative enactments.

(c) Official acts of the legislative, executive, and judicial departments of the United States and of any state.

(d) Court Records.

(e) Rules of court.

(f) The law of an organization of nations and of foreign nations and public entities in foreign nations.

(g) Facts and propositions that are of such common knowledge within the territorial jurisdiction of the court that they cannot reasonably be the subject of dispute.

(h) Facts and propositions that are not reasonably subject to dispute and are capable of immediate and accurate determination by resort to sources of reasonably indisputable accuracy.

e) Fully appropriate for the court to determine that the fact exists without requiring proof through the normal process when the following requirements are met:
(1) The fact at issue is one that can be established conclusively by consulting reliable sources;
(2) The party seeking to establish the fact presents those sources to the court, AND
(3) The opponent is given an opportunity to contest the propriety of the court’s taking notice of the fact
f) Rae v. State (Alaska App. 1994)
(1) D was charged with driving with a revoked license.  Court instructed jury to take as final the revoked license record from DMV.  Because the court told the jury to take as final the revoked evidence fact, the court denied the D the right to have the jury review all the essential facts of the case, which is a constitutional right.  Court found reversible error.  Right to jury trial includes the right to have the jury decide each fact essential to the proof of the crime. 

g) Judicial Notice of Law
(1) FR 201 does not regulate court’s power to take judicial notice of law
(2) However, court decides what the law is in the following contexts:
(a) Law of Same State – Court will read briefs, conduct legal research, or listen to expert testimony to take judicial notice of domestic law.
(b) Federal Law – “ “ “ “ “ 
(c) Law of Other States – At C/L, courts typically didn’t take notice of the law of other states.  Now, we have the Uniform Judicial Notice of Foreign Law Act, requiring every court in a state that adopts the act to take notice of the statutory and C/L of every other state.
(d) Law of Foreign Nations – Currently, the Uniform Interstate and International Procedure Act allows the court to take judicial notice of the law of foreign nations, subject to certain requirements.  
(e) Municipal Law – Normal means of pleading and proof are usually required to determine municipal law.
h) Judicial Notice of Legislative Facts
(1) When court engages in lawmaking function, it must make certain assumptions about the world in which the law at issue must operate.  These assumptions are factual in nature and provide the social, political and public policy foundations for legal rules.  These facts are known as legislative facts
(2) Legislative facts:  those which have relevance to legal reasoning and the lawmaking process, whether in the formulation of a legal principle or ruling by a judge or court or in the enactment of a legislative body
(a) No rule regulating judicial notice of legislative facts
(b) Examples:  Brown v. Brd. Of Education (court made determination of legislative fact in deciding that racially segregated schools are inherently unequal)
5. Burdens of Proof and Presumptions
a) Burdens of proof:  establish preferences in favor of or against particular parties depending on the evidence that has been or can be produced
b) Two different types of burden of proof
(1) Burden of persuasion
(a) Established by the substantive law
(b) Determines two things:
(i) Determines the amount of proof that must exist for a fact to be deemed “proven” (e.g. preponderance of the tvidence, clear and convincing evidence, etc.)
(ii) Burden of persuasion concerns the party who must lose if the standard of proof is not satisfied 
(2) Burden of production
(a) At every point in case, one party has the responsibility to offer evidence in support of its position and party bearing that responsibility at any given time carries burden of production
c) Presumptions:  establish preferences in favor of or against the existence of certain facts
(1) Requires the fact-finder to find certain facts are true if it finds that other facts are true
(2) A conclusion of fact that the law requires the fact-finder to draw from another fact or group of facts
(3) Unlike an inference (which is permissive), a presumption is conclusive
(4) True presumption are rebuttable(under some circumstances, their effect can be overcome
CHAPTER 2:  RELEVANCE

FR 401:  Definition of “Relevant Evidence”

“Relevant evidence” means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more or less probable than it would be without the evidence.

CEC §210:  Relevant evidence

“Relevant evidence” means evidence, including evidence relevant to the credibility of a witness or hearsay declarant having any tendency in reason to prove or disprove any disputed fact that is of consequence to the determination of the action.
FR 402:  Relevant evidence generally admissible; irrelevant evidence inadmissible

All relevant evidence is admissible, except as otherwise provided by the Constitution of the US by Act of Congress, by these rules, or by other rules prescribed by the SC pursuant to statutory authority.  Evidence which is not relevant is not admissible.

CEC §351:  Admissibility of relevant evidence

Except as otherwise provided by statute, all relevant evidence is admissible.

I. The Definition of Relevant Evidence
A. The Basic Definition

1. to determine relevance of evidence, you have to know the purpose for which the party has offered it

B. Relevance Distinguished from Probative Value

1. satisfy relevance standard if evidence has any effect on the fact-finding mission, even if minimal(”any tendency to increase or decrease likelihood the fact is true

2. relevance(on-off proposition; no amount of degree

3. probative value(matter of degree

a) relevant evidence can have high or low probative value

C. Materiality

1. whether the fact the evidence is offered to prove is “provable in the case at bar” is a question of materiality

2. subsumed in Rule 401 definition of relevant evidence by stating that evidence is relevant if it is offered to prove a fact that is of consequence to the determination of the action

3. facts are of consequence to the determination of the action if they are either necessary elements or other facts that tend to lead to the existence of any necessary elements

a) material=”of consequence”

D. A Closer Looks at the Reasoning Process

1. Unarticulated premise: unstated assumption about things we believe to be true more often then not, and which can be applied to the issue at hand. 

2. State v. Jaeger: evidence of attempted suicide earlier in life held to be relevant to determination of whether or not V committed suicide now.  Court erred in excluding such evidence, but the error was deemed harmless (low probative value & no effect on outcome of the case)

a) Questioned Evidence:  V attempted suicide some years earlier.
(1) Offered to Prove:  V committed suicide on this occasion
(2) Inference (1):  V was suicidal earlier.
(a) Generalization supporting inference:  People who try to kill themselves are more often in a suicidal frame of mind than those who don’t try to kill themselves.
(3) Inference (2):  V was still suicidal years later
(a) Generalization:  Someone who has been in a suicidal frame of mind at an earlier time is somewhat more likely than others to be suicidal later.  
(4) Conclusion:  V committed suicide.
(a) Generalization:  It’s more likely that a person in a suicidal frame of mind would take their own life than someone who’s not in a suicidal frame of mind.  
3. Hypo 
a) Evidence:  V turned ( down for a date a week before the shooting.
(1) Inference:  V really did turn ( down.
(2) Inference:  ( became angry
(a) Generalization – People turned down for dates are more likely to be angry at the other person than ones not turned down for a date.  
(3) Inference:  ( acted on that anger
(a) Generalization – People with a motive to act in a certain way are more likely to act that way than people without the motive.
(4) Conclusion:  ( shot V.  
II. Balancing Probative Value Against Dangers
A. FR 403:  Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time
1. Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.
a) Important features of this rule:

(1) Only applies if evidence is relevant

(2) Upon objection, court must weight probative value of the evidence and compare it to any number of dangers or costs that might be created if the evidence is admitted

(3) Court may exclude the evidence ONLY IF it finds that the particular danger “substantially outweighs” the probative value(NOT an even balance—rule weighs strongly in favor of admissibility

(4) Court has discretion (“may exclude”) in striking the balance and deciding whether or not to exclude the evidence

b) Appellate courts normally will defer to trial court decisions based on the rule—any meaningful appellate court review depends on the trial court’s having placed the reasons for its ruling on the record
B. CEC §352: Discretion of court to exclude evidence
1. The court is its discretion may exclude evidence if its probative value is substantially outweighed by the probability that its admission will

a) Necessitate undue consumption of time or

b) Create substantial danger of undue prejudice, of confusing the issues, or of misleading the jury
C. The “Probative Value” Side of the Equation
1. probative value = assessment of weight—the degree to which an item of evidence affects the likelihood that a fact of consequence to the case is or is not true

2. two facts that influence probative value

a) logical force of the evidence

(1) product of the strength and number of inferences that connect the evidence to the ultimate fact to be proven

b) context in which evidence is offered

D. The “Dangers” Side of the Equation
1. unfair prejudice:  evidence that  has an undue tendency to suggest decision on an improper basis, commonly, though not necessarily, an emotional one
2. two main types of impropriety where a jury decides a case on an improper basis

a) inferential error prejudice:

(1) where the jury misconceives the value of evidence, generally according it more importance than it logically possesses (such as photos showing a bloody face after a car accident that seems to show greater injuries than actually suffered)

b) nullification prejudice:

(1) occurs when the presentation of certain evidence invites the jury to lawlessness, such as making the jury want to punish or reward the party regardless of guilt or responsibility (such as introducing evidence that D charged with committing robbery is a heroin addict)

(2) results from jury’s inability or refusal to follow the court’s instruction about limited use of particular evidence

E. Conducting the Balance
1. how the judge performs the probative value/prejudicial impact balance without evaluating credibility of the witness or evidence at issue (which is the job of the jury) [i.e. is the credibility of a witness a factor in weighing the probative value of her testimony?](Feaster v. US (D.C. App. 1993)
a) District court excluded grand jury testimony claiming that the W was not credible, was not subject to a sufficient searching cross examination, and would counter the testimony of other witnesses.  Appellate court found the exclusion of W’s testimony an erroneous exclusion of evidence, since the judge was essentially making a credibility determination, which is reserved for the jury.  
III. Undisputed Facts
A. Comparing the rules:  Rule 401 does not require that a matter be in dispute to be classified as relevant, CEC §210 defines relevant as having any tendency to prove or disprove any disputed fact
B. Undisputed facts and the adversary process
1. one hand(valuing the time saving component of limiting prosecution’s case to issues not in dispute

2. other hand(fundamental tenet of adversary system that allows parties to prove their cases in whatever manner they deem appropriate

C. Old Chief v. US (1997)
1. ( stipulates that he had been convicted of a former crime and argues that the offer to stipulate to the fact of the prior conviction rendered evidence of the name and nature of the offense inadmissible under FRE 403 (the danger being that unfair prejudice from that evidence would substantially outweigh its probative value).  The Federal Prosecutor refused to join the stipulation, insisting on his right to prove his case his own way.  
2. Held – court denied the prosecutor’s right in this case on the basis that the prosecutor had enough evidentiary depth with the fact that evidence could be offered that some crime had been committed (no need to know the details of it).  “Recognition that the prosecution with its burden of persuasion needs evidentiary depth to tell a continuous story has, however, virtually no application when the point at issue is a (’s legal status, dependent on some judgment rendered wholly independent of the concrete events of later criminal behavior charged against him.”
IV. Probabilistic Evidence
A. Because we cannot prove facts with certainty, the most we can expect from evidence is that it tells us something about the probabilities of the pertinent facts.  
B. employment discrimination cases are almost fully based on statistics

C. Product Rule:  explains that the probability of several things occurring together is the product of their separate probabilities

D. Adams v. Ameritech (7th Cir. 2000):  P’s in an age discrimination lawsuit introduced statistical evidence that was dismissed by the district court who granted D’s motion for summary judgment.  On appeal, the C of A evaluates whether the evidence should have been admitted.
1. You can use statistics to show that it was unlikely that age did not play a factor despite what the defendant says.  

2. Despite the fact that P’s proof was weak and the trial court didn’t think it was enough, the 7th circuit thought it was enough to get to the jury to let them decide.

E. Bayes’ Theorem:  States how new information alters a probability derived from previously available evidence (i.e. Way for assessing the effect of new evidence on your prior sense of probability based only on the old evidence

1. three quantities:  
a) prior odds [in favor of some hypothesis(Odd(H)]

b) likelihood ratio (how many times more probable the new evidence E is when H is true than when H is false)=LR

c) posterior odds (given the new evidence) that H is true
2. Bayes’ rule:  Odds (H)/E=LR X Odds (H)

V. A Special Application of Relevance Doctrine:  Preliminary Questions of Fact
A. FR 104:  Preliminary Questions
1. 104(a):  Questions of admissibility generally.  Preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court, subject to the provisions of subdivision (b).  In making its determination it is not bound by the rules of evidence except those with respect to privileges.

2. 104(b):  Relevancy conditioned on fact.  When the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition.

3. 104(c):  Hearing of jury.  Hearings on the admissibility of confessions shall in all cases be conducted out of the hearing of the jury.  Hearings on other preliminary matters shall be so conducted when the interests of justice require, or when an accused is a witness and so requests.

4. 104(d):  Testimony by accused.  The accused does not, by testifying upon a preliminary matter, become subject too cross-examination as to other issues.
5. 104(e):  Weight and credibility.  This rule does not limit the right of a party to introduce before the jury evidence relevant to weight or credibility.

B. CEC Rules on Preliminary Questions of Fact
1. CEC § 403(a)(4)
a) The CA rule is pretty much the same as the federal rule except that it deals with any question of who spoke in a given instance as a question of conditional relevancy.
C. Preliminary Questions of Fact:  General Doctrine
1. two options in how to treat preliminary questions of fact:

a) leave the preliminary fact questions to the jury

(1) advantage of preserving in the broadest way the parties’ right to jury trial, but disadvantage of it in requiring the jury to ignore relevant evidence if it finds that a required preliminary fact is not true.

b) Trial court will decide whether preliminary facts are true

(1) Disadvantage to this is that it involves the court in fact-finding, but it also preserves the policies and rationales behind the rules of evidence

2. Rule 104(a):  the trial court will decide preliminary facts—those facts necessary to the admission of certain evidence

a) Standard of proof:  as long as the court finds that it is more likely than not that the preliminary facts are true, the court will admit the evidence (i.e. preponderance of the evidence)
(1) Court normally not confined only to admissible evidence when making its ruling(can look to things like inadmissible hearsay, as well as other evidence the jury will never hear, when making its ruling (only can’t look at evidence protected by privilege)
D. Preliminary Questions of Fact:  Conditional Relevancy
1. Gatekeeping function of judge in Rule 104(b): “evidence sufficient to support a finding of the fulfillment of the condition”

a) Same standard as “personal knowledge” and “authentication”

b) Judge is acting like a filter here for the jury

(1) the jury still gets to decide whether it is the signature or not but the judge looks at whether or not the jury could in fact determine that (this is less than a requirement of preponderance of the evidence because it looks at the possibility that a reasonable juror could find it to be what the proponent says it is)(low standard

c) standards of conditional relevancy are applied to personal knowledge and authentication

2. Conditional Relevancy: there is a case of conditional relevancy if evidence is not relevant unless a particular fact is true.  104(b) says that the court shall admit such evidence subject to introduction of evidence sufficient to support a finding of the fulfillment of the condition.  

3. in most situations, Rule 104(a) will apply so that the judge must decide whether the preliminary facts exist
E. Comparing the court’s role in cases calling into Rule 104(a) with its role in cases governing by Rule 104(b)
1. two differences in whether a prelim. question of fact falls under 104(a) or 104(b):

a) the amount of proof of the preliminary fact that must exist before the court may admit the evidence

(1) Rule 104(a):  the standard of proof the court must apply is preponderance of the evidence or more likely than not

(a) Not a case of conditional relevancy when the statement will be relevant even if the preliminary facts are not true

(2) Rule 104(b):   evidence sufficient to support a finding.  The court need not believe that the preliminary fact is true, only that a rational jury could reach that conclusion.
b) the nature of the evidence the court may consider in deciding whether that level of proof exists

(1) Rule 104(a):  court may consider all evidence, including inadmissible evidence and questioned evidence itself, except privileged evidence, in making its determination.

(2) Rule 104(b):  court may consider only admissible evidence in making this determination because that is all a jury would be permitted to take into consideration.

F. What if the preliminary fact is the same as an ultimate fact the jury must decide?
1. nothing anomalous about permitting the court to make a preliminary determination of the same fact the jury must later decide, nor is there anything troubling about the court making that decision on a different standard of proof than the jury will ultimately apply in its deliberations

2. NOTE:  the only thing the court must not do is inform the jury that it has found (by a preponderance of the evidence) that there was a conspiracy

CHAPTER 3:  THE HEARSAY RULE

I. Introduction:  The Idea Behind the Hearsay Rule
A. When the listener is once (or more) removed from the event itself, there are problems in inaccuracy or inaccurate understanding that fall under the following four categories:

1. perception (the accuracy of the source’s perception of the event), 

2. memory (accuracy of the source’s collection of the event), 

3. sincerity (source’s honesty about the event),

4. narration (adequacy of the source’s communication of her thoughts).

B. Hearsay rule concerned with problem of twice-removed evidence

C. Rationales for hearsay rule also apply when the witness on the stand is repeating her won prior statement (out-of-court statement)(even if witness and person who made out-of-court statement are the same person, the “twice-removed” issue makes it more difficult to assess the veracity of the statement

II. The Rule**
A. FR 801:  Definitions.  The following definitions apply under this article:
1. Statement.  A “statement” is (1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by the person as an assertion.

a) Whether words or conduct, the statement made must be an assertion, defined as the action of declaring or positively stating; declaration, affirmation, which must be an attempt to state a piece of information.  

b) Conduct not intended to assert a fact is not a statement. Questions, unless it contains an assertion of some type, generally are not assertions.  Also, an order or instruction to another is not generally thought to be an assertion because it does not set forth some factual matter.

2. Declarant.  A “declarant” is a person who makes a statement.

a) Distinguish declarant from witness

b) Animals or mechanical devices cannot be declarants. However, keep in mind when the utterance or conduct of an animal or device is actually the statement of a person: W’s utterance, after looking at the clock, that it was 1:00 AM, or videotape recording of W testifying, or if church bells were rung by person asserting the time.

c) NOTE:  Beware of situations where something appears to be the utterance or conduct of an animal or mechanical device but is actually the statement of a person.
3. Hearsay**(Same as CA rule).  “Hearsay” is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.

B. FR 802:  Hearsay Rule:  Hearsay is not admissible except as provided by these rules or by other rules prescribed the Supreme Court pursuant to statutory authority or by an Act of Congress

1. Rule 801 adopts an assertion-based model of hearsay because it defines hearsay according to whether the person whose statement is at issue was making as “assertion” of the fact the statement is offered to prove

2. For evidence to be hearsay, several facts must be true:

a) It must be a “statement”

b) Of the “declarant”

c) Made other than while testifying at the trial or hearing

d) Offered in evidence “to prove the truth of the matter asserted”

C. Statement made “other than while testifying at the trial or hearing”
1. a statement made in court can qualify as hearsay
2. other examples:  statement made in an affidavit, during a deposition, or even at trial, if later offered at the trial of a different case

a) a statement made during an earlier trial of the same case, if offered in evidence at a later trial following appellate reversal, would qualify

D. Statement “offered in evidence to prove the truth of the matter asserted”
1. to determine whether a statement qualifies under this part of the rule, you must make two determinations:

a) (1) Determine the purpose for which the proponent has offered the statement
(2) Determine the first inference in the chain of reasoning that leads from the statement to the conclusion( A statement is offered to prove the truth of the matter asserted only if the FIRST INFERENCE from the statement MUST be TRUE in order for the statement to prove the factual conclusion the party wishes to prove.  

(1) first inference rule: a statement is “offered to prove the truth of the matter asserted” only if the first inference from the statement must be true in order for the statement to prove the factual conclusion the party wishes to prove

III. Utterances and Conduct that are Not Hearsay
A. Situations in which the utterance or conduct constitutes “words of independent legal significance” or “verbal acts”
1. When the speaking of words constitutes an act to which the substantive law attaches legal significance, such as the formation of an oral contract, the words spoken are not mere evidence of the act, they are the ACT itself. 

2. Examples: words forming oral contract (words of offer and acceptance) or words of gift giving, slanderous words spoken, or actions of adverse possession.  

B. Situations in which the value of the evidence derives from the fact that words were spoken, not from the truth of the matter asserted
1. what matters is the fact that the speaker said something, not the content of the words spoken

2. e.g.,  a person saying “I’m dead,” to prove that the person was still alive

C. Situations in which the words are being offered to show their effect on the listener rather than to prove the truth of the matter asserted
1. where the truth of the statement is irrelevant to prove the truth of the matter asserted, but the statement is relevant merely because it was made

2. whenever the reaction of a person who heard the statement is relevant to an issue in the case, the statement is not hearsay if offered on that purpose

3. e.g., D claims self-defense, and statement offered is that D heard that V said he was going to kill D

a) difficulty in that usually the statement will also be relevant, though hearsay, to prove the truth of the matter asserted

(1) problem of limited admissibility:  if evidence is relevant for more than one purpose, but admissible only for one of those purposes, Rule 105 provides the usual remedy to protect the opponent

(a) Rule 105:  the court should issue a limiting instruction to the jury

(b) Rule 105:  makes a limiting instruction mandatory if requested, but the court may also issue such an instruction even without request, if it chooses to do so

(2) Court might also exercise its authority under Rule 403 and exclude the evidence if it finds that a limiting instruction will not sufficiently reduce the danger of unfair prejudice associated with jury’s misuse of statement

D. Situations in which the words or conduct constitute circumstantial evidence of the declarant’s state of mind
1. where statement is offered not to prove truth of matter asserted, but is offered as circumstantial evidence of declarant’s state of mind.  Note:  direct statements about state of mind are less reliable, so they don’t fit here (they fall into an exception for statement of then existing state of mind)
2. E.g. “I am Elvis” or “V is a lazy slob” to prove P did not give V a diamond ring.  

3. some out-of-court statements are admissible non-hearsay when offered to prove knowledge
4. Bridges v. State:  military guy charged w/molesting a young girl at his apartment.  Girl told her mother and police what the place looked like – giving a VERY detailed description of the room.  Prosecutor was permitted to give statement about what the room looked like – it wasn’t hearsay b/c it wasn’t offered to prove what the room specifically looked like, but rather that the little girl had knowledge of what it looked like.  The statement must be very specific, and there must be a lack of other sources of knowledge.  
a) Ex.  Coin with 2 tails – housekeeper may be allowed to testify that she saw a coin like that in (’s house.  
5. Shepard v. US:  V’s husband charged with poisoning V.  V’s statement “husband poisoned me” not admissible although it showed her state of mind (not to commit suicide) because it would nonetheless strongly suggest the truth of the matter being asserted, that husband poisoned V. (example of limiting evidence because of unfair prejudice
E. Situations in which words or conduct are not assertive or are assertive of something other than what they are offered to prove
1. non-assertive conduct:  behavior that is relevant evidence of the fact they are offered to prove, but actors did not intent to assert that fact
2. BUT potential problems:  conduct that appears to be non-assertive is actually assertive, like in Trading Places where men traded futures in stock as though they had inside information, which caused others to sell too in a panic
F. Steps in analyzing hearsay problems
1. identify the evidence
2. ask what it is offered to prove
3. is it relevant for that purpose(establish chain of inferences)?  Stop if not relevant for that purpose 
4. is it a statement? (hearsay rule only applies to statements
a) Is it an assertion? (some effort to provide information)

b) Can be words (oral or written) and conduct

c) Doesn’t matter if anyone hears or sees the statement

d) If it is a statement, there is a potential hearsay problem.
5. is it a statement other than one made by a witness while testifying in this trial or hearing (out of court statement)?
6. if so, was it offered to prove the truth of the matter asserted?
a) What was the person asserting? (sometimes the assertion is not the same as the literal words)
b) was the statement offered to prove the truth of the matter asserted?
(1) Does it have to be true in order to be relevant, as the proponent claims it is?
(2) If it has to be true in order to be relevant for the purpose for which is offered, then it is hearsay
IV. An Alternative Model of Hearsay
A. Declarant-based model of hearsay: Hearsay is a statement made by the declarant, other than while testifying at trial or hearing, the value of which depends on the credibility of the declarant.  
B. virtually any utterance or conduct that would be classified as hearsay under the assertion-based definition in Rule 801 would be classified as hearsay under the declarant-based definition
C. Many instances of nonverbal conduct that would not be hearsay under 801(c) would be included in this declarant based model of hearsay.  

V. A Caveat:  Other statements that are not hearsay under Rule 801
A. Difference between an exception to the hearsay rule and an exemption from the rule
B. Exceptions:  Rules 803, 804, 807(come into play only if the utterance or conduct qualifies as hearsay; conduct or utterance is hearsay for definitional purposes:  HEARSAY, but possible exception
C. Exemptions:  Rule 801(d)(if an utterance or conduct falls into one of the categories contained in that rule, the utterance or conduct is not hearsay even though, analytically, it satisfies the definition in Rule 801(c):  NOT HEARSAY
D. Eight exemptions and thirty exceptions to the hearsay rule
VI. Hearsay within Hearsay
A. FR 805:  Hearsay within Hearsay
1. Hearsay included within hearsay is not excluded under the hearsay rule if each part of the combined statements conforms with an exception to the hearsay rule provided in these rules
B. Testimony containing multiple layers of hearsay will not be admissible unless an exception exists for each layer of hearsay.  
VII. Hearsay versus personal knowledge objections
A. Proper objection to testimony is determined by the form of the testimony
B. If the witness quotes or paraphrases an out-of-court statement, the objection is hearsay
C. If the witness does not quote or paraphrase, but simply relies on another person’s perception as described in an out-of-statement, the proper objection is lack of personal knowledge
1. applicable when the witness had no first hand perception of the facts to which she testifies.
D. Hearsay is the proper objection where a wit says something like, “I heard Joe’s brother say, ‘Joe was with me…’” because the wit has personal knowledge of what he heard.  If the witness however had not said “I heard,” but just stated a fact, the proper objection would be personal knowledge.  
E. Example:  Murder prosecution against Joe.  Joe calls a witness who offers to testify, “I heard Joe’s brother say, ‘Joe was with me in another town on the night of the murder.’”  The statement clearly is offered to prove the truth of the facts, so its hearsay.
1. HOWEVER, the witness also lacks first hand perception of the acts asserted because he was not with the person the brother was BUT doesn’t matter b/c he does have personal knowledge of what he saw.
VIII. Exemptions from the Hearsay Rule:  Party Admissions
A. Note, all FRE hearsay exemptions are considered exceptions in CA
B. Party Admissions
1. FR 801(d)(2):  A statement is not hearsay if—Admission by party-opponent.  The statement is offered against a party and is

a) The party’s own statement in his individual or representative capacity(simple party admissions
b) Statement of which the party has manifested an adoption or belief in its truth(adoptive admissions
c) Statement by a person authorized by the party to make a statement concerning the subject, OR(vicarious (authorized) admissions
d) A statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, OR(vicarious (agency) admissions
e) Statement by a co-conspirator of  party during the course and in furtherance of the conspiracy(co-conspirator statements
f) **contents of statement shall be considered but are not alone sufficient to establish the declarant’s authority under subdivision C, the agency or employment relationship and scope under subdivision D, or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under D

2. Simple Party Admissions
a) A statement made by a party and offered by the opponent is admissible to prove truth of anything relevant, including the matter asserted

b) Declarant need not have personal knowledge of the facts contained in the statement

c) A party admission need not have been against the interest of the declarant when it was made, all that matters is that it’s offered against a party, by the party’s opponent, and is the party’s own statement (in either an individual or a representative capacity)

d) A party may NOT offer her own statement as an admission—UNLESS the opponent has offered a partial statement and the party feels the need to contextualize the statement or otherwise correct a mistaken impression that might be left with the jury (completeness doctrine—FRE §106)
(1) Completeness doctrine:  unless the completeness doctrine applies, a party may not offer her own statement merely because the opponent has offered another of her statements

(2) FRE §106:  more narrow formulation of completeness doctrine, which is only applicable to writings

(a) When a writing or recorded statement or part thereof is introduced by a party, an adverse party may require the introduction at that time of any other part or any other writing or recorded statement which ought in fairness to be considered contemporaneously with it

(3) NOTE:  CEC § 356:  not just applicable to writings, but includes acts, declarations, conversations, and writings.

3. Adoptive Admissions
a) Same in both CEC and FRE
b) Sometimes a party manifests a belief in the truth of something another person said
(1) Fre § 801(d)(2)(B) – consider whether the party “manifested an adoption or belief” in the truth of a statement made by another person offered against the person.   

c) **if Defendant heard and understood the other’s person’s statement, & if under the circumstances you would expect a person who disagreed with the other person’s statement to object (instead of being silent)

d) **whether an admission is adopted by a person is a question for the judge to decide under Rule 104(a) since the evidence would be relevant even if not admissible

4. Vicarious Admissions (Authorized and Agency Admissions)
a) Sometimes people authorize others to speak for them—when the authorizing person is a party, the statement of the person authorized to speak is admissible under Rule 801(d)(2)(C) as an authorized admission

b) **federal rules decided under Rule 104(a) standard

c) Fre § 801(d)(2)(C)  Vicarious admissions (authorized)– when the authorizing person is a party, the statement of the person authorized to speak is admissible as an authorized admission (ex. corporate spokesperson, general partners, lawyers, corporation’s financial records, actor’s publicist).  The statement alone is not sufficient to establish authority (“I am authorized”), but is relevant.  
(1) CEC § 1222 Authorized Admission- A statement offered against a party is not made inadmissible by the hearsay rule if:

(a) The statement was made by a person authorized by the party to make a statement or statements for him concerning the subject matter of the statement, AND

(b) The evidence is offered either after admission of evidence sufficient to sustain a finding of such authority or, in the court’s discretion as to the order of proof, subject to the admission of such evidence

(c) 104b (conditional relevancy) ( authorized admissions are treated differently then under the federal rule.  Which really means that it is easier to get it in.  because with conditional relevancy, you just need ‘sufficient to support a finding,’ not ‘preponderance’ under 104a.
d) Fre § 801(d)(2)(D) Vicarious Admissions (agency) – a statement by an (1) Authorized agent OR (2) Speaking to a matter that is within the scope of their agency or employment (3) During the relationship (has to still be employed at time he said it)  ( non-hearsay regardless of whether the agent was authorized to speak concerning the matter.  (ex. truck driver runs over P, says “sorry, didn’t see you,” then P sues his company).  

(1) Exception to this rule of vicarious agency admissions(statements of government agents do not qualify as party admissions in criminal cases (e.g. statements of admission by police offers involved in investigation)
e) CEC § 1224 – when the liability, obligation or duty of a party to a civil action is based in whole or in part upon the liabililty, obligation or duty of the declarant, or when the claim or right asserted by a party to a civil action is barred or diminsehd by a breach of duty by the declarant, evidence of statement made the declarant is as admissible against the party as it would be if offered against the declarant in an action involving that liability, obligation, duty or breach of duty

(1) Not specifically laid out, but likely 104a.  
(2) in CA, the statement of an agent or employee is not automatically admissible as a party admission- it will only be admissible in limited circumstances

(3) Much more narrow rule(usually only if main party would be responsible.

5. Co-Conspirator Statements
a) Nothing in the following rules requires that the charge at issue be conspiracy

b) Fre § 801(d)(2)(E) – hearsay exemption for “a statement by a coconspirator of a party during the course and in furtherance of the conspiracy.”  The following requirements must be met:

(1) There must have been a conspiracy
(2) declarant must have been a member of the conspiracy
(3) Statement must have been made while the conspiracy was in existence (during its “course”), AND
(4) Statement must have been made “in furtherance of” the conspiracy
c) **these preliminary facts are decided by the court under Rule 104(a)
d) The statement itself shall be considered, but is not sufficient in and of itself to prove conspiracy.  

e) Because the prelim facts supporting admission of a co-conspirator statement must be decided by the court, a strange phenomenon appears:

(1) In deciding on the admissibility of evidence, the court will have to make the same factual finding (existence of a conspiracy) that the jury will be asked to make at the end of the case

(2) But Rule 801(d)(2)(E) is about admission of evidence and not about ultimate liability or guilt and judge must not inform the jury that he has already decided that conspiracy existed

(3) Moreover, to admit the evidence, the court need only determine by the “more likely than not” standard that all of the prelim facts are true, while the jury will need to employ the “beyond a reasonable doubt” standard\

f) Co-conspirator statements are admissible whether or not conspiracy is actually charged

g) Rule applies even if the declarant is not a party (but still must be member of the conspiracy) and no requirement that the declarant be produced at trial and be made subject to cross-exam

h) CEC – only real difference is that a statement made by a declarant is presumptively adopted by a yet-to-be conspirator prior to that person’s joining of the conspiracy.  
(1) NOTE:  Decided under a conditional relevancy standard (leaves question to jury so long as there’s evidence “sufficient to support a finding”).  
C. Exemptions from the Hearsay Rule:  Prior Statements of Witnesses
1. Fre § 801(d)(1) – There are 3 narrow categories of statements of prior witnesses that are admissible to prove the truth of what they assert (not hearsay):  (1)  statement is inconsistent with the declarant’s testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition (prior inconsistent); (2) statements consistent with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive (prior consistent), OR (3) statements identifying a person and made after perceiving that person (prior identification).  These statements will only qualify as non-hearsay IF:
2. Rule 801(d)(1) creates three narrow categories of prior statements that are admissible to prove the truth of what they assert:
a) Statements inconsistent with the witness’s trial testimony
b) Statement consistent with the witness’s trial testimony

c) Statements identifying a person and made after perceiving that person

3. Two common requirements for statements under each of these three categories to be admitted as non-hearsay:
a) Declarant must testify at the trial or hearing; AND
b) Declarant must be subject to cross-examination concerning the prior statement
4. Additional requirements for prior inconsistent statements:
a) In addition to testifying at trial and being subject to cross-exam concerning statement, the statement is not hearsay and will be admissible substantively only if both of the following conditions are met:
(1) Statement is inconsistent with the witness’s testimony at the trial; AND
(2) Statement “was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition…”
(a) Most prior statements made informally to other bystanders, family, etc.
(b) Even a sworn affidavit given to the police will not qualify because it is not given at a trial, hearing, etc.
(3) Even if the second oath requirement is not satisfied, the statement sill might be admissible to impeach the witness’s credibility (requirements of Rule 801(d)(1)(A) do not apply to the statement for this purpose
5. Additional Requirements for Prior Consistent Statements:
a) In addition to testifying at trial and being subject to cross-exam concerning statement, the statement is not hearsay and will be admissible substantively only if both of the following conditions are met:
(1) Statement is consistent with the witness’s testimony at trial; AND
(2) Statement is being offered “to rebut an express or implied charge of recent fabrication or improper influence or motive” (statement must have been made before the alleged fabrication, or before the alleged improper influence or motive arose)
6. Statements of Prior Identification
a) FR §801(d)(1)(C)
(1) Requirements of rule:
(a) Declarant (person who made the identification) must testify at the trial or hearing
(b) Ceclarant must be “subject to cross-examination conceringing the statement,” AND
(c) Statement must be “one of identification of a person made after perceiving the person”
(i) Only identifications of a person, and the identification must be of a specific person (descriptions of person’s appearance are not made admissible by this rule)
(ii) Person’s ID of one of a set of photos as that of the perpetrator would qualify as an identification of person “made after perceiving the person”
(2) NOTE:  even if all the requirements are satisfies, there are other reasons that the statement might be excluded (e.g. unfair procedure in getting identification)
(3) CEC – statement made at a time when the crime or other occurrence was fresh in the witness’s memory 
IX. EXCEPTIONS to the Hearsay Rule: Hearsay, but admissible
A. FRE 803s:  Apply Regardless of Availability of Declarant
1. Present Sense Impression
a) Fre § 803(1) – A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.  
b) Requirements:
(1) There must have been an “event” or condition”;
(2) The statement must describe (not “relate,” which is all that is required for an excited utterance) that “event” or condition”; AND
(3) The declarant must have made the statement “while…perceiving the event or condition, or immediately thereafter” (just make sure declarant doesn’t have time to reflect and then speak – more time restricted than excited utterances)—if sufficient time has passed to allow the declarant an opportunity to reflect on the events about which she has spoken the statement will be inadmissible
c) CEC § 1241 – Contemporaneous Statement--A statement (a) offered to explain, qualify, or make understandable conduct of the declarant AND (b) made while the declarant was engaged in such conduct.  [must explain, qualify, or make understandable, the conduct of the declarant].  
2. Excited Utterances
a) Fre § 803(2) – A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.  
b) Requirements(existence or non-existence of these facts determined by court under Rulee 104(a):
(1) There must be a “startling event or condition”;
(2) The statement must “relate” to that event or condition; AND
(3) The declarant must have been “under the stress of excitement caused by the event or condition” when she made the statement
(a) an excited utterance can be made fairly long after an event, so long as the declarant is found still to be suffering from the stress of excitement caused by the event.  
c) CEC § 1240: Spontaneous Statement
(1) Evidence of a statement is not made inadmissible by the hearsay rule if the statement: (a) purports to narrate, describe, or explain an act, condition, or event perceived the declarant, AND (b) was made spontaneously while the declarant was under stress of excitement cause by such perception
d) CEC § 1241:  Contemporaneous Statement
(1) Evidence of a statement is not made inadmissible by the hearsay rule if the statement:
(a)  (a) Is offered to explain, qualify, or make understandable conduct of the declarant; and
(b)  (b) Was made while the declarant was engaged in such conduct.
e) CEC § 1370 –threat of infliction of injury– statements about infliction of physical injury, made under circumstances indicating trustworthiness, falls under exception to hearsay.  (“My former husband kicked me in the head a few minutes ago” would qualify).  
(1) Declarant is unavailable as a witness
(2) Statement made in writing, electronically recorded, or made to a doc, nurse paramedic, or law enforcement official
3. Statements of Declarant’s Then-existing State of Mind or Physical Condition (Rule 803(3))\
a) Fre § 803(3) – A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant’s will.  
b) These statements directly (not circumstantially) assert the declarant’s state of mind (“I don’t like D one bit” NOT “the D is the kind of person who would steal mild from a starving baby [not hearsay because not offered to prove truth of matter asserted that P did not like D]”)
(1) Statements that constitute circumstantial evidence of declarant’s state of mind are not hearsay because not offered to prove truth of matter asserted
c) Backward-looking statements (“yesterday I was pretty depressed”) are not admissible
d) One’s present state of mind about the future does qualify under this rule (“I’m thinking about driving to NY tomorrow”)
e) **The rule does not allow the court to admit statements concerning a fact remembered or believed if offered to prove the fact remembered or believed (e.g. “I think Dr. Shepard has poisoned me instead of “Dr. Shepard poisoned me”)
(1) EXCEPTION:  a statement of memory or belief may be admitted if it “relates to the execution, revocation, identification, or terms of declarant’s will”
(2) CEC §1260:  exception for “evidence of statement made by a declarant who is unavailable as a witness that he has or has not made a will, or has or has not revoked his will, or that identifies his will 
(3) CEC § 1250—statement of declarant’s then existing mental or physical state (broader than federal rule):
(a) Subject to Section 1252, evidence of a statement of the declarant's then existing state of mind, emotion, or physical sensation (including a statement of intent, plan, motive, design, mental feeling, pain, or bodily health) is not made inadmissible by the hearsay rule when: (1) The evidence is offered to prove the declarant's state of mind, emotion, or physical sensation at that time or at any other time when it is itself an issue in the action; or (2) The evidence is offered to prove or explain acts or conduct of the declarant.  (b) This section does not make admissible evidence of a statement of memory or belief to prove the fact remembered or believed.
(b) **The CA rule permits backward looking statements
(4) CEC § 1251:  Statement of declarant’s previously existing mental or physical state(if declarant is unavailable, a statement can concern a state of mind prior to a statement (“I was feeling fine just before the accident”)(allows statements of past state of mind
(a) Subject to Section 1252, evidence of a statement of the declarant's state of mind, emotion, or physical sensation (including a statement of intent, plan, motive, design, mental feeling, pain, or bodily health) at a time prior to the statement is not made inadmissible by the hearsay rule if:(a) The declarant is unavailable as a witness; and (b) The evidence is offered to prove such prior state of mind, emotion, or physical sensation when it is itself an issue in the action and the evidence is not offered to prove any fact other than such state of mind, emotion, or physical sensation.
(5) CEC §1252:  evidence of statement is inadmissible under this article if the statement was made under circumstances such as to indicate its lack of trustworthiness
(6) this means that whenever there is a dispute about whether a deceased person made or revoked a will, or whether a particular document is that person’s last will, the absence of the decedent to answer this question dictates that the decedent’s statements not be excluded by the hearsay rule when offered for that purpose
f) rule encompasses emotion, physical sensations (pain, hunger, thirst), and intentions (plans, desires, needs)
g) some overlap between state of mind exception and both the excited utterance and present sense impression exceptions
h) Mutual Life Ins. Co v. Hillmon: Letters indicating future intention to travel with D admissible as a forward looking statement of intent. 

i) Split in courts as to whether statements of an intention to do something in the future that involves a 3rd person should be admitted to show the 3rd party’s conduct:  CA allows it in (“I am going out w/Frank tonight”).  (note, the statement can’t only be about the intention of a 3rd party – it must concern the declarant as well).  **The Hillmon rule only refers to statements such as I am going out tonight”
4. Statement for Purposes of Medical Diagnosis or Treatment (Rule 803(3)
a) Fre § 803(4)  - Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonable pertinent to diagnosis or treatment.  
b) Covers statement for purposes both of medical treatment and diagnosis
c) Rule covers statement of medical history or past symptoms, as well as present ones
d) Not limited to statements made to medical professionals
e) Not limited to statements concerning the declarant’s own medical condition (e.g. if a parent takes a child to the doc and tells the doc, “my son has been running a high fever all day,” that statement too is covered by the exception
f) Only covers statements that are “reasonably pertinent to medical diagnosis or treatment”
(1) Reasonably pertinent to medical diagnosis or treatment can include descriptions of events (e.g. telling doc you were hit by a car could help doc assess extent of internal injuries)
g) Exception applies only to statements made for the purposes of obtaining medical diagnosis or treatment, NOT statement giving medical diagnosis or treatment
h) Statement does not have to be about your own condition (paramedic could be explaining condition to doc)
i) Statements that look backward are admissible because they may shed light on the physical condition (“my head has been hurting ever the since the accident”
j) CEC § 1253 Statement for purposes of medical diagnosis or treatment; contents of statement; child abuse or neglect; age limitations
(1) The CEC version is limited to statement made by a victim who is a minor at time of proceedings, provided statement made when victim was under the age of 12 describing any act, or attempted act of child abuse or neglect
(2) **federal rule is far broader than CA rule
5. Recorded Recollection (Rule 803(5))
a) Fre § 803(5) – A memorandum or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness’s memory and to reflect that knowledge correctly.  If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.  
b) Requirements for allowing the recording to be read to the jury:
(1) Memorandum or record (tape, typed paper, handwritten, ledger)
(2) Witness must have once had knowledge about a matter
(3) Witness must now have “insufficient recollection to enable the witness to testify fully and accurately”
(4) The memorandum or record of the witness’s knowledge must have been “made or adopted by the witness when the matter was fresh in the witness’s memory,” AND
(a) [adopted just means that if the wit didn’t make the memo or record, she read it when the matter was fresh in her mind and concluded it was correct]
(5) The memorandum or record must reflect the witness’s prior knowledge accurately
(6) **the court decides whether these requirements are met under Rule 104(a)
c) Can’t be received as an exhibit because its only a substitute for oral testimony, which jury can’t take back into deliberation room
(1) But the opponent can offer it as an exhibit if he chooses, which doesn’t happen very often
d) **NOTE:  The person whose prior knowledge is preserved in the memo or record must testify in order for the exception to apply.  
e) Distinguishing Recorded Recollection from Refreshing a Witness’s Recollection
(1) Refreshing a witness’s recollection(has nothing to do with the hearsay rule
(2) Law places not limit on the manner in which the witness’s recollection can be refreshed(lawyer may lead, show witness documents
(3) **The only requirement for refreshing a witness’s recollection is that the adverse party have the writing used to refresh at the hearing (have the ability to inspect it, cross-examine it, etc.)(this rule give the adverse party an opportunity to show that it’s the writing, and not the witness’s testimony, that’s the true source of the testimony(if judge concludes this is the case, she may strike the testimony on the ground that it’s inadmissible hearsay
(4) Just think of refreshing her memory as asking a bunch of questions to see if you can get the witnesss to remember from her own brain what she saw, this is the only circumstance that falls under refreshing her own memory.
(5) NOTE:  in both recorded recollection and refreshing memory with the writing you must show the tangible item to opposing counsel.
(6) FR § 612: Writing Used to Refresh Memory
(a) If a witness uses a writing to refresh memory for the purpose of testifying either—(1) while testifying, or (2) before testifying, if the court in its discretion determines it is necessary in the interests of justice
(i) An adverse party is allowed to have the writing produced at hearing, to inspect it, etc. and to introduce in evidence those portions which relate to the testimony of the witness—See above for rest of the Rule
6. Records of Regularly Conducted Activity (Business Records Exception) (Rule 803(6))
a) Records of regularly conducted activity are sufficiently reliable to admit even if hearsay.  If the record was kept in the regular course of business and it was the regular practice of the business to make such a record, it is sufficiently reliable.  
b) Fre § 803(6) 
(1) A memorandum, report, record, or data compilation, in any form, 
(a) All modern forms of digital data collection as well as more conventional written documents
(2) of acts, events, conditions, opinions, or diagnoses, 
(a) Broadly defines the permissible content of business records.  
(b) Notes of an attending physician, employee performance evaluations
(c) CA version is not this broad – doesn’t contain opinions.  
(3) made at or near the time 
(a) Business records tend to be reliable when they are compiled close in time to the events described.  
(b) Mundane & complex details should be recorded quickly b/c it’s likely that recollections concerning such matters will soon deteriorate.  
(4) by, or from information transmitted by, a person with knowledge, 
(a) The person who makes the business record must have personal knowledge of the matters described in it or must receive input from another person who has that knowledge.  
(b) Records that contain information supplied by persons who are not under a business duty to observe and record events accurately normally don’t qualify under the rule.  
(i) If bystander’s statement is in business record of accident, that part of statement won’t be admissible
(5) if kept in the course of a regularly conducted business activity, 
(a) does not apply to records SOLELY prepared for litigation, and not for business purposes
(6) and if it was the regular practice of that business to make the memorandum, report, record, or data compilation
(a) this helps ensure that the record is accurate
(b) no such requirement in CA
(7) All as shown by the testimony of the custodian or other qualified witness, or by certification that complies with Rule 902(11), Rule 902(12), or a statute permitting certification
(a) The author of the record or the person with knowledge of the matters described in it, need not testify to the requisite foundational facts.  Anyone can testify so long as that person is familiar with the business, its mode of operation, and its record keeping practices.  
(b) Pursuant to 902(11) and 902(12), the proponent may present a declaration of a qualified person certifying that the record:  (1) was made at or near the time of the occurrence of the matters set forth by, or from information transmitted by, a person with knowledge of those matters; (2) was kept in the course of the regularly conducted activity; and (3) was made by the regularly conducted activity as a regular practice.  
(i) The proponent must also provide prior written notice of its intention to introduce the record in this manner, must make the record and declaration available for inspection, and must provide the opponent with a fair opportunity to challenge the record
(8) Unless the source of the information or the method or circumstances of the preparation indicate a lack of trustworthiness
(a) Might be untrustworthy if record prepared for use in litigation or person who made it had a personal stake in the outcome of the action
(b) Could also be untrustworthy if records not kept in a business-like manner
(9) The term “business” as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit
(a) Includes non-profit activities, public agencies, police records, charities, government agencies
(b) NOTE:  keep in mind that while police records might fall under this broad definition of business, this would also fall under the 803(8) public records exception, and some courts like to classify police records under that exception
7. Public Records and Reports (Rule 803(8))
a) Doesn’t contain any requirement that records be recorded regularly
b) Fre § 803(8)- Business records which fail to meet the requirements under 803(6) (kept in the regular course of regularly conducted business activity, regular practice,…) may be admissible under 803(8) which doesn’t require regularity of activity or record making.  
c) Rule refers to records, reports, statements, or data compliations in any form, of public offices or agencies
d) Rule 803(8)(A) Activities of office or agency—allows for the admission, without limitation, of public records “setting forth the activities off public offices or agencies”
(1) This refers to documents concerning internal workings of an agency (i.e. payroll records, personnel files, purchase receipts)
e) Rule 803(8)(B) matters observed by public officials pursuant to duty (BUT NOT matters in criminal proceedings observed by police)—applies to records concerning matters observed by public officials when there was a duty both to make the observation and to report on the matters observed
(1) this refers to government reports on observable data (weather records, maps, and a court reporter’s transcript)
(2) in a criminal case, this rule EXCLUDES matters observed by law enforcement personnel (police officers, forensic specialists, investigators)
(3) CEC:  rule includes matters observed by law enforcement personnel in a criminal case
f) Rule 803(8)(C) Civil actions and proceedings against the government—makes admissible in a civil case and when offered against the government in a criminal case, “factual findings resulting from an investigation made pursuant to authority granted by law”
(1) does not extend to evidence offered by the prosecution in a criminal case
(2) this rule refers to things like administrative findings about employment discrimination (includes reports containing opinions, so long as those opinions are based on investigations and factual findings [803(8)(B) applies only to records that simply describe observed data without analysis leading to factual findings]; reports don’t need to only have statements from people who are public officials (can even include records when the factual finding is based on statements from persons who are not public officials
(3) BUT(admission under 803(8)(C) is DENIED when the sources of information or other circumstances indicate lack of trustworthiness
(a) Have to look to timeliness of investigation, skills or experience of the investigator, extent of investigation, and bias or prejudice of investigator
(b) Also excludes when evidence is offered by the prosecution in a criminal case (evidence can be offered against govt in criminal action though).
(4) Public records are admissible without a sponsoring witness as long as they have been authenticated, and public records can be self-authenticating under Rule 902(1), (2), or (4)
(5) CEC:  in CA, public records can be offered against a criminal D
g) **Note about business records and public records exceptions:  Prof. says that there is overlap b/w the business records exception and the public records.  So something that is a public record/agency can fit in business.  However, 803(8) B and C are more limited.
h) In CA – the writing must be made at or near the time of the act, condition, or event.  
8. Absence of Entry in Business or Public Record (Rules 803(7) and 803(10))
a) Sometimes, business and public records are relevant because of what is NOT contained in those records
b) Fre § 803(7) – makes admissible evidence that a matter is not included in a business record for the purpose of showing the nonoccurrence or nonexistence of that matter.  
(1) Could made admissible the records of a credit card company pertaining to a specific individual’s account to prove that those records have no entry showing payment for charges to that account
c) Fre § 803(10) – makes admissible evidence that a matter is not included in a public record for the purpose of showing the nonoccurrence or nonexistence of that matter.  
(1) this provision is used in cases in which the absence of a public record or an entry in such a record shows that a required public finding did not take place, as in a prosecution for possession of an unregistered firearm
9. Other Hearsay Exceptions Where Availability of Declarant is Immaterial
a) Records of vital statistics (births, fetal deaths, deaths, or marriages, if report made to public office in accordance w/law)
b) Records of religious organizations (family histories, divorces, ancestry)
c) Marriage, baptismal, and similar certificates
d) Family records (histories in bibles, genealogies, engravings on rings, tombstones).
e) Records of documents affecting an interest in property (kept by a public office, authorized by law to record such documents)
f) Statements in documents affecting an interest in property.  
g) Statements in ancient documents (document > 20yrs old, authenticity of which established, CEC > 30 yrs) 
h) Market reports, commercial publications
i) Learned treatises (experts often rely on, must be authoritative)
j) Reputation concerning personal or family history
k) Reputation concerning boundaries or general history
l) Reputation as to character (reputation is hearsay b/c it’s a statement of the community) 
m) Judgment of a previous conviction (very trustworthy) 
(1) Must be a felony
(2) CA (includes nolo contendere under exception, federal rules doesn’t).  
(3) Judgment as to personal, family, or general history, or boundaries
B. FRE 804s:  Only Apply if Declarant Unavailable(Unavailability of Declarant Required
1. Unavailability(preliminary question of fact that must be decided by the judge under 104(a)
2. FRE 804:  A witness is unavailable when:
a) Privilege exempts from testifying concerning subject matter of declarant’s statement
b) Declarant refuses to testify despite court order to do so
c) Lack of memory
d) Death or then existing physical or mental illness or infirmity
e) Unable to track down declarant by reasonable means (e.g. process, etc.)

3. witness is NOT unavailable when such unavailability is due to the wrongdoing of a party for the purpose of preventing the witness from attending or testifying

4. FR 804(b)(1):  Former Testimony Exception
a) Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the court of the same or another proceeding, if the party against whom the testimony is now offered,--or, in a civil action or proceeding, a predecessor in interest,--had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination
b) Requirements:
(1) Testimony must have been “given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding.”

(a) In CA, the deposition testimony has to be given in a deposition in a different proceeding.  
(2) If the current case is a criminal prosecution, the party against whom the evidence is now offered:

(a) Must have “had an opportunity to develop the testimony by direct, cross, or redirect examination,”; AND

(i) Only require opportunity, doesn’t require that you actually did cross-examine

(b) Must have had a “similar motive” to develop the testimony by such examination

(c) **must be same party 

(3) If the current case is a civil action, the party against whom the evidence is now offered, or a predecessor in interest of that party, must have had an opportunity and similar motive to develop the witness’s testimony

(a) “predecessor in interest” only applies for civil, not criminal cases (NOTE:  in CA, (CEC §1291) predecessor interest applies to both civil and criminal cases)
(b) similar motive requirement doesn’t require that purpose in developing witness testimony be similar (e.g. witness in civil and criminal prosecution—still developing testimony to avoid adverse judgment)

(i) change in lawyer/tactics would not affect this exception and new lawyer would be forced to accept decisions made and tactics used by first lawyer in conduct cross-exam
c) the most accurate way to prove the witness’s prior testimony is by offering court reporter’s transcript.  Overcome hearsay objection (transcript is court reporter’s assertion that these words were spoken by the witness), via business records exception, recorded recollection, or public record

d) can also call a witness with first-hand knowledge of the substance of a witness’s prior testimony—need not have personal knowledge of truth of the earlier testimony, only needs to have personal knowledge of the testimony itself.  Though not likely to be as accurate as court reporter’s transcript, there’s no requirement that the “best evidence” be used (best evidence rule only applies when a party seeks to prove the contents of a writing)

5. Dying Declaration Exception (Rule 804(b)(2))
a) FR 804(b)(2):  in a prosecution for homicide or in a civil action or proceeding, a statement made by a declarant while believing that the declarant’s death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death
b) Requirements:
(1) Unavailability of declarant

(2) Case in which evidence is offered must be a civil action or a homicide prosecution
(3) Statement must have been made by the declarant while believing that his or her death was imminent
(4) Statement must concern the cause or circumstances of what the declarant believed to be impending death
c) The rule doesn’t require that the declarant die

d) Rule doesn’t extend to criminal prosecutions that aren’t homicides (does NOT include attempted homicide prosecutions)

e) Under 104(a) standard, judge may look to the statement itself to determine whether it was made in anticipation of imminent death

f) Statements suggesting declarant intends to take action in the future provides evidence that he didn’t believe death was imminent

g) CEC § 1242 – doesn’t require unavailability, applies in all civil & criminal cases (not just homicide prosecutions), has to be the statement of a dying person(declarant had to have been “dying” at the tie the statement was made (but since unavailability not required, we can assume that declarant doesn’t have to have actually died)
6. Declaration Against Interest Exception (Rule 804(b)(3))
a) FR 804(b)(3):  a statement which was at the time of its making so far contrary to the declrant’s pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true.  A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement

(1) The last part of the rule about exposing a declarant to criminal liability is designed so that criminal (s don’t take advantage of the rule by having a witness testify that another person, no longer available, confessed to the crime.  
b) Requirements
(1) Requires unavailability of the declarant – so there is hardly ever an overlap with party admission exception.  

(2) Must be against the declarant’s interest AT THE TIME the statement was made (think about context).  

(3) A statement against the declarant’s penal interest is not admissible unless there is corroborating evidence which supports the trustworthiness of the statement.  

c) **no corroboration requirement in CA

d) CEC § 1230 – more broad b/c explicitly includes statements that “create…a risk of making him an object of hatred, ridicule, or social disgrace in the community.”  Also doesn’t require corroboration indicating trustworthiness of statement if offered by accused to exculpate him.  
e) Determination of whether something is against interest is decided by the judge under a 104a standard, taking into account all the circumstances surrounding the making of the statement.  
f) What if you have a statement that is partly against interest and partly not? (e.g. “I was a part of this, but I was just a driver, Defendant went into the bank with the gun and held up the teller!”

(1) part of that statement is against the person, part is just exculpatory.  If what makes a statement applicable and reliable is if it is against the person, then the parts that are NOT against them are likely not considered reliable.

(2) Majority approach: Parse all words spoken, and only those words which are against the interest of the declarant are allowed in(only self-inculpatory parts admissible
(a) But Declarant showing knowledge of crime  by saying it was D who went in and robbed bank—this knowledge can be considered inculpatory in itself

g) Applicability of the Exception to Neutral or Self-Serving Statements
(1) “I was involved but all I did was keep watch outside the bank.”
(2) Context is very important in determining whether any given statement is actually against the interest of the declarant at the time it is made
(3) Williamson v. US (1994)
(a) Harris was weaving on hwy.  Car stopped, coke found in trunk.  During DEA interview, Harris said got coke from a Cuban, that the coke belonged to petitioner (P) Williamson, and it was to be delivered that night to a dumpster.  P was connected to H through other physical evidence.  When DEA agent was going to arrange set-up by dumpster, H stated that he had lied.  He was really transporting the drugs to P whom was traveling in front of him in a rental car.  P had seen him getting pulled over and searched.  H implicated himself but out of fear of P, refused to sign a written statement.  DEA stated they would report any cooperation, but didn’t promise any rewards or benefits.  
(b) HOLDING:  only incriminating portion of the statement is covered (rule only covers parts of the statement against the interest of the declarant) and exculpatory statements, even if they are made w/in a broader narrative that’s generally self-inculpatory are not admissible.  
(i) The court holds that the rule only applies to the narrow statements that Harris made that are individually self-inculpatory.  Not to the ones made in a broader narrative.

h) Comparison to Party Admissions
(1) Party admissions only applies to statements of parties (speaking or acting on their own behalf), and applies to any statement of a party, whether against the party’s interest or in her favor

(2) No personal knowledge requirement for party admissions

(3) Party admission rule does NOT require unavailability of declarant

(4) Only limitation on party admission declaration is that the statement of a party qualifies as a party admission only when offered against the party

(5) In comparison, declarations against interest MUST be against the interest of the declarant when made, need not be made by a party, and the declarant MUST be unavailable. Further, the statement is objectionable under 602 if the declarant lacks personal knowledge.  
7. Forfeiture by Wrongdoing Exception (Rule 804(b)(6))
a) FR 804(b)(6):  not excluded by hearsay rule if declarant is unavailable as a witness(a statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did procure the unavailability of the declarant as a witness
b) Rationale:

(1) Parties should not be able wrongfully to prevent an individual from testifying by making him unavailable or by acquiescing in such an arrangement undertaken by another person
c) Example: where a criminal defendant arranges to murder a prosecution witness or to intimidate that person into refusing to testify.  A party engaging in such behavior is not entitled to the protection of the hearsay rule.   

d) US v. Cherry (10th Circ. 2000)(when does it become “acquiescence”?
(1) co-conspirators forfeit their hearsay objection when one of them procures the declarant’s unavailability w/in the scope, in furtherance, and as a reasonable foreseeable, necessary and natural part of an ongoing conspiracy.  [one ( in drug conspiracy killed prosecution wit].  
(2) D may be deemed to have waived his Confrontation Clause rights if a preponderance of evidence establishes one of the following circumstances:
(a) He participated directly in panning or procuring declarant’s unavailability through wrongdoing, OR
(b) The wrongful procurement was in furtherance, within the scope, and reasonably foreseeable as a necessary or natural consequence of an ongoing conspiracy

e) CEC § 1350 – only applies in a criminal action for a serious felony (requires death or kidnapping), there has to be clear & convincing evidence that the unavailability was caused or solicited by party against whom statement offered, statements has to be trustworthy, relevant and corroborated by other evidence connecting the opponent to the charged felony, prosecution must give defense counsel 10 days notice in writing … <CA is much more strict>.  

(1) has to be a serious felony and actions of party to make witness unavailable have to be kidnapping or killing the witness, statement has to be written & signed & notarized or recorded, corroboration required, and there must be clear and convincing evidence

C. THE RESIDUAL EXCEPTION (Rule 807)
1. FRE 807:  a statement not specifically covered by Rule 803 or 804, but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule, if the court determines under a 104a standard that:

a) The statement is offered as evidence of a material fact
b) The statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts
c) The general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence

d) Statement may NOT be admitted under this exception without notice given to adverse party(sufficiently in advance of trial or hearing to provide  adverse party with fair opportunity to prepare to meet it

2. **NO residual exception in CA

3. Requirements for Application of the Residual Exception:  the residual exception will not apply unless the court makes four specific preliminary findings and unless the party planning to offer hearsay under the exception has provided proper notice to the opponent
a) Reliability:  Evidence will not be admissible unless the statement is not specifically covered by Rule 803 or 804, but has equivalent circumstantial guarantees of trustworthiness
b) Materiality:  Statement must be offered as evidence of a material fact.  
c) Probative value:  evidence must be more probative on the point for which it is offered than any other evidence that the proponent can procure through reasonable efforts.  Serves as a meaningful barrier to admission since it requires proponent to use reasonable efforts to find other admissible evidence to prove the fact and then demonstrate why the hearsay in question is more probative than other evidence

d) Interests of justice:  Proponent must persuade the court that the general purpose of these rules and the interest of justice will be best served by admission of the statement into evidence.  Think about the goals of the rules: court is to administer the trial with the goals of fairness, efficiency, truth-determination, and justice in mind, and to consider the effects its evidence rulings will have on witnesses and the continued development of the law
e) Pretrial notice:  adverse party must have notice.  Helps to serve the goal of fairness by giving the opponent an opportunity to investigate the statement and the declarant, and rebut if possible.  Some courts have not followed this strictly, permitting evidence to be provided even after trial has begun, so long as the opponent is given some notice.  

4. “Near Miss” Problem
a) the phrase “a statement not specifically covered by Rule 803 or 804” is subject to at least 2 reasonable interpretations:  
(1) residual exception may be used to admit a statement that is the type covered by one of the exceptions in rule 803 & 804, but that fails to meet all the requirements of that rule. 
(2) Residual exception may only be used for evidence that’s not of a type covered by one of the exceptions in 803 & 804.  
b) Near miss question with admission in a criminal trial of a person’s prior grand jury testimony (grand jury witnesses rarely cross-examined)
(1) Because D in crim trial had no opportunity to cross-exam witnesses who testified before the grand jury, their testimony may not be admitted under the former testimony exception in Rule 804(b)(1)
5. Is the Residual Exception Party Neutral? In practice, the gov’t in criminal cases has been far more successful than criminal Ds in making use of the residual exception. 

D. Declarant-Based Model vs. Assertion-Based Definition of Hearsay
1. Declarant Based- a statement is hearsay if its value depends on the credibility of the declarant (look to declarant’s perceptions, sincerity, memory, and whether declarant is ambiguous).  Any statement that leaves meaningful doubt about the declarant’s credibility at the time the statement was made, might be classified as hearsay (thus, statements are more likely to be classified as hearsay under declarant-based definition).  
2. Assertion Based – Federal Rules.  Classifies hearsay only as those statements that assert the matter they are offered to prove.  
E. THE HEARSAY RULE AND THE CONSTITUTION
1. 6th Amendment:  in all crim prosecutions, the accused shall enjoy the right…to be confronted with the witnesses against him…

a) Hearsay against defendant can only come in if it satisfies the rules of evidence and does not violate the constitutional rights (conf. clause) of the defendant.
b) What does “witnesses against” mean?

(1) One interpretation:  witnesses against means people who made statements that are testimonial in nature, even if not actual testimony in a trial

(a) Provides statement that looks testimonial in nature

(b) E.g. grand jury testimony

(2) Second interpretation: someone whose statement is accusatorial based on the nature of the statement

(a) E.g. an excited utterance saying “D just shot the victim”
2. Ohio v. Roberts (1980):  Criminal prosecutor may only offer non-testimonial hearsay when declarant is a wit or unavailable and statement has particular guarantees of trustworthiness and reliability (unavailability no longer necessary).  
a) Statement firmly rooted in traditional hearsay exception (≠ residual exception) 
b) Statement made in circumstances that support trustworthiness (not allowed to show corroborating evidence – the statement must be intrinsically reliable).  
3. Crawford v. Washington: Criminal prosecutor may only offer testimonial (grand jury, former trial, statements to police) hearsay when he calls declarant as a wit subject to cross or proves declarant is unavailable and defendant had a prior opportunity to cross him.  Roberts is technically still the law for non-testimonial hearsay.  
a) Statements testimonial in nature are what you can’t use unless one of two things happen.  The two things are: 1) either the declarant testifies at the trial or 2) the declarant is unavailable and the def. had a prior cross-examination opportunity.

b) Testimonial hearsay is not admissible unless one of these 2 requirements are met.

4. Confrontation clause is about the following:  cannot use statements that are testimonial in nature UNLESS 1 of 2 things happen:

a) 1.  EITHER declarant testifies at trial

b) 2.  OR declarant unavailable AND defendant had a prior cross examination opportunity

5. After Davis what is the test for testimonial?

a) Under circumstances indicating that the primary purpose of the testimony is to meet an ongoing emergency.  

(1) When this is the case it is not testimonial and no confrontation clause problem.
(2) Ct says that the call is not testimonial b/c the call and at least the initial interrogation is not designed ordinarily to describe a past act but rather to describe an ongoing emergency- something going on right now and not for investigation purposes ( this is not testimonial

b) *Statements are non-testimonial when made in police interrogation, under circumstances objectively indicating that the primary purpose of the interrogation is to meet an ongoing emergency and render police assistance

c) * are testimonial when the circumstances indicate no emergency and are using for investigating past events (i.e. backwards looking in tracking investigation)
6. Constitutional Limits on Exclusion of Hearsay

a) Chambers v. Mississippi (1973):  McDonald had confessed for a crime that def. was charged with.  He repudiated his confession.  The gov. let him go.  Chambers tried to call him as a witness and try to examine him but he refused.  Chambers asked if he could call him adverse witness and impeach him but the court said no.

(1) guy’s statements were declarations against interest, but MS law said that declaration against interest applied only against pecuniary or proprietary interest so his confessions were not admissible under hearsay rule in MS

(2) other rule that prevented Chambers from presenting evidence was voucher rule in MS:  if you call a witness, that is your witness and you can’t impeach him unless he turns against you and then the court can allow you to impeach him

(3) at trial, government didn’t want to call guy, so Chambers called him as witness and tried to get him to own to confession, but he refused—Court would not let Chambers impeach him because he wasn’t an adverse witness against him
(4) HOLDING:  SC threw out his conviction on due process and compulsory process grounds because his right to present a defense was violated by evidence rules

CHAPTER 4:  EVIDENCE OF CHARACTER, UNCHARGED MISCONDUCT AND SIMILAR EVENTS

I. Roadmap for Character Evidence
A. What is the evidence?

B. What is it offered to prove?

C. Is it relevant when offered for that purpose? (if it is not, the analysis is over and the evidence is inadmissible)

D. If the evidence is relevant, is it character evidence?

E. If the evidence is character evidence,

1. do the rules permit the use of character evidence for this purpose in this type of case?
2. if character evidence can be used for this purpose, does it prove character through a proper method?

3. has the party offering the evidence complied with any procedural rules regarding its admission (e.g. timing)?
F. If the evidence is NOT character evidence,
1. is it evidence of “other crimes, wrongs, or acts” offered to prove a fact other than character?  If so, has the party offering the evidence complied with the rules and standards governing its use for that purpose?
2. is it evidence of habit?  If so, has the party offering the evidence complied with the rules and standards governing its use for that purpose?
G. is it evidence of similar events? If so, has the party offering the evidence complied with the rules and standards governing its use for that purpose?
II. CHARACTER EVIDENCE
A. 3 types of character evidence
1. reputation
2. opinion of one who knows the person well
3. specific instances of conduct
B. 3 potential uses of character evidence
1. to prove character when character itself is an essential element of a charge, claim, or defense (when character is “in issue”)
2. to prove character as circumstantial evidence of how a person behaved other than as a witness while testifying (circumstantial evidence of out-of-court conduct)
3. to prove character as circumstantial evidence of the truthfulness of a witness (credibility or lack thereof of witness)
C. FRE 404(a): Character Evidence Not Admissible to Prove Conduct; Exceptions:  evidence of a person’s character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except:
1. character of accused:  in a criminal case, evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same, or if evidence of a trait of character of the alleged victim of the crime is offered by an accused and admitted under Rule 404(a)(2), evidence of the same trait of character of the accused offered by the prosecution
a) Translation:  a criminal D is allowed to give evidence that he has a good character, as long as the character trait is relevant.  This opens the door—and allows the prosecution to rebut.  It is up to the D on whether or not he wants to make the decision to open the door or not.
2. character of alleged victim:   In a criminal case, and subject to the limitations imposed by Rule 412, evidence of a pertinent trait of character of the alleged victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that the alleged victim was the first aggressor
a) By prosecution to rebut such evidence offered by accused, OR
b) Evidence of character trait of peacefulness of alleged V offered by prosecution is admissible in a homicide case to rebut evidence that V was the 1st aggressor.  There is no similar provision in CEC – character evidence about the V is only admissible in CA if the ( specifically offers character evidence about the V.  
3. character of witness:  evidence of the character of a witness, as provided in Rules 607, 608, 609.
4. **NOTE:  in a civil case, evidence of a person’s character is never admissible to prove that the person acted in conformity with the character trait
D. FRE 404(b):  Other Crimes, Wrongs, or Acts
1. evidence of other crimes, wrongs, or acts is NOT admissible to prove the character of a person in order to show action in conformity therewith.  It MAY, however, be admissible for OTHER purposes, such as proof of motive, opportunity, intent, preparation, plan knowledge, identity, or absence of mistake or accident, provided that upon request  by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial
E. FRE 405:  Methods of Proving Character
1. Reputation or Opinion:  in all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion.  On cross-examination, inquiry is allowable into relevant specific instances of conduct.
2. specific instances of conduct:  in cases in which character or a trait of character of a person is an essential element of a charge, claim or defense, proof may also be made of specific instances of that person’s conduct.
F. CEC §1101 – 1103 – would lead to same results under FRE. 

1. character defined
a) character theories
(1) Trait Theory: theory that a person possess a fairly consistent set of traits that manifest into varying circumstances of life.  This does not seem to be an accurate theory, but evidence law is still mired in trait theory.  

(2) Situationism: to know how someone might behave in a given situation, you have to know how he behaved in a similar situation.  

(3) Interactionism: a combination.  

G. Methods of Proving Character:  Rule 405
1. reputation:  hearsay, but exception in Rule 803(12) for “reputation of a person’s character among associates or in the community”
a) Party must be shown to have sufficient knowledge of the person’s community reputation

b) Party must have been party of the community long enough to have gained sufficient exposure to what people in the community think about the person.  

2. opinion: generally consists of the testimony of someone who knows the person’s character well enough to assert an opinion about it
a) Lay opinion is governed by 701, expert opinion is governed by 703.  Both are admissible.  

b) Usually, the witness may not explain basis for opinion by referring to specific instances of the person’s conduct
3. specific instances of a person’s conduct:
a) most convincing form of character evidence, but it takes longer to prove, and particularly when the evidence is of a bad character trait, it can possess high risk of prejudice
(1) therefore, the rules are far more restrictive bout admitting this type of evidence than for reputation or opinion
(2) specific instances evidence may be used ONLY during cross-examination
(3) BUT when character is an essential element of a charge, claim or defense, specific instances evidence may be used to prove character evidence on direct examination
H. Proving Character When Character is “In Issue”
1. Character is not at issue in the case unless law REQUIRES a party to prove character to prevail in one or more elements of a charge, claim or defense (e.g., negligent entrustment, defamation case where truth of the article is a defense).  When the substantive law requires that a fact is proven, there is no reason why the law of evidence should restrict the permissible means of proving the fact to only the weaker forms of opinion and reputation. 

I. Proving Character as Circumstantial Evidence of Out-of-Court Conduct
1. Evidence of a person’s character is not admissible for the purpose of proving action in conformity therewith because it creates a substantial risk of unfair prejudice, either in the way of inferential error prejudice (overvaluing character evidence as indicator of person’s conduct) or nullification prejudice (conviction of person not based on what was done but for being a bad person).  

2. Evidence of a Criminal Defendant’s Character

a) Michelson v. US (1948)
(1) D was tried for bribing an official agent.  Although P did not introduce any character evidence, D introduced character witnesses. D challenged the right of the prosecution to cross-examine his witnesses. Court says they may be cross examined to be tested of their qualifications to speak of community reputation as well as concerning specific instances of conduct relevant to what was testified to.  

(2) Three distinctions between Michelson and current law: 
(a) Under 405(a), character evidence in the form of personal opinion is admissible whenever reputation is admissible. 

(b) 404(a)(2) permits a criminal D to offer evidence of a pertinent trait of the alleged victim’s character to prove his innocence. In response, prosecution may respond by offering evidence concerning the same trait of the D’s character.  

(c) Evidence of prior instances of sexual assault is also handled differently under FRE.  

(3) By D introducing character evidence, it opens the door for the prosecution because it enables them to both cross examine the D’s character witnesses and also allows them to call their own witnesses if they choose

(4) This is only permissible in CRIMINAL cases- not allowed in civil cases

b) Sexual Assault and Child Molestation Cases
(1) FR 413:  Evidence of Similar Crimes in Sexual Assault Cases
(a) In a criminal case where D is accused of sexual assault offense, evidence of D’s commission of another offense or offenses of sexual assault is admissible, and may be considered for bearing on any matter to which it is relevant
(b) When government wants to offer evidence under this rule, its attorney has to disclose the evidence to the D (including statements of witnesses or a summary of the substance of any testimony that is expected to be offered, at least 15 days before scheduled date of trial or at such later time as the court may allow for good cause
(2) FR 414:  Evidence of Similar Crimes in Child Molestation Cases

(a) Rule is identical to Rule 413 except substituting definition of child and offense of child molestation in appropriate places
(3) FR 415:  evidence of Similar Acts in Civil Cases Concerning Sexual Assault or Child Molestation

(a) In civil case in which a claim for damages is predicated on party’s alleged commission of conduct constituting an offense of sexual assault or child molestation, evidence of D’s commission of another offense or offenses of sexual assault or child molestation is admissible and may be considered as provided in Rule 413 and 414
(b) Also requires at least 15 days notice to D
(i) Charges, as well as convictions are admissible (however, court must find by a preponderance, 104a, that ( committed the act – the government’s good faith belief isn’t enough).  

(4) Rules 413-15 don’t allow reputation / opinion of sexual predator / molester—only specific instances of conduct. 

(5) Any child molestation is also a sex assault. However a sex assault only counts as a child molestation if victim was under 14. 

(6) CEC §1108: Evidence of another sexual offense by Defendant. Same as 413 and 414

(a) NOTE: CA does not have a parallel provision for civil suits. Evidence of prior sexual assault in civil suit is inadmissible.  

(7) CEC §1109 – Evidence of D’s other acts of domestic violence.  In a criminal action where D is accused of an offense involving domestic violence, evidence of D’s commission of other acts of DV is admissible.  No such parallel law under FRE. 

3. Evidence of an alleged crime victim’s character

a) Defendant’s proof of an alleged crime victim’s character

(1) Under Rule 404(a)(2), D may offer evidence of a pertinent trait of a victim’s character in the way of opinion or reputation evidence.  
(a) But, if the D chooses to “open the door” in this way, the rule permits the prosecution (1) to rebut the D’s evidence through cross examination of the W (can inquire into reputation, opinion or specific instances of conduct), (2) may call its own witness to rebut (reputation or opinion evidence only).  

(b) In criminal cases, If D offers evidence of character of the alleged victim which is admitted under 404(a)(2), P can offer evidence of the same trait as it pertains to the accused.  

b) Special Rule for Rape Victims
(1) FR 412:  Sex Offense Cases; Relevance of Alleged Victim’s Past sexual Behavior or Alleged Sexual Predisposition

(a) Applicable in both civil and criminal trials.  Says that evidence about the sexual behavior or sexual predisposition of a victim is not admissible EXCEPT:
(i) In a criminal trial, can offer specific instances of conduct (NOT opinion and reputation):
(a) To prove that a person other than the accused was the source of semen, injury, or other physical evidence

(b) To prove consent (i.e. previous sexual relationship with D)

(c) Where the Constitution demands it (would violate constitutional rights to D to exclude it)

(ii) In a civil case, 

(a) Probative value must substantially outweigh the danger of harm to any victim and unfair prejudice to any party.  Evidence of victim’s reputation is only admissible if it has been placed in controversy by the victim

(b) **in CA, evidence of P’s sexual conduct to prove consent is excluded.

(b) Procedure:
(i) Party intending to offer evidence must:
(a) File written motion at least 14 days before trial specifically describing evidence and stating the purpose for which it is offered unless the court, for good cause requires a different time for filing or permits filing during trial
(b) Serve the motion on all parties and notify the alleged victim, or when appropriate, victim’s guardian or rep

(ii) Before admitting evidence under this rule, court must conduct a hearing in camera and afford victim and parties a right to attend and be heard. Motion, related papers, and record of hearing must be sealed and remain under seal unless court orders otherwise

(2) Olden v. Kentucky (1988)
(a) Olden and Harris (black men) were charged with raping Matthews, a white woman.  Matthews was involved with Russell, Olden’s brother.  Evidence of M’s co-habitation was at issue –relevant because it would show her incentive to lie about the sexual incident to retain relationship with Russell. TC excluded it because evidence of her interracial relationship with Russell would be “too prejudicial”.  SC remanded, saying that exclusion of this evidence denied D the right to confront by denying him right to impeach by showing evidence to demonstrate bias.  

c) Additional Exceptions to the Exclusion of Character Evidence to Prove Conduct; Special Rule for Homicide Prosecutions
(1) FR 4040(a)(2):  in a homicide case, where D claims that V was the first aggressor, either by offering evidence of V’s violent character or by calling someone to testify that V was the first aggressor ( the prosecution may rebut the D’s claim with evidence of V’s peaceful character

(2) BUT:  CA rules do not permit P to introduce character evidence if D did not( There is no similar provision in CEC – character evidence about the V is only admissible in CA if the ( specifically offers character evidence about the V.  

III. OTHER CRIMMES, WRONGS, OR ACTS
A. FR 404(b):  Other Crimes, Wrongs, or Acts
1. Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith.  It may, however, be admissible for other purposes, such as:

a) Proof of motive

b) Opportunity

c) Intent 

d) Preparation

e) Plan 

f) Knowledge

g) Identity

h) Or absence of mistake or accident,

(1) **MIMIC rule (motive, intent, mistake or accident, identity…)

i) Provided that upon request by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown

(1) CEC §1101(b) essentially the same as FR

2. Uncharged misconduct evidence (evidence concerning conduct which is not the subject of the charge in the case at hand) cannot be offered to prove that the person acted in accordance with her character.  

3. If at any point in the chain of inferences leading to what the evidence is offered to be proved you have to make a character inference then it is likely not admissible.

4. The chain has to be free of character inferences in order for it to be evidence of offered to prove the other categories mentioned above…

5. Basic principle

a) If not offered to prove character, but rather something else (like motive, etc.), it may be admissible if court can offer limiting instructions sufficient to protect D from unfair prejudice.  

b) Doctrine of Chances:  when the number of losses suffered by the accused exceeds the ordinary incidence of such events, the extraordinary coincidence is some evidence of criminal agency.  Like in Rex v. Smith, where evidence of Smith’s prior wives dying by drowning in the bathtub was offered in current case where wife also drowned in bathtub.  What are the odds? 

c) Robbins v. State (Tex. Crim. App. 2002)
(1) D is charged with killing a young child.  Evidence that while previously under his care the child obtained numerous bruises and injuries was admitted as indicative of the likelihood that this was not an accident.  Tends to show lack of coincidence.  

(a) Probative value was not substantially outweighed by risk of unfair prejudice.
(i) Ct held that there was prejudice here but it was not enough to invoke the purpose of Rule 403, the prejudicial risk rule.

6. What is a Crime Wrong or Act?
a) if Vs are different, cts more likely to exclude as merely character E (D is the molesting type).  

b) This rule only refers to misconduct / BAD ACTS NOT part of the event or transaction at issue in the case (ex. evidence that D filed involuntary bankruptcy admissible to prove D had motive to rob bank – not subject to 404 b/c it’s not misconduct and doesn’t convey a moral/ethical judgment; rule doesn’t apply to fact that ( has a key to neighbor’s home ).  

c) Uncharged misconduct can occur b/4 or after the conduct at issue in the case to prove MIMIC fact.  

d) If the uncharged misconduct occurred a long time ago, it may now be irrelevant or its probative value so low.  

e) Generally, there must be sufficient similarity between the crime charged and the uncharged misconduct.  

f) Any conduct that forms part of the matter at issue is not covered by 404(b).  But this has been extended to permit evidence such as a burglary D stole the tool that was later used to obtain access without considering the unfair prejudice.  If tool was stolen in anticipation ( can be admissible to show preparation. But if not, it is not inextricably intertwined.  

7. Timing of Uncharged Misconduct
a) Nothing in rule requires that evidence at issue concern acts committed before the act at issue in case(only limitation is relevance

8. Degree of Required Similarity Between Charged and Uncharged Conduct
a) the necessary degree of similarity between the charged and uncharged conduct varies according to the circumstances and the theory under which the evidence is offered.  

(1) If under modus operandi theory ( likely need the circumstances to be very similar so as to represent a kind of fingerprint, and should be sufficiently unique. 

(2) If demonstrating a motive to kill ( no necessary similarity in manner of commission, just consistent motive. (stabbing sibling 1, shooting sibling 2, choking sibling 3 ( all to be only surviving heir.)

(3) Consider the theory of admissibility and particulars of the case.  

9. Purposes for Which Evidence May Be Offered
a) Whenever a party offers uncharged misconduct evidence, the proponent must specify not only the general theory, but the ultimate purpose for which the evidence is offered. 

b) No limit to the purpose for which the evidence may be offered so long as it is not offered as character evidence(list of “other purposes” in Rule 404(b) is not exclusive

(1) Admissible for any relevant purpose except to prove a person’s character and action in conformity with character

10. Procedure for Determining Admissibility
a) In Huddleston, the SC held that the trial court must engage in four-step inquiry in determining the admissibility of uncharged misconduct evidence

(1) Evidence must be offered for a “proper purpose” (i.e. not offered to prove character)
(a) Relevance of evidence cannot on an inference as to the actor’s character

(2) Evidence must be relevant
(a) Will not be admissible if the fact sought to be proved with the uncharged misconduct evidence is not one “of consequence to the determination of the action.”

(3) Probative value of evidence must not be substantially outweighed by danger of unfair prejudice or other concerns of Rule 403

(a) Exclude evidence if unfair prejudice substantially outweighs probative value

(4) Pursuant to Rule 105, the court must issue a limiting instruction if a party requests it to do so, and may issue an instruction even in the absence of a request

(a) Instruction informs the jury of proper use of evidence
(b) Court might exclude evidence altogether under Rule 403 if it concludes that a limiting instruction will not b understood of followed by the jury
11. Judge/Jury Functions:  Required Quantum of Proof of Uncharged Misconduct
a) What is the standard of proof for those facts necessary to the admission of uncharged misconduct evidence?
b) If person was acquitted in earlier trial, might the evidence of D’s uncharged  misconduct yet be admissible in the current trial?
(1) Yes!—an acquittal does not necessarily mean innocence 
c) Huddleston v. US (1988)
(1) H was charged with selling stolen goods, namely videotapes.  Prosecution must prove that H knew they were stolen. Court concludes that evidence of prior similar acts should be admitted if there is sufficient evidence to support a finding by the jury that the D committed the similar act. Court concludes this to be a case of conditional relevancy ( if the jury finds that he did not commit the prior acts, they will ignore it.  Q to be determined under 104(b). 

(a) Court simply examines all the evidence in the case and decides whether the jury could reasonably find the conditional fact by a preponderance of the evidence
IV. HABIT EVIDENCE
A. FR 406:  Habit; Routine Practice
1. evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or route practice

B. habit is more specific than character

C. defined as evidence concerning the propensity of a person repeatedly to ac tin a certain  manner in a specific situation

D. does NOT convey a moral or ethical judgment about the person

E. habit evidence is generally admissible under FR 406 because it carries considerably greater probative value as a predictor of conduct than does character

F. The key to admissibility is not the absence of consciousness (need not be subconscious conduct), but the existence of evidence supporting a conclusion of the virtually invariable conduct of the person, a repeated, specific response to a certain stimulus.  

G. Habit must be specific, not general (≠ careful driver; = ( drives very fast and runs that particular stop sign every time).  
H. Proving habit: 

1.  specific instances of conduct, not reputation (which is hearsay and exception for this only goes to reputation for character in the community), opinion evidence works

V. EVIDENCE OF SIMILAR EVENTS
A. A party may seek to prove that an event occurred in a particular way using evidence that one or more similar events occurred under similar circumstances.  Admissibility of similar events evidence is determined by a general analysis of relevance and probative value.
1. Example: evidence that P and 5 prior patrons walked into a pole outside of store and were injured.  
B. This evidence isn’t propensity, character, or habit

C. Just as the occurrence of other events under similar conditions is relevant, and admissible to prove unreasonable danger, the absence of similar accidents under similar conditions has a tendency to prove lack of unreasonable danger.  
CHAPTER 5:  EXCLUSION OF OTHER RELVANT EVIDENDCE FOR REASONS OF POLICY
I. SUBSEQUENT REMEDIAL MEASURES
A. FR 407:  Subsequent Remedial Measures
1. when, after an injury or harm allegedly caused by an event, measures are taken that, if taken previously, would have made the injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove negligence, culpable conduct, a defect in a product, a defect in a product’s design, or a need for a warning or instruction.  
a) note, CA rule stops after negligence & culpable conduct – thus, in product liability actions not involving negligence or culpability, such as strict products liability, subsequent remedial measures are admissible
2. This rule does NOT require the exclusion of evidence of subsequent measures when offered for another purpose, such as proving 
a) ownership, or control
(1) ex. ( claims property was no longer his, remedial measures can be introduced to show he acted as if property was his – i.e., can fell out of customer’s bag, not from display
b) feasibility of precautionary measures, if controverted, or 
(1) Mere denial of fault is not controversion (( has to be saying that precautionary measures were physically, technologically, or economically impossible).  

(2) “Safest way possible” = implicit claim that precautionary measures weren’t feasible (vs. “safe”), and thus feasibility would be controverted.  

c) impeachment.
3. Rationale for Rule
a) the goal of torts law is to encourage people to take steps to avoid accidents.  A rule that allows an injured party to prove that the defendant improved the condition after the accident would likely deter the defendant from making the improvement, thereby creating more risk of future similar accidents. We don’t want to punish people for doing the right thing.  

4. Efficacy and Necessity of Exclusionary Rule
a) In cases involving larger, more sophisticated parties, the rule does not likely affect or encourage better behavior.  A manufacturer is going to remedy a faulty design even if it could be used for litigation purpose based on a simple cost benefit – more costly to keep bad design in place.  That is the reasoning for CA choosing to allow evidence of subsequent remedial measures in product liability cases.  
5. Limited Exclusionary Principle
a) Not a categorical rule of exclusion
b) Only when evidence offered to show fault and then, only when its relevance depends on an inference that the remedial measure stands as the actor’s implied recognition of fault
c) But where the evidence is offered for other purposes, it is admissible, but with a limiting instruction (when there is situation of limited admissibility).  If the court believes that the likelihood that the jury will use the evidence for a forbidden purpose outweighs its probative value, the court may exclude the evidence all together.  

6. What is a Subsequent Remedial Measure?
a) Measures that, if taken before the accident, would have made the accident less likely to occur. 
b) The rule includes many types of measures, such as a post-accident policy change or a post accident internal investigation, or even disciplining or firing an employee whose conduct contributed to the accident all could qualify.    
c) Whatever the conduct at issue, the common element must be that had the party behaved in that manner before the accident at issue, the accident would have been less likely to occur.  
7. Timing of Subsequent Remedial Measure
a) The rules only excludes remedial measures taken after the event that gave rise to the action
8. Admissibility to Prove “Feasibility of Precautionary Measures?”
a) Flaminio v. Honda Motors Co: P is injured when she loses control of her motorcycle, which P claims was caused by excessive wobble, which resulted from a weakness in the motorcycle’s struts.  D says such wobble is unavoidable, and not feasible to change to remove wobble.  In that situation, P would be permitted to present evidence that after the accident, D thickened the struts in a way that eliminated wobble (so it is FEASIBLE).  

b) But what if feasible is used to mean that is it super costly?  Or would increase risk of other dangers? 

(1) Broad Definition of Feasibility:  if one views term feasible as including elements of cost and benefit, D’s claim would certainly challenge feasibility of alternate design, and P would be permitted to offer evidence of the subsequent change

(a) This definition results in admission of more subsequent remedial measures evidence

(2) Narrow Definition of Feasibility:  Feasible means possible—if this is the case, then in order to be said to have controverted feasibility, testimony has to be that it was not possible to do(too narrow!
c) Tuer v. McDonald (Md. 1997)

(1) Facts: man was undergoing heart surgery.  Prior to the surgery, the Heparin (anti-coagulant) was stopped in prep for surgery.  But surgery got delayed, they didn’t start the man up on Heparin and he died.  After his death, hospital changed protocol to be continued until patient goes in for surgery. 

(2) Question before the court: how do you define feasibility? Can a judgment call as to the comparative value or the competing benefits of a particular procedure, which is later modified, be admissible as evidence of controverted feasibility? 

(3) Court here decides to take the middle-narrowe interpretation (that excludes more evidence): when a D contends that the design or practice complained of was chosen because of its perceived comparative advantage over the alternative design or practice, a change in such judgment does not controvert feasibility.   

(a) Dr.’s testimony never said that it was not FEASIBLE to restart Heparin.  Instead he said that at the time it was unsafe and therefore in their view not advisable.  This is different then saying it is all together not possible.

(i) This is the same basic idea of saying ‘it wasn’t safer’

(b) This court takes a middle ground b/w the two and says saying it was safer was not enough to controvert feasibility
d) Rule of thumb:  the closer the D comes to saying we did it the best way, the more likely the court should allow the evidence because here the D has made a strong claim.

9. Admissibility to Impeach
a) Unless the court is persuaded that the jury will misuse the evidence and that such a result substantially outweighs its legitimate probative value, the court will admit the evidence along with a limiting instruction informing the jury of the proper use of the evidence
b) In cases involving more subtle, some court hold that the evidence is admissible, while others take the position that unless the contradiction is quite direct, the evidence should not be admitted.  
(1) Tuer v. McDonald (1997): court takes cautious approach here like in feasibility.  Looking at the context, the statement (restarting Heparin would be unsafe) would not be impeached by the subsequent change in protocol because it was a judgment call based on his knowledge and collective experience at the time
II. COMPROMISE AND PAYMENT OF MEDICAL AND SIMILAR EXPENSES
A. Evidence excluded only if evidence offered to show a recognition of responsibility.  Applies to both parties, offers to settle, and completed settlement.  Also applies to attempts, offers and completed compromises.  In order to be excluded, the evidence must be in dispute (i.e. amount of damages, or liability – “I admit fault, but there’s no way your damages were that much” OR “it wasn’t my fault, but will you accept $100 to go away”).  

B. FR 408:  Compromise and Offers to Compromise
1. Prohibited Uses:  Evidence of the following is not admissible on behalf of any party, when offered to prove liability for, invalidity of, or amount of a claim that was disputed as to validity or amount, or to impeach through a prior inconsistent statement or contradiction:
a) furnishing or offering or promising to furnish, or accepting or offering or promising to accept, a valuable consideration in compromising or attempting to compromise the claim; and
b)  conduct or statements made in compromise negotiations regarding the claim, except when offered in a criminal case and the negotiations related to a claim by a public office or agency in the exercise of regulatory, investigative, or enforcement authority.
(1) this just refers to STATEMENTS not offers/accept settle
2. Permitted Uses:  this rule does not require exclusion if the evidence is offered for purposes not prohibited by subdivision 1 (above).  Examples of permissible purposes include 
a) proving a witness’s bias or prejudice; 
(1) e.g., Mary Carter agreements:  where one D agrees with the P to settle the case for a certain amount, but remains a party to the suit and retains a financial stake in the outcome of the P’s action against the remaining Ds.  There, the settling D has a significant incentive to testify against the interests of the non-settling Ds because the greater the P’s recovery against them, the less the settling D will have to pay.  
b) negating a contention of undue delay, and 
c) proving an effort to obstruct a criminal investigation or prosecution.
3. Essential Elements:
a) The rule applies to the efforts of both parties; the party claiming the a right to relief and the party against whm the claim is made.

b) One of or both parties must be engaged in a bona fide effort to compromise a claim that is “disputed as to either validity or amount”.

c) The rule applies both to completed compromises and to unsuccessful efforts to compromise.

d) The rule excludes both settlement demands / offers and “conduct or statement made in compromise negotiations”.  This includes statements of fact, even if such statements otherwise would be admissible as party admissions.  A party need not state a fact “arguendo” or “without prejudice” for it to be excluded under the rule.

e) The rule only applies when the evidence is offered to prove “liability for or invalidity of the claim or its amount”  If offered for any other purpose, including but not limited to “proving bias or prejudice of a witness, negativing a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosectuion,” it is potentially admissible.

f) Application of the rule is not limited to the parties currently at trial.  Evidence that naother party previously settled a claim in the same manner is also excluded if offered to prove liability for the cliam, its invalidity, or the proper amount.

C. FR 409:  Payment of Medical and Similar Expenses
1. Evidence of furnishing or offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability of the injury
2. CEC 1160: Admissibility of expressions of sympathy or benevolence. (a) The portion of statements, writings, or benevolent gestures expressing sympathy or a general sense of benevolence relating to the pain, suffering, or death of a person involved in an accident and made to that person or to the family of that person shall be inadmissible as evidence of an admission of liability in a civil action.

a) A statement of fault, however, which is part of, or in addition to, any of the above shall not be inadmissible pursuant to this section.

3. **While expressions of sympathy are admissible under federal rules, they are excluded under CA rules.  
4. offer to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury

5. Even if there is no dispute at the moment the statement is made, it comes in under 409 so that it cannot be used as evidence

6. the rule does not require that the person making the offer or payment have been involved in the accident or even be a party to the suit

7. This is about wanting to encourage people to do the right thing and not be punished for it ( so that if you are at the scene of an accident and offer to take someone to the hospital, you wont be sued later as the person who caused the injury because your offering could be used as evidence that you thought it was your fault

8. What is meant by “similar expenses”?

a) Offering to pay for ambulance counts

b) Prob would include offer to give ride to the doctor

c) NOT included will be offer to pay lost wages or get someone a new pet or whatever
9. Reaches:
a) The rule excludes evidence only when offered to prove liability.
b) The rule does not require that the person making the offer or payment have been involved in the accident or even be a party to the suit.

c) Conduct need not occur right after; therefore evidence of party paying hos. Bill 2 weeks later is still excluded.

d) Offer to take to hospital would be included – it is a broad definition pretty much anything related to medical allowed but REMEMBER does not include statements just conduct.

10. Differences b/w 408:
a) The rule excludes offers or payments even in the absence of a disputed claim WHEREAS in 408 the claim MUST be disputed for the rule to kick in.

b) 409 does not exclude statements of fact re: humanitarian efforts; whereas 408 does exclude statements of fact re: negotiations.

c) 409 does not have a list of permissible uses of such evidence; whereas 408 does.
III. PLEA EVIDENCE

A. FR 410:  Inadmissibility of Pleas, Plea Discussions, and Related Statements
1. evidence of the following in not admissible in any civil or criminal proceeding against the D who made the plea or was a participant in plea discussions
a) plea of guilty which was later withdrawn
b) plea of nolo contendere
c) any statement made in course of any proceedings under Rule 11 of FR  of Crim Pro or comparable state procedure regarding either of the foregoing please, or
d) any statement made in the course of plea discussions with an attorney for the prosecuting authority which do not result in a plea of guilty or which result in a plea of guilty later withdrawn
(1) this part can include plea bargain discussions with police officer only if officer is acting on behalf of prosecutor

2. however, such a statement is admissible:
a) in any proceeding wherein another statement made in the course of the same plea or plea discussions has been introduced and the statement ought in fairness be considered contemporaneously with it, OR
b) in a criminal proceeding for perjury or false statement if the statement was made by the D under oath, on the record and in the presence of counsel
B. Unwithdrawn Guilty Pleas
1. Definition: a plea of guilty is a statement made by the declarant other than while testifying at the present trial or hearing.  If offered to prove truth of matter asserted, and the person who entered the plea is a party, it is an admission under 801(d)(2)(A). 

2. Highly probative – unlikely that person would do so without a clear basis in fact for the plea. Before accepting a plea, a court must ensure that the D understands the nature of the charge, the penalties, the right to counsel, etc. and that the plea was entered voluntarily.  Because of the many protections offered to a criminal D who pleads guilty, it would be foolish to exclude evidence of a plea offered to prove guilt at later proceedings.  

C. Withdrawn Guilty Please
1. Courts generally grant motions to withdraw guilty pleas.  But is the gov’t entitled to prove that D first pleaded guilty?  410 says no – D is given a fresh start after withdrawing his plea.  

D. Pleas of Nolo Contendere
1. where D essentially says “I will not contest it” – which amounts to an admission of all essential elements of the charge, and is thus a party admission.  
2. But in return for the nolo plea, the gov’t gives up the right to use the plea against the D in any subsequent proceeding.  
3. Because a nolo plea does not create evidence that can be used in a subsequent proceeding, 410 does not permit it to be used against D. This is the difference between a nolo plea and a guilty plea.  
E. Statements Made at Hearing to Enter Plea
1. To establish the required factual basis for a guilty plea, the court must ask the D about the facts. So the D who has agreed to plead guilty cannot avoid self-incrimination.  But if D is permitted to later withdraw his plea, rule 410 says these statements made cannot be used in a subsequent proceeding.  Also true with nolo pleas, regardless of whether or not they’ve been withdrawn.  

F. Statements Made in the Course of Plea Bargaining
1. the purpose of this rule is to promote plea bargaining, which requires discussion. But this rule only applies for statements made during discussion with an attorney for the prosecuting attorney, and statements made to police are not protected, unless the officer is acting as an agent of the prosecutor.  

G. Exceptions to the Rule Excluding Statements Made in Formal Plea Hearings or During Plea Bargaining
1. Completeness: this exception is a specialized application of the completeness principle in Rule 106.  Because we don’t want to mislead the fact finder, if another statement is necessary to clarify the meaning of the first statement, it will be admitted even if otherwise inadmissible under 410
a) If the witness gives a statement during plea bargaining that cannot be fully understood in context unless another statement is allowed then they both will be allowed.
2. Subsequent prosecution for perjury or false statement: 

a) e.g. if he testifies to something at the plea hearing that he later discounts during trial then evidence of his testimony at the plea hearing can be offered to prove that he has committed perjury.

(1) Hearsay problem?  No.  This statement made in plea hearing is not considered hearsay only because it constitutes words of independent legal significance.  In other words, it is the act of committing perjury itself so it is not hearsay.
H. Impeachment Use of Plea Evidence
1. government may not argue that plea bargaining evidence is admissible when offered for another purpose, such as impeachment
I. Waiver of Rule’s Protections
1. US v. Mezzanatto (1995)

a) P agreed to enter into plea bargain only if the D agreed that if the agreements broke down, P would be permitted to use the statements from the plea bargain later.  Court says this is OK – absent some affirmative indication that the agreement was entered into unknowingly or involuntarily, an agreement to waive the exclusionary provisions of the plea statement rules is valid and enforceable.   

b) The court holds that a defendant CAN waive his right to not have plea bargaining used against him.

IV. EVIDENCE OF LIABILITY INSURANCE
A. FR 411:  Liability Insurance
1. Evidence that person was or was not insured against liability is not admissible upon the issue whether the person acted negligently or otherwise wrongfully (i.e. at fault).
2. The rule does not require the exclusion of evidence of insurance against liability when offered for another purpose, such as 
a) proof of agency, 
b) ownership or control, or 
c) bias or prejudice of a witness
3. Main reason for this rule is to protect against unfair prejudice

4. Another argument for this rule:  is it the case that if a person who has liability insurance is less likely to drive carefully—no, that’s not the case
5. Limited Exclusionary Principle
a) excluded when offered to prove negligence or wrongful conduct, but not excluded to prove other purpose such as 
b) proof of agency, 
c) ownership or control, or 
(1) evidence that the person had obtained a policy of liability insurance covering that instrumentality is highly probative of ownership or responsibility
d) bias or prejudice of a witness
(1) If def. calls insurance adjustor from his company he might be biased and say P overestimated the damage.  In a situation like this high probative value for jury to know that this guy is from def. insurance and thus insurance evidence allowed in.  D can avoid this by not calling adjustor from his insurance co.

(2) Jury selection:  During voir dire can ask jurors their employement to make sure they are not employed by any of the companies that will be challenging each other at trial – this would cause bias.

e) Presence of liability insurance can often be revealed incidentally or indirectly during trial
(1) Witness might mention that she gave a statement to D’s insurance company after accident, might reveal she works for auto repair shop that fixed car after receiving check from insurance co.
(2) Most courts today hold that a simple jury instruction notifying jurors that they are not to draw any inferences from the mention of insurance will suffice
CHAPTER 6:  EXAMINING WITNESSES; ATTACKING AND SUPPORTING CREDIBILITY OF WITNESSES

I. MODE OF WITNESS EXAMINATION
A. FR 611:  Mode and Order of Interrogation and Presentation
1. Control by court.  Court shall exercise reasonable control over mode and order of interrogating witness and presenting evidence so as to:

a) make the interrogation and presentation effective for the ascertainment of the truth

b) avoid needless consumption of time
c) protect witnesses from harassment or undue embarrassment

2. Scope of cross-examination.  Cross-examination should be limited to the subject matter of the direct examination and matters affecting credibility of the witness

a) The court may, in the exercise of discretion, permit inquiry into additional matters as if on direct examination

3. Leading questions.  Leading questions should not be used on direct examination of a witness except as may be necessary to develop the witness’ testimony.  

a) Ordinarily leading questions should be permitted on cross-examination.  
b) When a party calls a hostile witness, an adverse party, or a witness identified with an adverse party, interrogation may be by leading questions.
B. Discussion
1. 611(a) is frequently used and is required to be exercised by the judge to achieve the stated goals of the rule.  Most commonly employed to regulate the form of counsel’s questions. If unclear, poorly formulated, if it mischaracterizes earlier evidence or assumes a fact that has not been proven, or if its content are unrelated to the issues in the case ( court may require that the counsel rephrase the question.  
2. objections that a question is ambiguous
a) appropriate judicial response is to sustain an objection to the question but give the examiner an opportunity to reformulate the inquiry
3.  confusing question(causes jury to misconstrue its significance
a) sustain objection to question an not permit question to be rephrased because it is the subject of inquiry and not just the form of the question which is the problem
4. misleading question(mischaracterizes earlier received evidence or tricks witness and jury into assuming fact that has not been proven
a) compel the examining party to restate the question in a form that eliminates its misleading aspects, and if that is not possible, will preclude question and strike form record any answer witness may have given
5. argumentative question
a) Argumentative Qs are questions only in form, but operates in substance as an argument because it asserts facts with such a forceful tone that it suggest those facts are established and the answer of the W is of no consequence.  (Isn’t it correct …. ) Even a vigorous cross still has as its central object the extraction of answers from the W.  

(1) Judicial response:  sustain objection and permit counsel to rephrase question removing its argumentative aspects
6. compound question
a) more than one inquiry calling for more than one answer.  May be ambiguous or confusing. 
(1) Court may require that the component parts be addressed separately.  

(2) Or may require witness clarify answer

7. improperly leading question(when question assumes facts not in evidence; may invent facts not supported by admitted evidence or may mischaracterize prior evidence.  

a) When done on direct ( it may be suggestive to the witness, thereby violating 611(c), which prohibits leading questions. 

b) When done on cross(danger is that the question suggests assumed facts to the jury even if the witness denies them(this is not objectionable as long as the cross-examiner believes in good faith that the assumed fact may be true

(1) Once the witness has answer question by denying assumed fact, direct examiner may be entitled to an instruction that the jury should disregard the suggestions contained within the question

8. Waste of Time: courts have discretion to preclude Qs that seek evidence that is said to be cumulative, in that it goes to facts already established. Issue – when the probable benefits of further question no longer justify the time that further questioning will consume.  

9. Asked and Answered: Not okay if same party keeps repeating the same Q.  More likely okay when posed by a different party because may show inconsistencies or opportunity to develop answer previously not permitted.  

10. Narrative Answer: an open-ended inquiry that invites a W to give a lengthy narrative response is not permitted because it invites the W to say anything, including irrelevant or unfairly prejudicial facts.  

a) But not question is not objectionable as calling for a narrative anytime it asks the witness to describe an event or condition—as long as the question limits the witness in a reasonable way, it will be permissible

C. Scope of Cross-Examination
1. Rationale: permits the direct examiner to determine the subjects that each W will testify to, thereby presenting his evidence in an orderly and comprehensible manner.  Essentially, it precludes the cross examiner from creating diversions and digressing into different topics that may confuse or prejudice the jury. 

2. subject matter:  subject matter should be limited to the subject matter of the direct examination and matters affecting credibility of witnesses(BUT judge has discretion to “permit inquiry into additional matters as if on direct-examination”
3. If the ct. determines that cross-exam goes beyond the scope of the direct, the second sentence of 611(b) gives the ct discretion to permit the questioning to proceed “as if on direct exam”.  This means that the cross-exam cannot be conducted with leading questions, in accordance with 611(c) b/c it is being now treated as direct.
D. Leading Questions

1. Leading Qs are restricted because they are suggestive – can induce a false memory of facts the witness did not perceive, especially if counsel asking Qs prepared W for his testimony and identifies with the party being represented by the party. 

2. Normally reserved for cross-examination

3. When you call witness who is a hostile party, then you can conduct examination as a cross-examination and use leading questions

4. But leading Qs are okay on cross, and on direct if W is hostile.  Or if necessary to develop the W’s testimony (like with a young child or with a nervous W who fails to remember a crucial part of her testimony.)

5. even when the risk of suggestion is real, sometimes it might be outweighed by the fact that without aid of suggestion, the witness might be unable to give important testimony
a) Rule 611(c) grants court discretion to permit leading questions in such circumstances for example:

(1) When the witness has a memory failure

(2) Is a child or

(3) Is an adult with communication or comprehension problems

II. IMPEACHMENT:  INTRODUCTION
A. CEC § 780:  Testimony; Proof of Truthfulness; Considerations
1. Except as otherwise provided by statute, the court or jury may consider in determining the credibility of a W on any matter that has any tendency in reason to prove or disprove the truthfulness of his testimony at the hearing; including but not limited to any of the following: 
a)  His demeanor while testifying and the manner in which he testifies.  
b)  The character of his testimony. 
c) The extent of his capacity to perceive, to recollect, or to communicate any matter about which he testifies. 
d) The extent of his opportunity to perceive any matter about which he testifies.  
e) His character for honesty or veracity or their opposites. 
f) The existence or nonexistence of a bias, interest, or other motive. 
g) A statement previously by him that is inconsistent with any part of his testimony at the hearing.  
h) A statement made by him that is inconsistent with any part of his testimony at the hearing. 
i) The existence or nonexistence of any fact testified to by him. 
j)  His attitude toward the action in which he testifies or toward the giving of testimony. 
k)  His admission of untruthfulness.  
B. What is impeachment?

1. effort to cast doubt on the credibility of witnesses
2. calling question the veracity of a witness, by means of evidence adduced for such purpose, or the adducing of proof that a witness is unworthy of belief
3. .  Evidence may also be offered to support the credibility of a W whose testimony has not been impeached, or rehabilitate the credibility of a witness whose testimony has been attacked.  Goal ( improve the W’s standing in the eyes of the fact finder.
C. STEPS FOR IMPEACHMENT ANALYSIS:
1. What is the evidence?

2. Is it offered to support the credibility of a witness?  If so, has credibility been attacked?

3. Is it offered to impeach the credibility of a witness? If so, determine the method of impeachment and ask, is the evidence relevant and admissible under the law governing this method?  To determine its relevance, apply the principle of Rule 401.  

a) To determine its admissibility ask:

(1) Does the law for the method in question require that proof of the impeaching facts be elicited during cross-examination of the witness being impeached, or does that law permit proof from other sources (so called extrinsic evidence)?

(2) Are all other foundational requirements for this method of impeachment satisfied?

4. Would admission of the evidence violate any other rules?
D. What is Extrinsic Evidence?

1. Extrinsic Evidence: evidence that comes from any other source than the mouth of the W who is the target of impeachment utter while that W is testifying in the proceeding in which impeachment is attempted.  

2. Anything W says in direct, cross or redirect ( not extrinsic.  A statement of that W made at any other time (like depo) ( extrinsic evidence. 

III. Who May Impeach?

A. FR 607:  Who May Impeach

1. The credibility of a witness may be attacked by any party, including the party calling the witness
B. This rule did away with the common law voucher rule saying that you could not impeach your own witness.

C. You cannot call a witness just to impeach the witness and in the course of that get information that the jury otherwise would not be able to hear.

D. Abolishes voucher principle: which precluded a party from attacking the credibility of a W that party called to testify. Policy in favor of accurate fact finding compels admission of impeaching evidence even from a party who vouched for the witness. 

E. Chambers v. Mississippi (1973): Chambers had been charged with murder to which another individual, McDonald, had confessed out of court.  M then repudiated his confession. D called M to testify, on cross, P showed that he repudiated confession, and on redirect, D tried to challenge the repudiation, but trial court ruled that he could not impeach his own witness under MS voucher rule and also said that hearsay rule prohibited testimony of others who could testify to support reliability of the confession.  SC reversed TC, saying that excluding testimony of other Ws, and refusal to permit D to impeach M denied D the right to due process. 

F. Use of Impeachment to Avoid Hearsay Rule
1. Example: P calls W with expectation that she will testify inconsistently with prior statement. Under 607, party calling the W could offer the prior statement to impeach.  But the real purpose for doing this might not be to attack credibility, but rather to permit the jury to hear prior inconsistent statement in the hope that the jury will consider the statement for the truth of mater asserted.  Amounts to using impeachment to avoid hearsay rule. 

2. To deal with this abuse: 

a) Some interpret 607 to preclude a party from impeaching its own witness unless her testimony damaged that party’s case and was a surprise.  

b) Another solution: reading damage and surprise requirements into 403. 

c) Apply rule 403 as written, permitting courts to engage in balancing.  

3. All federal courts that have considered the issue acknowledge that impeachment by prior inconsistent statement may not be permitted when employed as a mere subterfuge to get before the jury evidence otherwise not admissible. To determine whether subterfuge has been attempted, some courts focus on the presence and degree of damage and surprise, while others do not requires such a showing. 

4. United States v. Hogan (1985): Carpenter, a pilot, was arrested in Mexico and confessed to drug smuggling, implicating Hogan brothers as well.  C recanted after returning to the US, claiming torture.  C was called to testify, and as expected, denied the smuggling and any involvement of the Hogans. The prior statement was offered to impeach (supposedly) ( and bros were convicted. Finding that the introduction of C’s testimony and the subsequent impeachment evidence was PLAIN ERROR, Court said: 

a) Surprise not a necessary prerequisite to impeaching own W, but P may not call W it knows to be hostile for the purpose of eliciting otherwise inadmissible impeachment testimony. 

b) This was not a case where the gov’t needed to determine whether a W would adhere to his story under oath ( here, unlike where such is a recognized need, C had already testified twice under oath, and testified consistently.  The gov’t knew what he would say under oath.  

c) P may not use prior inconsistent statement under the guise of impeachment for the primary purpose of placing before jury substantive evidence which is not otherwise admissible.  
(1) The government may not call a witness under the guise of ‘impeachment’ for the purpose of eliciting otherwise inadmissible hearsay by getting the jury to HEAR the prior inconsistent statement.

d) How do we analyze whether government was using impeachment as guise for getting in impermissible hearsay?
(1) Look and see whether the statement hurt their case and/or whether it caused surprise.
(2) Though damage and surprise are not dispositive they are good indicators.
IV. IMPEACHMENT BY METHODS NOT COVERED BY SPECIFIC COMMON LAW OR STATUTORY RULES
A. Perception, memory, sincerity, narration (reliability of out-of-court statements)(these also apply to in-court utterances of witnesses
B. Factors Affecting the Witness’s Opportunity to Perceive Accurately
1. Accuracy of the W’s testimony depends on the quality of the opportunity she had to perceive the event.  

2. Evidence of an obstructed view of an accident or bright sun or a distraction at the time of the accident all demonstrate that the W’s opportunity to accurately perceive was impaired. 

C. Factors Affecting the Witness’s Capacity to Perceive Accurately
1. A witness’ capacity to perceive accurately can be diminished by poor vision (and not wearing lenses or glasses), poor hearing or other diminished senses, or mental or emotional factors. 

2.  It is fair to point out anything that casts doubt on the capacity of a W to use her five senses, or that shows a W’s particularly acute sensory abilities.  

3. Evidence of diminished senses, or inability to distinguish between truth and fantasy or that a w has multiple personalities are all relevant to show diminished capacity.  

4. Also okay to show that W was intoxicated or otherwise under the influence of mind altering drugs, which affect the accuracy of perceptions. 

D. Factors Affecting Witness’s Capacity to Recollect Accurately
1. Evidence of a W’s diminished memory can also be helpful – but how that is introduced (lay or expert opinion) is subject to FRE 701 and 702 or by community opinion standards in 803(21).  

E. Factors Affecting Witness’s Capacity to Narrate Accurately and Comprehensibly
1. poor communications skills may also affect the jury’s assessment of credibility. May be important to call someone to testify as to W’s poor communication skills, since W’s inability to communicate will affect the credibility assessment.  

F. Appearance and Status Factors
1. Appearance or status can enhance a W’s credibility, so courts will often order that criminal Ds be permitted to wear street clothes.  
G. Demeanor
1. Jury will likely consider any aspect of a W’s demeanor, such as avoiding eye contact or constant shifting, or hostility or evasiveness, or on the other hand, forthrightness, cooperation and honesty.  

H. Plausibility of the Witness’s Testimony
1. whether a W’s story makes sense, whether the parts fit together into a coherent whole makes a difference in credibility.  If the testimony seems incoherent, implausible ( less believable.  

V. WITNESS’S CHARACTER
A. Admissibility of a witness’s character for truthfulness or untruthfulness
B. Three forms of evidence concerning character of a witness for truthfulness or untruthfulness:
1. opinion and reputation for truthfulness
2. specific instances of conduct for lying or telling the truth
3. criminal convictions that suggest a character for untruthfulness
C. Definition of Witness Character Evidence
1. evidence of witness character relates to the general credibility of the witness, rather than the believability of specific testimony and suggests something about the ethics of morals of that witness
a) NOTE:  bias evidence and witness’s prior inconsistent statement are not character evidence
D. While probative value is generally low, it threatens a high level of prejudice.  As such, the rules place significant limits on admissibility. 

E. These rules apply for the purpose of attacking or supporting witness credibility
F. Reputation or Opinion Concerning Truthfulness
1. FR 608(a): Opinion and Reputation Evidence of Character

a) The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations:
(1) The evidence may refer only to character for truthfulness or untruthfulness
(2) Evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise
(a) Can only be used after witness’s character for truthfulness is attacked
2. Reputation and Opinion
a) The provision states that evidence MAY be admitted ( meaning that court may exercise its discretion under 403 and exclude the evidence offered under (a). Places no limit on the source of the evidence  - therefore it permits extrinsic evidence, a document, even an out of court declarant.  

(1) NOTE:  Rule 608(b) excludes evidence of specific instances of witness conduct unless that evidence is the testimony of the witness whose credibility is at issue (i.e. does NOT permit extrinsic evidence
b) Opinion evidence: consists of a personal assessment of character by one who has sufficient knowledge of the individual’s character to give an opinion. Both expert and lay opinion are acceptable here. 

c) Reputation evidence: in court statement about what out-of-court community members have said or done that reflects on W’s credibility. 
(1) To ensure reliability, courts require that the persons who make up the out of court component have had sufficient exposure to W to form reliable opinions re his character.  
(2) Also, person giving in court testimony must be shown to have sufficient exposure to community in question so as to be able to form a reliable conclusion about the prevailing reputations.  
3. Character for Truthfulness or Untruthfulness
a) Opinion or reputation testimony pertaining to any other character trait is inadmissible to prove witness credibility
b) Testimony concerning general moral character of the witness will NOT be admissible under Rule 608(a)
4. Evidence of Truthfulness Admissible Only After Attack on Character for Truthfulness
a) Not every attack on credibility provides a basis for the admission of evidence of truthful character
b) Evidence of character for truthfulness is admissible only when the impeaching evidence undermines credibility by suggesting character for untruthfulness
G. Conduct Probative of Truthfulness
1. FR 608(b):  Specific Instances of Conduct
a) Specific instances of the conduct of witness for the purpose of attacking or supporting the witness’ credibility other than conviction of a crime as provided in Rule 609, may NOT be proved by extrinsic evidence
(1) They may, however, in the discretion of the court, if probative of truthfulness of untruthfulness, be inquired into on cross-examination of the witness:
(a) Concerning the witness’ character for truthfulness or untruthfulness, or
(b) Concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified
(2) The giving of testimony, whether by an accused or by any other witness, does not operate as a waiver of the accused’s or the witness’ privilege against self-incrimination when examined with respect to matters which relate only to credibility
b) **if specific instance of conduct is a criminal conviction, go to Rule 609
c) If a witness persists in answering no about a specific instance, you cannot use extrinsic evidence to impeach or prove the fact ( distracts jury, takes away from real issues in the case, and also goes against concept of timeliness

d) Extrinsic Evidence Inadmissible: 608(b)(1) gives the court discretion to admit specific instances evidence on cross-examination of the W whose character is the subject of that evidence, which suggests that testimony of a W being cross examined is not extrinsic evidence.  Everything else is extrinsic evidence. If counsel asks W about W’s conduct, and W denies, the conduct cannot be proved through other evidence. 

e) Discretion to Admit Specific Instances Probative of Truthfulness or Untruthfulness
(1) Court has discretion to admit evidence only if it is probative of truthfulness or untruthfulness and fits into one of the two situations described in the second sentence of 608(b): 

(i) One source: Witness whose character is at issue – principal witness

(ii) Another source: W who testified as to the principal witness’s character – character witness. While this would be extrinsic evidence, 608(b) allows this to be admitted. 
f) CEC §787 does not allow the use of specific instances of the witness’ conduct to prove the truthfulness of the witness or lack thereof
(1) CEC 787: Specific Instances of Conduct. Subject to section 788, evidence of specific instances of his conduct relevant only as tending to prove a trait of his character is inadmissible to attack or support the credibility of a witness. 

2. Conviction of Crime
a) FR 609:  Conviction of Crime
(1) General rule:  for the purpose of attacking the character for truthfulness of a witness,
(a) Evidence that witness other than an accused has been convicted of a crime shall be admitted, subject to Rule 403, if the crime was punishable by death or imprisonment in excess of one year under the law under which the witness was convicted, and evidence that an accused has been convicted of such a crime shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused
(b) Evidence that any witness has been convicted of a crime shall be admitted, regardless of the punishment, if it can readily be determined that establishing the elements of the crime required proof or admission of an act of dishonesty or false statement by the witness
(2) Time limit:  
(a) Evidence of a conviction under this rule is not admissible if a period of more than ten years has elapsed since the date of the conviction or of the release of the witness from the confinement imposed for that conviction, whichever is the later date, UNLESS the court determines, in the interests of justice, that the probative value of the conviction supported by specific facts and circumstances substantially outweighs its prejudicial effect. However, evidence of a conviction more than 10 years old as calculated herein, is not admissible unless the proponent gives to the adverse party sufficient advance written notice of intent to use such evidence to provide the adverse party with a fair opportunity to contest the use of such evidence.

(3) Effect of Pardon, Annulment or Certificate of Rehabilitation
(a) Evidence of a conviction is not admissible under this rule if 
(i) the conviction has been the subject of a pardon, annulment, certificate of rehabilitation, or other equivalent procedure based on a finding of the rehabilitation of the person convicted, and that person has not been convicted of a subsequent crime which was punishable by death or imprisonment in excess of one year, or 

(ii) the conviction has been the subject of a pardon, annulment, or other equivalent procedure based on a finding of innocence.  

(4) Juvenile Adjudications
(a) Evidence of juvenile adjudications is generally not admissible under this rule. The court may, however, in a criminal case allow evidence of a juvenile adjudication of a witness other than the accused if conviction of the offense would be admissible to attack the credibility of an adult and the court is satisfied that admission in evidence is necessary for a fair determination of the issue of guilt or innocence.

(5) Pendency of Appeal
(a) The pendency of an appeal therefrom does not render evidence of a conviction inadmissible.  Evidence of the pendency of an appeal is admissible.
b) Scope of Rule 609
(1) Applies only to criminal convictions of the witness.  
(2) Contains no limit on extrinsic evidence. 

(3) Does not apply to conviction evidence offered for non-character purposes
(4) Inapplicable when a conviction is offered to prove motive, opportunity intent or other facts under Rule 404(b)
	Crime
	Impeaching Accused
	Impeaching other witnesses

	Crimes involving dishonestly or false statements (609(a)(2))


	Admissible.  No discretion to exclude for unfair prejudice.

**no discretion on part of trial judge
	Admissible.  No discretion to exclude for unfair prejudice.

	Other crimes punishable by death of imprisonment in excess of a year (felonies) (609(a)(1))
	Admissible ONLY if prosecution shows probative value outweighs danger of unfair prejudice.
	Admissible UNLESS party opposing impeachment shows, under 403, that unfair prejudice, etc. substantially outweighs probative value.

	Other crimes not punishable by death or imprisonment in excess of a year (misdemeanors) (609(a))
	Not admissible.  

NEVER ADMISSIBLE. 
	Not admissible.


c) 609(b): Old Convictions.  If 10 years have passed ( generally not admissible.  But admissible if probative value outweighs prejudice.  Substantial slant in favor of exclusion.  

d) Luce v. US (1984): D had a prior conviction of a drug crime.  Court refused request that if D testified, his prior conviction would not be introduced.  D did not testify ( is convicted.  Court holds that in order for a D to raise and preserve for review the claim of improper impeachment with a prior conviction, D must testify.  
(1) If you want to make an issue out of 609, you have to subject the D to use of the conviction for impeachment first in order to appeal it as prejudicial
e) CA rules regarding conviction of crime: 

(1) CEC 788: only admits evidence of prior felony convictions.  And no time limit (10 years limit or anything) appears in CEC or constitution. Time is not a limitation.  

(2) CA const. Article I, §28(f): Use of Prior Convictions. Any prior felony conviction of any person in any criminal proceeding, whether adult or juvenile, shall subsequently be used without limitation for purposes of impeachment of enhancement of sentence in any criminal proceeding. When a prior felony conviction is an element of any felony offense, it shall be proven to the trier of fact in open court. 

(a) Admits evidence of D’s prior child molestation without need for balancing like under 609(b)—under federal rules, a conviction or prior child molestation might be seen as highly prejudicial

3. Religious Beliefs or Opinions
a) FR 610:  Religious Beliefs or Opinions
(1) Evidence of the beliefs or opinions of a witness on matters of religion is not admissible for the purpose showing that by reason of their nature the witness’ credibility is impaired or enhanced.
b) Advisory Committee’s Note establishes that religious-belief evidence is inadmissible only when offered to show that a witness’s character for truthfulness or untruthfulness is influenced by the nature of that belief.

(1) Thus – when offered for another reason evidence of religious belief will be allowed and not covered by the rule(inapplicable when such evidence is offered for any other purpose, even when it affects credibility in some other way
(a) E.G. – 610 inapplicable when evidence of religious belief is offered to show the “bias of a witness”, the “basis for an assertion of clerical privilege”, “damages”, “m.o.”, “motive”, “conduct”, and “the basis of a claim or defense.”

(i) Note:  when evidence of religious belief is offered for some purpose other than to prove credibility, Rule 403 gives the court discretion to exclude if probative value is substantially outweighed by the danger of unfair prejudice.
(2) CEC §789: Religious Belief.  Evidence of his religious belief or lack thereof is inadmissible to attack or support the credibility of the witness.  

VI. BIAS, MOTIVE AND INTEREST

A. **no specific Federal Rules of Evidence regulating impeachment for bias, motive, and interest
B. Only limits are relevance and 403, probably also 611 with controlling the mode and order of interrogation

C. Effect of Bias: Evidence of bias provides a powerful ground for impeachment because it can undermine all the attributes on which the credibility of the W depends.  Can impair perception, put doubt on reliability of recollection, raises Qs about the W’s sincerity and accuracy of narration.  

D. Proving Bias: Favorable disposition towards a party because of a relationship, either favorable (family, romantic, etc.) or evidence of enmity, or if W has a personal interest in the outcome of the litigation. 

1. bias can often be proven only circumstantially

E. Admissibility of Bias Evidence

1. Rule from US v. Abel: relevance rules and other provisions in FRE imply that evidence of witness bias should be admissible.  Bias is never collateral to the issues of the case ( will likely affect testimony about important matters because it is on those matters that the force of bias is most likely to be felt.  

a) Court said that there is no per se rule about what kind of evidence you can use and the evidence is admissible here.  The only mistake the trial court made is allowing the jury to hear the name of the organization.
F. Admitting Extrinsic Evidence of a Witness’s Prior Statements Revealing Bias
1. Must impeaching party give the W an opportunity to admit or deny the facts demonstrating bias before extrinsic evidence of those facts is admissible? Some courts say yes.  

2. If W denies the facts indicating bias, extrinsic evidence of those facts is freely admissible.  

3. US v. Abel: 

a. Facts: D was charged with bank robbery. Ehle, an accomplice, testified for P.  Mills was then called to impeach E, claiming that E was falsely implicating Abel to get favor with P.  E recalled, and he testified to prison gang membership in Aryan Brotherhood, which required members to lie for each other, thereby impeaching M’s testimony.  D was convicted, AC reversed saying that it erred in admitting E’s impeachment testimony of Mills. 

b. SC reverses, saying evidence showing membership was sufficiently probative of M’s possible bias toward D to warrant its admissibility into evidence.  

VII. IMPEACHMENT BY CONTTRADICTION
A. No specific Federal Rule of Evidence regulating impeachment by contradiction
B. a person who is wrong about one thing might be wrong about other things
C. impeachment by contradiction:  demonstrating that a witness has testified inaccurately can be a very effective means of impeaching her credibility
D. Common Law Rule Restricting Impeachment by Contradiction
1. contradiction of one witness by testimony of a second witness can serve two purposes:
a) first, testimony of the second witness can be used to establish the facts to which that witness testifies
b) second, it can be used to show that the first witness lacks credibility
2. Common Law Rule:  a party may not impeach a witness by contradiction on a collateral matter using extrinsic evidence
a) Collateral = if it has no importance to the case

b) Extrinsic Evidence = evidence that comes from outside of the witness who is being impeached.
c) Example:

(1) Witness was in a deli when deli was held up, witness testifies that he just paid 4.99 for pastrami sandwich when he saw D walk in and hold knife to cashier’s threatened for money

(2) On cross, D attorney approaches witness and says isn’t it true that you didn’t really pay 4.99, but actually paid 8.99

(a) Witness says, you’re right

(b) Witness has been impeached but not much accomplished—impeached witness by contradiction on a collateral matter

(c) Collateral if it has nothing to do with real facts of case and if its only purpose is to show witness is wrong and nothing else

(d) At common law, what just happened is permitted because its cross-examination, not extrinsic evidence

(e) What if witness said, NO, it was 4.99, then at common law, the lawyer is stuck at that answer

d) Impeachment by contradiction is subject to the general rules governing the form of question; the dangers of unfair prejudice; distraction; or waste of time, and by other limits on witness examination.

e) Federal courts have said two things:

(1) Follow common law rule

(2) Some have said that the CL rule was specific rule and if the drafters meant it, they would have put it in the rules, but they didn’t so not intended to keep rule

(a) But even courts that say this will exclude this evidence almost all the time because of Rule 403 because it’s a big waste of time
VIII. PRIOR STATEMENTS OF WITNESSES
A. Prior Inconsistent Statements
1. FR 801(d)(1)(A):  A statement is NOT hearsay if. . . 
a) [t]he declarant testifies at the trial or hearing, AND
b) is subject to cross-examination concerning the statement, AND
c) the statement is…inconsistent with the declarant’s testimony, AND
d) was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition
2. FR 613:  Prior Statements of Witnesses
a) Examining witness concerning prior statement.  In examining a winess concerning a prior statement made by the witness, whether written or not, the statement need NOT be show nor the contents disclosed to the witness at that time, but on request the same shall be shown or disclosed to opposing counsel
b) Extrinsic evidence of prior inconsistent statement of witness.  Extrinsic evidence of a prior inconsistent statement by a witness is not admissible UNLESS the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate the witness thereon, or the interests of justice otherwise require.  This provision does NOT apply to admissions of a party-opponent as defined in rule 801(d)(2).
3. Two reasons why a party might wish to reveal to the fact-finder a witness’s prior inconsistent statement
a) Substantive use:  party might want to prove the truth of the prior statement(might want the fact-finder to accept truth of prior statement in place of testimony offered at trial
b) Impeachment use:  party might simply want the jury to be aware that the witness who has testified to a particular fact has, at another time, made a statement inconsistent with the testimony, and thus should not be viewed as a credible witness
4. Substantive Use of Prior Inconsistent Statements
a) prior inconsistent statements are admissible for substantive use only when the requirements of FRE 801(d)(1)(A) are met – 
(1) declarant testifies at trial, 
(2) subject to cross and 
(3) prior inconsistent statement was made under oath. 
b) US v. Owens (1988)
(1) SC interpreted “subject to cross examination” to include circumstances where the witness, because of memory loss, cannot recall the content of the prior statement.  Because the witness was placed on the stand, took an oath, and willingly responded to questions, he was deemed subject to cross examination for the purposes of 801(d)(1)(A).

(2) BUT NOTE: Rule 804(a) defines unavailability as lack of memory so how can he be unavailable for purpose of 804 and subject to cross under 801

(a) court said no problem—its fine because subject to cross doesn’t guarantee effective cross, just that person is there and willingly answers questions
5. Impeachment Use of Prior Inconsistent Statements
a) admissible for limited use of impeachment if prior statement not made under oath (if not made under oath, statement cannot be used for its substantive use under 801(d)(1)(A) [i.e. to prove the truth of the matter asserted]
b) If a prior inconsistent statement is used to IMPEACH then it is not hearsay because it is not being used substantively to prove the truth of the matter asserted.
6. FR 806:  Attacking and Supporting Credibility of Declarant
a) When a hearsay statement, or a statement defined in Rule 801(d)(2)(C), (D), or (E), has been admitted in evidence, the credibility of the declarant may be attacked, and if attacked may be supported, by any evidence which would be admissible for those purposes if declarant had testified as a witness.  Evidence of a statement or conduct by the declarant at any time, inconsistent with the declarant’s hearsay statement, is not subject to any requirement that the declarant may have been afforded an opportunity to deny or explain.  If the party against whom a hearsay statement has been admitted calls the declarant as a witness, the party is entitled to examinee the declarant on the statement as if under cross-examination.
(1) This rule takes into account of situation in which a party offers the prior statement of a person who does not testify.

(a) In such a situation the jury is entitlted to evaluate the credibility of the declarant.

(b) 806 says that the credibility may be attacked as though he had testified.

(i) Thus, 806 exempts the statements from the requirements that must be followed for testifying witness’s.

(c) Ex of non-testifying witness’

(i) Someone who leaves a “dying declaration”

(a) Here the D would be permitted to offer into evidence prior statement of the victim accusing a different person, even if the prior statement does not qualify as a dying declaration.  It would be admissible, moreover, even though there is no means of providing the victim/declarant with an opportunity to explain or deny the statement, as required by rule 613 for testifying witness’s.
b) Note about limited admissibility
(1) When a prior inconsistent statement is only admissible to impeach, most often the appropriate action is for TC to instruct jury about limited purpose for which the evidence may be considered—limiting instruction
(a) Or if danger of jury misuse is great, should consider asking court to exclude evidence altogether under Rule 403
B. Prior Consistent Statements
1. FR 801(d)(1)(B):  Prior Consistent Statements
a) A statement is NOT hearsay if. . .
(1) [t]he declarant testifies at the trial or hearing, AND
(2) is subject to cross-examination concerning the statement, AND
(3) the statement is. . . consistent with the declarant’s testimony AND
(4) is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive…
b) Only admissible where the credibility of the w’s testimony has been drawn into question.  
c) Prior consistent statement has probative value when it is offered to rebut an express or implied charge of recent fabrication or improper influence or motive
2. Foundation for Admissions of Prior Consistent Statements
a) Prior consistent statement is hearsay if it is offered in evidence to prove truth of matter asserted
b) Importance of timing of statement
(1) When a statement consistent with later trial testimony was made before the motive arose, that statement is untainted and permits us to infer that the consistent trial testimony also was not improperly influenced
(2) Common law recognized reliability and high probative value of prior consistent statement made as above and generally recognized exception to hearsay rule for these situations
c) FR adopts common law approach of letting in a prior consistent statement of witness if offered to rebut an express or implied charge of recent fabrication or improper influence or motive but left out timing component of common law
d) Tome v. US (1995)
(1) Court suggests that the FR admit prior consistent statements only if they meet requirements of Rule 801(d)(1)(B) or satisfy a hearsay exceptions
(a) Court reads Rule 801(d)(1)(B) as suggesting that a prior consistent statement is admissible only if made before the claim of fabrication was made or before the alleged motive or improper influence arose
e) Summary of foundation for admission of prior consistent statements:
(1) Declarant testifies at trial or hearing
(2) Declarant is subject to cross-examination concerning the statement
(3) Prior consistent statement is offered to rebut an express or implied charge or recent fabrication or improper influence or motive, AND
(4) Prior consistent statement was made before the alleged improper influence or motive arose
f) Purposes for which prior consistent statements may be offered; comparing prior consistent and prior inconsistent statements
(1) Statement meeting reqs of 801(d)(1)(b) defined as non-hearsay so it is admissible substantively to prove truth of matter asserted
(2) Also admissible to support or rehabilitate witness’s credibility
(3) Several differences between consistent and inconsistent statements:

(a) Consistent only permitted to rebut an express or implied charge… AND must have been made prior to the time the motive or charge made arose

(b) Also, consistent doesn’t have to made under oath or in court like inconsistent statements do
3. CEC §1235 more lenient ( must be in compliance with §770 (very similar to FR 613), and this statement would be admissible for either purpose- to impeach or to prove the truth of the matter asserted

a) *this is a very significant difference because it means that you can use these statements without restriction because most of these prior statements are NOT made under oath (federal rules are clearly very strict as to this)

4. CEC § 1236:  evidence of a statement previously made by a witness is not made inadmissibly by the hearsay rule if the statement is consistent with his testimony at the hearing and is  offered in compliance with § 791
a) CEC § 791: evidence of a statement previously made by a witness that is consistent with his testimony at the hearing is inadmissible to support his credibility unless it is offered after:
(1) evidence of a statement made by him that is inconsistent with any part of his testimony at the hearing has been admitted for the purpose of attacking his credibility, and the statement was made before the alleged inconsistent statement; OR
(2) an express or implied charge has been made that his testimony at the hearing is recently fabricated or is influenced by bias or other improper motive and the statement was made before the bias, motive for fabrication, or other improper motive is alleged to have arisen
CHAPTER 7:  Lay and Expert Opinion Evidence

I. Introduction

A. The rules governing opinion evidence are designed to limit admission to opinions that are necessary and reliable.  To achieve these goals, the rules focus on the following four issues:
1. Who is competent to give opinion testimony?
2. What may opinion testimony be based on? 
3. Is the opinion helpful? 
4. What sort of methodology or reasoning process must form the foundation for the opinion evidence? 
II. LAY OPINION
A. FR 701:  Opinion Testimony by Lay Witnesses
1. if the witness is not testifying as an expert, the witness’ testimony in the form of opinions or inferences is limited to those opinions or inferences which are 
a) rationally based on perception of the witness
b) helpful to a clear understanding of witness’ testimony or the determination of a fact in issue, AND

c) not based on scientific, technical, or other specialized knowledge within scope of Rule 702
2. lay opinion cannot be based on hearsay
3. there must be rational connection between perception and opinion(two issues under rationally based requirement

a) some logical connection between the subject of the opinion and the  matters perceived

b) the quality and quantity of the perception must be sufficient to logically permit the witness to ban opinion on it

4. Examples of Traditionally Admissible:  speed of car, sanity, insanity, intoxication, emotion, value of property.

5. Statements about ultimate facts (i.e. D was negligent) are not helpful.  

6. Don’t want witnesses to give opinions if the opinion would only tell the jury something it could have just as well have figured out or opinions expressed in legal terminology that tells jury what to decide (e.g. as to guilt or as to technical meaning of a statute)

7. Impermissible opinion ( Auto accident.  Okay to say it was swerving around and driving fast.  BUT we would NOT allow them to say the D was “driving negligently.”

III. EXPERT OPINION
A. FR 702:  Testimony by Experts
1. If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training or education, may testify thereto in the form of an opinion or otherwise, if:

a) The testimony is based upon sufficient facts or data,

b) The testimony is the product of reliable principles and methods, AND

c) The witness has applied the principles and methods reliably to the facts of the case

B. Expert Testimony Must “Assist the Trier of Fact”
1. factors for deterring whether the testimony will assist the trier of fact
a) whether the expert testimony is relevant

b) jury’s need for expert testimony to determine the facts accurately

(1) assists when it relates to esoteric matters beyond experience of most laypeople

(2) experts needed when case concerns complex matters

(3) when other evidence is confusing but can be explained by expert

(4) helps resolve incomplete or inaccurate understanding of jury

(5) whether expert testimony will undermine the judge’s power to decide the law or the trier of fact’s power to did the meaning of evidence and the credibility of witnesses

(a) generally exclude expert opinion as to whether a witness is or is not telling the truth

(b) generally exclude expert opinions that involve legal conclusions if those opinions tell the jury nothing about the facts

2. does not assist when jury has no need for an opinion because it easily can be derived from common sense, common experiences, jury’s own perceptions or simple logic

3. generally conclude that expert testimony can assist trier of fact even when expert’s testimony is equivocal

a) expert’s lack of certainty is a matter the jury can consider in weighing the testimony, but will reject expert testimony based on rank speculation

C. Expert Witnesses Must Be Qualified
1. 5 bases for qualifying an expert:

a) knowledge

b) skill

c) experience

d) training, or

e) education

f) **background in just one of these five is sufficient

2. degree of knowledge, skill, experience, training or education sufficient to qualify an expert witness:

a) only that necessary to ensure that the witness’s testimony will “assist” the trier of fat

b) not necessary to be a leading authority in field in question

c) witness’s significant special knowledge or experience not sufficient in itself to qualify witness to testify as an expert

(1) thus, court preclude witness from testf9iying as an expert when witness has specialized knowledge on one subject but offers to testify on a different subject

3. procedural issues related to expert-witness qualification

a) party proferring witness as an expert has burden of laying foundation that establishes witness is qualified

b) question of expert witness qualification is matter to be resolved by court under Rule 104(a)

(1) tc will hear qualification evidence before permitting witness to give opinion testimony and before court rules, the opposing party should be given opportunity conduct voir dire exam of witness concerning qualifications

D. Expert Testimony Must Be Reliable:  The Daubert Decision
1. Frye v. US established standard for deciding admissibility of scientific evidence

a) Frye:  scientific evidence was admissible only if based on principles generally accepted as valid by the relevant scientific community
2. Daubert v. Merrell Dow Pharmaceuticals (1993)
a) **concluded that the Frye test had been superseded by adopting of Federal Rules of Evidence
b) Judge under 702 should aim for reliable and relevant expert testimony
c) DAUBERT FACTORS 
(1) Whether it is a method that has been tested or can be tested.
(a) Subject to duplication by other experts to check the results
(2) Whether subjected to peer review in publications.
(3) Known or potential rate of error
(a) How accurate? If unknown, is it subject to quantification for accuracy?
(4) General acceptance
(5) Relevant ( This is not so much a factor as it is a requirement.  But proponent must still show relevance.
d) Judge must determine under 104(a).
(1) Interestingly, less stuff comes in than before Daubert.
3. CA still follows the Frye rule
E. Expert Testimony Must Be Reliable:  The Kumho Tree Decision
1. held that the rule from Daubert applies to scientific evidence as well as non-scientific evidence.  The same two factors apply: Reliability and Relevance of expert testimony.
2. Factors apply most easily for scientific evidence but can come up with different factors for different areas of expertise
F. Expert Testimony Must Have a Proper Basis
1. FR 703:  Bases of Opinion Testimony By Experts
a) The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing.  

b) If of a type reasonably elide upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence in order for the opinion or inference to be admitted.

c) Facts or data that are otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion or inferences UNLESS the court determines that their probative value in assisting the jury to evaluate the expert’s opinion substantially outweighs their prejudicial effect.

2. Rule 703 permits expert opinion to be based on 3 possible sources of information:

a) First-hand knowledge

b) Admitted evidence

c) Facts or data not admitted into evidence if “of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject

(1) Note:  Cannot use the inadmissable evidence to prove the truth of the matter asserted in the inadmissible evidence.  This would be hearsay.  You can only use the inadmissible to form your opinion
d) Standard – Court may allow the jury to hear otherwise inadmissible facts or data if the probative value of that evidence substantially outweighs the risk of unfair prejudice.

3. CEC §801: Expert witnesses; Opinion Testimony.  If a witness is testifying as an expert, his testimony in the form of an opinion is limited to such as opinion as is: (b) Based on a matter (including his special knowledge, skill, experience, training, and education) perceived by or personally known to the witness or made known to him at or before the hearing, whether or not admissible, that is of a type that reasonably relied upon by an expert in forming an opinion upon the subject to which his testimony relates, unless an expert is precluded by law from using such matter as a basis for his opinion. 

G. Expert Testimony:  Limits on Opinions Going to Ultimate Issues
1. FR 704:  Opinion on Ultimate Issue
a) Except as provided in subdivsion (b), testimony in the form of an opinion or inference otherwise admissibile is NOT objectionable because it embraces an ultimate issue to be decided by the trier of fact
(1) But courft may still exclude opinion testiony on ultimate issues if court concludes that it is objectionable uhnder any other provision in Fed Rules

(a) Opinionsthat merely tell trier of fact what result to reach or state a legal conlcusion in a way that says nothing facts are still objectionable
b) No expert witness testifying with respect to the mental state or condition of a D in a criminal case may state an opinion or inference as to whether the D did or did not have the mental state or condition constituting an element of the crime charged or a defense thereto.

(1) What this means:  Any time the mental state or condition of the D is an element of the case – you CANNOT give an opinion as to the ultimate fact but you can come close.

2. What about when dealing with a statute?
a) We don’t get an expert witness telling the jury what the technical terms of a statute means.  That is the judge’s role and he will forbid an opinion that is framed that way.

3. CEC §805: Opinion on ultimate issue.  Testimony in the form of an opinion that is otherwise admissible is not objectionable because it embraces the ultimate issue to be decided by the trier of fact.  

4. California Penal Code §29: Mental State; restriction on expert testimony; determination by trier of fact.  In the guilt phase of a criminal action, any expert testifying about a D’s mental illness, mental disorder, or mental defect shall not testify as to whether the defendant had or did not have the required mental states, which include, but are not limited to, purpose, intent, knowledge, or malice aforethought, for the crimes charged. 

H. Expert Testimony:  Disclosing Facts Underlying Opinion
1. FR 705:  Disclosure of Facts or Data Underlying Expert Opinion
a) The expert may testify in terms of opinion or inference and give reasons therefore without first testifying to the underlying facts or data, unless the court requires otherwise.  The expert may in any event be required to disclose the underlying facts or data on cross-examination

I. Expert Testimony:  Court-Appointed Experts
1. FR 706:  Court Appoint Experts
a) Appointment:  on its own motion of on motion any party, court can enter an order to show cause why expert witnesses should not be appointed and may request parties to submit nominations

(1) The court may appoint any expert witnesses agreed upon by the parties, and may appoint expert witnesses of its own selection. An expert witness shall not be appointed by the court unless the witness consents to act. A witness so appointed shall be informed of the witness' duties by the court in writing, a copy of which shall be filed with the clerk, or at a conference in which the parties shall have opportunity to participate. A witness so appointed shall advise the parties of the witness' findings, if any; the witness' deposition may be taken by any party; and the witness may be called to testify by the court or any party. The witness shall be subject to cross-examination by each party, including a party calling the witness.
b) Compensation:  Expert witnesses so appointed are entitled to reasonable compensation in whatever sum the court may allow. The compensation thus fixed is payable from funds which may be provided by law in criminal cases and civil actions and proceedings involving just compensation under the fifth amendment. In other civil actions and proceedings the compensation shall be paid by the parties in such proportion and at such time as the court directs, and thereafter charged in like manner as other costs.
c) Disclosure of Appointment.  In the exercise of its discretion, the court may authorize disclosure to the jury of the fact that the court appointed the expert witness.

d) Parties’ experts of own selection.  Nothing in this rule limits the parties in calling expert witnesses of their own selection.

2. Judges can appoint experts on their own

a) Judge will do so if judge believes that the jury does not have a basis to [FILL]

b) Put jury in better position to rule on the facts of the case.
3. But if judge is going to appoint:
a) *The expert can be impeached by either side
(1) No more untouchable than any other expert.
CHAPTER 8:  PRIVILEGES

I. The Federal Rule
A. First look at what are the costs and benefits of privileges?

1. Benefits:

a) Utilitarian – promote relationships that are given the privileges

b) Moral purpose – we value certain types of relationships

c) In business setting, the value is that it promotes the free exchange of information

d) Privacy

2. Costs:

a) Deprives the factfinder in litigation of what might turn out to be key information that could have helped the factfinder reach a conclusion

(1) Keeping key information away from the factfinder

B. One privilege that is recognized everywhere and also fairly broadly is the attorney-client privilege

C. There is a relatively good, robust privilege in most jurisdictions for a psychotherapist and patient when they are a psychologist with a PhD or a psychiatrist

1. But this usually only helps out people with money

2. Social workers or counselors regulated differently in general

D. Almost no recognition that allows for parent and child privilege
1. no parent-child statutory privilege in CA
E. ** Communications are protected but the FACTS of the communications are not protected.

F. FR 501:  General Rule 
1. Except as otherwise required by the Constitution of the United States or provided by Act of Congress or in rules prescribed by the Supreme Court pursuant to statutory authority, the privilege of a witness, person, government, State, or political subdivision thereof shall be governed by the principles of the common law as they may be interpreted by the courts of the United States in the light of reason and experience. However, in civil actions and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision, the privilege of a witness, person, government, State, or political subdivision thereof shall be determined in accordance with State law.
G. This rule does not apply to civil actions with respect to an element of a claim or defense as to which State law supplies rule of decisions
1. **Privilege law is federal common law except where it is necessary to use state law (like the application of the Erie doctrine)
2. ***In federal court, if it is a criminal prosecution, federal common law will apply

3. ***federal common law applies in civil action where trial is governed by federal substantive law BUT if federal court adjudicating a state law claim under substantive state law, then you look to state law on privilege
H. If the claim or defense is governed by state substantive law (usually true in diversity cases) the court shall apply state privilege law.
I. This rule rejected a series of rules proposed by the SC, which would have codified nine specific privileges and provided that federal courts could not recognize any other privileges unless created by Congress

II. General Principles
A. Nature of Privileges
1. prevent disclosure of confidential communications between parties to designated types of relationships

B. Confidential Communications
1. with one exception, each of the privileges protects only “confidential communications” between the parties to the particular relationship

a) even if the communication is protected, the information communicated is not

2. privilege does not protect non-communicative behavior, including physical evidence

3. CEC § 917:  establishes a presumption that communications taking place within certain protected relationships are “made in confidence and the opponent of the claim of privilege has the burden of proof to establish that the communication was not confidential”

4. context in which communication was made: public vs. private place, tone of voice

5. physician-patient privilege covers any info the doc obtains during a private examination—broad definition of communication

6. presence of this person without whom effective communication is not possible and who is not otherwise a part of the protected relationship:

a) e.g. translator with a doc and patient

C. “Holder of the Privilege”
1. the party who has the authority to determine whether the privilege will be asserted

2. only the holder may waive the privilege

3. client is holder of attorney-client privilege

4. patient is holder of doc-patient privilege

5. in CA, both spouses are holders of the privilege for confidential communications between spouses

6. Exception:  CA privileges protecting clergy and penitents

a) Both participants each have their own privilege (clergy privilege is separate from penitent privilege)

D. “Waiver” of the Privilege
1. behavior that explicitly or implicitly indicates a willingness to have a communication revealed outside of the privileged relationship will constitute a waiver

2. holder’s conduct inconsistent with a desire to maintain a privilege will lead to a waiver

3. waiver requires voluntary disclosure

4. voluntary disclosure of a substantial part of a confidential communication will wiave the privilege at least as to the remainder of the communication

a) some court hold that disclosure of a substantial part of a confidential communication constitutes a waiver of all confidential communications regarding the subject matter of the communication voluntarily revealed

5. mistaken disclosure should not be treated as voluntary

III. The Attorney-Client Privilege
1. Communication protected if:  (1) between A & C and their reps, (2) intended to be confidential by C, (3) made to facilitate rendering of professional legal services.

2. Can be waived by C.  

3. Where C is corp, communications from employees/agents are privileged if authorized by corp to make communication to lawyer 

4. Only communications, not objects & not information, are privileged.  

5. Privilege covers agents/employees of attorney and client (ex. doctor retained by lawyer)

6. Continues after death (note, in CA, privilege remains in existence until there’s no one around who is in the shoes of the client – i.e., all the claims against the estate are dealt with).  
7. Exceptions – (1) crime fraud – where C sought legal services to further crime or fraud, (2) where 2 or more parties consult L on a matter of common interest and the communication is then offered by one of the parties against the other. (3) legal malpractice, (4) lawyer attesting to a will.  

a) Note, in determining whether there is a privilege, court must do so under 104a, but 104a says that in making its determination about whether it’s bound by a particular rule of evidence, the court still has to respect privileges (govt must get over prelim threshold showing that there’s reason to believe that communications between lawyer and client involved in crime and fraud, and therefore should be inquired into).  (note, in CA, there’s language suggesting that there’s no way a court would be allowed to look at allegedly privileged material, even if in camera review).  

8. Work-product doctrine is more flexible that AC.  

B. When atty is representing a company, it is more difficult to identify who the client is because it is a corporation

C. In context of representing a company, whose discussions with the atty are within the privilege as applied to the privilege?
D. 2 positions before Upjohn
1. Control Group Test – only communications b/w high ppl in company and the attorney would be privileges.
a) This would mean that anyone else w/ knowledge of facts would be forced to divulge that information.
2. Subject Matter Test – provided that a corporate employee’s comm’s with an attorney that concerned a legal mater and was w/in the scope of his functions was w/in the privilege.
a) So even the lowest level employee could have privileged comm’s so long as it had to do with a legal matter and involved the scope of his functions in his job.

E. In Upjohn v. US, SC rejects control group test

1. The Court never cited nor referred to the subject matter test.
2. The Court also declined to adopt a specific rule in the context of corporations and their attny privileges.
a) Gives us enough incite that we know that the subject matter test is a good one to follow.

3. Important facts Court found in Upjohn:

a) 1.  communications took place at the direction of the company’s lawyer for the purpose of securing legal advice

b) 2.  ees were told about confidentiality and were told to keep it confide

c) 3.  matters took place with the scope of the ee’s job
F. Survival of Attorney-Client Privilege After Death of Client
1. The privilege lasts after the client’s death.  
2. The S.Ct. goes along with the assumption that ppl will be deterred from speaking freely if they think that something they say can still come out after their death.  So ct has determined that the privilege goes through.

G. Exceptions to Attorney-Client Privilege
1. Fraud—lawyer’s services sough to commit fraud
2. 2 or more parties who make a claim to the same deceased client
3. breach of duty by lawyer or client   
4. documents attested by lawyer—a toa communication relevant to an issue concerning an attested doc to which the lawyer is an attesting witness

a) If the lawyer was a witness to a document then there is no privilege (e.g. witness’ a will)

5. If the lawyer represented two clients jointly and the two clients get into a dispute with each other then the communications of either one to the lawyer are not privileged
H. Crime or Fraud exception:

1. You cant force the disclosure of the communication in which the client admits to the lawyer that they committed a crime

2. If client tries to solicit atty help to avoid getting caught, to continue to commit fraud, or to cover something up – this is not protected
I. What do you do about proving that the purpose of the communication was to obtain assistance in committing fraud or another crime?—US v. Zolin
1. So in determining whether the purpose of the communication was to get atty help in committing fraud, what can the judge or court do?

a) Still bound by the rules of evidence to privileges- so does this mean the court cannot look at privileged info to make this determination?  According to the rule, it looks like this is what it is saying!

2. This is the theory that if it is privileged, it is privileged as to everyone- judges should not be an exception
3. Zolin case was between government (IRS) and the church of scientology

a) Government was trying to take away the church’s tax exemption

b) Gov ultimately lost with this 

c) Gov legally obtained a partial transcript of taped meetings between the church and its lawyers- the transcript revealed info re: taxes

d) Government demands church to turn over all documents and they say no we wont turn them over because they are privileged and government says no- they are to commit fraud

e) Court said the language of 104(a) does not prohibit the court from conducting some investigation re: privilege and fraud but there are now some procedural hurdles you have to get over:

(1) Court cannot look in camera at anything until it has made a finding that there is a “factual basis adequate to support a good faith belief by a reasonable person that in camera review may reveal evidence to establish the claim that the crime-fraud exception applies”

(a) Court first has to make a preliminary finding that there is a factual basis to support a good faith belief that if the judge did look at the privileged materials, it would show that the purpose of the atty-c relationship was for crime or fraud

J. A Note About the Attorney Work Product Doctrine
1. Unlike the atty-c privilege, the work-product doctrine is not absolute because if the other side can show that it has a need for the info and no reasonable means of obtaining it itself, then the work-product doctrine will give way

a) Atty will be forced to turn over the information- but only the info has to be turned over- not the atty’s thoughts on the information!

2. Data and witness info. you compile from your case.  It is the product of YOUR WORK, therefore the other side can’t just sit back and have you do all the work and then ask you for it.
a) The attny client privilege is absolute however the work product is not.
(1) In work product if the other side can show
(a) Need for information; AND
(b) No other means of obtaining it
IV. MEDICAL PRIVILEGES
A. There is no real medical privilege- no need for it, but there are some states that have a limited version of a physician-patient privilege and CA is one of them

1. This is not a broad privilege

2. A subset of this is psychotherapist-patient privilege

a) Almost all states have this and it is somewhat narrower than the atty-c priv.  

b) The reason for this is the utilitarian view and what people will do- because an assumption is made that people will not tell their shrinks things if they think it is not in confidence

B. 1990s question came up what do we do about the federal rule and privileges

1. The S.Ct. was asked if there was a federal privilege for psychotherapists and patients.

a) Jaffe v. Redmond:  Sup Ct recognizes a relatively broad psychotherapist-patient privilege

(1) In this case, applied it to a clinical social worker as well- making this a fairly deep privilege because it extends to lesser psychotherapists as well

C. EXCEPTIONS
1. Patient Litigant Exception
a) This almost eviscerates the privilege where it would otherwise apply

b) If in making a claim or defense the patient puts his physical or mental condition into issue, then any communication between the doctor and the patient about that matter is no longer privileged

2. Medical privilege is really pretty narrow- because just about anytime it will be asserted is in a situation where it wont apply because of the exception- where the medical or psychological condition has been used as a part of the case or defense
3. Tarasoff case ( under certain circumstances in CA and other states, there is a duty under tort law for a psychotherapist to break the privilege and warn people because of threats of patient to engage in violent behavior against them
a) CEC § 1024:  Patient dangerous to himself or others
(1) No privilege under this article if psychotherapist has reasonable cause to believe that the patient is in such mental or emotional condition as to be dangerous to himself or to the person or property of another and that disclosure of the communication is necessary to prevent the threatened danger

b) Distinguish this tort duty from “dangerous patient” exception
(1) Is there a privilege for communications b/w patient and therapists where the communication reveals that the patient is dangerous to somebody else?

(a) Menendez case – they made threats while in sessions with the therapists.  The court held that some of those communications were not covered by the privilege

(2) Need to be aware that along side the psychotherapist-patient privilege there is also a legal duty to warn and also an exception where the communication reveals that the patient is dangerous (in CA too)

(a) along with the therapist privilege there is a tension b/w the duty that a therapist has which might hinder certain communications from being covered by the privilege.
4. Other exceptions to physician-patient privilege include doc’s assistance in coming crime or tort, cases involving malpractice claims against doc or claims for fees by doc; deceased patient’s communications related to her intentions in preparing a will, deed, etc, etc.
a) Some states say no doc-patient privilege in criminal cases

5. CA – privilege not apply to communications relevant to the patient’s condition that is the subject of a lawsuit (where patient puts physical condition at issue).  Also no priv, when have court appointed psychiatric examination.  There’s also a “dangerous patient” exception in CA (not priv if patient tells u they’ve already killed someone).  
V. CLERGY PRIVILEGE
A. Can’t compel clergy to reveal info where got that info b/c a person consulted the clergy in his capacity as clergy and confidentially (like a counselor).  In CA, both parties are holders of the privilege.  

B. Penitential communication:

1. Basically, if a person consults a minister,, rabbi, priest, etc, for the purpose of receiving spiritual guidance, and for something that concerns the doctrine of faith, then this will likely be protected

a) Doesn’t have to be a confession

b) Can be a kind of statement that is in many ways akin to psychotherapy but it has to be within the religious person’s responsibility or within their profession

C. In CA, there are 2 separate statutes ( one gives the privilege to the clergy member/priest and the other gives it to the penitent

VI. SPOUSAL PRIVILEGES
A. Privilege not to testify against spouse

B. Privilege covering communicated info during marriage & when made in confidence, between 2 married people

C. Privilege for Confidential Communications between spouses
1. protects confidential communications between spouses
2. only applies to communications that occurred during a marriage and only applied to legally married coups

3. CEC § 980:  A spouse whether or not a party, has a privilege during the marital relationships and afterwards to refuse to disclose, and to prevent another from disclosing a communication if he claims the privilege and the communication was made in confidence between him and the other spouse while they were husband and wife

D. Adverse Testimony Privilege
1. privilege not to testify against spouse

2. applies to any testimony that would be adverse to spouse, not just confidential communications

3. This is not about confidential communications, it is just that you have knowledge about something (doesn’t matter how) or even if you witness something, you still don’t have to incriminate or provide adverse testimony against your spouse

4. unlike spousal communication privilege, the adverse testimony privilege ends when the marriage ends

5. Trammel case (the holder of the privilege is the spouse who is called to testify, so that if the spouse wants to testify and is willing to do so, then they can whether or not the D spouse wants them to
6. CEC §980 Confidential marital communication privilege.  Subject to Section 912 and except as otherwise provided in this article, a spouse (or his guardian or conservator when he has a guardian or conservator), whether or not a party, has a privilege during the marital relationship and afterwards to refuse to disclose, and to prevent another from disclosing, a communication if he claims the privilege and the comunication was made in confidence between him and the other spouse while they were husband and wife.

7. CEC § 981 Exception:  Crime or Fraud.  There is no privilege under this article if the communication was made, in whole or in part, to enable or aid anyone to commit or plan to commit a crime or a fraud.

8. CEC § 970 Spouse’s privilege not to testify against spouse; excpetions.  Except as otherwise provided by statute, a married person has a privilege not to testify against his spouse in any proceeding.

9. CEC § 971 privilege not to be called as witness against spouse.  Except as otherwise provided by statute, a married person whose spouse is a party to a proceeding has a privilege not to be called as a witness by an adverse party to that proceeding without the prior express consent of the spouse having the privilege under this section unless the party calling the spouse does so in good faith without knowledge of the marital relationship.

10. Exceptions to Spousal Privilege:
a) Communications made to enable the spouse to commit or plan a crime or fraud

b) Proceedings to commit either spouse because of a spouse’s mental or physical condition

c) Proceedings to determine competency of a spouse

d) Proceedings between spouses

e) Criminal prosecutions of a spouse for crimes committed against the other spouse or their child

CHAPTER 9:  Burdens of Proof and Presumptions

I. BURDENS OF PROOF
A. Burden of Proof:  includes burden of persuasion and burden of production
1. burden of persuasion(established by substantive law, and concerns final decision in a case

2. burden of production(guides the court’s rulings on motions to dismiss or otherwise dispose of the case without submitting it to a jury

B. Burden of persuasion(2 parts

1. law determines the quantum of evidence that must exist for a party to prevail in a charge, claim or defense

a) like: beyond a reasonable doubt, clear and convincing evidence, and more likely than not or preponderance of evidence)

(1) This is a function of the substantive law- not evidence! and is set by the Constitution and the laws

2. law determines which party bears burden of establishing that the required quantum of proof exists

a) Again, set by the substantive law and not by the evidence

b) Usually this is the party that is asserting the claim being made

C. Burden of Production
1. Refers to which party at a given moment in a trial, has the responsibility to offer evidence in support of its position

2. Usually, this will start with the party who has the burden of persuasion

a) Doesn’t really take that much to meet a burden of production – generally, “more than a scintilla of evidence”

3. Burden of production means that if the party has met this burden, the case will not be dismissed before the jury gets to decide it

a) Means you have offered enough evidence to get this to a jury

b) Kind of like a 104(b) standard- allows but does not necessarily require a jury to decide the case based on the evidence

c) Can you meet a burden of production by not offering anything affirmative on your side but by cross examining the other side or casting doubt on the credibility of the opponent’s witnesses?

(1) Courts mainly say no

d) Burden of production can shift during the trial, but ONLY shifts if the party who had the burden presents so much evidence in his favor that that party would have to win if the case went to a jury ( not because they have enough to be the winner, this is not enough

(1) Usually doesn’t shift all that much but it can
II. PRESUMPTIONS
A. FR 301:  Presumptions in General in Civil acts and Proceedings
1. In all civil actions and proceedings not otherwise provided for by Act of Congress or by these rules, a presumption imposes on the party against whom it is directed the burden of going forward with evidence to rebut or meet the presumption, but does not shift to such party the burden of proof in the sense of the risk of nonpersuasion, which remains throughout the trial upon the party on whom it was originally cast.
B. FR 302L Applicability of State Law in Civil Actions and Proceedings
1. In civil actions and proceedings, the effect of a presumption respecting a fact which is an element of a claim or defense as to which State law supplies the rule of decision is determined in accordance with State law.
C. A presumption is a legally established relationship between 2 facts: a foundational fact (a basic fact) & a presumed fact.

D. Presumption:  conclusion of fact that the law requires the fact-finder to draw from another fact or group of facts

1. Unlike an inference, which is permissive, a presumption, if it operates, is mandatory

E. This is like an inference, but the big difference is that an inference is always permissive and a presumption is always MANDATORY

1. Presumption applies in a mandatory way, meaning that if a foundation fact is offered, you must then have the presumed fact, UNLESS it is rebutted

2. So a jury is required to draw the presumption unless the other party rebuts it

3. Operates in a mandatory way unless there is rebuttal

