
Making the Record

· The trier of fact must decide the case solely on what is presented in court

· Judge’s role – determine whether the evidence is admissible [question of law]

· Juries role – determine what weight the evidence should be given [question of fact]

· A record includes 1) the litigation’s paperwork; 2) transcript of hearings, conferences, and trial testimony; and 3) all tangible evidence identified and offered into evidence

· Stipulations – both sides agree that something is true [for the most part you can’t be forced to stipulate, although sometime you can be required]

· Leading question – suggests its own answer [can’t use on direct exam]

· Leading questions are allowed for: 1) preliminary matters that don’t go to the heart of the case; 2) undisputed matters where question is connective; 3) adverse or hostile witness [cross-exam at judges discretion]; 4) when witness gives surprise answers; 5) witness w/limited understanding [ex. child, diminished capacity, language barrier]; 6) witness recollection; 7) providing experts w/hypos; 8) compound/confusing questions

· Marking for identification: 1) mark it; 2) lay foundation and state relevancy; 3) offer exhibit into evidence; 4) secure express ruling on the record; 5) change mark from “for identification to clearly show receipt of evidence”; 6) showing/reading exhibit to the jury

· Writings must be authenticated before being offered into evidence

· Objections are often made for effect [it is counsels responsibility to object] – the objection must also be made in a timely fashion [or else waived] and be specific 

· Also, an objection helps preserve a record for appeal and educate the judge

· Reasons for not objecting: 1) opposing counsel’s use of a leading question prevents waste of time; 2) doesn’t want to underscore hurtful testimony; 3) doesn’t want jurors to distrust him; 4) evidence favors his client; 5) opens door for your own evidence

· Offer of proof – when an objection is sustained, an offer of proof is made by proponent for the record of appeal to show what evidence would have been proved if admitted – it’s normally only used on direct examination; assumed to be true; and not heard by jury

· Under FRE, only W’s w/o no personal knowledge or refuse to take oath are incompetent 

· Even those young, insane, or drunk are allowed if they have first hand knowledge

· If very young:  ask do they understand what it means to tell the truth; and do they have sufficient maturity to be capable of receiving and reporting correct sensory impressions

· If W suffers from mental deficiency – typically only affects “weight” 

Relevance

FRE §401:  evidence is relevant if it has any tendency to make the existence of any fact that is of consequence to the determination of the action more or less probable than it would be w/o the evidence – applicable substantive law determines what is “of consequence”
· Ex. in a SL case, negligence is not relevant b/c intent is not an element of SL – evidence as to negligence is not “of consequence”

In determining the logical relevancy of an item of evidence, ask:

· What is the evidence in question?

· What is it offered to prove?

· Is the evidence relevant to the issue? 

· Evidence is logically relevant if it directly proves or disapproves a proposition; or if it serves as a link in the chain towards proof of the final proposition in the case

· In determining the legal relevancy – the general rule is that logically relevant evidence may be excluded if unfair prejudice outweighs the probative value of the evidence

Two aspects of relevance:

· There must be a “probative” relationship between the piece of evidence and the factual proposition to which the evidence is addressed [i.e., the evidence must make the factual proposition more or less likely than it would be without the evidence]

· The evidence must be “material” [i.e., whether offered evidence bears on a fact or consequence in regards to a matter before the court] – note, however, evidence need not be sufficient in order to relevant – it is enough that it has a “tendency” to prove or disprove a proposition [a brick is not a wall]
Engel v. United Traction Company (1911) – electric car accident, tried to prove D was negligent by showing that the driver for D was fired as a result of accident – however, there are millions of reasons why D could be fired – it’s not relevant to D’s negligence [the point just doesn’t matter]

An item of evidence can be either “direct” or “circumstantial”:

· Direct – proves the existence of a matter w/o inferences [i.e., eyewitness testimony] – so long as it is offered to help establish a material issue it can never be irrelevant 

· Circumstantial – requires additional reasoning to be used to reach proposition to which the evidence is directed [i.e., D’s fingerprints on the weapon, glasses at scene of crime] – even if offered to help establish a material fact, it will be found to be irrelevant if the evidence has no probative value
When evidence is relevant, the evidence is also said to have “probative value”

· Evidence, not logically probative of a matter to be proved should be excluded, and all probative evidence should be admitted unless excluded by other applicable law/policy

Probative value:

· Highest value – where it conclusively proves the point it is offered to prove

· More probative than not – where you show by preponderance of evidence

· Most likely of all the options

· Where it has ANY tendency to prove or disprove the point – THE STANDARD – although, it allows for the potential for massive amounts of evidence

The Judgment of Solomon – the theory is that the actual mother would be the first one to speak up b/c it’s her baby, therefore the reaction of the mother to cutting the baby in half was relevant [it has some tendency to prove who is the biological mother] – the real mother’s identity is inadmissible, but evidence is admissible to show who is the better mother/caretaker

Knapp v. State (1907) – appellant killed an officer – he claims in self-defense b/c he heard the officer had previously killed an old man, so he was fearful for his own life – court held evidence that the old man died of natural causes was relevant b/c if an assertion is untrue, it is unlikely that such an assertion will be made [affects the probability of whether or not the D is telling the truth]
Doctrine of Limited Admissibility [legal relevancy]:

· Just b/c a fact is inadmissible for one reason, doesn’t mean it can’t be used for another reason [FRE§105, CEC§355]
· In order to offer evidence to prove only one point, must give jury a limiting instruction 

Firlotte v. Jessee (1946) – P claimed D used land contrary to lease - the court allowed evidence of terms of prior attempted K [b/n D & another], which was contrary to doctrine of res inter alios acta [things done b/n strangers] – Holding: CA statute permits judicial discretion to determine prejudicial impact v. probative value 

CEC §350: only relevant evidence is admissible 

CEC §351: all relevant evidence is admissible [except as otherwise provided by statute]

CEC §352: Court in its discretion may exclude evidence if its probative value is substantially outweighed by the probability that its admission will (a) necessitate undue consumption of time or (b) create substantial danger of undue prejudice, of confusing the issues, or of misleading jury
FRE §403: Although relevant [logically], evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, OR by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.

People v. Collins (1968) – statistical analysis was used to bolster the govt’s case against the D’s – the issue: can evidence of math probability be properly introduced? CA SC struck down use of statistics b/c:

· It lacked an adequate foundation both in evidence and in statistical theory [Tribe argues that nowhere was it established the factors multiplied out were independent variables; and

· It distracted the jury from its proper and requisite function of weighing the evidence on the issue of guilt – the testimony was time consuming, unduly prejudicial, confused the issues, and might mislead the jury into believing it’s true b/c the statistics look more probative then they really are

· Bottom line – the probative value is substantially outweighed by the prejudicial impact – so the CA SC reversed the judge b/c he abused his discretion

· Note:  this did not put to death the “Product Theory” – the product theory can still be used if you can prove the variables are independent and the probative value not substantially outweighed by the prejudicial impact [ex. O.J. case]

Opinion
LAY OPINION:

· Under common law [more restrictive than FRE or CEC]:

· Testimony of a lay person is limited to describing facts within their personal knowledge – testimony in the form of opinion or conclusion is inadmissible

· A lay witness can not give his opinion on a fact where the jury could be expected to reach its own conclusion [State v. Thorpe (1875)]

· Lay witnesses cannot make interpretations of a D’s action in a criminal trial

· FRE 701 & CEC §800 – lay witness CAN testify to any facts which are rationally based on the perception of the W, and are helpful to a clearer understanding of a fact in issue
· FRE adds: “and cannot testify about scientific, technical, or other specialized knowledge

· A lay witness can express his opinion as to such matters as taste and smell [ex. it smelled like gunpowder], vehicular speed [ex. he was going fast], voice and handwriting identification, and another’s intoxication [ex. he appeared to be drunk], emotions, or irrational conduct

Commonwealth v. Holden (1957) – Holden was convicted of murder, based on a “wink” that he gave Jones – Jones said he thought the wink was a signal from Holden to supply him with an alibi – the court affirmed the conviction b/c they believed Jones’s opinion regarding the meaning of Holden’s wink was rationally based on his perceptions, and was helpful to an understanding of the witness’ testimony 

“Collectivizing of facts” exception – those times in law when we simply concede that things, which are so common place that we ought to allow witnesses to collectivize and state them – ex. we might allow a witness to say, “well, he appeared to be drunk”

US v. Schneiderman (1952) – the gov’t offered the testimony of former members of the Communist party that the D’s, by their actions, appeared to be members of the party – the trial court held that this was permissible since there was no other way the witnesses could convey to the jury what they had observed [example of if it looks like an apple and tastes like an apple, it must be an apple]

· Lay opinion allowed when no better evidence can reasonably be obtained of acts witness personally observed

· Allow opinion to explain “common experience”

EXPERT OPINION – EXCEPTION TO THE OPINION RULE:

· Black’s definition of expert – men [and women] of science educated in the art, or persons possessing special or peculiar knowledge acquired from practical experience
· FRE 702 – allows experts to testify in the areas of their specialized knowledge, if their testimony tends to assist the trier of fact in understanding facts or evidence at issue

· Under the common law, an expert could only testify to matters which were beyond the common knowledge of the fact finders or jurors

· Also, under FRE, experts are allowed to testify to matters which bear on the ultimate issue to be decided by the jurors – however, experts may NOT express direct opinions on the guilt or innocence of a criminal defendant

· Unlike lay witnesses, experts may testify about facts without establishing that they have personal knowledge

· Under the common law, experts could only rely on facts learned during the trial

· FRE 703 – an expert may base his opinion on 1) “facts” or “data” perceived or made known to the expert either at or before the hearing; and 2) evidence of the type reasonably relied upon by other experts in the field, such as technical treatises

· Meaning the expert can base his opinion on inadmissible hearsay

· Note:  make sure the foundation has been laid demonstrating W’s expert credentials

Kaplan & Waltz, The Trial of Jack Ruby (1965) – defense was trying to show Jack Ruby was insane at time he shot Lee Harvey Oswald – the defense attorney Belli calls on a W to give an opinion on the tests administered to Ruby – he was not using the W to give an opinion on whether Ruby was insane – this guy is not an MD – it is against Texas law [only MD’s] to allow him to give an opinion on Ruby’s sanity [like the Collins case – this W does not have expertise in this area] – here, Belli is trying to establish by this W the tests were administered in a proper manner, so that a W later on can give his opinion about Ruby’s sanity

Lilley v. Dow Chemical (1985) – agent orange case – widow of Vietnam veteran said her husband died as a result of being exposed to agent orange – the court held that “reasonable reliance” means that an expert may not base his or her testimony on hearsay that would not be used by other experts in the field, therefore, the testimony is inadmissible – here, the expert based his opinion on anecdotal evidence [not legally allowed] – even if you’re an expert in the area, you still need to base your opinion on reliable/foundational information 

Four basic conditions of expert testimony:

· The opinions, inferences, or conclusions depend on special knowledge, skill, or training not within the ordinary experience of lay jurors;

· The W must be shown to be qualified as a true expert in the particular field of expertise;

· The W must testify to a reasonable degree of certainty [probability] regarding his or her opinion, inference, or conclusion; and

· An expert W must first describe the data [facts] on which his or her opinion, inference, or conclusion is based or, in the alternative, he must testify in response to a hypothetical question that sets forth the underlying data

Ingram v. McCuiston – expert opinion need not be based on personal knowledge, and an expert can state his opinion as a response to a hypothetical, which directly related to the case at issue

Scientific & Demonstrative Evidence

Daubert v. Merrell Dow (1993) – rejects the Kelly/Frye test [“general acceptance” test] that precludes scientific opinion unless generally accepted by the scientific community
· CA keeps the Kelly/Frye Rule – the rule has the advantage of not requiring any scientific knowledge on the judge’s part
· Daubert test: 1) evidence must be scientifically valid and 2) the evidence must “fit” an issue in the case [must be relevant; i.e., sufficiently tied to the facts of the case] 
· This test is used to keep a lot of P’s evidence out more often than D’s evidence
· USSC expanded this rule to all experts, whether scientific or not – Kumho case
Factors to judge whether the evidence is scientifically valid and should be admissible: 

· Can the theory or technique be tested [based on scientific methodology]?

· Has their research or their conclusions been subjected to peer review and published?

· What is the error rate?

· Were they justified in extrapolating the conclusions in this case? 

· Has the technique or test become generally accepted? 

· This is the Frye test – under Daubert, it is just one factor

FRE 702 testimony by experts – an expert may testify by an opinion or otherwise, if:

· The testimony is based on sufficient facts or data

· The testimony is the product of reliable principles and methods, and

· The witness has applied the principles and methods reliably to the facts of the case
· If any of these factors are not met, then the testimony can be thrown out

Stipulations – strategy going on when opposing counsel stipulates [battle of the experts]

State v. Valdez (1962) – involved the use of the lie-detector test - D was tried for and convicted of possession of narcotics

· Under the Frye test, lie detector tests were NOT generally accepted in the scientific community that the results were accurate representations of the truth b/c:

· The supposed tendency of judges and juries to treat lie-detector evidence as conclusive on the issue of D’s guilt

· Lack of standardization of test procedure

· Difficulty for jury evaluation of examiners’ opinions

· The technique is not an “accepted” one among the scientists whose approval is a prerequisite to judicial recognition

Here, why does the court say a lie-detector test would be admissible? B/c both of the parties STIPULATED in advance that the lie-detector test would be admissible [you can stipulate to just about anything]

Four qualifications of a stipulation:
1) All must sign a written stipulation

2) Subject to the discretion of a judge

3) Opposing party has a right to cross-exam

4) Jury instruction – does not prove element of the crime

Norfolk v. Henderson (1922) – train hit child - this does not deal with scientific evidence – it deals with demonstrative evidence [a recreation of the act] – here, an expert is not giving an opinion – the jury is deciding the issue [ex. O.J. case when he tried on the glove]

· Issue – whether the jury will give this minimal probative evidence undue weight? In other words, whether the fact that the witnesses knowing from the outset that a child had been placed on the track constituted such a difference between their situation and the engineer as to render the tests incompetent as evidence – court lets jury decide

Similar Happenings
Robitaille v. Netoco (1940) – the P trips and falls on one of the steps at D’s theatre b/c the carpet was loose/defective [it wasn’t properly tacked in] – P is hoping to introduce evidence that others have tripped and fallen in the same spot in the past – however, the court concludes that this evidence was not “substantially” similar enough [court did not know why other people fell – the court was almost demanding an “exactly the same” standard]

· Rule – you must show the conditions [past and present] are substantially similar in order to admit the evidence

Rathbun v. Humphrey (1953) – P hit by a branch of a tree on a roller coaster ride – D’s want to offer evidence that no one else was injured and more than 5,000 rode the ride w/o an injury – however, trees grow and move – they are not static – so just b/c no one has been injured before or since isn’t greatly relevant – court held evidence admissible to show D not guilty of negligence b/c danger was not obvious

· Rule – evidence of “non-occurrence” of similar accidents only relevant if multiple non-occurrences under static conditions where complaints would be likely

When dealing with the “non-happenings” of events – you typically need a lot more than when your dealing with “similar” happenings b/c “similar” events are much more “probative” than “non-happenings” – so when analyzing look to see if the event is static, look at the foundational problems/issues, and if there are numerous “non-happenings” 

Subsequent repairs [remedial measures]
· Rule – evidence D made a change in the allegedly dangerous condition is not admissible in court to show fault

· Rationale – public policy says we want people to make safety changes, so we can’t punish them for making the changes in court, otherwise they may be deterred from making the change and it has little probative value 

· CEC §1151: Subsequent repairs are inadmissible to prove negligence or culpable conduct in connection with the event

· FRE §407: Subsequent repairs are inadmissible to prove negligence, culpable conduct, product defect, design defect, or need for a warning or instruction

· Note: redesigns or warnings after the manufacture of the product, but before the accident ARE admissible [rule only applies to measures taken AFTER the injury]

Ault v. International Harvester Company (1974 – SC of CA) [still the rule in CA even though overruled by Congress] – P was injured in a motor vehicle and wanted to introduce evidence that D’s changed the gear box from aluminum to an iron alloy b/c the aluminum was defective – the problem with allowing P to introduce this is that D’s were trying to make a “subsequent remedial repair” – the court allows the evidence in, b/c it said §1151 only applies to “negligence” or “culpable conduct” it does NOT apply to SL actions [Professor disagrees w/this b/c can you really say there is no issue of “culpability” even with “product liability” suits]

· Justice Mosk [majority] – the underlying rationale must apply to the exclusion of the rule  – here, the facts of the case don’t make sense w/the underlying rationale b/c this was dealing with “mass production” as opposed to a staircase in a movie theatre – he said §1151 does not affect the primary conduct of the mass production of goods, it serves more as a shield against potential liability, therefore, there is no point in applying the rule [he’s looking at the “intent” behind the rule]

Daggett v. Atchison (1957) – RR hits an auto as it winds around a turn – D wants to offer the fact that the speed limit is 50mph not 90mph [not to show the remedial measure taken by the RR – going from 90 to 50 to prevent accidents b/c not admissible] but to demonstrate that the witness was lying or doesn’t know what he was talking about [D is trying to impeach] – the court held that speed changes are inadmissible to show negligence, culpability, or fault, BUT may be admissible to “impeach” – you need a special limiting instruction on “impeaching a witness”

Exceptions – subsequent repairs are admissible to:

· Impeach a witness regarding safety of the condition [needs to impeach W’s credibility]

· Show ownership or control of the property that caused the accident

· Show feasibility of precautionary measures taken by D [must first be raised by D]

· Show accuracy of evidence [ex. let’s discuss the condition of the staircase on the day of the accident – I have a photo taken last week, it is an accurate representation of the staircase at the time of the accident?]

· Prove defect in SL action [IN CA ONLY]

· Remedial action by 3rd party rather than D is admissible

Compromise
· Generally – the fact that a party has offered to settle a claim may not be admitted on the issue of the claim’s validity

Rationale: 

· Settlement offers are of low probative value, since a litigant may be attempting to “buy peace” by settling, rather than expressing his real belief about the merits of his case

· Admission of such information would give the parties a strong disincentive to pursue settlement negotiations

· “Extrinsic” public policy – judicial efficiency and minimizing litigation

CEC §1152/1153 – settlement/compromise offers; admissions made during settlement/compromise offers; offer to pay medical expenses and other admissions or payments out of humanitarian motives are inadmissible to prove his or her liability for the loss of damage or any part of it [payments or admissions NOT out of humanitarian motives are admissible] 

FRE §408/409 – evidence of offers to settle, to compromise, or to pay medical expenses are inadmissible [admissions made during offers to pay medical expenses or admissions/payments out of humanitarian motives (unless offer to pay medical expenses) ARE admissible]

· Note:  in order for §408 to apply there must be an “actual dispute” or a threatened lawsuit

· Ex. D says “I admit I owe you $10K, but I’ll only pay you $5K” – this IS admissible b/c this is not an offer to compromise b/c the amount is not disputed

Common law – settlement/compromise offers are inadmissible; everything else admissible

Esser v. Brophey (1942) – car accident involving P [Esser], D [Brophey] + H [witness] – on cross-examination – D wanted to bring into evidence that H settled with D – the court said the compromise and settlement between H and D is inadmissible to impeach H b/c it is not relevant to show either an admission of liability or H’s hostility to D

· Professor thinks this would be admissible to show impeachment/credibility of W in other courts [b/c relevant], but if D turned $50 down and sued H, it would NOT be admissible b/c it would discourage parties from compromising/settling

· Note:  you can only be impeached by what YOU did or said NOT what other people say about you

Hypo – in paying $50 you apologize b/c you weren’t paying attention – this would be an admission made during an “offer out of humanitarian motives” [CA says this is inadmissible even though it’s relevant]

Hypo – D says to P, “Your claim seems high, but since I may have been a little negligent, I’ll offer you $500 – at common law and FRE, the “fact” of the offer is inadmissible; BUT at common law, P could testify to the “I may have been a little negligent” part of D’s statement – under the FRE, the entire statement, including the collateral admission of fact is inadmissible 

FRE §410: Guilty Pleas – are not admissible when:

· A statement is made in the course of plea discussions w/an attorney for the prosecuting authority which do not result in a guilty plea or in a guilty plea later being withdrawn

· Note:  a guilty plea IS admissible in a subsequent civil litigation if not withdrawn 

· Note:  must be w/the prosecutor, not w/other law enforcement personnel

· A plea of nolo contendere [no contest] – where the D chooses not to contest and takes the consequences of conviction, but w/o admitting the truth of the charge against him

· Note:  D IS pleading guilty, but the no contest plea is NOT admissible against the D in a subsequent CIVIL litigation

· The jury finds D guilty, b/c the decision is Hearsay

· HOWEVER, a statement made in a criminal proceeding for perjury IS admissible 

Ando v. Woodberry (1960) – P [a cop] was hit by a driver of a car when he sideswiped him – the issue is whether D’s prior guilty plea to a traffic accident is admissible as evidence of liability in a civil action for damages? Two grounds for possible exclusion: 1) hearsay and 2) public policy to avoid expenditure of time and $

· Here, the court says the guilty plea is admissible – the D will be allowed to explain it and the jury will decide the weight and credibility of the evidence rather than allowing the judge to decide its admissibility 

Judicial Notice

· Judicial notice is the recognition by the court of the truth of certain facts w/o the introduction of evidence on those facts

· Why have this rule if it may be changed when new info is developed or acquired? We don’t want to waste time, have a battle of experts, and we don’t want the jury rendering decisions based upon irrational conclusions – we need some limits

· The jury MUST [and MAY in criminal case] accept fact as conclusive

· Judicial notice is subject to reversal on appeal

FRE §201:  to take judicial notice of an adjudicative fact it must be:

· Generally known within the territorial jurisdiction

· Capable of accurate determination through reliable sources of indisputable accuracy

CEC §452 adds “legislative facts [facts that do not pertain directly to the parties or controversy]” which does not require facts to be “indisputable” before it can be judicially noticed 

· Note:  in a criminal case, if judge takes judicial notice of a “legislative fact” jury MUST accept fact as conclusive [opposite of “adjudicative fact” under FRE]

Ex. radar speed detectors – CEC §451 – the court MUST give judicial notice to “universally known facts” whether or not asked [Fed/State law/procedure; English/legal words/phrases]

Ex. 10 freeway – CEC §452 (g) – court MAY give judicial notice if asked b/c this is only “regionally” known instead of “universally” known

Ex. Lincoln using Almanac to show the moon was not full – CEC §452 (h) – court MAY give judicial notice to things that are subject to dispute but are capable of immediate and accurate determination by reliable sources [ex. Wall Street Journal, Dictionary, Almanac]

Nicketta v. National Tea Co. (1949) – P’s claimed they developed trichinosis from pork they allegedly prepared properly – P’s tried to introduce an expert to testify on their behalf, but the court said the evidence is inadmissible b/c it is “judicially noticed” that trichinosis is killed at 137 degrees [irrefutable scientific fact/“reasonably indisputable accuracy”]

Brown v. Board of Education (1954) – the court said that separate educational facilities was inherently unequal based on a study that stated when you separate people because of their race, it generates a feeling of inferiority – the SC took judicial notice of this as “fact” even though it is not necessarily universally accepted [they looked at a lot non-evidentiary legislative facts – even though the FRE is silent on the issue of judicial notice of legislative facts]

Burdens & Presumptions

Two meanings of “burden of proof”:

· Burden of producing evidence – burden of a party to go forward with the evidence [shifts between the parties at trial]

· Burden of persuasion – does not shift between parties; is only measured at the end of trial when the issue is about to be considered by the jury; and there are different evidentiary standards [preponderance, clear and convincing, and beyond a reasonable doubt] – creates a burden of producing evidence [usually on P] unless: 

· Insanity proved by D [C&CE]

· Res ipsa loquitor rebuttal by D

· Contributory negligence claim by D against P

Presumptions:

Only have presumptions when dealing with circumstantial evidence b/c with circumstantial evidence we are asked to make inferences – presumptions are laws that say we Must/May make a certain inference when a certain piece of evidence is offered b/c it is so socially valuable or logical that the inference should be made

Two types of presumptions:

Conclusive presumption – if we decide the presumption is conclusive the juror MUST accept presumed Fact B if it believes the underlying Fact A [your only allowed to attack the underlying Fact A NOT Fact B]

· There is a presumption that if during the course of a marriage a woman gives birth to a child and at that point in time it is no less than nine months since they cohabitated [even if only for a night] the husband is presumed to be the father of the child [Connecticut] – if the father tries to admit DNA evidence, it will not be admissible, the husband can only argue that he and his wife were in fact not cohabiting or that he was impotent or sterile

· Why? The court made a policy decision – they are more concerned about child welfare – which is why this was a “conclusive” presumption – now, the laws have changed it is now “rebuttable” b/c women are working and can support the child on their own

Rebuttable presumption – existence of basic Fact A raises presumption of presumed Fact B – if we decide the presumption is rebuttable, the opponent MAY attack the existence of either or both Facts A and B

Two distinct rationales behind rebuttable presumptions:

· Consistent with logic and reality [ex. mailbox rule]

· Underlying public policy rationale – it’s not intrinsic in the case, rather, it effectuates an extrinsic public policy [like child welfare] 

Burden Shift on rebuttable presumptions in CIVIL cases:
Majority CL: Thayer’s “bursting bubble” theory [FRE]

· The function of a presumption is simply to shift the burden of producing evidence to the party opposing the presumption

· If opponent responds with:

· No evidence, then directed verdict on presumed fact

· Evidence refuting basic fact, jury instructed to find presumed fact if they believe basic fact

· Evidence refuting presumed fact, then presumption bubble bursts and disappears and the jury decides the issue as if the presumption had never existed

Minority CL: Morgan’s “lingering on” theory

· The presumption shifts both burdens of production and persuasion to opposing party
· If opponent responds with:

· No evidence, then directed verdict on presumed fact

· Evidence refuting basic fact, jury instructed to find presumed fact if they believe basic fact

· Evidence refuting presumed fact, then:

· Production burden must be met

· But persuasion burden remains w/ opponent to prove by preponderance of evidence

· If you find A you must find B, unless the opposing party convinces by a preponderance of evidence otherwise 

Illustration showing difference between Thayer’s “bursting bubble” and Morgan:

Presumption is that a properly addressed and mailed letter [basic fact] was received by the addressee [presumed fact] – B is the beneficiary of the presumption and O is the opponent – w/o the presumption, B would have the burden of persuasion [and production] that addressee received the letter – presumption enters the case when B introduces some evidence of the proper addressing and mailing of the letter [this is only issue in case]

	Type of Presumption
	O introduces:
	The jury will be instructed that:

	Thayer/Bursting Bubble:

Burden of production, but NOT of persuasion, shifted to O
	No evidence of whether letter was either mailed properly [basic fact] or received [presumed fact]

Some evidence that letter was not properly mailed*, but not evidence regarding receipt

Some evidence that letter was never received [with or without evidence regarding proper mailing]
	If they find proper mailing, they must find receipt [if reasonable jury must find proper mailing, judge will direct verdict for B]

If they find proper mailing, they must find receipt

[No jury instruction requiring the jury to find receipt if they find mailing] – If B convinces jury by a preponderance of the evidence that letter was received, they shall decide for B; otherwise, they must decide for O [under FRE, judge will tell jury that the presumption exists, but he will tell them that they may, not must, infer receipt from proper mailing]

	Morgan:

Burden of persuasion, AND production, shifted to O
	No evidence of whether letter was either mailed properly or received

Some evidence that letter was not properly mailed*, but not evidence regarding receipt

Some evidence that letter was never received [with or without evidence regarding proper mailing]


	[Same as Thayer]

[Same as Thayer]

If they find proper mailing, they must find receipt [and thus decide for B], unless O convinces them by a preponderance of the evidence that letter was not received [the jury thus learns of the presumption]


*If O’s evidence of improper addressing or mailing is so convincing that no jury could reasonably find proper addressing and mailing, court will order the jury to find improper addressing or mailing, and presumption will not help B [under both Morgan and Thayer]

CA rule §606 & §550 [includes both majority and minority rules]

Bottom Line: How do we know whether a presumption affects the burden of producing evidence or lingers on to affect the burden of proof?

· If the presumption also has an underlying public policy we conclude it lingers on to affect the burden of proof, as well as producing evidence [Morgan – “bursting bubble”]

· Public policy presumptions:

· Establish parent/kid relationship; validity of marriage; official duties are regularly performed; stability of title of property; person absent seven years is presumed dead; capacity to K; person intends consequences of voluntary act

· If it is only based on logic, then it affects the burden of producing evidence only [Thayer]

· Presumptions only for evidentiary purposes:

· Mailed letter was received [mailbox rule]; writing executing on date it bears; person owns what he possesses; money delivered was actually due

Criminal Proceeding:
· D has the benefit of a presumption of innocence; presumptions that shift the burden to the D are not permitted – any affirmative defense rests on the D to prove with C&CE

· Tot court held the controlling test for determining the validity of a presumption is there must be a “rational connection” between the underlying Fact A and the presumed Fact B 

· If there is no “substantial assurance” that presumed Fact B is “more likely than not” to flow from underlying [basic] Fact A then the accused has been denied DP of law

· Note:  you can’t take “judicial notice” in a criminal case to the detriment of the D b/c it would lessen the burden of proof for the prosecution, which is unconstitutional

Leary v. U.S. (1969) – marijuana was found in Leary’s car 

· Underlying fact – possession of marijuana; presumption – knowledge it was imported

· Invalid presumption – person in possession of pot [proved fact] “knew” it was illegally imported [presumed fact] – the standard is not high enough for proof – must have a “substantial assurance” that it is more likely than not that [B] results from [A] – Professor thinks this rule is imprecise – must be more than POE as this suggests

CEC §607 – in a criminal case, the prosecution must prove facts giving rise to presumption beyond a reasonable doubt – D need only raise a defense of reasonable doubt as to existence of presumed fact 

Hearsay

Hearsay is a statement or assertive conduct that was made or occurred out of court [THIS court], and that is offered in court to prove the truth [or falsity] of the matter asserted
· The trier of fact may only be asked to believe those statements made by witnesses testifying at the trial – in other words, the fact finder may not be presented with out of court statements and asked to believe that the statements are true

· Hearsay – calls into question the credibility of the witness & declarant [double]

· Non-Hearsay – calls into question the credibility of the witness only

Three underlying reasons of the hearsay rule:

· Oath – emphasizes solemnity of occasion and raises in potential liars fear of perjury

· Demeanor – want to see reactions of the actual declarant to better evaluate credibility

· Ability to cross-exam [main reason] – want opportunity to question the witness

FRE §801 – a statement is an oral or written assertion or nonverbal conduct of a person, if it is intended by the person as an assertion – a statement is not hearsay if: a prior statement by a witness or an admission by a party opponent

CEC §1200 – Hearsay evidence is evidence of a statement that was made other than by a witness while testifying at the hearing and is offered to prove the truth of the matter stated

State v. English (1931) – a husband who was convicted of murdering his wife tried to introduce evidence that a 3rd party confessed to the murder – the court said the 3rd parties confession to the police was an assertion, made out of court, offered to prove the truth of the assertion, so it’s hearsay [can’t cross-examine or test the 3rd parties credibility, therefore it’s considered unreliable]

What is “out of court”?

Dangers [resulting from declarant not being available for cross-exam]:

· Ambiguity/misstatement – witness may not really have meant to say what he said

· Insincerity – a witness on the stand may not be telling the truth about declarant’s out of court statement

· Incorrect memory – the witness, testifying to another party’s out of court statement, may not have remembered the statement correctly

· Inaccurate perception – the witness may not have heard the out of court statement correctly about which he is testifying

The testimonial infirmities come into play ONLY when the proponent of the admission of the out of court words wants the jury to rely on them to form an opinion about what the out of court speaker believed or what the out of court speaker had perceived

In contrast, whenever a statement made out of court could illuminate an issue [it’s relevant] w/o the jurors deciding it’s an accurate representation of the speaker’s belief or it’s an accurate report of some past reality perceived by the speaker, hearsay rule does NOT apply

Hypo – a witness is asked about a previous statement made out of court – this is hearsay even if witness is repeating what they said b/c it was not made in THIS court – if a witness states: “I saw that guy hit me” [ok] vs. “I remember that guy hitting me” [hearsay]

What is a Statement [assertion]?
Wright v. Doe d. Tatham (1837) [ex. of common law rule] – Marsden died leaving a will

· Issue: was Marsden mentally competent to make a will? Three letters were being offered as evidence to show Marsden was competent 

· At common law the letters were considered “statements” and therefore, they were labeled hearsay [defines “statement” very broadly] – in other words, the nonassertive conduct [writing letters] is hearsay when offered to prove the truth of the belief underlying the actor’s conduct

· Modern view – Wright would be considered an example of non-hearsay b/c none of the authors actually “assert” the truth of the fact [if they had said you as a “competent” individual – instead they are merely asking for advise] – this asking for advise is merely considered “non-assertive” and therefore doesn’t fall within the definition of hearsay

What do we look for to determine if it’s assertive or nonassertive conduct?
· Whether the out of court declarant intended to make an assertion [to assert a fact as true] – if so then it’s potentially hearsay – but, if at the time of making the statement they are not asserting a statement as true then it is non-hearsay 

· An assertion can be an assertion to the world or to just one person – we sometimes have to know what the declarant was thinking [almost being a mind reader]

· Rothschild – his act of selling stock was intended to be assertive conduct - he knew that others would think that Napoleon had won when he began to sell – he was asserting a fact even though it was a falsehood – if offered to prove the truth of the assertion, it’s hearsay [ex. Paul Revere - 1 if by land; 2 if by sea – there was substance to this] – if on the other hand, his intent was only to unload the English pound, there is no assertion, he is merely acting, thus non-hearsay

· Ex. Putting up an umbrella is non hearsay evidence that it is raining 

Menard v. Cashman (1947) – D’s wanted to introduce evidence of safety that no one complained – this testimony is not being kept out b/c it’s “hearsay” – this is not a hearsay issue b/c there is no statement/assertion – no one made an out of court assertion – they are trying to show evidence that no one actually made a statement – more of an analogy [like the roller coaster case]

When is a statement offered only to prove the truth of the matter asserted?
Estate of Murdock (1983) – parents were killed in a plane crash – the question was who died first? A sheriff said he heard the husband say “I’m alive” – this statement is being offered to show he is alive – here, the groan is not assertive conduct - it did not matter what he said – the fact that he could say anything showed that he was still alive – the content doesn’t matter, the fact he is speaking has an independent relevancy all of its own – here, what is important is the words were “said” not that the words were “true” 

Hypo – a witness said “this one’s still alive” – if this person can’t be in court and a person who heard him is offered to prove that he was still alive, then this would be hearsay b/c it was a third party [not a personal observation as in Estate of Murdock case]

Dividing line between hearsay and non-hearsay:

Is the statement offered to prove its truth? Or is there some other relevant issue in the case that the statement is relevant to, apart from the truth of the content of the statement?
Subramaniam v. Public Prosecutor (1956) [state of mind] – D was carrying 20 rounds of ammunition – which in Malaysia was the death sentence – in his defense, he attempts to offer an “out of court” statement that he was captured by terrorists and they told him that if he didn’t carry the ammunition, they would kill him

· The statement has relevancy apart from its truth [the effect it had on the D] – the key is once we look at the substantive law [similar to Solomon’s Q] – the statement is relevant to two different issues – here, the SOM of the listener is relevant to the defense of duress, thus, admissible b/c we don’t care about the “truth” of the statement [whether they would have really killed him] 

Safeway Stores v. Combs (1960) [notice/knowledge] – ketchup bottle broke in a supermarket, a lady slipped and fell on the ketchup – here, there was evidence of a statement trying to be offered by the Defense: “Lady, please don’t step in that ketchup” [uttered by store manager] – the statement was offered to prove there was notice/warning, not that there was ketchup, therefore it is admissible b/c there are relevant non-hearsay issues apart from the truth of the statement

Hanson v. Johnson (1924) [operative fact rule] – corn case – the very utterance of the statement has relevancy apart from the truth of the statement – it has independent legal significance/consequences [even if the statement is untrue]

U.S. v. Rhodes (1958) [operative fact rule] – Rhodes was convicted for allegedly communicating with the Soviet Union - issue – was the exhibit admissible? It’s inadmissible hearsay if used to prove the truth that D did, in fact work for the Soviets – there is limited admissibility, if probative, to show a reasonable belief by Soviets of D’s willingness – the court said this is an operative fact [Professor thinks there is a §403 problem – there is relevancy to the existence of the document, but when you start actually reading the document to the jury the prejudicial impact outweighs the probative value]

Bridges v. State (1945) [notice/knowledge] – a 7 year old girl was kidnapped – the police took statements from her – she described the details of the room and articles inside – the court held the girl’s out of court description is not hearsay b/c it is not offered for the truth of the matter asserted [what the room really looked like] – but rather to show she knew what the room looked like [goes to her “state of mind” – her knowledge], and therefore, by inference, that she must have been in it [a relevancy apart from the truth of the matter asserted]

McCormick v. Morgan:

· McCormick – non-hearsay state of mind – knowledge is a state of mind – he is giving the girl a test of what is in her mind if it matches the room there is evidence
· Morgan – hearsay – he says your missing a step – before she describes the room, you have to ask if she was in the room, which is hearsay

Hypo – knowledge of ace of spades is offered to prove someone else might have been the killer, not the truth of the matter [knowledge of crime scene is circumstantial evidence D might have been there]

City of Webster Grove v. Quick (1959) [non human evidence] – D cited for speeding – the officer testified based on his personal knowledge and he was subject to cross-exam thus it was NOT hearsay - the court said as long as the device functions accurately and reliably, readings from mechanical and electric devices do not constitute hearsay
· When it comes to hearsay – animals and machines DO NOT count
General rule of hearsay - a description of history offering to prove the history took place
Six common non-hearsay uses for out of court statements:

· Impeachment [usually a prior inconsistent statement]

· Verbal acts or parts of acts [ex. Contract]

· Effect on listener or reader [ex. Warnings]

· Circumstantial evidence of SOM [ex. “I am the Pope,” offered to prove the speaker is out of his mind]

· Circumstantial evidence of memory or belief [usually a statement reflecting knowledge the speaker could have only if what she says is true]

· Verbal markers [usually written words on an object that somebody saw, and to which she refers at trial to describe the object]

Exceptions to Hearsay

Former Testimony [requires unavailability]
· FRE §804(b)(1) and CEC §1290, §1291 

· Rationale – b/c there was opportunity for cross exam and made under oath at a prior proceeding and there was identity of issue, it is considered reliable; also, court transcripts are considered infallible, so no concern about accuracy; opponent can always tackle weight and credibility of admitted evidence 

Requirements:

· The declarant must be unavailable [unavailability = death, privileged testimony [5th], refusal to testify, lack of memory [FRE], mental/physical infirmity, no jdx]

· Must have be in an actual proceeding/deposition/hearing where the former testimony was made under oath, subject to penalty/perjury [does NOT include affidavits, statements made to police/law enforcement officials, or grand jury testimony]

· There must be an opportunity for cross-examination by the party against whom the prior testimony is now offered [or in civil case, that party’s “predecessor in interest”]
· The party against whom the prior testimony is now offered must have had a similar interest and motive to develop the testimony in the prior proceeding

· FRE [narrow – same party & similar motive] – former testimony admissible if party against who it is offered in second trial is successor in interest to party from first trial [ex. Travelers, J.B. and J.C. were partners, so J.C. can be successor in interest to J.B.]

· CEC [broad – similar motive & interest] – can introduce in a civil trial a statement from the first trial in second trial even if the party is different – however, it requires substantial identity of issues and opportunity to cross-exam  

· Does NOT work if second trial is a CRIMINAL trial [confrontation clause]

· Identity of issues [substantially the same issue] in each trial
Travelers v. Wright (1958) – J.B. and J.C. Wright try to recover under a fire insurance policy after a fire destroys their property – D insurers argue it was arson and wants to introduce testimony of two witnesses against J.B. in a prior criminal trial who are now unavailable

· Here, former testimony was allowed b/c this is a “civil” trial and J.C. and J.B. have the same motive and interest in cross-examining witnesses

· If this were a “criminal” trial, the former testimony would not be allowed b/c J.C. was never able to confront those questioning him [confrontation clause in 6th amendment]

· Identity of ALL parties is not an independent requirement in all cases if there is IDENTITY of issues [both trials involved arson]

Dying Declarations [requires unavailability]

· FRE §804(b)(2); CRE §1242

· Rationale – no one would want to die with a lie on their lips

· Criticism – today people are less religious, the desire for revenge or to protect loved one’s may continue until the moment of death, and the declarant’s physical and mental condition may be impaired 

Requirements:

· Declarant must have given their statement knowing that not only are they dying but that death was believed to be imminent [even if they died two weeks later, still satisfies this requirement]

· The declarant has to die from the cause and circumstances that was given in the dying declaration

· At common law, only admissible in homicides [NO civil cases]

· In CA, it’s admissible in wrongful death and homicide trials [requires DEATH]

· FRE – admissible in homicide, wrongful death, and personal injury trials [only requires to be “legally” unavailable NOT death]

Shepard v. U.S. (1933) – W believed that H poisoned and killed her – the prosecution attempted to offer the statement by W “Dr. Shepard has poisoned me” 

· This was not a dying declaration b/c 1) she did not know that she was dying – at the time she made the statement she believed that she was recovering, so we didn’t have this “imminence” of death; 2) she is just guessing that H poisoned her, it seems as if she is just rendering an “opinion” that he poisoned her – she doesn’t have any “first hand” knowledge – so you could argue inadmissible opinion or pure speculation

Spontaneous Exclamations/Excited Utterance

· FRE §803(2); CEC §1240, §1241

· Rationale – if truly spontaneous then you don’t have time to lie, therefore it’s trustworthy – however, the shock may impair recollection/perception of reality

Requirements:

· A statement relating to a startling event or condition [don’t actually have to describe the event – just have to be startled by it]

· Made while the declarant was excited by THIS event or condition [ex. declarant not responding appropriately to questions or screaming out things – however, proof that declarant performed tasks requiring thought between the event and statement strongly indicates that influence of event wore off]

· The longer the amount of time that passes, the less likely it’s spontaneous

· Note – IN CA - it must be an inherently exciting event – something dull won’t work – needs to have some objective excitability aspect to it

Additional issues to look for:

· How involved was the declarant? Was he a bystander or in the car?

· Shock, memory loss, or coma may justifiably delay time for reflection

· If the statement is clearly self-serving

· If the statement is made in response to a detailed question, this tends to show that there was not the required absence of reflection

Note – this rule does NOT require unavailability and does NOT require identity of declarant [ex. someone shouts out that a car ran a red light – this can come in, even though we don’t know who said it]

Cestero v. Ferrara (1971) – D was in a coma after car accident – first thing she says when she wakes up is “I stopped for red light, started up on green light and got hit”

· Here, the statement was not self-serving and thus admissible b/c it was made under the shock and stress of the accident and it was sufficiently proximate in time b/c she was unconscious [she did not have time to reasonably reflect]

Present Sense Impression

· FRE §803 (1); CEC §1241 [CA does NOT have this exception – this sounds like present sense impression, but it is NOT – CA has a contemporaneous exception – you literally have to be describing what you are doing, while you are doing it [engaged in the conduct] - ex. a surgeon – it is what the declarant is doing]

· Rationale – considered reliable b/c we don’t have to worry about a memory problem b/c no time to reflect [contemporaneous] or don’t have to worry about lying b/c you won’t lie when someone saw the same thing [not required in FRE] – however, dangerous b/c no safeguards – you could record yourself saying things and admit that into evidence

Requirements:

· A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter 

· Note – the present sense impression MUST describe or explain the event that the declarant has perceived – contrast, excited utterance does not have to describe the exciting event [must merely take place under the influence of the event]

· Note – an “opinion” is allowed so long as it is an attempt to explain something that the declarant is perceiving

· Contrast: “present sense” tends to emphasize the “immediacy”; “excited utterance” tends to emphasize the “startling event”

Houston Oxygen Co. v. Davis (1942) – D’s offered witness’s out of court statement, “they must be drunk, we’ll probably find them somewhere on the road wrecked if they keep that rate of speed up” to prove car was speeding

· The court said the statement was not hearsay b/c it was “sufficiently spontaneous” – there was not time to formulate a fabrication – further, the statement was made to another who had an equal opportunity to observe the event and correct any misstatement, thus it was reliable – this was true even though the statement was made considerably before the principal event being litigated [P’s car crashed 4 miles later]

Admissions
· FRE §801(d)(2) [EXEMPTION]; CEC §1220 - §1224 [EXCEPTION]

· General rule – a party’s words or acts may be offered as evidence against him

· Rationale – a party to a case can’t object that he can’t cross-examine himself – if unhappy with the evidence of the statement, he can offer own denial, explain why statement was made, or explain why statement is not credible/believable

Admission by a party-opponent [personal knowledge NOT required]:

· FRE §801(d)(2)(A); CEC §1220 – ANY & EVERYTHING a party opponent says is admissible despite the hearsay/opinion issue if offered by the opponent b/c if it’s material to the issue, it is competent evidence against him [CANNOT be something “told” to them]

· Note – this can only be used AGAINST the party [opponent] – D can’t introduce evidence of something he said himself under this exception
· Rationale – why would you admit something you didn’t do?

· Note - D can always stand up and refute the statement in court – but you can’t challenge the admissibility on hearsay grounds if you are the one who said it 

Reed v. McCord (1899) – D told the coroner that the P was injured when the dog [clamp] broke on the machine – this statement was offered against the D to show the dog had broke

· D claims his admissions were not based on personal knowledge, however the court says they were plain admissions of facts and circumstances

· He said the machine broke – even though he wasn’t there it falls w/in the exemption

· IF he had said “I was told the machine broke” – it is hearsay

Adoptive Admissions by a party-opponent [personal knowledge NOT required]:

· FRE §801(d)(2)(B); CEC §1222 – “D has by words or other conduct manifested his adoption or belief in the truth” – this can be made by silence, but it has to be conduct, manifesting intent to adopt or agree – occurs when a reasonable person in D’s position would have responded [case-by-case basis]

U.S. v. Alker (1958) – executor of estate counts bundles of $5K as $500 – a witnesses statement brought this to the executor’s attention, but he was silent

· The court said silence = admission b/c silence is conduct and we can impute from his silence that he agrees – under the circumstances, he should have said something if the witness was incorrect [reasonable person standard] – make sure it’s not outrageous, b/c the reasonable person might not have responded

· Probably today we could get this in under the present sense impression exception

Pawlowski v. Eskofski (1932) – mechanic says “this tire is not going to make it” – D says “I’ll take my chances” 

· The statement can be used against D if he “adopted the statement” [agrees with it]

· However, here, the court said this was not an adoptive admission b/c 1) the statement could be construed as disagreeing w/the mechanic just as easily as it could to agree; and 2) silence is not evidence of an admission, unless there are circumstances which render it more reasonably probable that a man would answer the charge made against him than that he would not – here, can’t tell if they agreed, so no adoptive admission

Co-conspirators:

· Typically, partners are responsible for other partners statements about the business [unless the partner is confessing to a crime]

Statements made by one conspirator are admissible against other co-conspirators, so long as:

· Statement was made during the course of the conspiracy

· And, in furtherance of it

This is a tremendous limitation b/c the typical statement made by the conspirator are usually made after arrest – the confession to the police is not seen as “in furtherance” of the conspiracy and once someone is arrested they are no longer part of the conspiracy

Authorized statement by party-opponent [personal knowledge NOT required]:
· FRE §801(d)(2)(C); CEC §1222 – a statement by a person authorized by the party to make a statement concerning the subject is not hearsay and is admissible
Rudzinski v. Warner Theatres (1962) – P fell in a movie theatre – P tried to offer into evidence usher’s statement to janitor: “where were you when I called you ½ hour ago?”

· The court held the usher was not specifically authorized by employer to make the statement – it was not in K to tell janitor what to do

· The statement by the usher was within the scope of his employment, but not within the scope of his authority that would bind the principal [ex. if you take your car in and they do a crappy job and the mechanic says “I’m sorry, we did such a terrible job, we won’t charge you” – even though the owner of the body shop wouldn’t consent to this statement, it’s still admissible b/c it’s within the scope of his employment] 

Vicarious admissions by party-opponent [personal knowledge NOT required]:

· FRE §801(d)(2)(D); CEC §1224 – must be within scope and during employment/agency relationship [CA – statement need NOT be made during employee/or relationship even if they are no longer working for the employer, so the usher’s statement would be admissible under §1224 [in reality, CA courts of appeal do not like this rule - in a recent case, Justice Traynor seemed to want to deny this section – so it’s still undecided today – can argue both ways]

Rudzinski – majority [common law] [must be specifically authorized] – minority [statement admissible if w/in scope of employment – if employee said it, it’s like the corporation said it]

Murphy Auto Parts v. Ball (1957) – an employee, driving his own car after working hours, hits someone - he states that he was rushing, possibly speeding, to make a delivery, which possibly implicates the employer

· The court uses the “excited utterance” exception to find the statement admissible b/c the federal rules were not in existence at the time

· FRE allows the truth of the out of court assertion to be considered by the judge in order to determine the foundational questions of admissibility [unlike CEC and common law] – as long as it is not the ONLY evidence offered – here, IF the FRE was in existence, the evidence that he was an agent along with the statement could have been enough to allow the jury to hear it

Mahlandt v. Wild Canid Survival (1978) – kid crawls under fence to see wolf [Sophie] and is injured – the question was: is the injury caused by the fence or wolf? 

· The court said that the belief of the employee, even though not based on personal knowledge could be imputed to employer b/c statement was made by an employee while w/in scope of employment [personal knowledge NOT required]

· However, if he had said “I was told” or “someone told me” then it would NOT be admissible b/c it creates another layer [but how would he really know unless someone told him???]

Declaration against interest of 3rd party [requires unavailability]

· FRE §804(b)(3); CEC §1230

· Statement of a PARTY is NEVER a declaration against interest [only 3rd parties]

· Rationale – people won’t admit to something that harms their interest unless it’s true – therefore, such statements are considered trustworthy

Requirements:

· Declarant must be unavailable
· Declarant must have personal/first hand knowledge of facts asserted in declaration

· Statement is against the declarant’s interest
· In some jdxs, no probable motive to falsify the facts stated

Note:

· This is an objective standard – a reasonable person in the declarant’s position wouldn’t have made the statement unless it were true

· The declarant does NOT have to actually realize it will/may be used against them or disfavor them

Common law rule:

· Pecuniary interest

· Proprietary interest

FRE §804(b)(3):  a statement against a pecuniary, proprietary, civil, or penal interest at the time of its making such that a reasonable person in declarant’s position would not make the statement unless he believed it to be true

· A statement exposing declarant to criminal liability AND offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement

· Note:  the burden is on the D to show it was made under sufficiently trustworthy circumstances – the prosecution does not have this burden [CA §1230 doesn’t have “trustworthy” phrase]

CEC §1230: also adds – statement against self, making him an object of hatred, ridicule, or social disgrace in the community
People v. Spriggs (1964) – D on trial for possession of heroin, 3rd party allegedly said “the drugs are mine”

· Traynor allows the statement in, even though before this case “declaration against penal interests” were not allowed [Ex. State v. English case – where 3rd parties statement that he committed the murder was not let in – now, since 3rd party is unavailable, it would be let in]

People v. Parriera [CA] – D appeals a conviction for the attempted murder of his wife b/c the wife made statements to two nurses, suggesting the injuries may have been self-inflicted

· The statement was allowed b/c under CA §1230 a statement saying you tried to commit suicide could subject you to “social disgrace” or “ridicule” b/c it damages your reputation therefore admissible

State of Mind

· FRE §803(3); CEC §§1250 – 52

· Defined – direct statement of how a person feels IS hearsay BUT there is an exception for statements of a person’s presently existing state of mind
· Rationale – in the case where the state of mind is at issue, the best source is the declarant; no problem of memory b/c the statement is how you feel right when the statement is made; and when people talk about how they feel, the tend to tell the truth

· Distinguish:  a present SOM takes place in the past, but it is how they FEEL; whereas a past SOM takes place in the past, but it is how they FELT – they are BOTH in the past, but it is the TENSE that is important

FRE §803(3): a statement of a declarant’s then existing state of mind, emotion, sensation, or physical condition [such as intent, plan, motive, design, mental feeling, pain, and bodily health], but NOT including a statement of memory or belief to prove the fact remembered or believed UNLESS it relates to execution, revocation, ID, or terms of declarant’s will

CEC §1250 [“Then Existing”/Present SOM - codifies Hillmon] – evidence of a statement of declarant’s then existing SOM is not made inadmissible by the hearsay rule when:

· Evidence is offered to prove declarant’s state of mind, emotion, or physical sensation at that time [Present] or any other time [Future] when it’s an issue in the action
· Evidence is offered to prove or explain acts or conduct of declarant

· Statement of memory or belief to prove fact remembered or believed is INadmissible
CEC §1251 [FED DOESN’T FOLLOW]:

· CAN introduce evidence of previously existing state of mind, IF
· State of mind is an issue in the action [cannot use to prove conduct], AND

· Declarant is unavailable
Ex. can speak in past tense “I had planned to go to the ball game” to prove she had planned to go the ballgame, but NOT that she went [conduct]

CEC §1252:

· Statements of state of mind inadmissible IF
· Made under circumstances indicating statement not trustworthy 

Adkins v. Brett (1920) – action for alienation of wife’s affection - H wants to introduce statements by wife – H has to prove 1) W’s affections alienated, and 2) Brett was responsible

· The statements of Brett’s actions [auto rides, dinners, flowers, and attention by Brett to W] are inadmissible as hearsay [b/c his actions cannot be used to prove the truth of those matters] BUT it does say something about her state of mind

· The statements of W’s mental preference for Brett over H are relevant to show W’s state of mind [how she felt about Brett], but unfairly prejudicial to Brett as to WHO caused alienation b/c we already have evidence that she likes him, so the statement has minimum probative relevance to the case, therefore the court excludes it on legal relevancy grounds [prejudicial impact outweighs the probative value]

· Note – the primary thing that separates hearsay and non-hearsay w/respect to SOM is that it is made under trustworthy circumstances

· Remember: the court can remove portions of the admitted evidence which is highly prejudicial or give a limiting instruction to the jury that they can only use statement for wife’s state of mind, not for who caused alienation

· Here, “He shows me a good time” – was not allowed in b/c prejudicial impact outweighs probative value – but, the statement “I no longer like you, I like him” was allowed in b/c it showed her state of mind

· Note – if she had said “it occurred to me last Tuesday, I’m going to leave my husband and head for Reno” even though it’s PAST SOM it’s admissible to show her SOM [IN CA {if she’s unavailable}– NOT FED], but ONLY her to show her SOM – it CANNOT be used to show her conduct [using it to show that she went to Reno]

Zippo v. Rogers Imports (1963) – Zippo wants to introduce statements from a survey where individuals surveyed confused Zippo lighters with those of D – the consumer survey asked for the belief of product identity: “I believe this is a Zippo” - Zippo must show that the design of the lighters was confusing, so that state of mind is an issue 

· The court said the surveys constitute admissible hearsay under the state of mind exception b/c they are statements of present state of mind, belief, or attitude

· Technically the surveys are hearsay b/c 1) they are offered to prove the truth of beliefs of those who are surveyed; and 2) b/c it is a statement of belief [“I believe”], which is a “direct” state of mind – however, the statements are admissible b/c of their necessity and trustworthiness

· They are necessary and efficient b/c it is highly impractical to have a large number of people testify directly in court, and 

· The surveys are trustworthy b/c there is no danger of faulty memory or perception and there is not a danger of lying b/c the people who are surveyed have no reason to falsify their statements

· Note: two different approaches to statement “I believe this is a Zippo” being hearsay:

· Declaration oriented approach [minority] – this case – it is hearsay, not b/c it is offered to prove the truth that lighters are Zippo or Rogers, but for the truth that responders believed the lighters were Zippos

· Statement oriented approach [majority] – it is non-hearsay b/c it’s not really being offered to prove whether it’s a Zippo or not – it’s simply being offered to show SOM 

Ex. “I am the Pope”

· Statement oriented approach – this is not hearsay, b/c it was indirectly established to show her SOM regarding her sanity

· Declaration oriented approach – looks at the statement and says she “believes” that she is the Pope – which is relevant to the sanity proceeding, therefore, it’s hearsay and it will have to fall w/in the SOM exception of the particular jdx to be admissible


Garford Trucking v. Mann (1947) – D driver drove alternate route then boss claims he told him to take – P’s want to introduce statement by driver “I took this route b/c although it’s longer, I believe it’s shorter in time” – D’s want to argue that the driver was not acting within the scope of his employment b/c he didn’t follow bosses order

· §1250 – says that the statement can show state of mind at the time statement was made [“a then existing state mind at that time”] or one that existed “at any other time” – thus, driver’s statement in hospital could be evidence of D’s state of mind at the time he was driving
· §1251 [only exists in CA] – can show statements of “past” SOM IF unavailable b/c it’s not all that better than putting the person on the stand and asking how they felt
· Note – there is a bias toward immediacy of describing the event – the further out you go in time the less probative it may be – it’s hard to say how you felt as time goes by, it’s no longer reliable enough

Mutual Life Insurance v. Hillmon (1892) – widow sues insurance company saying H died at Crooked Creek – insurance company said body at creek was Walters, not H – ins. co. wants to introduce evidence of letters stating W’s intention to go to Crooked Creek with H – if the ins. co. had introduced letters to prove W went w/H then it would be hearsay

· The letters are circumstantial evidence that W actually did the thing he planned – planning is a kind of SOM – we can infer from the letter that he carried out his plans [evidence to prove intent was relevant b/c it made it more probable that both he did go and he went with H, then if there had been no proof of such intention] – therefore, admissible [against this – people often do not do what they say they intend to do] 

· You CANNOT prove future conduct with a past tense statement [ex. if D had said “I planned to go to Cross Creek” it could not be used to prove that he actually carried out that plan – only “I plan to go to Cross Creek” can be used]

· Note – Hillmon only allows declarant’s OWN conduct to be explained not a 3rd party
Shepard v. U.S. (1933) – gov’t unsuccessfully attempted to introduce statement “Dr. Shepard has poisoned me” as a dying declaration – on appeal, the gov’t tries to use this as a rebuttal against defense’s argument that wife was suicidal [arguing it should be admissible as a “state of mind” exception on the theory there was evidence that Mrs. Shepard had thoughts of suicide, and the statement was relevant to whether she was suicidal] 

· The state of mind exception does NOT apply to statements of memory or belief about PAST actions or events [Contrast CA §1251]

· Further, the court said the declarations were used as proof of an act committed by someone else [declarant dying of poison given by her husband] so NOT admissible

· Cardozo further pointed out that even though a memory or belief that something occurred is a SOM [ex. “I saw the D shoot the victim” – they are really saying they “believed” or “remembered” that] and on the relevancy scale someone’s memory is more probative then “plans” b/c plans are more likely to be interrupted – this would swallow the hearsay rule – if we allowed declarant’s to look back in time to conduct by way of memory, everything would be allowed in by the SOM hearsay exception, so even though past acts are more probative than Hillmon – not allowed 

People v. Alcalde [CA case] (1944) – Bernice says “I’m going out w/Frank tonight” and no one sees her alive again

· CASC rules the out of court statement is admissible under the Hillmon analysis – her statement was a declaration of present intent to do an act in the future [future intent], the statement was made under circumstances which could create no suspicion of untruth in the statement of her intent, and it was relevant

· BUT the out of court statement is offered not only to prove Bernice’s conduct but Frank’s conduct – majority argues that it was just to show Bernice’s conduct – Traynor dissents b/c it is too prejudicial, he quotes Cardozo: “Discrimination so subtle is a feat beyond the compass of ordinary minds.  The reverberating clang of those accusatory words would drown all weaker sounds”

· Traynor said your taking a present memory to not only prove past conduct [violating Shepard], but someone else’s conduct [violating Hillmon]

· Professors says in CA it applies to ANYBODY’S conduct [declarant OR 3rd party] – as long as the plans include the declarant they can be introduced even if they describe someone else’s plans [FED probably not true]

Physical Condition

· FRE §803(4) – statements to physicians or others at doctor’s office for purposes of diagnosis or treatment or describing medical history are admissible

· Rationale – assumes that the person wants to get treatment from doctor, so a motive to tell the truth and people don’t usually want treatment unless necessary

· Includes statements to ANY healthcare professional [Dr., Candy Striper, Receptionist, Nurse, etc.] [broader than common law, which did not allow statements pertinent to treatment]

· Includes symptoms PAST and PRESENT

· Does NOT require unavailability [contrast CEC]

· Does NOT allow a statement of past mental exception
· Note: if not admissible under FRE §803(4) try (3) [state of mind] b/c it includes physical condition

· NO CA equivalent – CA is more expansive b/c it has completely done away with the requirement that you make the statement for treatment or diagnosis – we use CEC §1250 if “present” physical condition, HOWEVER, CA is narrower if it’s a “past” physical condition [use CEC §1251] b/c witness must be unavailable
· Common law – required it to be for some type of treatment to be admissible [could be PAST or PRESENT statement if made to a doctor]

Ritter v. Coca Cola (1964) – a mouse was found in a coke, causing P emotional distress – she goes to a psychiatrist 

· Court held the Doctors testimony as to patient’s report of subjective symptoms or from predicting medical conclusions upon such reports IS admissible as long as P goes to the doctor for the bona fide purpose of treatment, it does not matter that P is also motivated to seek consultation for the purpose of obtaining expert medical testimony b/c of patient’s general desire to get well will usually motivate him to tell the truth and doctor is subject to cross-exam

Past Recorded Recollections

· FRE §803(5); CEC §1237

· Rationale – necessity [failing memory] and reliability [available for cross-exam]

· Notice – this requires the availability of the declarant and simultaneously the unavailability of the declarant [the witness must testify in court that they do not remember, but remember taking it down accurately]

Four basic requirements summarized: 1) witness has first-hand knowledge; 2) made when fresh in memory; 3) impaired recollection [don’t remember]; and 4) accuracy when written

FRE §803(5):

· Statement concerns a matter which witness has insufficient present recollection to enable to testify fully and accurately [don’t have to completely forget]

· Statement made or adopted by witness when matter was fresh in the witness’ memory
· Statement correctly reflects witness’ memory [accuracy requirement]

· If admitted, statement can be read to jury but NOT go to jury, UNLESS opponent offers it into evidence

CEC §1237:

· Statement admissible if it would have been admissible while party was testifying

· Statement concerns a matter which witness has insufficient present recollection to enable to testify fully and accurately [don’t have to completely forget]

· Statement contained in a writing:

· Writing made at time when event occurred or was fresh in witness’ memory
· Writing made by:

· Witness himself or under his direction, OR
· By somebody else for purpose of recording witness’ statement

· Witness must testify that statement was true 

· Writing is authenticated as accurate record of the statement
· Writing can be read to the jury, but NOT go to the jury unless opponent offers it into evidence [why this element? B/c people tend to believe things that are in print more than those things spoken]

Adams v. NY Central Railroad (1961) – Adams sued the NY RR Co. to recover damages for an injury – the RR attempted to prove that P’s injury was the result of a prior accident by introducing testimony of an insurance agent who had interviewed P at the time he was in the hospital [P told him the illness resulted from something earlier, not the accident] – however, the agent could not independently recall the contents of his interview

· The court WRONGLY does not admit the written statement prepared by the witness b/c the witness’ memory was not in any way refreshed by the evidence

Present Recollection Revived

· The item being used to refresh memory is NOT evidence [not entered into the record]

· Anything can be used to jog memory of a witness

· BE CAREFUL – whatever you use to refresh the witness’ recollection can be used by the other side [even if it was privileged]

Baker v. State (1977) – Baker wants to use a police report prepared by another officer to refresh the officer’s memory 

· Trial court did not allow the report b/c the officer did not have personal knowledge of the report – however, on appeal, it was reversed b/c anything can be used to refresh his memory, the report was merely a stimulus to trigger his memory – it was not being admitted into evidence and he doesn’t have to vouch for the accuracy of the report – the evidence is his testimony, not the report

· Professor doesn’t like this rule b/c it allows attorney’s to lead witnesses when they normally wouldn’t be able to get this in under past recorded recollection

Business Records

· FRE §803(6), (8); CEC §1271, §1280 

· Rationale – necessity [expediency in referring to records rather than calling all necessary witnesses] and reliable [business interest in accurate recording]

· Developed from the “shop book” rule in England, where merchants could submit their books into evidence w/o appearing in court

· Here, TRUSTWORTHINESS is a foundational requirement

Ex. If you have a stamp collection and kept a ledger book of what you have and how much you spent [this would NOT qualify at common law or CA {which requires a business}- but this may qualify under the FRE b/c it only requires a “regularly conducted business activity”]

FRE §803(6) – record admissible if:

· An event/fact/opinion made at or near time of occurrence by a person with knowledge
· If kept in the course of a regularly conducted business activity, and 

· It was the regular practice of that business to make that record [not for litigation]

· Person who writes it must be under a business obligation to do so, and 

· The time and method of preparation are such to indicate trustworthiness
CEC §1271 – record admissible if:

· Writing made in regular course of business [contrast Federal]

· Writing made at or near time of the act, condition, or event

· Custodian of records [or other qualified witness] testifies to identity of document and the mode of its preparation; AND

· Sources of info and method and time of preparation indicate its trustworthiness
Johnson v. Lutz (1930) – Johnson sought to introduce a police report of the accident to show that the deceased was killed when Lutz’ truck hit his motorcycle [report prepared by a police officer at station and was based on statements of 3rd parties who were at the accident scene]

· The evidence at issue [police reports] were prepared in the ordinary course of business, BUT there is a question of trustworthiness b/c 3rd parties are telling the police what happened [lacks reliability] therefore, NOT admissible – IF it had only been the policeman’s account of what happened then no problem

· The 3rd parties providing the info do NOT have a business duty to prepare the records, therefore, the may have more of an incentive to lie than a person who is responsible for the routine preparation and upkeep of business records

Palmer v. Hoffman (1943) – after Palmer was injured in a train accident at work, he sought to introduce evidence of a report made by a railroad employee to his employers

· The court said the engineer’s report was NOT made in the regular course of business b/c it was prepared primarily in anticipation of litigation therefore inadmissible 

· Reliability of business records stems from the fact that they are about day-to-day operations of the business – it does NOT stem from the mere fact that such records are routinely prepared [here, record made only when an accident occurs even though it may happen frequently, still not part of day-to-day operations]

· Note – the trustworthiness issue here, this was being offered by the D’s, if it was allowed, the D’s could enter a variety of information w/o P being able to cross-exam – it gives them a motivation of recording the info more favorable to employer

People v. Kohlmeyer (1940) – D wants to admit grandmother’s medical records to show that he may have inherited her mental illness

· The court said the hospital records, which included the experts opinion, that directly bore on his mental health, were admissible under the business records exception, even though no ability to cross-exam the doctor b/c he is still subject to impeachment [you can bring in other doctors, attack his credibility, etc.]

Williams v. Alexander (1955) – Williams was struck by Alexander’s car – Alexander wants to introduce Williams’ hospital records that indicate it was another car that hit Alexander that caused him to hit Williams, not that he failed to stop

· The court held it is not within the regular course of a hospital’s business to make a detailed record of the manner in which the patient was injured therefore inadmissible

· There are two levels of hearsay:

· P’s statement to doctor – admissible

· Doctor’s report – not necessarily a business records b/c not really pertinent to diagnosis or treatment, therefore, the portion of the record w/statement of the accident is inadmissible b/c not within the business of the hospital

· Dissent [CA agrees] – if bulk of the evidence can properly be admitted under the business exception, then this part should be admissible – it’s not fair to allow P to introduce the evidence, yet deny D the right to use the same evidence against P – this should have been allowed under the “admission” exception

Gerald v. Champlin (1944) – employee sued for an alleged injury he received “arising out of” and “in the course of” his job, employer claims it was a pre-existing injury

· Foreman testified it was reported to him P was not working as much as the others b/c he had problems w/his legs and feet – D argues inadmissible b/c it was not w/in his personal knowledge – however, the court says it’s still admissible b/c the oral report was made “in the regular course of business” and he was under a “duty” to report

· Here, there were no issues of trustworthiness b/c the report was recorded and memorialized while it was still fresh in the mind of the recorder

· Note – New Hampshire is the only state that treats oral and written records the same

· Professor says one the safeguards of the business records exceptions is that the statements have been recorded while still fresh in the mind of the declarant so that trustworthiness can be preserved – so must be in writing [FRE §803(6) says “kept” in the regular course of business, which implies oral reports would not qualify]

Prior Identification

· FRE §801(d)(1)(C) [EXEMPTION – very broad]; CEC §1238 [EXCEPTION]

· A statement of identification made by the witness on a prior occasion is theoretically hearsay [ex. if W says in court, “I picked D out of the lineup and told the police that was who robbed me”] – W’s statement at the time of the lineup is being used for the truth of the matter asserted [that it was D who did the robbery]

FRE §801(d)(1)(C) – declarant must testify at trial AND be subject to cross-examination and the statement is one of identification of a person made after perceiving the person

· Does NOT have to be under oath or have been made in a proceeding

CEC §1238 [a statement is NOT hearsay if]:

· The statement would have been admissible if made by him while testifying and

· The statement is an identification of a party or another as a person who participated in a crime or other occurrence

· The statement was made at a time when the crime or other occurrence was fresh in the witness’s memory; and

· The evidence of the statement is offered after the witness testifies that he made the identification and that it was a true reflection of his opinion at that time [NOTE – no requirement that they make a new ID in court or can’t make an ID in court]

Expanding Hearsay Exceptions

· FRE §807; NO CEC – allows federal judges to carve out their own hearsay exception tailored from the facts of the case before the court

· Pro-prosecution, but does allow jury to decide if evidence is trustworthy

FRE §807: 

· The statement is the most probative evidence available [Necessity]

· Offered to prove a material fact
· Serves the interest of rules and justice [meaning it must have the same circumstantial guarantees of trustworthiness and reliability as other exceptions]

· Notice – “in advance of” the trial or hearing, the proponent must “make known” to the adverse parties the “particulars” of the statement offered, including “name and address” of the speaker

U.S. v. Barbati (1968) – two counterfeit $10 bills were given to a barmaid who then called a policeman – within a few minutes the policeman arrived; the barmaid pointed out the D’s and they were arrested  [Note – this predates the FRE] – when she was on trial she forgot what the D’s looked like, so the police want to introduce evidence that she identified the D’s when the police arrive [which is hearsay b/c it’s an out of court statement used to prove the truth of the matter – this is NOT allowed in CA or under common law]

· Here, the court creates a new exception b/c the admitted hearsay is highly reliable, highly probative, subject to cross-exam, and it’s similar to other exceptions:

· Her statement was spontaneously made w/in a few moments of the time the bill was passed and while D was still at the bar [present sense/excited utterance]

· It’s unlikely that her observation of the man who gave her the bill was mistaken b/c he was awaiting her return with his change

· There was no time for lapse of memory

· No reason for her to lie

· She was unlikely to remain silent if the police had arrested an innocent bystander

· BUT FOR this case, ID’s at lineups would not be admissible

Dallas County v. Commercial Union (1961) – the clock tower of the Dallas County courthouse collapsed causing $100K of damages – P’s argue lightening struck the tower; D’s argue it was from a previous fire and want to introduce a paper that verifies the fire

· The court held the newspaper was admissible, when the fact in question is of such a public nature it would be generally known throughout the community, and when the questioned fact occurred so long ago that the testimony of an eye-witness would probably be less trustworthy than a contemporary newspaper account

· In other words, it is admissible b/c it is necessary and trustworthy, relevant and material, and it’s admission is w/in the trial judge’s discretion in holding the hearing w/in reasonable bounds

· The ancient document exception did not apply b/c no one relied on it [not useful]

· Wigmore says the requisites for admissible hearsay are necessity and trustworthiness
· Necessity does NOT mean total inaccessibility, rather where there would be great practical inconvenience – here, the event took place 58 years ago – an eyewitness would probably be too old now or too young then to remember clearly

· Trustworthiness – the story in the newspaper is reliable b/c it’s unlikely the reporter in a small town would lie and subject himself to embarrassment in the community

Turbyfill v. International Harvester (1980) – P while car shopping at International Harvester became interested in a car that would not start – pursuant to advice from a mechanic at the car lot, P poured gas on the carburetor causing the engine to backfire and injuring P – D wants to introduce the report the mechanic wrote about the accident [that it was P’s fault]

· The court allowed the evidence b/c the circumstantial guarantees of trustworthiness and reliability were fulfilled: 1) the statement is offered to prove a material fact [manner in which P was injured]; 2) is more probative on the issue in question than any other evidence; and 3) is in the best interest of justice

· Here, the mechanic’s report was prepared when the accident was fresh in his mind and he wrote the report without any pressure or supervision from his superiors

· Against this, the mechanic has a motive to fabricate – he thinks his job is on the line or that he might be sued of course he’s going to blame P – one of the problems with some of these §807 rulings – judges sometimes do what they want to

Prior Inconsistent Statements [case by case decision]

· FRE §801(d)(1)(A) [EXEMPTION]; CEC §1235 – prior inconsistent statements are admissible to impeach [attack W’s credibility] and prove truth of the matter asserted IF under oath and at a trial, hearing, or proceeding [extra guarantee of reliability]

· Note – under FRE, the statement is admissible for impeachment purposes even if the statement is NOT made under oath, BUT you have to give a limiting instruction 

· There is NO requirement that declarant be cross-examed or even have an opportunity to be cross-examed [ex. a witness’ prior grand jury testimony is admissible against the accused if the W tells a different story at trial, even though the accused not only did not have the opportunity for cross-exam at the grand jury, but did not even have the right to be present (or the right to object to leading questions by the prosecutor) b/c subject to the penalty for perjury]

· As a general principle – a prior lack of memory IS inconsistent with a present memory, but a prior memory is NOT inconsistent with a present lack of memory

FRE §801(d)(1)(A) [a statement is NOT hearsay if]:

· The declarant testifies at trial or hearing AND is subject to cross exam

· The statement is inconsistent w/the declarant’s testimony, and

· The statement was given under oath, AND

· The statement was made prior to testimony in the trial
CEC §1235 [a statement IS admissible despite hearsay rule IF]:

· The statement is inconsistent with his testimony at the hearing, and is

· Offered in compliance with §770

· Note:  does NOT have to be a prior statement OR under oath

CEC §770 [unless the interests of justice otherwise require, inconsistent statements by a witness is inadmissible UNLESS]:

· The testifying witness is given an opportunity to explain the inconsistency, OR

· The witness has not been excused from giving further testimony in the action

California v. Green (1970) – Porter, a 16 year old minor, testified at a preliminary hearing that Green had supplied him with drugs – later, at trial, Porter claims that he was so high that he cannot remember who gave him the drugs 

· CA SC said the witness’ prior inconsistent statements if offered for their truth denied D the right of confrontation under the 6th amendment even though D was subject to cross-exam and under oath

· US SC said Porter’s out of court statement WAS admissible as long as the declarant is present and testifying at trial and was subject to full and effective cross-exam – the jury could view his demeanor 

· Note – the court said that although a true absence of memory is not inconsistent with a lack of memory, thus not admissible, the judge still has discretion to introduce the statement if they think the witness is faking it 

U.S. v. Owens (1988) [argued to SC by Ides & Goldman] – a guard was beaten and almost killed by an inmate – while he was in the hospital he ID’s D – however, at the trial he could not remember whether D attacked him and admitted that he did not actually see D attack him, but he did remember identifying D

· The 9th circuit ruled that witness’ lack of memory = unavailable

· The US SC disagreed and construed “subject to cross-exam” very broadly and said the confrontation clause only requires the declarant to be present at trial and testify under oath – here, he willingly answered the questions as best he could – it does NOT matter that he could not remember

· Dissent – declarant was clearly “unavailable as a witness” [FRE §804(a)(3)] – which is applicable when the witness “testifies to a lack of memory of the subject matter of the statement”

Confrontation Clause

· Sixth amendment – in all criminal prosecutions, the accused shall enjoy the right…to be confronted with the witnesses against him

· Sir Raleigh trial – he was convicted principally based on the out of court confession of an alleged co-conspirator, who was not produced for live testimony or cross-exam

· Compulsory process clause – guarantees a criminal D the right to subpoena witnesses for his defense – basically, any rule of evidence or procedure that unfairly restricts a criminal D’s ability to put on a defense might violate the Clause

Lee v. IL – a man was arrested for murdering a woman’s husband for insurance purposes – man and woman were questioned in separate rooms, each broke and said, yes, I was involved, but it was the others idea – at the trial it turns out IL has a broad definition for “declaration against criminal liability” so the statements are admissible against the individual as an admission – however, since this is not under trustworthy circumstances, there is a presumption that it was not made under trustworthy circumstances, consequently, the prosecution didn’t meet it’s burden so it was not admissible 

Ohio v. Roberts (1980) – D was charged with forgery of checks and credit cards – he tried to say Anita had authorized his use, but she testified at a preliminary hearing that D did not have permission to use her father’s credit cards – at D’s trial, Anita was unavailable, so they try to offer into evidence her former testimony at the preliminary hearing

· In order to be admissible and not a violation of the confrontation clause:

· Declarant must be unavailable, AND

· Statement has adequate “indicia of reliability”:

· Meaning it falls w/in a firmly rooted hearsay exception [e.g., former testimony, business records, official records, dying declarations] OR

· Bear particularized guarantees of trustworthiness arising out of the specific facts surrounding the statement 

· Here, Anita’s testimony was allowed b/c she was on the stand, under oath, and subject to cross-exam by D’s attorney at the preliminary hearing – thus, the statements were made under sufficiently trustworthy circumstances

Crawford v. Washington (2004) – D stabbed a man who allegedly tried to rape his wife – at his trial, the State played for the jury a tape of W’s statement to the police describing the stabbing, even though he had no opportunity for cross exam – D claimed self-defense

· The confrontation clause means that any out of court “testimonial” statement can be admitted against an accused ONLY if the maker of the statement is available for cross-exam either at the time the statement was made or at the accused’s trial

· This means that grand jury testimony CANNOT be used against a criminal D in the very situation to which the catchall might otherwise apply – where the witness is now unavailable – and that’s true even if the court is convinced the grand jury testimony has circumstantial guarantees of trustworthiness or is a firmly rooted exception

· Testimony includes at a minimum prior testimony at a preliminary hearing, before a grand jury, or at a former trial; and to police interrogations
· Scalia, also admits that a dying declaration is probably “testimonial” b/c it is an accusation, even though you can’t cross-exam – Scalia would probably admit it anyway b/c it has been around since the founding fathers

· Basically, if it’s been around long enough we let it in [sort of grandfathered in]

· Off hand remarks are probably NOT testimonial [e.g., spontaneous exclamations or present sense impressions]

Chambers v. Mississippi (1973) – D on trial for murdering a cop – M confessed to the murder, but claims coercion, although he told 3 friends – under MS voucher rule, D is not allowed to impeach his own witness

· The SC said this is a DP violation b/c D is not able to confront or cross exam M 

· Federal law [right to a fair trial] trumps state law [MS voucher rule] – just b/c the local rules of evidence says something is inadmissible, that doesn’t mean that it is automatically constitutional 

· Here, M’s confessions were not self-serving b/c he did not benefit from it in anyway and M was present at trial so he could be examined as to the truthfulness of his extra-judicial statements – thus, the testimony bore adequate assurances of trustworthiness

· Note – sometimes the defense will be allowed to stretch hearsay a little more and get certain evidence in that the prosecution cannot if it allows D to present material and reliable evidence

Character Evidence

· FRE §§404 – 406; CEC §786

· In general, evidence of a person’s character [or of a trait of character] is not admissible to prove the person acted in conformity w/that character on a given occasion 

· Character – aggregate of a person’s traits [the type of person someone is or their propensity to engage or not to engage in certain types of behavior]

· Reputation – what people say about you in the community is hearsay – however, when offered as measure of damages it is not hearsay b/c it’s not being offered to prove reputation – were trying to determine reputation before and after the statement

· There is a hearsay exception for reputation in FRE, CEC, and CL

Three possibilities for offering character evidence:

· Character in issue [admissible] – a person’s character is an essential issue only when it is an ultimate issue [it is not being offered to prove anything else]

· Ex. D in a defamation case, accused of falsely describing P as a thief, would be permitted to prove the P is, in fact, a thief [character is proved to show character]

· Contrast – in the prohibited propensity use of character evidence, character would be used to show action in conformity w/that character

· Circumstantial/propensity character [inadmissible] – character is offered as circumstantial evidence to prove another fact [character is NOT an essential element]

· Ex. In a case in which the D is accused of assaulting P, evidence is offered about the D’s character for violence – here, prosecution would not establish an element of its case merely by showing character – the D might have a violent character and still not have assaulted P

· Offered to prove the credibility of the witness [impeachment]

CHARACTER IN ISSUE [civil or criminal]:
Professor says ONLY three situations where character is an issue in the case:

· Negligence entrustment – where P alleges that the D was culpably careless in letting a particular individual operate a car or some kind of machine or in hiring or failing to supervise or control a person w/dangerous propensities 

· Defamation/libel cases [Note: P’s reputation is an element in all defamation claims b/c it is the standard by which damages are measured] – ex. “You’d steal your mother’s bones” in a libel suit; truth is a defense, so character of P is directly material

· Child custody cases

· BOOK also says:

· Wrongful death – P’s poor character may be proved to show that her survivors have not been financially or emotionally damaged very much

· Entrapment – prosecution is permitted to show that D was predisposed to commit the crime [in which case there is no entrapment]

All three types of evidence are admissible when character is in issue [under CEC and FRE – CL ONLY allows specific acts]:

· Specific acts/conduct to demonstrate character

· A witness’ opinion of that character; or 

· Evidence as to the subject’s reputation for the character trait in issue

· NOTE: they are in descending order of reliability/trustworthiness and time it takes to get evidence in

Cleghorn v. NY Central (1874) – P is injured when a train owned by D Railroad fails to be given a “stop” signal by a flagman employed by D – P offers evidence the flagman was drunk at the time and also offers evidence that the flagman was drunk several times before

· The court said the evidence of flagman’s prior drunkenness IS admissible in P’s negligence action for the purpose of proving that the employer knew of his alcoholism to support a claim of punitive damages 

· However, evidence of a prior negligence [based on his prior drunken acts] may NOT be used to prove negligence on a particular occasion – in other words, P CAN NOT use evidence to prove he was drunk that day 

CHARACTER AS CIRCUMSTANTIAL/PROPENSITY EVIDENCE:

In civil cases:

Circumstantial evidence is NOT allowed [by P or D] [CRE, FRE, and CL]
Rationale: 1) we don’t always act in conformity with our “character” and 2) probative value is outweighed by its tendency to arouse unfair prejudice and to distract or confuse the jury
Teddy Roosevelt as character witness:

· At common law TR’s “opinion” was not admissible; he can only testify about D’s “reputation” – today in a criminal case the witness can testify to BOTH

In criminal cases:

FRE §404(a):  evidence of a person’s character [or a trait of character] is NOT admissible to prove the person acted in conformity w/ that character on a particular occasion, EXCEPT:

· Criminal D’s propensities [Mercy Rule] – D is allowed to introduce evidence about his own good character by: 

· Reputation:  
 FRE, CEC, and CL

· Opinion:      
 FRE, CEC

· Specific acts: 
 CEC [D’s character may be attacked by the prosecution if the D opens the doors by FIRST attacking the character of the victim]

· On CROSS-EXAM:  FRE, CEC, and CL allow specific acts of a “character witness” to attack that witness’ credibility as to D’s character

· ALSO:  FRE allows the prosecution to show the murder victim had a peaceful character to rebut a claim made in any way that the victim was the aggressor 

· Victim’s propensities – in a homicide, to claim self-defense, D may show the victim was the aggressor by introducing evidence of the victim’s character for violence by:

· Reputation:  
 FRE, CEC, and CL

· Opinion:      
 FRE, CEC

· Specific acts: 
 CEC 

· On CROSS-EXAM:  FRE, CEC allow specific acts of a “character witness” to attack that witness’ credibility as to D’s character [NO CL]

· ALSO:  FRE allows the prosecution to show the murder victim had a peaceful character to rebut a claim made in any way that the victim was the aggressor 

Note – with respect to cross-exam [of OTHER side’s character witness]:

· No extrinsic evidence – the questioner can NOT introduce extrinsic evidence of the specific instances 

· Ex. if W says that D is a peaceful man; the prosecution can ask: “would it change your mind to know D was in 3 fights last year?” – it can NOT present extrinsic evidence of such fights [i.e., another W testifying to the fights]

· Note:  the proponent of the character witness may not introduce extrinsic evidence to prove that the specific acts referred to on cross by the other side did not occur [i.e., can’t prove the fights didn’t occur]

· Good-faith basis – prosecution must have good-faith basis for asking

· Must be relevant – meaning the character evidence offered under this rule must relate to the type of crime charged

· Ex. If D is charged for the crime of violence, it does NOT matter that he is a thief, they are not connected – the evidence offered has to be the SAME character trait
Michelson v. U.S. (1943) – D is on trial for bribing a federal officer – his defense is entrapment, so he has people testify as to his good, honest reputation in the community to infer that he is honest and telling the truth when he says he was entrapped 

· The court said once the D has introduced evidence about his reputation, the prosecution can challenge the evidence through cross exam or calling own witnesses

· Under cross-exam the prosecution can examine the witnesses knowledge of D’s reputation by asking them if they know about specific acts or offenses of the D – this is not to prove that D has the propensity to commit the crime charged, but to show that the witnesses are not really familiar w/D’s reputation

D’s or Victims character-based propensities in prosecution’s case-in-chief:

· IT IS NEVER ALLOWED [FRE, CEC, and CL]

· EXCEPT:

· D’s prior sex crimes in a prosecution for a sex offense [FRE §§412-414; CEC §§1108-1109]

· D’s prior domestic violence in a prosecution for domestic violence [CEC§1109]

· Rationale:  the probative value outweighs the prejudicial impact; in other words, recidivism is more likely in sexual assault or child molestation cases, so the probative value will be greater even if the prejudicial impact doesn’t change

· Shield statute – preclude the use of a victim’s prior consent w/other men as a relevant factor in deciding whether she consented in this particular case – it does not prevent the defense from arguing some other relevancy besides propensity evidence, it only prevents propensity evidence [her sleeping w/others]

· Note:  it does not prevent prior sexual relations with the D on trial, only others

Other Acts Evidence:

· FRE §404(b); CEC §1101(b)

FRE §404(b): evidence of other crimes, wrongs, or acts can NOT be used to prove character, but may use for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident provided that prosecution provides reasonable notice in advance of trial [admissible in civil AND criminal cases]

McCormick Essay:  §190 Bad Character as Evidence of Criminal Conduct
· Prosecution may NOT introduce evidence of other criminal acts of accused UNLESS the evidence is introduced for some purpose other than to suggest that b/c D is a person of criminal character, it is more probable he committed the crime for which he is on trial

· The other-crimes evidence will be admissible only if it bears upon some issue that is the subject of a genuine controversy
· The probative value of the “other evidence” must outweigh its tendency to cause undue prejudice, confusion, etc. [balancing test]

Permissible purposes include [but not limited to]:

· To complete the story of a crime by placing it in the context of nearby and nearly contemporaneous happenings [i.e., “same transaction” or “res gestae”]

· To prove the existence of a larger plan, scheme, or conspiracy of which the crime on trial is a part – this is relevant b/c it tends to show the D’s intent, motive, identity, or other actual element of the crime charged

· Preparation – like “common plan or scheme,” is likely to reveal D’s SOM – for instance, to show purposefulness and to negate the possibility of accident – it also increases the likelihood that the act prepared for in fact took place

· To prove other crimes by the accused so nearly identical in method as to earmark them as the handiwork of the accused [must be so unusual and distinctive as to be like a signature]

· To show a passion or propensity for unusual and abnormal sexual relations

· To show, by similar acts or incidents, the act in question was NOT performed inadvertently, involuntarily, or without guilty knowledge

· To establish motive 

· To establish opportunity

· To show, w/o considering motive, that D acted w/malice, deliberation, or the requisite specific intent

· To prove identity 

Tucker v. State (1966) – D called police to say he was sleeping and when he awoke, he found a dead body in his house – prosecution wants to introduce evidence of a similar scenario at D’s home six years before, but D was not charged w/that killing

· The trial court admitted the evidence limiting its use as proof of D’s intent and as proof that the killing was part of a common scheme

· Here, there is no issue of identity b/c D does not deny that he was in the house

· What about opportunity? The homicides occurred in the same location

· What about common plan? He gets drunk shoots the guy and says he just woke up and there is a dead guy; quite unusual this has happened to the same guy twice 

· The Nevada SC said that before evidence of a collateral offense is admitted for any purpose, the prosecution must establish by clear and convincing evidence that the D did in fact commit the crime [too prejudicial]

People v. Massey (1961) – D cut a piece of P’s bed sheet during an attempted burglary – prosecution wants to introduce evidence of a similar burglary in the same neighborhood by D w/a white cloth, although D was acquitted

· The court said the general rule of admissibility of other criminal acts is to ask: 1) is it part of the res gestae? and 2) if not, does it tend logically, naturally, and by reasonable inference to establish any fact material for the people or to overcome any material matter sought to be proved by the defense? If it does, then it is admissible, whether it embraces the commission of another crime or does not, whether the other crime be similar in kind or not, whether it be part of a single design or not

· The court held the evidence of the acquittal burglary was pertinent to the issue of intent for the current burglary

· NOTE:  CA does not bar the use such as modus operandi of prior crimes even if those prior crimes resulted in the D being acquitted

Habit

· FRE §406 [routine practice of organization]; CEC §1105 [custom of business]

· Habit = regular response to a repeated situation [factors: 1) specificity; 2) regularity; and 3) unreflective/semi-automatic behavior tend to show habit] [includes business]

· Very liberal – no corroboration or eyewitness requirement 

· ONLY specific acts are allowed [FRE, CEC, and CL] 

Impeachment

· A technique to show flaws in W by attacking their credibility instead of attacking their testimony 

Leading Questions:

CEC §764: a leading question is a question suggesting to a W the answer the examining party desires

CEC §767:

(a) Except under special circumstances where interests of justice otherwise require:

· A leading question may not be asked of a witness on direct or redirect examination

· A leading question may not be asked of a witness on cross-exam or recross-exam

(b) Court may permit a leading question to be asked of a child under 10 

Determination of witness’s credibility for truthfulness:

CEC §780: the court/jury may consider in determining credibility of W any matter w/any tendency to prove or disprove a testimony’s truthfulness, including but not limited to:

· Demeanor while testifying

· Character of testimony

· Extent of capacity to perceive, recollect, or to communicate any matter about which he testifies

· The extent of his opportunity to perceive any matter about which he testifies

· His character for honesty or veracity or their opposites

· The existence or nonexistence of a bias, interest, or other motive 

· A statement previously made by him that is consistent w/his testimony at the hearing

· The existence or nonexistence of any fact testified to by him

· His attitude toward the action in which he testifies or toward the giving of testimony

· His admission of untruthfulness

Examination:

· When you impeach a W you are really cross-examining the W

· Direct exam – normally cannot ask leading questions unless you are simply establishing a foundation or the W is hostile

10 commandments of cross-exam:

1. Be brief 

2. Questions should be framed in short sentences and only one issue at a time

3. You should always ask leadings questions [99% of the time it’s allowed] 

4. Try not to ask any questions you don’t already know the answer to

5. Listen to the answer on cross-exam, it may change your questions

6. Don’t EVER argue with a W unless you know your going to win

7. Don’t allow the W on cross-exam to repeat their direct exam answers b/c the more times you hear a story the more likely you are to believe it

8. Save your best points for closing arguments unless they are bombshells

9. NEVER ask a question beginning with “why?” B/c they could answer w/otherwise inadmissible evidence, you don’t have any control of the answer

10. Stop while your ahead

Bad Character
· The W’s general character, especially his character for truth telling, may be attacked – usually done by: 1) bad reputation; 2) prior bad acts; and 3) convictions
Bad Reputation:

· Common law – W only allowed to discuss W’s bad reputation for truthfulness [remember, first need to establish a foundation – ex. W lives in the same community, etc]
· FRE §608(a); CEC §786 – can impeach the W by bad reputation and opinion for truth or veracity – allows one W to show that another W is untruthful [W2 is NOT allowed to testify about other traits of W1 or his “general” character - ONLY W1’s “truthfulness”] 
· Note: W2 may NOT on direct exam refer to any specific acts of untruthful conduct by W1 [ex. W2 may not recite past lies by W1 that led W2 to his unfavorable opinion of W1’s veracity]

· BUT, on cross-exam W2 could be asked about W1’s prior truthful conduct

§9.10 Impeachment – evidence of witness’ reputation for truth and veracity:

When an attempt is made to impeach a W by showing a bad general reputation for truth or veracity in the community where the W resides, the jury should consider such evidence along w/ all evidence of good reputation – evidence the W’s reputation for truth and veracity has not been discussed or, if discussed, those traits of the W’s character that have not been questioned may be sufficient to warrant an inference of good reputation as to those traits of character

FRE §608(a):  character evidence may be introduced ONLY to prove or disprove W’s truthfulness or untruthfulness [applies to civil and criminal cases]

· Limited to reputation or opinion evidence

· Character evidence to prove truthfulness is admissible only AFTER character of witness for truthfulness has been attacked

Prior Bad Acts:

· Common law rule – ALL prior bad acts are admissible, even if unconvicted and irrelevant to truth or honesty, but MUST take W’s answer [cannot introduce extrinsic evidence to show W is lying – ex. cannot put on W2 to testify W1 lied on job application]

· HOWEVER, for felony convictions, may resort directly to extrinsic evidence – so if the W denies committing the bad act, you can use other methods to prove the bad act took place

People v. Sorge (1950) – prosecution is trying to show D committed an illegal abortion

· NY followed the “open” impeachment procedure [very broad] – not only could the W be attacked on their reputation for being a liar, they could also be attacked by prior bad acts on their parts based on the theory that any time your willing to violate the law, it shows your willingness to potentially violate any law [Abby’s view]

· However, the cross examiner must have a good faith basis for asking about a particular prior bad act – here, the good faith questioning of D’s prior unconvicted and unrelated acts were permissible 

FRE §608(b):  ANY unconvicted evidence of prior untruth may be used against ANY W subject to §403

· Specific acts CAN NOT be proven by extrinsic evidence, MUST take W’s answer

· BUT, may be inquired into through cross exam if probative of truthfulness/untruthfulness – subject to the discretion of the judge

· Note:  cannot ask about W’s prior “arrests, filing of charges, or indictments” on cross – you must ask about the specific underlying bad act, not the “fact” of arrest or indictment 

· Weren’t you “arrested” for defrauding Tom her his life savings? Not proper

· Didn’t you defraud Tom of his life savings? Proper

Untruthfulness v. dishonesty:

Untruthfulness is a subdivision of dishonesty – one of many ways someone can be dishonest

· Dishonest [broad] – ex. fraud, cheating, etc.

· Untruthful [narrow] – ex. lying

Example to show distinction of what’s admissible under the FRE:

· If there is actual evidence that D robbed a bank, but was never convicted – no

· If there is actual evidence that D lied on a job application, but not convicted - yes

CEC §787: prohibits use of evidence of specific acts of W to prove character in attempt to attack or support the credibility of W

· However, does NOT apply in CRIMINAL cases – W’s can be impeached in a criminal trial by prior bad acts [e.g., felonies, misdemeanors, as well as potentially unconvicted prior acts as long as relevant] [broader than FRE]

Note:

· FRE – you can only ask if the W was every convicted of the misdemeanor [the “fact” of the misdemeanor], you may NOT delve into the actual facts of the case

· CEC – you can only produce the “behavior” of the misdemeanor – meaning you must ask about the facts of the misdemeanor, you CANNOT ask about the actual conviction

Prior Convictions:

· FRE §609; CEC §788

FRE §609: 

· ANY felony can be used against:

· A non D witness – subject to §403 [evidence may be excluded if its probative value is substantially outweighed by its prejudicial impact]

· Criminal D witness – if probative value is > prejudicial impact [extra protection]

· ANY felony OR misdemeanor involving dishonesty or false statement [i.e., “crimen falsi” = element of “deceit” or “stealth”] may be used against ANY witness w/o limitation

· Qualifies as crimen falsi:  embezzlement, perjury, criminal fraud, forgery, counterfeiting, filing false tax returns

· Note: the significance of being labeled “crimen falsi”: 1) it can be a misdemeanor and 2) there is no balancing, the court MUST admit the evidence no matter how prejudicial UNLESS it’s too old

· DOES NOT qualify:  most crimes of violence [e.g., murder, rape, assault/battery] as well as drug offenses, prostitution, drunk driving, theft, robbery, larceny

· Note: the court can still look to the underlying facts of the particular crime and determine if D behaved in a dishonest way [Ex. if D is convicted of trying to sell narcotics, but passed off sugar instead and still charged heroin prices – a court could treat this as crimen falsi, even though narcotics crimes are not defined in a way that requires deceit]

· 10 year limit – from date of conviction or release of W from jail – not admissible UNLESS in the interest of justice the probative value of the conviction supported by specific facts and circumstances substantially outweighs its prejudicial effect

· MUST give adverse party advance written notice of intent to use evidence

CEC §788:

· All prior felony convictions are allowed that involve moral turpitude 

· Professor says:  possession of illegal drugs for personal use is the only thing that is NOT moral turpitude

· Subject to judicial discretion considering Beagle factors:

· Whether the prior conviction relates to truth & veracity

· Whether the crime is too old [similar to FRE 10 year rule]

· Whether current crime is similar to old conviction

· What effect admission would have on the D’s decision to testify

People v. Castro (1985) – prior conviction of heroin possession was inadmissible against D witness b/c w/o sale there was no moral turpitude

Example:

· Possession of illegal drugs for sale [moral turpitude – hurting someone else]

· Possession of illegal drugs for use [not moral turpitude – only hurting yourself 

Specific Unrelated Error/Impeachment by Contradiction

· Specific unrelated error:  an error unrelated to material issues in the case; it’s relevant only to impeachment of the W [the collateral matter is relevant ONLY b/c this W has taken the stand and testified – it is only aimed at attacking the believability of the W]

· Collateral matter rule:  NO extrinsic evidence allowed on collateral issues 

· Note:  if extrinsic evidence can be admitted for a purpose independently of the contradiction, then it is admissible [ex. bias, mental defect, convicted of a crime, etc.]

· MUST take the W’s answer at common law and perhaps in Federal courts [No FRE], but no longer under CEC where only governed by §352

State v. Oswalt (1963) – in order to impeach the credibility of Oswalt (D) who claimed that he was in another city on the day of the robbery w/which D was charged, the prosecution tried to introduce evidence by a PO that one month before the robbery, Oswalt was in Seattle

· The court held the PO’s testimony [extrinsic evidence ] is not admissible b/c it was offered solely to contradict the testimony of W1 on a collateral matter – further, the collateral matter could not have been proved by the PO’s testimony in the absence of W1’s testimony on that issue – here, W1 simply made a mistake about a particular date that was not material or relevant to the case

· Counter – if W was wrong about the night a month ago, he might be wrong about the night of the crime – sort of a defective capacity argument 

· CA §352 – weigh calling PO to testify v. waste of court time – probably gets in

Defective Capacity

· A witness can be impeached for defective capacity [bad eyesight, hearing, or memory]

· A W’s sensory or mental defect is NEVER deemed to be “collateral”; it’s always material b/c it directly relates to their ability to give truthful testimony

· W can be attacked using extrinsic evidence DIRECTLY and/or on cross-exam[ex. D can impeach W by extrinsic evidence [putting on testimony of X] – D does not have to ask W a single question and does not have to lay a foundation for defective capacity]

· Alger Hiss – why would a psychopath have their credibility more challenged than a normal person? They have no feelings of guilt or remorse, so it would be easier to lie; why was he bringing up that his wife knew the expert and he wasn’t being paid? Could be bias; Why ask him about being refused membership? It goes to the expert’s capacity to render an expert opinion and also attacks his credentials and his conclusions as an expert

· Note:  if drunk or high at time of the events he purported to W – argue mental defect

Bias

· A W can be impeached for being biased, hostile, or having an interest in the outcome

· Bias is never collateral [cross-examiner is not required to take his answer], it’s always material b/c it directly relates to their ability to give truthful testimony

· At common law, you must first lay a proper foundation [ex. you must first ask the W on the stand:  “isn’t it true you are biased?” If W says yes, you CAN NOT use extrinsic evidence, but if he denies the bias your introducing then you can use extrinsic evidence]

· FRE & CEC:  may resort directly to extrinsic evidence, subject to FRE 403 and CEC 352

Greatreaks v. US (1954) – D was arrested for offering money to a PO – D alleged that PO witness was biased due to a previous fight with him and PO’s rape of D’s wife

· The court held whether the PO, who was beaten by D three years before and who promised to get even [showing his hostility], was biased against D at the time of the trial was a matter for the jury to decide; to not allow the evidence would substantially prejudice D and deprive D of a fair trial

Prior Inconsistent Statements

· Evidence of prior inconsistent statements is impeaching in two ways: 1) it casts doubt on the truthfulness of the current statement; and 2) suggests W has a tendency to lie

· Before a prior inconsistent statement can be admitted for its truth, it must be admissible for impeachment purposes: the first question you ask: Is it admissible to impeach a W? If yes, then ask: Is it admissible for its truth? 

Common law:

MUST lay a proper foundation BEFOREHAND: the W must be told the substance of the alleged statement, the time, the place, and the person to whom it was made – this allows the W a chance to deny ever having made the statement or to explain away the inconsistency
· Rationale:  fairness to the W and reduces wasted time/confusion of issues

· NO extrinsic evidence allowed on collateral matters

· Extrinsic evidence available ONLY for “material” inconsistencies [if stmt only varies slightly, extrinsic evidence can not be used to prove prior stmt] OR facts provable by extrinsic evidence by themselves [ex. bias]

· Note:  the foundation requirement and “no extrinsic evidence of collateral matters” rule apply only where the W is NOT a party – if the W IS a party, his prior inconsistent statement is substantively admissible as an admission 

Coles v. Harsch (1929) – Harsch (D) was accused of alienating the affections of Coles’ wife – the W testified D’s conduct was harmless; on cross, P’s lawyer’s only question to W about the Pudding River picnic is whether W recalls talking to P about the trip, which W said no – P then recalled himself to the stand, and testifies that W told him that D’s conduct was disgraceful

· The court said P’s statement about his conversation w/W is not admissible b/c the W was not given the opportunity to explain the prior inconsistent statement made about P’s wife at Pudding River [insufficient foundation was layed by P]

Larkin v. Nassau (1912) – P tries to recover for damages caused by negligent operation of RR by D – the trial court excluded evidence of a statement made by a W for P [extrinsic evidence]

· The court said the W must first be shown their written inconsistent statement before it can be used to impeach them – here, the RR was denied its opportunity to full cross exam the W b/c of the TC’s exclusion of the written statement, thus it was prejudicial to the RR

· THIS WAS REPEALED – no longer the rule in CEC or FRE
· So, under FRE and CRE you ARE allowed to wait until W leaves the stand and then put on extrinsic evidence of W’s prior inconsistent statement  [e.g., testimony by W2 that W1 previously told W2 a different story] 

· However, if W becomes unavailable after testifying [so that W now can NOT be recalled to explain or deny or to be “interrogated” by W’s proponent] the attacking party will lose the chance to use extrinsic evidence, or have that evidence stricken after it’s been used

FRE/CEC:

Do NOT have to lay a proper foundation before:
· Examination [FRE §613(a); CEC §769] – only have to disclose at other’s request  

· Extrinsic evidence, IF:

· W given an opportunity to explain or deny statement if requested and the opposite party is given an opportunity to interrogate the W [FRE §613(b); CEC §770]

· CEC §770 also adds “or W is not excused from further testimony”

· Justice requires [judge has discretion to remove the requirement that W have a chance to deny or explain – like a safety valve]

	Prior Inconsistent Stmt for:
	NOT under oath
	Under Oath

	Impeachment
	C/L:  Admissible

FRE:  Admissible §613

CEC:  Admissible §770
	C/L:  Admissible

FRE:  Admissible §613

CEC:  Admissible §770

	Admissible to prove truth of the matter asserted [Hearsay]
	C/L:  Inadmissible

FRE:  Inadmissible §801(d)(1)

          [despite CA v. Green]

CEC:  Admissible §1235
	C/L:  Inadmissible

FRE:  Admissible as non-

           hearsay §801(d)(1)

CEC:  Admissible §1235

           [CA v. Green]

	Sufficient to convict in a criminal prosecution
	C/L:  Insufficient

FRE:  Insufficient §801(d)(1)

CEC:  Sufficient
	C/L:  Insufficient

FRE:  Probably sufficient

           [CA v. Green]

CEC:  Sufficient


Prior consistent statements:

Prior consistent statements are admissible to rehabilitate a W’s:

· Alleged recent fabrication/bias/improper influence/motive if:

· FRE AND CA:  the stmt was made before the alleged motive to fabricate existed

· Prior inconsistent statement if:

· CA ONLY:  the statement was made before the opposition claims the W made the prior inconsistent statement [CEC §791]

Rehabilitation – repairing the credibility of one’s W – can only do so AFTER the W’s credibility has been attacked by the other side 

Barmore v. Safety Casualty Co. (1962) – P, a truck driver, was allegedly injured on the job when he jumped from a truck – P wanted to introduce into evidence the statement that he told his wife the next morning about being injured – D alleged post-firing fabrication since P was silent about the injury when he went to the doctor a few days later

· The court stated P can introduce prior consistent statements to corroborate his testimony, provided they are made at a time before a motive to misrepresent existed

Best Evidence

· FRE §§1001-1007; CEC §§250, 1530, 1550-51

· Writing = any original memorialization [FRE §1001; CEC §250]

· At common law, NO subsequently created copy was the equivalent of the original 

· Original Writings Rule – to prove the contents of a writing, where the terms are material, the original writing must be produced unless it is shown to be unavailable for some reason other than the serious fault of the proponent

· Rationale:  to make sure exact terms of writing are before trier of fact; reduces fraud

· The rule does NOT apply when all that is sought to be proved is that the writing “exists”, was “executed”, or was “delivered” 

· Note:  contracts, deeds, and judgments are almost always required to be produced

· FRE and CEC places burden on the party objecting to the copy

· FRE this burden applies to all secondary evidence [written and oral evidence]

· CEC creates a hierarchy that separates hard evidence from oral testimony

· Hard evidence – broad admissibility standard applies

· Oral testimony – much heavier burden on the proponent of the evidence

Applicable in three situations:

· Writing itself is subject of litigation [e.g., K, will, libelous publication]

· Contents of writing are closely related to the controlling issues

· Witness repeats contents of out of court statement [NOT relying on personal knowledge]

Sirico v. Cotto (1971) – P called a Doctor, who had taken x-rays of her spine and wrote a report regarding her condition, to testify about the contents of the x-ray [he only had the report at trial]

· The court said the doctor’s notes [secondary documents] are not admissible to prove the issue of the medical injury on the x-rays [material issue] – she needs to either admit the x-ray or explain why she didn’t produce the x-ray

Duplicates [FRE §1003; CEC §1511]:

Duplicate are admissible as originals, unless

· A genuine question is raised as to the authenticity of the original OR

· It’s unfair under the circumstances to admit the duplicate

Secondary writings are allowed when [FRE §1004]:

· Originals are lost, destroyed or altered nonfraudulently

· Note:  the earliest document is not always the original document; the court must look at what is being proved, it may actually be the second document

· Originals are unobtainable by the court [ex . court can’t subpoena]

· Possession by opponent and refusal to produce at trial after being requested to do so
· Collateral matters – the writing is not closely related to controlling issue [CEC §1504]

Originals are also not required when:

· Official records – a certified copy may be used [FRE §1005; CEC §1530]

· Too voluminous – summaries permitted [and originals available on request] [FRE §1006]

· Admission by party opponent [written or testimony] [FRE §1007]

· Note:  this rule does not allow unsworn oral admissions by a party

Herzig v. Swift & Co. (1945) – P attempted to prove the earnings of her deceased husband, who was a partner in a construction firm, by offering the testimony of one of the partner’s as to the amount of the partnership’s earnings [she did not introduce the firm’s accounting books]

· The court said the accounting books were not required to be introduced into evidence b/c the contents were not trying to be proven – here, the issue was the partnerships earnings, which can be shown by the personal knowledge of the partner, books are not needed

· Note:  if the conclusion can be reached w/o reference to the contents of the writing, then proof of the writing is not at issue [here, partner referred to earnings from his memory]

Meyers v. U.S. (1948) – D objected to the use of a W to testify about another party’s testimony instead of the stenographic record of the party’s testimony

· Here, the content of Lamarre’s testimony was at issue, not the content of the stenographic record – the record was simply evidence of Lamarre’s testimony 

· The W was only testifying as to what he heard [his personal knowledge], not what the stenographic record contained

· However, if you ask the W if the testimony was the same as the transcript, now it goes to the content of the writing and invokes the best evidence rule

People v. Enkstat (1971) – PO’s entered D’s theaters and took pictures of obscene film – however, they did not introduce the film into evidence, but they were trying to prove the contents of film using photos 

· The court said the photos [secondary evidence] are not admissible b/c the prosecution failed to explain or justify why it failed to produce the film 

Authentication

· FRE §§901-03; CEC §§1400-01 – the documentary evidence must be authenticated before being introduced into evidence [& RELEVANT] [proponent bears the burden]

· Must be authenticated w/evidence to prove document is what its proponent claims

· Authentication deals with writing; identification deals with any type of object

Evidence may typically be authenticated or ID’d in the following direct ways [FRE §901]:

· Testimony of a witness w/personal knowledge [FRE §903 does NOT require this]

· Expert or non-expert opinion on handwriting

· Voice ID, whether heard first hand or through electronic transmission or recording

· Public records or reports

· Ancient documents or date compilations over 20 years old

· Comparing handwriting w/other document [CEC §1417]

· Telephone calls:

· If you call a number in a directory and they answer in such a way that suggests they are in fact that person/business, it is authenticated

· If they are calling you, it must be authenticated by content

· Note:  professor doesn’t think the law has been modified to take into consideration caller ID

CEC §1420:  reply letter doctrine – you can authenticate by evidence of reply 

CEC §1421:  unique content – you can authenticate by showing unique content 

Mancari v. Frank P. Smith (1940) – P sued after his name appeared in ad w/o his consent

· The court said the mere fact that a business name appeared in an advertising document was not enough to find authorship [common law rule]

· To authenticate, there must be something unique about the content to identify the author

Self-authentication [requires no extrinsic evidence to authenticate] [FRE §902]:

· Public documents under seal

· Certified copies of public records

· Official publications

· Newspapers and periodicals

· Trade inscriptions and labels

· Notarized or acknowledged documents

Keegan v. Green Giant (1954) – a label w/name of a food distributor was insufficient to authenticate b/c no independent proof they wrote the label and therefore distributed the peas

· This is true in MA/Common law [need more than simple recitation by author]

· FRE would authenticate this under FRE §902 – trade inscriptions affixed in the ordinary course of business indicating ownership, control, or origin

· CA does not have this rule to get into evidence

Privilege
FRE §501: except as otherwise required, privilege is governed by CL unless state laws apply

CEC §917:  presumption of confidential communication – presumption shifts burden on opponent of the claim of privilege to prove that the communication was not confidential

Attorney/Client Privilege

· CEC §§950-959

· The Client holds the privilege to prevent disclosure of confidential A/C communications, whether or not a party to litigation, and can prevent another from disclosing [CEC §954]

· Generally, the identity of the client is not privileged

· The A/C privilege is narrow but impenetrable; work product is wide but easily pierced

Tillotson v. Boughner (1965) – an attorney refused to disclose the name of a confidential client on whose behalf he delivered a tax payment to the IRS 

· The court said the attorney has a privilege not to disclose the identity of the client when that information may be the basis of a suit against the client – in other words, the very fact that he is a client exposes him to liability, so the privilege applies 

· Note:  your not allowed to divulge past crimes of your client

Information involving third parties:

City of S.F. v. Sup. Ct. (1951) – a physician examined a client at attorney’s discretion – the D wants to force the doctor to testify about the exam [doctor/patient privilege doesn’t apply here]

· The court held the attorney/client privilege applies b/c the doctor was acting as the lawyer’s agent in examining P [had the doctor been giving P medical treatment, the privilege would not apply, but the exam here was solely for litigation purposes, so it does not apply unless the client consents or the physician testifies at trial as an expert W]

Schulze v. Rayunec (1965) – a bank refused to disclose the name of a confidential client on whose belief it drew payment to the IRS – attorney claimed the records were protected

· The court held that since the bank was not hired to render confidential legal services for the attorney, the communication of identity was not privileged

Clark v. State (1953) – operator eavesdropped on a conversation where the attorney advised the client to dispose of a weapon he used to kill his wife – D wants to claim A/C privilege

· The lower court said the operator’s testimony was admissible

· Today, the communication would be protected by A/C privilege, even if intercepted, as long as there was a reasonable attempt to safeguard against eavesdroppers
· Ex. screaming in a crowded room is NOT reasonable [although O.J. opposite result b/c of his surrounding circumstances that he was forced to be in – it was reasonable to shout]

· Regardless, the testimony could probably still come in b/c the purpose of the communication was to further a crime, not for the rendering of legal advise 

· Note:  there is a crime or fraud exception to almost all of the privileges

· Remember, it must be “sought” or “obtained” in order to commit a crime or fraud – suggesting “intent” by the client to use advice of the attorney to commit crime

· This is client’s privilege NOT the attorneys [he cannot waive by talking about it] 

Corporate client:

· Control group test – privilege limited to employees w/substantial role or control in deciding and directing corporations’ legal responses [Philadelphia v. Westinghouse]

· Personal services test – privilege extends to those current employees involved in subject matter that can give rise to the litigation [not simply routine reports generated in the ordinary course of business]

· Work product test – while not a privileged communication, it is not subject to discovery w/o a showing a “good cause” [where a substantial need for documents exist and w/o an undue hardship results] – work product involving “mental process” is highly protected

· Note:  if the attorney does not have to turn it over to discovery, but the other side obtains it somehow, they can still admit it as long as A/P privilege does not apply 

Harper & Row v. Decker (1972) – anti-trust actions were brought against a group of publishers and wholesalers for alleged conspiracies to inflate the price of children’s library books – P’s wanted to obtain employee investigative interviews prepared by corporate attorneys for litigation

· The court said the investigative interviews by the corporate attorney’s were protected for those current employees performing duties or w/personal knowledge related to the litigation, but not those former or uninvolved employees or employees at the other company

U.S. v. Liddy (1974) – attorney testified that D retained a lawyer at 4 in the morning immediately after the crime was discovered – D argued allowing the jury to draw inferences of guilty knowledge from his efforts to obtain counsel imposed a penalty on his 6th amend right to counsel

· The court held that even if the trial judge erred in instructing the jury that it was permitted to consider the time and circumstances under which D retained an attorney as bearing on D’s SOM, the error was harmless b/c there was so much other evidence

· Bottom line:  the fact that he hired an attorney for himself is privileged and so is the timing of hiring; but the fact that he hired the lawyers for the others is not privileged b/c he is not the client and thus it is admissible [tends to show a connection/conspiracy]

In Re Ryder (1967) – attorney affirmatively concealed money and gun associated w/past bank robbery

· The court held attorney’s actions was not protected by the A/C privilege b/c if an attorney could claim a privilege while in possession of contraband money and weapons from a robbery, then attorneys could become repositories of illegal evidence 

· Note:  you can’t refuse to take stolen property or you are obstructing justice 

Exceptions to the A/C privilege:

· Crime/fraud [CEC §956]

· In re Ryder – attorney’s concealment was beyond legitimate purpose of privilege

· Clark v. State – attorney advised disposing of weapon – client’s purpose must be to seek illegitimate advice to invalidate privilege

· Claims against deceased client involving will or deceased client’s property [CEC §957]

· Breach of duty claim arising out of A/C privilege [CEC §958]

· Lawyer as attesting witness [CEC §959]

Patient/Physician Privilege
· Patient, whether or not a party, has a privilege to refuse to disclose, and prevent others from disclosing, confidential communications between patient and physician or anyone the patient reasonably believes to be a doctor [civil cases only] [CEC §994]

· The privilege only applies where the patient is consulting a physician for the purpose of treatment or a diagnosis that will lead to treatment and even if there is a relationship the patient must intend/claim the privilege, otherwise it is waived

· This privilege is rarely invoked b/c it basically only comes up in two situations: 1) civil personal injury cases where patient is litigant and patient brings the injury into issue; and 2) criminal cases [CA does not have doctor/patient privilege in criminal cases]

· Professor says there is probably not a Dr./patient privilege under the FRE

Exceptions to patient/physician privilege:

· Patient [or others through patient] makes medical condition an issue [CEC §996]

· Physician aids patient in a crime/tort [CEC §997]

· There is a criminal proceeding [CEC §998]

· Parties claim through a deceased patient [CEC §1000]

· There is a breach of duty by patient or physician [CEC §1001]

City of S.F. v. Sup. Ct. (1951) – a physician examined a client in a personal injury action at attorney’s discretion – the D wants to force the doctor to testify about the exam

· The court held there was no physician/patient privilege b/c the visit was not for the purpose of treatment, P placed his medical condition in issue 

Patient/Psychotherapist Privilege
· The patient, whether or not a party to litigation, holds the privilege [NOT the doctor] to prevent disclosure of confidential communications [related to rendering medical diagnosis, advice or treatment] [CEC §1014]

· Includes counselors, marriage therapists, assistants, or anyone else the patient reasonably believes to be a psychotherapist [this applies even to a first consultation]

· NOTE:  this applies to criminal cases – whereas the Dr./Patient privilege does not

· Psychotherapist – this is not just any doctor, it must be someone that devotes a substantial portion of their time to their practice or is reasonably believed by the patient to devote a substantial portion of their time to the practice of psychiatry [CEC §1010]

Exceptions to patient/psychotherapist privilege:

· Patient [or others through patient] makes medical condition an issue, but it has to be relevant to the condition [meaning it has to be a significant part of the complaint – ex. coke] [CEC §1016]
· Court or board of prison appointed psychotherapist [CEC §1017]
· Crime/tort – no privilege if doctor aided in a plan to commit a crime [CEC §1018]

· Remember:  patient must “seek” or “obtain” therapists services 

· Parties claim through a deceased patient [CEC §1019]

· Breach of duty by patient or psychotherapist [CEC §1020]

· Patient is a child under 16 and the therapist believes they are a victim of a crime and disclosure is in the best interest of the child [CEC §1027]

In Re Lifschutz (1970) – a Dr. was held in contempt of court for not answering questions and producing records relating to communications with a former patient 

· The court held the order did not infringe on the doctors constitutional rights b/c he did not have an absolute privilege concerning the confidentiality of communications as there is with the clergyman/penitent privilege [who BOTH hold the privilege – CEC §1034]

· Here, the patient did not ask the doctor to assert the privilege and waived his own privilege by instituting a suit and putting his mental/emotional condition in issue to the extent they are in issue [must be directly relevant to conditions patient makes an issue]

· Note:  court has discretion to exclude [§352] 

Menendez v. Superior Court (1992) – Menendez brothers were arrested for killing their parents

· The court said the two audio tapes do not lose the protection of the privilege simply b/c they lost their confidential status – the patient is the only person who can waive privilege [even if the Dr. tells the whole world, it would not be waived for purposes of testifying in court]

· However, under the dangerous-patient exception, the Dr. is required to warn those he reasonably believes are in danger and disclosure would prevent the harm [Tarasoff] – even if the Dr. didn’t actual tell, the privilege is still waived b/c he should have and he can be asked at trial about ANYTHING in the session with the actual threat – even if its against D at trial

Clergyman/Penitent Privilege
· CEC §§1030 – 34: BOTH hold privilege if religion has tenet of confidentiality – NO exceptions
Reporter Privilege
· The privilege has grown mainly through statutory “shield laws” and allows the reporter a qualified privilege to prevent disclosure of sources [determined on a case-by-case basis]

· Court balances freedom of press [1st] vs. citizen’s obligation to give relevant testimony

· Note:  in grand jury appearances and where journalist holds info obtained in confidence that is relevant to defense of criminal charges, the Compulsory Process and Confrontation Clause may require the privilege to give away

Carey v. Hume (1974) – journalist wrote a story from info supplied by an eyewitness in which he stated P was seen removing boxes of records from the union headquarters and after he removed the boxes, he notified the police the place had been broken into and the boxes were taken

· The court held disclosure of the journalist’s source was critical to P’s claim, the claim was not frivolous, and he could not obtain the info from another source, so not privileged

· Since this is FRE he was held in contempt and put in jail

· Civil contempt:  can be indefinite, but must end when it will no longer serve the purpose [usually the last day for which the info will be of any use in a judicial proceeding]

· Criminal contempt:  must be definite period

· The court rejected the journalist’s 1st amendment defense and cited Branzburg
· However, if the information being sought is not very central to the case of the litigant who is seeking it, or can be gotten from other sources, the journalist may have a privilege to refuse to disclose the information

Farr v. Superior Court of LA County (1971) – a reporter received and publicized a W’s statement, but refused to identify his sources, so he was held in contempt of court

· The court balanced the interest to be served by disclosure of the sources against its potential inhibition upon the free flow of information and held no privilege [although now the reporters privilege is in the CA constitution and §1070, so this opinion may no longer stand]

CA §1070:  Immunity of newsmen from citation for contempt privilege:

· Journalists CANNOT be held in contempt of court for refusing to divulge their sources while employed for a newspaper, magazine, etc., but this does not immunize them from a lawsuit
· You can strike their answer and shift the burden to the reporter claiming the privilege

· And, it doesn’t say that you can’t sanction them in some other way:

· If they are P’s non-suit them

· If they are D’s shift the burden to them to establish that they are not acting with reckless disregard for the truth or malice [D must prove his source was reliable]

· Why would a court want to do all of this? B/c w/o this info, a P cannot establish a case

Marital Privilege
· CEC §§970 – 981; 984 – 987 

· Two privileges protect the marital relationship: 1) the marital disabling privilege [to promote marital harmony] and 2) confidential marital communications 

Two privileges:

Marital Disabling Privilege – Common law [CA and FRE before Trammel]:

· BOTH parties own the privilege, which gives a spouse complete protection from adverse testimony by the other spouse – she cannot even be called to the stand to testify in a case in which her H is a party even as to acts committed by spouse

· Applies ONLY if the parties are still married at the time of the trial
· If communication took place before the parties were married, but have married by the time of the trial then the privilege applies

· Usually only available in criminal cases

· Spouse as victim exception – privilege does NOT apply where one spouse is charged with a crime or tort against the other spouse or against the minor child of either 

Marital Disabling Privilege – currently under FRE and CA law:

· ONLY the witness/testifying spouse owns the privilege – meaning she may refuse to testify, but the accused cannot block her from testifying if she is willing to do so 

· This covers all testimony and is NOT limited to testimony describing marital confidences

· This privilege applies to federal grand jury proceedings

· The privilege only applies to the testimony by the witness spouse, however, the privilege is often held to apply to out of court statements by the spouse not just in court testimony [even if satisfies a hearsay exception]

· Spouse as victim exception – privilege does NOT apply where one spouse is charged with a crime or tort against the other spouse or against the minor child of either 

Confidential communication privilege:

· Protects only against disclosure of confidential communications made by one spouse to the other during the marriage [e.g., oral, written, or possibly gestures]

· HOWEVER, if 3rd parties are present at the time of communication was made it will generally show that it was not intended to be confidential even if the third person is a child of the couple, if the child is old enough to understand what is said

· Applies so long as the parties were married at the time of the communication, even if the marriage has subsequently ended

· If communication took place before the parties were married, privilege does NOT apply

· Usually available in civil OR criminal cases

· Does NOT prevent the non-party spouse from testifying about acts committed by spouse

FRE:

· BOTH privileges apply in federal courts [in CRIMINAL proceedings only]

· The confidential communication privilege is part of CL and is generally held to belong to the spouse who MAKES the communication

· The adverse testimony privilege belongs ONLY to the TESTIFYING SPOUSE 

Trammel v. U.S. (1980) – D was indicted on charges of conspiracy to import and importing heroin into the US – in return for receiving lenient treatment, D’s wife, who was arrested at the airport while carrying heroin, agreed to cooperate w/the gov’t 

· The court said the witness/testifying spouse can neither be compelled to testify nor be foreclosed from testifying in a criminal case, so D is out of luck in trying to stop her

· The court reasoned that the rationale doesn’t really apply if one spouse is willing to testify against the other b/c it probably shows there marriage is past repair and there is a strong interest in making available to the trier of fact all relevant information 

· Note:  this is separate from the confidential communication privilege where both spouses hold the privilege and neither one can unilaterally waive the privilege 

· Here, however, the confidential communication privilege was not applicable b/c most of her testimony “described” her and her husband’s actions, not their communications 

People v. Melski (1961- NY) – wife walked in on husband and accomplices in kitchen with contraband – D argued his W’s testimony was a privileged confidential communication

· The court held the confidential acts were not privileged when disclosed in the presence of others – it wasn’t a communication, it was something she saw, and was not intended to be a communication made in confidence only between spouses

Wyatt v. US (1960) – H was prosecuted under the Mann Act for transporting W across state lines to engage in prostitution 

· The court said the forced adverse testimony was properly admitted even though both D and his wife objected to the testimony b/c the exception to the common law rule ordinarily permitted a party to exclude the adverse testimony of his spouse was applicable since D’s wife was the victim of the alleged offense

· D could not prevent W from testifying by the confidential communication privilege b/c it was not exclusively his to invoke – it belongs to both spouses

· The court said the purpose of the Mann Act [to protect women too weak to resist H] would be defeated if H could induce W [victim] not to testify against him, so the court takes away her privilege b/c she has no free will and he was probably just using her

Governmental Privileges
· The government can refuse to disclose official info

· There is absolute privilege for military and diplomatic secrets [not simply reports/facts]

· Otherwise, there is a qualified privilege – the court balances the litigant’s need for the information against the government’s need to keep the information secret 

U.S. v. Reynolds (1953) – a tort claim was brought against the gov’t after a classified aircraft accident – the Air Force sought privilege against disclosure of classified accident report

· Gov’t as D in civil cases, can claim the privilege: by 1) asserting it 2) by a dept head w/personal control over a national security matter; and 3) give a rational reason [here “national security”]

· If the court is satisfied of risk, the privilege is accepted w/o in camera disclosure

· NO LONGER TRUE – judge now has power to conduct in camera review 

· CIVIL CASES: unlike criminal cases, invoking the privilege does not force gov’t to concede a civil case – however the judge can either hold the party in contempt [and jail someone] or tell the jury it can assume the information is unfavorable to the gov’t 

U.S. v. Nixon (1974) – president refused to provide private tapes claiming presidential privilege

· The court said presidential communications receive absolute privilege only when they relate to specific military, diplomatic, or national security secrets 

· The court held the generalized presidential communications are only presumptively privileged, it is not absolute, and it must yield to a demonstrated specific need for essential evidence in a pending criminal trial

· CRIMINAL CASES: if it does not have to do with national security, and the gov’t is the prosecution and unwilling to disclose information under the claim of governmental privilege then the case must be dismissed 
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