A. Making the Record
1. The most important person is the court reporter

2. Will affect court of appeals

3. Must always be aware whether court reporter is recording or not. 

4. Stipulations

a. No longer an issue in the case.

b. Can stipulate to a number of things

1. e.g. hearsay admissible

2. Can’t stipulate to jurisdiction

3. Court merely instruct the jury (trier of fact) that it has been stipulated, are to conclude the following fact to be true.

5. Leading Questions

a. Question that suggests the answer in it. Not necessarily argumentative “when did you stop beating your wife’ but giving facts that are not on the record.  

b. Nothing wrong with leading questions.  Are admissible on cross examination and certain times on direct examination.

6. Direct examination

a. You call a witness and you examine him.

7. Cross examination

a. Examine a witness you did not call.

8. Do you hae a right to ask leading questions in fed court.
a. No. Fed judges have such power that they can cut off a cross examiner.

b. Not true in CA.  CA judges do not have that much leeway.

9. Offers of Proof

a. You want to call a witness to the stand and other side objects, perhaps on relevancy.  Judge says will exclude the witness unless the caller explains why relevant.

b. Will now say want to call witness because will testify to the following.  

c. But if go too far, and witness does not say what you said would say attorney could be held in contempt of court.

d. If don’t go far enough, and judge denies, then weaken in appeal because appellate court will assume that the proof is true.  So if not on the record, appellate court has nothing to make a decision on.

10. Voir dire

a. ‘To tell the truth’

b. Two meaning sin court

1. When questioning jurors, you call that process the voir diring of the jury.  The question and answer period.

2. Allowing of witnesses to testify when there is some question as to whether they are competent to testify.  
a. Not just whether child is intelligent or mature enough to testify but also whether an expert is qualified to testify.

b. Expert possesses the appropriate credentials and expertise.  The party calling the expert will ‘qualify’ the expert by asking a bunch of questions.  Also so that jury will believe they are qualified.

c. The other side can ask the witness questions as to expertise, out of jury, to perhaps argue do not have the expertise.

d. The questioning by the non-caller as to competency is also called the voir dire. 

3. That they understand the difference between right and wrong, fact and fantasy , and the oath taken.

B. The Judgment of Solomon
1. Splitting the baby

2. Premise: not admissible as to who is the real mother but extremely important to prove who is the better mother.
3. If it is not relevant and thus inadmissible to prove who the real mother is, it ma nonetheless be admissible on a separate issue, of who is the better mother.

4. DOCTRINE OF LIMITED ADMISSABILITY Most important of Evidence: just because is inadmissible for one issue or one party, doesn’t mean is inadmissible on another issue or for another party. 

5. Court would instruct jury that can’t be used to prove the issue as to who the real mother is, but can be used as to who the better mother will be.
6. e.g. revealing the state of mind on the speaker regardless of whether the statement is true or not.
C. Knapp v. State SC of IN 1907

1. D-A had claimed that because he heard that p.o. had beaten a man to death he feared the p.o. and that’s why resisted arrest. = mindset to justify his actions.

2. TC allowed testimony that man had died of other causes.

3. D-A appeals that issue was not whether had in fact been beaten but that he believed it to be true.

a. “Counsel for appellant contend that it was error to admit this testimony; that the question was as to whether he had, in fact, heard the story, and not as to its truth or falsity.”

4. Held: Relevant to determine whether had actually heard that man had been beaten by p.o. because since not true and people generally give true stories then probably had never heard that story and thus his mindset was not that of fear of p.o.

a. Especially since the D could not recall who told him. 

b. Not hearsay since not saying that was true.

5. Was relevant to whether had that mindset. Even if not relevant that had not so died.
6.  “Truth speaking preponderating, it follows that to show that there was no basis in fact for the statement appellant claims to have heard had a tendency to make it less probable that his testimony on this point was true.”
7. [compare to a highly publicized case where people do make up urban legends, where more likely to hear false stories?]
D. Immaterial

1. The so what objection.

2. Even if you prove what you say it will, who cares.  Doesn’t matter to this case. 

E. Irrelevant

1. They do not meet (see Knapp D-A’s objection)

F. Engel v. United Traction Company (1911)

1. P claims that the fact that fired employee is relevant because shows that company believed him to be negligent.

2. D Corp says many reasons why would fire an employee unrelated to the issue ofnegligence.

a. [Later this kind of evidence became inadmissible regardless of whether it is relevant. Will discuss later.]

b. the trial court denied the motion of the defendant that the plaintiff be nonsuited upon the ground that the proof failed to show negligence on the part of the defendant or freedom from contributory negligence ISSUE
c. The sole issue upon which the testimony could bear was that of defendant’s negligence.  It could bear upon this issue only as the source of the inference by the jury that the motorman on the occasion of the accident operated the car negligently, or as an admission of the defendant that his operation of the car was negligent.  It was not legitimate or competent for either purpose.
d. A fact is admissible as the basis of an inference only when the desired inference is a probable or natural explanation of the fact and a more probable and natural one than the other explanations, if any. RULE
e. The discharge is vacuous as proof that the defendant was negligent or as an admission by defendant of its negligence.  Reversed. Conclusion
3. Levels of Relevance: admissible if would show
a. Proof beyond a reasonable doubt

b. Probable

c. Most likely

d. Any tendency to show

4. This case’s holding is not correct.  It suggests that requires probable or most likely.  But reality is that any tendency to show would suffice.  Otherwise would keep out a lot of relevant information. 

a. E.g. fact that having an affair would not show proof or probable killed husband, but has a tendency to show. 

b. Each brick is a component of the wall, but necessary to the wall. 
5. “Having any tendency in reason to prove or disprove a disputed fact.”
6. Difficult to be irrelevant, gen see in character cases. 
G. Firlotte vs. Jessee (1946)
1. One guys says reserves an easement, other guys ays no, and your cattle fed on my leased land.

2. The one party wants to bring in evidence that other party tried to enter into agreement with a third party and that agreement did not reserve an easement, so therefore probably did not reserve an easement now.

a. In addition, he urges that because of the contradictory statements of the parties “if the case were resolved upon their testimony, the preponderance required by law would not be with respondents.”   His argument in support of this contention is that the introduction of the attacked testimony “turned the preponderance of the evidence.”
b. Jessee said nothing to him about reserving the right to pasture his cattle on the entire 200 acres but did say he desired to fence off a small piece for that purpose.  TESTIMONY
c. It is appellant’s contention that, as said testimony related to an offer not made “within the presence of either respondent” and was given by a stranger to the matter in controversy, therefore “the general rule of law long established is that res inter alios acta are incompetent evidence.”  RULE
d. BUT any evidence which affords any reasonable presumption or inference as to the principal fact or matter in dispute is proper evidence. CONTRARY RULE
e. “That the evidence was upon a collateral issue is not conclusive against its relevancy.  The question was whether the fact it tended to establish would tend to prove or disprove the fact at issue.  Evidence is relevant not only when it tends to prove or disprove the precise fact in issue, but when it tends to establish a fact from which the existence or nonexistence of the fact in issue can be directly inferred.” CONTRARY RULE2
f. On appeal defendant contended that said testimony should have been excluded under the doctrine of res inter alios acta.  The reviewing court held that although evidence at all times is to be confined to the issues, nevertheless, “It is not necessary that it should bear directly upon the issue.  It is admissible if it tends to prove the issue, or constitutes a link in the chain of proof, although alone it might not justify a verdict in accordance with it.”
g. it has repeatedly been held that such evidence may, in the discretion of the court, be allowed, where the circumstances indicate a strong probability that the course followed in one instance would be followed in others.”
h. testimony is addressed primarily to the sound discretion of the trial court, therefore unless it can be said that the evidence “is without any weight whatever in determining the issue, the action of the court in receiving it will not be reversed.”  
3. Even though normally would not be admissible, because there is so little evidence, this evidence can tip the scale to one side or the other, then it is relevant.

4. That is what we mean by relevant.  That it can tip the scales.
5. Close calls on relevancy inevitably go to the trial court’s decision.
H. California Evidence Code

1. California Evidence Code (CEC) § 350 “only relevant evidence is admissible.”

2. CEC § 351 “All relevant evidence is admissible.” 
a. Except as otherwise provided. [This is the entire rest of the course.]

3. Keeping from the trier of fact relevant evidence, which may even be very important, but want to keep it from them.

4. In large part because we do not trust people to make the decision, even judges.  It might persuade them more than it should.  Or perhaps its good evidence but would have some negative effect on the rest of society.  Or perhaps we value this relationship (attorney- client) so much that even though the confidential information may be very important to reaching truth and justice, we will keep it from the jury. 

I. Relevancy
1. Two types:

a. Logical relevancy that we talked about above, “any tendency in reason.”

b. The “legal relevancy”.  Although logically relevant, a bit of evidence may be nonetheless excluded as legally irrelevant.

1. Too long to present, not worth it.  Its probative value is not high enough. 

a. ‘probative value’: how ‘relevant’ is it to the case?  How important is it to the case.  How probative of a point it is trying to prove. 

2. Prejudicial Impact:

a. Not just that proves he did it, but that would unduly sway the jury but perhaps shouldn’t.  Would give it greater value than it deserves and to such a degree that we impose rules of evidence and superimpose on rules of relevance.
J. People v. Collins SC of CA 1968

1. Witness says male black with beard and mustache with woman with blond ponytail driving off in partially yellow car after mugging little old lady.
2. H&W Collins are arrested for the crime. 

3. even if the one in twelve thousand has relevancy, how much relevancy, and then compare it to the impact it will have on the jury.  

4. If the impact substantially outweighs the true relevance, then it should not be admitted.

5. ONLY CODE SECTIONS MUST KNOW BY NUMBER are CEC §352 and FRE §403.  These are the legal relevancy rules.  Have become so synonymous with these concepts that use them as part of the literature of law.  

6. Discretionary standard:
a. Abuse of Discretion Standard for Appeal:

1. 352 standard: 

2. Defects in the testimony itself.  An inadequate evidentiary foundation and an inadequate proof of statistical independence.  

a. Prosecution made no attempt to offer any such evidence.

b. Another glaring defect in the prosecution’s technique, namely an inadequate proof of the statistical independence of the six factors.

3. The technique employed by the prosecutor could only lead to wild conjecture without demonstrated relevancy to the issues presented. 

7. Does the prejudicial impact outweigh the probative value?

a. Is the jury going to give it too much weight compared to what it is worth.

b. How much true value does the evidence have, probative value.  

c. The prosecution’s approach could furnish thejury with absolutel no guidance on: of the admittedly few such couples, which one, if any, was guilty of committing this robbery.
d. No mathematical equation can prove beyond a reasonable doubt.

e. Few attorneys or jurors could be expected to comprehend this basic flaw in the prosecution’s analysis.

8. Doesn’t mean cannot use product theory because we use in DNA and other.

9. But just can’t use the product theory ‘badly’.

K. NORFOLK & W. RY. CO. v. HENDERSONtc  \l 1 "NORFOLK & W. RY. CO. v. HENDERSON" (1922) 13
1. Demonstration that people could see that it was a baby next to the tracks.
2. On appeal: D argues is irrelevant because had the mindset that was a child which is different from what actually happened.
a. “We may say, therefore, that the real question as to the admissibility of the tests is whether the fact that the witnesses making them knew from the outset that a child had been placed on the track constituted such a difference between their situation and that the engineer and others with him in the engine as to render the tests incompetent as evidence”
3. Held: Where the conditions are substantially similar in essential particulars, the evidence is admissible, and its weight is to be determined by the jury.
4. Rule: “The weight to be attached to evidence of experiments is for the jury, and varies according to the circumstances of similarity existing between the experiments made and the actual occurrence, the facts of which are under investigation.”
5. Difference from probability case is that demonstrative evidence is treated differently from experiments. The standard for demonstration is the general relevancy and prejudicial inpact and probative value of any other piece of evidence. 
a. Scientific tests however undergo a different standard application.

6. The problem with the demonstrative experiment in this train case is that the error was apparent to everyone and the opposing counsel could make that clear to thejury so not as prejudicial as hocus pocus mathematics.

L. Pg 801 Waltz, Intro to Criminal Evidence

1. The Opinion Rule

2. Opinion Testimony by a Layman: The law of evidence includes a wellknown general rule against testimony by laymen in the form of an opinion or conclusion.  

a. Either laymen witness is technically unqualified, for lack of essential skill to draw such a conclusion; or

b. The jurors themselves are fully capable of drwing the right conclusion from the recited facts.

c. Numerous Exceptions to the rule against opinion testimony:  The ‘collectivizing of facts exception’.
1. Matters of taste and smell
2. another’s emotions

3. Vehicular speed

4. Voice identification

5. A witness’ s own intent where relevant 

6. Genuineness of another’s handwriting

7. Another’s irrational conduct “he was acting like a crazy man”

8. Intoxication “the man was drunk”s

d. Reasoning Behind the Rule Against Lay Opinion Testimony:

1. Underlying the opinion rule is that factual conclusions ae within grasp of avg jury, no need for witness to inject own conclusion.

e. State v. Thorp (1875)

f. Common. V. Holden (1957)

g. U.>S v. Schneiderman (1952)

h. Fed Rule 701: “If the witness is not testifying as an expert, his testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness and (b) helpful to a clear understanding of this testimony or the determination of a fact in issue.

3. Experts and Expertise: 
a. An exception to the Opinion Rule: Opinion by expert witness.

b. The definition of “Expert”

c. The Four Basic Conditions of Expert Testimony

1. The opinions, inferences, conclusions depend on special knowledge, skill, or training not within the ordinary experience of lay jurors

2. The witness must be shown to be qualified as a true expert in the particular field of expertise;

3. The witness must testify to a reasonable degree of certainty regarding his or her opinion, inf, or concl and 

4. Must first describe the data on which opinion based

d. Rationale Behind the Expert Witness Exception to the Rule Against Opinion Testimony 

1. Lay persons do not have his expertise and need it to form the ultimate conclusions on guilt.

e. Qualifying the Witness as an Expert

f. Sources of the Expert Witness’s Data
M. PRIVATE 
KAPLAN & WALTZ, THE TRIAL OF JACK RUBYtc  \l 1 "KAPLAN & WALTZ, THE TRIAL OF JACK RUBY"

PRIVATE 
 194‑201 (1965).
1. Witness: “I came to the conclusion,” said Schafer, “that he did have organic brain damage, and that the most likely specific nature of it was psychomotor epilepsy.”

2. Bowie Prosecutor: “all of this is irrelevant and immaterial” unless psychologist Schafer were prepared to answer the M'Naughten question.

3. Belli Defense: in the context of a sanity determination, was in a real sense only a technician whose testing methods produced some but not all of the raw data relied upon diagnostically by the psychiatrists.  He could no more ask a psychologist to express an opinion concerning insanity than he could demand that a laboratory technician diagnose a cancer
4. Issue: Did the defense have a right to place before the jury testimony of a psychologist who did not have an opinion on the ultimate question of the M'Naughten rule where that testimony was used by other expert witnesses in reaching their conclusion as to the M'Naughten test? The answer, under Texas law as well as under that of about every other state, was clearly Yes. Rule

5. Procedural: Now Jim Bowie argued that the evidence of Dr. Schafer's testing was not admissible unless it would be connected to the M'Naughten rule by the testimony of this or another witness.  This was not only the correct rule but precisely what Belli had been arguing all along.  By then, however, his attitude had changed.  He was convinced that Judge Brown's ruling constituted a bungle of the most prejudicial sort and that the prosecutors now realized this.  They would have to rescue the judge somehow and Belli was in no hurry to assist in this task.

6. Basis of the opinion were being shown in order to show the expert testimony as to the sanity of the D. Laying the Foundation for the expert testimony.
7. He makes the record and lays the record out so that on appeal he has the basis for his appeal.  
N. LILLEY v. DOW CHEMICALtc  \l 1 "LILLEY v. DOW CHEMICAL" (1985)
1. Issue: Agent Orange: Defoliant on the army in Vietnam.

2. Rule 702: rule limiting the “facts” and “data” upon which an expert may rely to those reasonably relied upon by experts in the field where the witness never examined veteran but relied almost exclusively on hearsay information
a. Rule 702, the court must merely determine whether Dr. Carnow is sufficiently qualified to testify.  
b. The other elements of Rule 702 analysis ‑‑ helpfulness and appropriate methodology ‑‑ are equally satisfied by Dr. Carnow’s testimony
3. Rule 703: Compliance with Rule 702 does not suffice.  Rule 703 also must be considered.
a. Rule 703 of the Federal Rules of Evidence limits the “facts” and “data” upon which an expert may rely to those “reasonably relied” upon “by experts in the field.”  
b. Dr. Carnow does not base his conclusion about the cause of John Lilley’s death on observation.  Instead, the doctor relies on anecdotal information from Mrs. Lilley and on some medical records.  Under Rule 703, the court must determine whether such reliance is “reasonable.”
4. Not relying on actual objective information such as medical records or autopsy but here was memories and impressions by decedent’s widow.

5. Even though qualified as an expert, if not basing opinion on data which experts reasonably rely, then cannot testify as an expert. 
6. Experts are allowed to rely on hearsay or otherwise inadmissible information, but that is because it is not all of what they are relying upon but only part of it.  If only relying on inadmissible evidence, then merely a conduit for what that person has told them and not testifying as an expert. 
O. State v. Valdez (1962) pg 8H
1.  Of course absolute infallibility is not the standard for admissibility of scientific evidence.  But at this time it seems wise to demand greater standardization of the instrument, technique and examiner qualifications and the endorsement by a larger segment of the psychology and physiology branches of science before permitting general use of lie‑detector evidence in court.  Accordingly, in the absence of a stipulation lie-detector evidence should not be received in an Arizona court for the present.
2. Rates

a. In 75‑80 per cent of the cases the examination correctly indicates the guilt or innocence of the accused;

b. (2)
in 15‑20 per cent of the cases the results are too indefinite to warrant a conclusion by the examiner one way or the other; and
c. (3)
5 per cent or less is the margin of proven error.

3. Although must remains to be done to perfect the lie‑detector as a means of determining credibility we think it has been developed to a state in which its results are probative enough to warrant admissibility upon stipulation.  Cf., People v. Zavaleta, 182 Cal.App.2d 422, 6 Cal.Rptr. 166, 171 (1960).
4. Accordingly, and subject to the qualifications announced herein, we hold that polygraphs and expert testimony relating thereto are admissible upon stipulation in Arizona criminal cases.  
5. Logically relevant: probative

6. But prejudicial.

P. Ault v. International Harvester Company (1974) SC of CA

1. Gear box claimed defect in design gear box broke, went from aluminum 390 to malleable iron after the accident.  

2. D argues the admission of the repair evidence violates section 1151.

3. Strict Liability case.  

4. Court says Statute: says policy against using repairs is for “negligence” and here SL.  Also to “culpability” and SL does nto involve culpability.

5. D argues ‘broad enough’ to encompass SL.

6. Court says policy is to not discourage from making repairs but modern plaintiff in products liability case, the manufacturer already has enough incentive tomake the repairs.  This exclusion is not necessary for these Ds. 

7. Where slight ambiguity, he is looking at underlying rationale of the rule.  And secondly, does that rationale apply to this application of the rule. 
a. Wording of the statute

b. Legislative history, intent

c. Application to facts

8. But would go toward the causation not the negligence, negligence is at the time of the defect.

9. Dissent: Clark

a. But there are so many reasons as to why you would change something to an automobile.  There are so many changes that are merely cosmetic, he says.

b. Company may be increasing the standard.  

c. Risk of the jury taking it as prejudicial may outweigh its probative value. 

d. [Would have been more persuasive if this was about a ‘cosmetic’ change and not in the substance of the material which nobody would notice.]

10. When this case came down, CA was the only one who had dealt with it. So CA was followed by federal and other states.  CA at the time was very respected at the time with many heavyweights.

11. 1997: Majority of republicans in the Congress.  Subsequent remedial measures now includes products liability.  Reversed 20+ years of precedent.  So that CA and Fed now have different rules.  CA uses this old rule while Fed does not.  Fed would exclude in negligence and products liability. 

Q. Daggett v. Atchison, Topeka and Santa Fe Railway Co. SC of CA 1957

1. W and two kids were hit by train going 90 miles an hour in a 90 mile an hour zone.  
2. P’s attorney tricks witness/driver into saying that speed limit is something other than 90 miles/hr.

3. Tries to bring in evidence of the change to a lower miles per hour by claiming witness impeached himself.  And evidence would show impeachment.

4. Gen. Rule: that evidence of precautions taken an drepairs made after the happening of the accident is not admissible to show a negligent condition at the time of the accident. 
a. Some courts say can use where D says not negligent, and then use it to impeach that was negligent.

b. But most courts admit if impeach in other than negligence. 

5. Rule: 

a. This Court has held however that “Although evidence of the character here in question may not be admissible to prove negligence at the time of the accident, it is proper to impeach the testimony of a witness.  

b. Where evidence is admissible for a limited purpose only, it is failed to request an instruction that the impeaching evidence was admitted only for that purpose and was not otherwise competent defendants may not complain. 

6. Dissent: was prejudicial error. Should be inadmissible. points out that attorney tried to trick the witness, and witness never really impeached self.  Was being asked present and past tenses.  

7. [does the judge have to give or not give jury instructions not requested by the attorneys?  Only if it’s suo sponte (the court can do it without attorneys asking for it.)

R. Ando v. Woodberry p479-483

1. D says just pled guilty because that’s what everybody does.  So should not be used against him in the civil trial.  Liability case. 

2. D argues that his admission should not be admissible in the liability case. [generally an admission is an exception to the hearsay rule.]  

3. Difference between plausible reason why he pled guilty and inadmissibility, or that his confession was not true.

4. Gen Rule: Is admissible.  [Senator trying to withdraw the plea of guilty in the sexual solicitation in the bathroom. If you withdraw it, would that original guilty plea now be admissible? No. Rule: a withdrawn plea, a plea offer not accepted, are not admissible.  

a. Why is it inadmissible? Because technically no longer an admission. When you get to withdraw is so rare that there must be a pretty good reason why and so should not be admissible. 

b. But it’s a compromise, so would discourage compromises.

5. Rule: An admission actually accepted is admissible. 

6. D argues that NY doesn’t have a way for me to plead guilty and not be used against him.  [In CA nolo contendere, means not admitting guilt. No contest. Solely so can’t be used in a civil case, but in law it means exactly the same thing as “I’m guilty.”  Otherwise people might not plead at all.  

a. No contest plea is a term of art: I agree to plead guilty, but we all agree that this admission of guilt will not be used against me if I am sued in civil court.] 

S. Esser v. Brophey (1942) SC of MN
1. Automobile collision. D claims that witness testimony about settlement with witness should be admissible . 

2. Factual issue whether the accident was caused by the sole negligence of D or Witness Hambly or by the concurrent negligence of both.

3. On cross of Hamby D inquired whether or not he had paid D for the damage to his car.  

4. P objected to the inquiry upon the ground that it was not material for the reason that the payment was made as a ‘compromise’. W paid because of expense of defending the action.

5. D argues that settlement was an admission by the witness sthat his negligence was he cause of the collision.

6. Rule: unaccepted offer to compromise was imadmissable in a subsequent action against the party making it.  The law favors the settlement of disputed claims without litigation nd to encourage settlements will not permit either party to use offers of settlement made by the other as evidence of an admission of liability.

7. The exclusion of a compromise or an offer of compromise is put on one of three grounds, viz, privilege, contract, or relevancy.  

a. Neither D or the witness asserted privilege.

b. P is not entitled to assert the privilege because privilege  is personal to those whom it belongs and is waived unless asserted by them.

c. Contract theory rests on negotiations without prejudice.  P is not entitled to claim the benefit of any K between w and D since P was not a party to the K. 

d. Exclusion can therefore not be jusrified on grounds of either privilege or contract, thus determination must depend on relevancy. 

1. Tendency to prove an admission by conduct.

2. The true reason for excluding an offer of compromise is that it does not ordinarily proceed from and imply a specific belief that the adversary’s clam is well founded., but rather a belief that further prosecution would cause such annoyance as is preferably avoided by payment.
3. Where however, an admission of liability is made, it is admissible, although embrace in offer of compromise.

8. Rule: Admissibility depends on whether an offer or payment was intended as an admission of liability or an effort to settle dispute. 

9. Where as here, there was no admission, but a compromise and setltment of a disputed claim an inference of admission of liability is not permissible. The fact was irrelevant because it implied no admission of liability on the part of the witness. 

10. Ruel 2: of course it always is permissible to show the bias of a witness as affecting his credibility by such circumstances as family relationship, association, employment, and other facts showing a disposition to give testimony favorable to the party calling him, although such matters may not have independent relevancy. 

a. We would affirm if used to show bias of the witness.  Showing hostility against D. Where hostility is denied, it may be proved by acts or animosity but not by showing that witness has been sued and settled. 
11. Rule 3: impeach

a. Here was not admissible to ipeach the witness because it was not relevant to show admission of liability or hostility to D. 

1. Here tried to admit to show witness was solely responsible. 

2. Is inherently prejudicial notwithstandint the instruction to limit its effect. 

3. Is inherently harmful. 

12. [hypo: although admission og liability during settlement negotiations is not admissible, would admit other admissions of facts (“I didn’t see the red light.”)]
13. Fed. Rule 408: compromises and offers of compromise and CA Rule 1152: 

a. Not only are the offers inadmissible, of the compromises themselves, but any statements made by the parties are inadmissible.

b. Policy: want people to freely discuss during negotiations. [I am sorry that I rear ended you.  My child was crying in the back seat. All I can do now is try to make it up with a settlement. = nothing is admissible.]

14. Fed Rule 409: Payment of med. And similar exp.

a. Evidence of offering or furnishing medical exp occasioned by an injury is ot admissible to proving liability.  

1. People will often offer to pay medical expenses in exchange for you not suing me  

2. So it is not an offer to settle or compromise, it’s common occurrence. 

3. Feds have said that we are going to treat this as inadmissible.  We like the idea of people being encouraged to offer to take care of injured people.  It’s a good thing.  

15. pg 1001 Fed rule 408 and 409.

a. 408 is longer  408 discusses something not mentioned in 409.  Statements made during such offers.  There is no mention of statements made during such offer, the statements made during offers to pay medical expenses ARE ADMISSIBLE.  Are not excluded. 

16. CA Evidence code section 1152

a. Unlike the fed. In CA regardless of what the offer is, we do not admit either the offer or any statement made during the offer. 

b. If pay medical bills and admit liability, liability admission will not be admissible even where would be admissible in federal court. 

c. Problem: CA has a strange way of describing what is included within the rule.  Is it enough to just offer to pay medical exp like in fed? No.  CA code says offer to pay medical must be a humanitarian motive.  It is the burden of the party seeking to exclude the statements, or the offer to show that they didn’t make it out of monetary reasons but out of humanitarian reasons. 
1. But how do you prove it? You make the argument and hope the judge rules in your favor.

2. But will include everything, not just medical.  Even say pay the kids tuition while unemployed thanks to this injury.  This would qualify in CA but certainly not in Fed. So long as made out of humanitarian motives.  

T. MISSED THE BURDENS & PRESUMPTIONS CLASS

U. Hearsay

1. Sir. Walter Raleigh case

a. Plotting to kill the King

b. Primary evidence:

1. Sworn statement from Lord Cobham that he had plotted to kill the King.  

2. Sailor said that a guy in Portugal had said that they would overthrow the King. He said to me that Raleigh and Cobham were plotting.

3. Both of these are hearsay. 

4. Raleigh wants the person who actually said it to be a witness.

5. Judge said that how many horse thiefs would escape the noose of this evidence was required.
c. And thus the revolution requiring witnesses was begun.

2. The confrontation clause was penned as provision in Bill of Rights.

3. No legislative history on this clause.  

4. The hearsay rule is not same as confrontation clause.  Hearsay rule is common law.  But not necessarily co-extensive with the constitutional right.  Otherwise would not have in civil cuz no constitutional in civil. 

5. Intended to prevent trials like Raleigh’s from ever taking place, to prevent from being executed. 

V. State v. English (SCNC 1931)
1. TC had excluded evidence of another man’s confession to the police who was later released from custody.

2. Issue: Is the voluntary confession of a third party made to officers of the law, that he killed the deceased detailing the circumstances, competent evidence in behalf of the D charged with murder?

3. Rule: The numerical weight of authority excludes such testimony.  
a. Exclude acts and declarations of other persons

W. Why will not accept hearsay

1. A statement not made under oath should not be accepted by a jury.

2. Demeanor: Don’t get to watch them and see them say it.  Can’t judge their tone, or credibility, or in jest or not a credible person.

a. Not testifying in court as to what he saw but as to what he said previously as to what he saw, this is still hearsy.  “The Hearsay Declarant” = any time anyone comes to court and describes an out of court statement, that is considered hearsay, even if he said it himself. 

1. Can however look at a report to ‘refresh your memory’ = past recollection or revive theory.  Because testifying from your own memory of the act and not as to what your notes say. 

3. Ability to cross examine. If can’t remember the actual event but only what said about it later, other side can’t cross-examine what the witness cannot remember seeing in the first place. (which is the real reason why don’t allow hearsay even of statements by the witness).
4. Credibility of the witness as well as the credibility of the original speaker is in question. 
X. Hearsay

1. “An out of court statement offered to prove its truth.” = three elements

a. Statement is made ‘out of court’ = a term or art

1. not at that particular proceeding 
a. Even if in a pre-trial hearing is not in the same proceeding from the same trier of fact.

2.  in this court
b. Is a statement or assertion
c. Offered to prove its truth
2. “An out of court assertion offered to prove the truth of the matter asserted.
Y. Menard v. Cashman (SCNH 1947)

1. Court does not allow the witness to testify that no one has ever told her that it was dangerous or of any accidents.

a. Recall lack of prior happenings discussions earlier

b. But here is also hearsay.

2. Is a group fo out of court ‘non-statements’ offered to prove the truth.

3. Is this really hearsay?

a. No, because there is no “statement”!
b. So what do we mean by the term ‘statement’?

Z. Wright v. Doe d. Tatham (1837) = STATEMENT = an assertion of a fact
1. The deceased has left his money to one particular group and those not in will are challenging the will.

2. They were trying to say that the testator was insane. 

3. He exhibited an unusual fondness for women’s checkered aprons.

4. Offered three letters to the testator to show that the testator was sane enough to understand what they meant, for the most part asking for advice.

5. Why would they ask for advice if believe was incompetent. 

6. So must have had the wherewithal to answer their questions.

7. NO LONGER THE LAW BUT RULE EXISTED OVER A CENTURY
8. Held: Inadmissible because the believability of the letter depended on the credibility of the writers of the letter so are hearsay.
9. Hearsay was thus enormously broad, because so many things fit by analogy into this format.  Even extended to non-verbal communication.  
10. So later re-defined the word ‘statement’ or replaced it with “assertion”.

11. “An out of court assertion offered to prove the truth of the matter asserted.

a. So long as a person was asserting a fact to be true, Dwight b. Tatham would not have been hearsay.  Would have needed to say in the letters ‘you are a smart guy’ but not directly asserting it here so does not technically fall within the hearsay rule. 

AA. Estate of Murdock (1983 HYPO) Concept of Limited Admissability
1. H&W are in a car crash and kids contest who died first.  H has said “I am alive.” And court ruled was a statement offered to prove the truth of the statement.  That he was alive.

2. But really the act of speaking shows he was alive. 

3. The hearsay rule is meant to preclude reliance on the credibility of an out-of court declarant.

4. Though a bit of evidence may be in admissible under one theory does not mean can’t be admissible under another theory.  

AB. Subramaniam v. Public Prosecutor (1956 Court of Appeal at Kuala Lumpur)
1. Captured by the terrorists

2. Then he is found by government officers, he is with the rebels nad carrying 20 live rounds of ammunition : would get death.

3. His attorneys attempt to offer a statement that he was under duress and want to describe what the terrorists had told him.  “if you do not carry the bullets, I will kill you.”

4. Court rejects it under the objection from the gov prosecution of hearsay.  As a statement made out of court, it is an assertion, and offered to prove the matter asserted. Which is only literally collect. If used to prove that the declarant would have killed the D, would be hearsay.  But just because it is hearsay for that purpose, doesn’t mean there is no other theory under which it could be admitted. 

a. Theory 1 = inadmissible

b. Theory 2 = admissible.

5. On appeal: D not offering to prove the speaker’s intent.  But as to the state of mind of the listener.  D’s defense is duress.  Duress does not require that you be right, only that your fear be real and reasonable.  In reality isn’t crucial to prove that speaker meant what he said. 
6. Therefore, not “offered to prove its truth”, but just as evidence that he was reasonable in believing he would be killed.

a. Can be cross examined about his reasonable belief.  So only credibility of one person not two is in question. 

AC. Safeway Stores, Inc. v. Combs (1961) 5th Cir. 

1. Witness says her husband yelled to P that there was ketchup on the ground and be careful. 
2. If offered to prove there is ketch upon the floor, it would be hearsay.  It is an assertion of a fact.

3. But meant to show whether P exercised due care.  If she knew that ketchup was there, then her state of mind would show she did not exercise due care. 
4. Are able to cross examine about how the statement was made.  Whether loud enough for her to hear.  Only have the credibility of one person the witness.  Not of the credibility of the speaker.  

5. CONCEPT OF LIMITED ADMISSABILITY: Instruction – can only consider this as to the state of mind but not as to the truth of the statement. 

6. Ask self: why is the evidence being offered? What is it required to prove?

a. E.g. State of mind

AD. Hanson v. Johnson (SC of MN 1924)

1. TC held that is hearsay and so inadmisable the statement by the farmer that this was the P’s corn.
2. But not offered to prove the truth of the matter asserted.  But to show that he mad ethe statement which was a necessary act in transferring title.  

3. HYPO: witness testifies that D offered to sell car for 5K and heard P accept.

a. It is an out of court assertion offered to prove the truth of the matter asserted. Want to show that meant to sell it.  

b. But is also needed to show offer and acceptance. 

4. When the statement is a necessary element, then can be testified by a witness who heard it.
a. We care that he said it, not whether was true, whether meant it. 

b. Was out of court, was an assertion, but not to prove its truth but rather to show the statement was made. 

c. Same for K and for a will. Show the hearsay of the K or will to show that it exists in the K or the will and not necessarily as to its truth (that intended to so K or leave per the will).

d. If K stated that the FMV of the asset was 5K, could not use the K to prove the FMV of a widget. Or to show that testator was ‘of sound legal mind’.

e. Also compare offering the statement that his client was a ‘fuckin’ jerk’ to prove that he was or to prove that it was said by the P.O.

AE. United States v. Rhodes (D.C. 1958)
1. Rhodes is sergeant of US army for conspiring with two Russians.  There was some issue as to “soft” and “hard” film.

2. Exhibit No. 7 shows that he had been trained in code work at the Ministry before he went to work at the Embassy.  Dossier. He was a mechanic on the coding machines. Owns three garages.  That he agreed to send special letters but has not sent any in past year.

3. Trying to prove: is working for the Russians, is a spy.

4. What the written statement says: that he is working for the Russians, is a spy.

5. Assertion given to assert the truth of what it’s said.

6. Prosecution: that trying to prove that there is a file in the Russian vault. 
a. The very fact that they have the Dossier on him at all, a mere mechanic, shows that they have some sort of interest in him. 

b. So they either think he’s crucial or he’s agreed to cooperate with himm.

c. So they believe he has agreed.

d. Which is a link to showing that he has in fact agreed.
7. Can choose to only mention that there is a file without reading from the file or what it says. 

AF. Steps to Hearsay

1. Is it hearsay?

a. Out of court

b. Assertion

c. Given to prove the truth of the assertion

2. Is it offered to prove some non-hearsay purpose

a. Court must give jury instruction to not take it as proof of the statement’s truth.

3. Is there any reason to exclude it?

a. Prejudicial

b. Privileged

c. Other policy reasons

d. Etc.

AG. Bridges v. State (1945) SC of WI – State of mind – non-hearsay
1. 7 yr old complaining witness.  Mother and P.O. testify as to girl’s statements regarding the Defendant’s home.

2. Hearsay:

3. Other purpose: to prove that the girl had been in the home or would not have been able to describe the home.  Not to prove that the home was actually as described.

4. It was admissible in so far as the fact that she had made the statements can be deemed to tend to show that at the time those statements were made she had knowledge as to the home.  Extra judicial utterances constituted at least circumstantial evidence that she had such knowledge.  And that such state of mind on her part was acquired by reason of her having been in that room and house prior to making the statements. 

5. The more specific her description, the more probative.  The less so, the less probative.  

6. [not yet touching upon constitutional right to confront accuser]

7. McCormick Theory: In 1945: a young girl would have a limited number of apts inher head, whereas today with television and movies she would have exposure to many. 
a. So then, McCormick’s theory that the mere fact that she could describe the interior of an apartment that matches with the defendant’s, then that circumstantial evidence is relevant in and of itself.

b. Even here would not be relevant if this were an adult. This is special for children because have less experiences. 

8. Morgan theory.  Today, would have many apartments in her head and so would not be that relevant that she had an apartment that was not her own or close relatives.  Would only be relevant because she says she was taken there.  So would not be admissible.

9. A mind teaser. 

AH. Hypo: two P.O. sent to site of marijuana.  One with good sense of smell smells marijuana and tells second p.o. that he does.  At trial, smeller p.o. is not available.  P.O. 2 testifies that p.o. 1 said that he smelled the marijuana.
1. Repeat P.O. 1’s words: out of court assertion offered to prove its truth.

2. Police report: 

3. P.O. 2’s and P.O. 1’s testimony at preliminary Hearing: if offered to show that there was marijuana – and assertion was that there was marijuana: it’s at a hearing but is hearay because it is not at THIS proceeding.  [out of this court statement]

4. _dometer registered marijuana: was the machine in working condition? But they are not hearsay questions.  
5. Puff the dog also signaled marijuana: same as the machine  Is it certified and how often is fallible?  But it is not hearsay. 
6. When it comes to the hearsay rule, animals and machines do not count.  Do not cross examine the machine or animal but their trainers and creaters/maintainers. 
AI. The Hypo with the Parrot:

1. Not hearsay because dealing with an animal.

2. Can’t cross examine the parrot but would cross examine the expert, the trainer, etc. 

AJ. See Excerpt on Questions for Final

AK. Exceptions to the Hearsay Rules

1. Rule 803
a. Declarant doesn’t have to be unavailable, unavailability is immaterial

2. Rul 804 p1015

a. Unavailability of the declarant IS important

AL. Former Testimony Exception: Travelers Fire Insurance Co. v. Wright (SC of OK 1958)
1. P’s suing for insurance proceeds based on fire to a building they owned together as a partnership.

2. D’s argue should not pay off because one of the brothers burned down the building, they were criminally tried in another proceeding. 

3. At trial court D’s were able to admit testimony of witnesses in the trial court, but these witnesses were no longer available because they were pleading the Fifth.  
4. But since they are ‘available’ other than that, appellate court would not allow transcript of their previous testimony.  Went to Supreme Court of OK.

5. Fed Rule sof Evid. Has one rule on unavailability that is significantly different from CA. One area where very different.

a. Federal includes physical presence but an absence of memory: that is a form of unavailability.  In CA common law, if were on the stand, even if did not remember, they were technically unavailable. So FRE emphasize absence to answer not absence of being there physically. 
b. Decided by the judge as to whether is unavailable. Have to make reasonable effort to bring the witness to court (e.g. specter trial expert is on tour in China, but judge decided had not made a reasonable effort.)
6. Old Rule: Testimony can only be taken from a former trial or proceeding and introduced in a subsequent ttrial there must be:

a. an inability to obtain the testimony of the witness;

b. there must have been an opportunity to cross-examine the witness in the former trial

c. there must be an identity or substantial identity of the issues, and

1. Ps here are arguing that the issue at criminal trial was guilt whereas here is damages.

d. parties

7. New Rule: as a general proposition, we think testimony from a criminal case can be introduced in a subsequent civil case where:

a.  Unavailable witness: it appears that it is impossible to obtain the testimony of the witness who testified in the criminal case
b. Cross-examined: that there was an opportunity to cross-examine the witness by the party against whom the testimony is sought to be used in the civil case.

1. or by one whose motive and interest in cross-examining was the same (new in this case- is the modern version, FRE and CFR use this rule when second trial is a civil trial)
2. and here, they both had the same motive and interest to show that witnesses were lying/mistaken and that the Ps did not commit arson. 
3. Can’t object that did not actually cross-examine because the only thing that matters is that had the OPPORTUNITY to cross-examine.

c. Identity of issues: and that there is an identity of issues. 
1. The issue is whether P’s burned down the building not whether there is guilt vs. damages.

2. Identity of all parties is NOT an independent requirement in all cases.
d. Other Party Can Object as Unjust: As a further safeguard the trial court should give the objecting party an opportunity to point out wherein it would be unjust to admit such testimony.
1. Here, held nothing indicating would be unjust. 
8. Subsequent Criminal Proceedings: Exception to the Exception: Former testimony exception cannot be used against a defendant in a criminal case because D has a right of confrontation as to the witness. 

9. Preliminary Hearings: in reality would not cross-examine the same way would at trial so argued should not use against them, but CASC said had opportunity, if didn’t take advantage, too bad. So would be admissible today so long as under oath and opportunity to cross-examine.
a. But even though admissible, can object to the underlying level of hearsay which was admissible at the preliminary hearing but not at trial.  So object to that level of hearsay. (e.g., police officer says another told him that the guy did it. P.O. testimony is admissible from prior hearing but what he said was itself hearsay.

10. Grand Jury testimony: would not be admissible because there is no opportunity to cross-examine here. 

11. Past General Exception: Used to be a  general exception to allow into evidence for which there is no specific exception but appears to be very similar to the reliability or other exceptions.  But some courts were allowing grand jury testimony – and that may have been the motivation for the Crawford case which says violates the constitution.  Was being used far too often to allow inadmissible hearsay. 

AM. Dying Declaration Exception: Shepard v. U.S. (1933 USSC): more unavailability
1. Rationale: would not want to die lying.

2. Assumption by the jury that dying statement is true.  But don’t know whether is atheist or had revenge in mind.

3. Dying Declaration: Must be a description of the cause and circumstances of the injuries about to cause their death. 
4. Used to only apply in criminal cases where there was homicide, where the declarant was the victim of the homicide.  That’s no longer true.  CA and Fed say dying declarations can be used in criminal or CIVIL. 

5. Requirements

a. Description of cause and circumstances leading to the death
b. The declaration has to be made when declarant believes death is imminent. 
c. And death must have actually occurred (because no longer available?). [CA and common law still require actual death but Fed does not.] FRE no longer requires an actual death.  There used to be a year and a day rule (lingering), but CA doesn’t have it. 
1. OR

d. Unavailability is still required for FRE but not death. (e.g. just not physically available.)
e. Admissible in civil and criminal homicide cases.
6. Sheperd’s wife told her nurse that “Dr. Shepard has poisoned me.”  She said that this was the liquor she had taken just before collapsing and asked whether enough was left to make a test for the presence of poison, insisting that the smell and taste were strange. 
7. She was bright and beaming when she spoke. She believed she was going to survive but she did in fact die. So should have been excluded. 

8. Here, it was her opinion, she didn’t know that she did it. Speculation on her part. 
AN. Exception

1. Where don’t require unavailability have something going for them that unavailability ones don’t have.  = Comparable Reliability

2. Even if call declarant to the stand because available, but their testimony today would not be any better today even given cross-examination than their out of court declaration.  There is something in the out of court declaration that makes it reliable.

AO. Admissions 
1. Types CRE §§ 1220-1228.1
a. Admissions by silence

b. Adoptive Admissions: Admissions by third parties – putting them into mouth of D

1. CRE 1221
c. Co-conspirator exception – allows statements by partners in crime

1. CRE 1223
2. Missed 11th class
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Spontaneous Exclamations:

The rationale for spontaneous exclamations is flawed.  The exception is based on the belief that a spontaneous exclamation is accurate due to:

1. Immediate and unhampered by fading of memories 

2. Insufficient time for fabrication 

3. Excitement from the event means its accurate
Psychology shows that these are all flawed.  Most often statements made with extreme excitement are not accurate and exaggerated.  The time it takes to fabricate is very small.  

Whatever the flaws though, the exception is still there.  

 

Cestero v. Ferrara

· Statement made in hospital right after gaining consciousness 

· Statement self-serving 

·  Court says doesn't matter 

· Trial Judge's discretion to determining time allowed as long as reasonable
· Court rules it as admissible 

· Declarant is a party and is available - why isn't it excluded? 

· Rule says that it doesn't matter because some exceptions are considered so reliable that they are considered to be just as reliable as if the declarant were testifying - testimony in court would be less reliable since the memory could have faded 

· Ignores rationale of hearsay
 

Anonymity doesn't matter 

 

Present Sense Impression Rule:

 

Houston Oxygen Co v. Davis

· Court says that trial court erred in not admitting the hearsay. 

· Did the court misinterpret the exception? No, this case is actually about a different exception 

· The present sense impression expression - A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter
· First case to bring up this exception 

· Federal rules of evidence does not require that someone be able to observe statement as you make it. (perhaps assuming no one would talk to themselves) 

· Cal does not have this exception but has one like it 

· Contemporaneous Statement - Section 1241: Evidence of a statement is not made inadmissible by the hearsay rule if the statement: (a) is offered to explain, qualify, or make understandable conduct of the declarant; and (b) was made while the declarant was engaged in such conduct. 

· Must be describing something you are doing while you are doing it.
 

Elements of Spontaneous Statement Exception:

1. Statement must be made soon after a startling event 

i. The more startling the event the more time the court seems to allow in between the event occurring and when the statement is made 

ii. Problem is that no matter how startling the event, it doesn't take long to fabricate a lie and the more startling the less accurate the statements seem to be
1. Must have been a startling event 

2. Must be a description of the event 

3. Can be anonymous
 

Admission Exemption: 

 

Confessions do not meet the reasons for the hearsay rule

· Reason being that you can cross examine the defendant as to the truth of the statement
In Federal court it is exempted from the hearsay rule altogether and not considered hearsay.  In California it is still hearsay but this is an exception.

Estoppel rationale - you are estopped from objecting to your own reliability. 

 

Reed v. McCord

· P injured on machine 

· D explained to the coroner how P was injured on the machine 

· Problem was that D was not at the accident 

· He did not see what happened and made statement not based on personal knowledge
· Court says they will admit it because the Defendant said it - estoppel rationale that you cannot object to your own words 

· Exception to both hearsay rule & inadmissible opinion rule
Reasoning is not that at the time Defendant made statement they knew that the statement would be used against them because at the time they may not have anticipated that it could be or would need to be used in court.  At the time they said it, it may not be contrary to their position.  And it is not an element of the rule that the declarant know this could be used against them.  All we made by the term admission is statement.  

 

****Any statement made by the other side may be used against them.****

· However this is a one way street.  You cannot offer your own statements on your own behalf.  Only the opponent can offer anything you say against you.
 

Admission Exception is so broad that it has separate subdivisions.

 

United States v. Alker

Government is not trying to get in what the Defendant said, but rather what someone else said.  They are arguing that this is admissible for a different rationale then spontaneous exclamation, but rather Admission by Silence.  (similar to present sense impression).  They are trying to take this statement by a third party and put it in the mouth of the defendant and call it an admission.  Rationale being that if statement were false, the defendant would have corrected him.  By being silent the Defendant agrees with statement.  

 

Failing to respond to an accusation under circumstances when you should have, is an admission that the statement is true

 

Pawlowski v. Eskofski

· What rule is this?  Defendant isn't silent here 

· This is called the Adoptive Admissions Exception 

· There is a response from the party, court allows hearsay assertion by third party in order to explain admission by Defendant 

· Take the words by the third party and adopt them as if the Defendant said them, By Defendant's words he has adopted the statement by the third party
· Court rejects argument in this case saying that it can only be used when no other explanation is equally consistent with silence 

· Silence is only assent under circumstances that a dissent would normally been expressed if the statement were not correct 

· Court finds that dissent is equally probable in this case 

· Jesus example - intended ambiguity 
· How do you know what someone really means when they say, "I'll take my chances"?  We don't know that he is really agreeing 

· In order to be an adoptive admission it has to be clear, ambiguities are going to be something that negates that it is an admission
 

Section 801 deals with those statements that are exempted from the hearsay rule.

 

Co-Conspirator Exception

Statements by one co-conspirator can be made admissible against other co-conspirator

· Because you are a partner in the crime, any statements made by other partners in crime can be used against you 

· Requirements: 

· Must be a conspiracy 

· Judge must find enough evidence of conspiracy to allow statement to be heard by the jury 

· Court makes a foundational determination if there is a conspiracy based on a lower standard than beyond a reasonable doubt, standard is by a preponderance of the evidence 

· If only evidence of conspiracy is the statement by the co-conspiracy, then you can't get it in, must have more evidence 

· Federal judge can consider if statement is true 

· Cal judge cannot - must not allow
· In order to prove, something actually was a statement made by a co-conspirator, statement must be made in furtherance of the conspiracy and during course of the conspiracy 

· Confessions do not count
 

3. Rudizinski v. Warner Theatres, Inc. (1962) WI SC: Vicarious Liability
a. She slips and falls

b. Employee tells janitor “now you come, after someone falls.”

c. The speaker is not a D, an owner of theatres, he is an employee

d. Authorized Admissions Exception:
1. Initial rule was a rule called the “Authorized admissions exception”

a. Corporation necessarily needs agents to speak for it, and authorize these people to speak on behalf of their studios with respect to certain business issues.

b. If ‘authorized to speak on someone’s behalf’, typically an employee, then could K on behalf of the corporation/person authorizing you to speak on their behalf. 

c. CFRE 

i. If the statement was made by a person authorized by the party…and the evidence is offered…etc.

d. FRE has same exception

2. But here, ee was authorized to speak only in terms of the theatre sales or whatever the ushers do. But not authorized to make that specific statement to the janitor.

e. Vicarious Liability

1. IF statements were spoken by the employee of the D within the scope of their employment.

2. FRE pg 1011 § 801(d)

a. A statement is offered against a party and is 

i. The party’s own statement in either an individual or a representative capacity
ii. A statement of which the party has manifested an adoption or belief in its truth

iii. A statement by a person authorized by the party to make a statement concerning the subject

iv. A statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship [compare with lack of this requirement in CA]
v. A statement by a coconspirator of a party during the course and in furtherance of the conspiracy. 

b. The contents of the statement shall be considered but are not alone sufficient to establish the declarant’s authority.

c. the employee privilege  he doesn’t care about
3. CRE §1222 Authorized Admission
a. What is the scope of, or does it even exist in CA, the vicarious admissions liability? Still much debate over it.
b. Evidence of a statement offered against a party is not made inadmissible by the hearsay rule if:
i. The statement was made by a persn authorized by the party to make a statement or statements for him concerning the subject matter of the statement; and
ii. The evidence is offered either after admission of evidence sufficient to sustain a finding of such authority or, in the court’s discretion as to the order of proof, subject to the admission of such evidence.

4. CRE § 1224 Statement of declarant whose liability or breach of duty is in issue

a. When the liability, obligation, or duty of a party to a civil action 

i. is based in whole or in part upon the liability, obligation, or duty of the declarant, or 

ii. when the claim or right asserted by a party to a civil action is barred or diminished by a breach of duty by the declarant

b. evidence of a statement made by the declarant is as admissible against the party as it would be if offered against the party 

i. as it would be if offered against the declarant in an action involving that liability, obligation, duty, or breach of duty.

c. There is no requirement that the relationship still exist as in the federal rule

i. Discussion on case where ex-employee speaks.  Was that admissible? 

ii. Markley case in CA SC said the exception doesn’t exist, even though the legislature had already put in the statute.  Courts basically did not like the rule so ignored it.

iii. Another case in appellate court where declarant was still employed by employer (lebis?), if followed letter of intent expressed by CA SC in Markley then would have ignored the rule of authorized statements.  By now accepted that CA RE were here to stay but still had to deal with CA SC case above.  So then said that CA SC decided case above because was no longer employed, whereas here still employed and therefore the exception applies, is admissible. 
iv. That was 36 yrs ago and no legislative change or case since then. 
AP. Murphy Auto Parts Company v Ball (1957) US DC

1. said was calling on a customer and was in a hurry and hopes he’s not hurt, and admitted was working for the company at the time in addition to admitting some liability and some negligence

2. Can use the utterance itself to show the authority of the agent to speak the utterance so long as have other ??. CA doesn’t allow it but Fed does.  CA requires complete and utter evidence, independent of the statement to show had authority to speak.  Here have nothing else.
3. Excited Utterance is a separate exception and not dependent on the agency theory. So admissible as excited utterance. Once admissible, can then be relevantly imputed to the employer because it’s his employee and under respondent superior is attributable to him.
a. Has to describe the circumstances in the excited utterance but here he doesn’t, although in saying I was driving fast, may be describing the accident.

b. The problem is he’s describing the fact that who he was diving for at the time, his emplo9yer, is not related to the circumstances of the accident.

1. probably o.k. at the time of the FRE during this case.

2. But today, under current 803, “relating to” so is the fact that is driving for er “related to” = broader than CA, which requires more narrow circumstances description, cause and circumstances

3. For exam: know federal more flexible ‘related” but CA less flexible ‘cause and circumstances’
4. FRE 803
a.  (2) Excited Utterance: A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.

AQ. Mahlandt v. Wild Canid Survival & Research Center, Inc. (8th Cir. 1978)

1. Wolf on 6 foot chain and neighbor hears little boy screaming, neighbor rushes down, person inc harge of wolf, employee of institute caring for wolf, leaves a note on door saying that the wolf bit a child that day. 

2. Wolf is taken to grammar schools so is known as a docile wolf. But she, sophie, had the day before slashed a dog when it got out.  Other than that no complaints. Lacerations on boy’s face and body. Wildlife say scratches are from the fence.  
3. Employee left a note to Wildlife saying that Sophie bit a child, but he didn’t actually see anything, it was just his opinion.  

a. Would not be allowed as an opinion otherwise, not as an expert, not as lay opinion, so federal judge concluded: I don’t care about how broadly the vicarious admissions exception is written in the new FRE, I’m not letting this in because couldn’t testify to this in court and not that relevant because didn’t see it, so will exclude it.

b. Circuit court says judge was wrong and should have let it in.
4. This is not an 801(d)(2)© situation because Mr Poos was not authorized or directed to make a statement on the matter by anyone. Would have been admissible if the employer had said it as an Admission, so therefore, the agent employee statement would come in. 

a. Federal says “exempted” not “excepted” from the Hearsay rule.

b. But in allowing it in under hearsay rule, ignore the 403 analysis on balancing prejudicial against probative value.

c. This creates the important and narrow rule that exists today:

d. Which is????
AR. Declaration Against Interest Exception
1. At the time the declarant makes the statement, he has to realize that it could be used against him. [Not an admissions exception.]

2. Who can make the statement? Can be made by anyone, any witness -doesn’t have to be a party, a co-conspirator, an employee – can be anyone.  So rationale is different.

3. Rationale: what gives it reliability in substitution for in-court declaration, - we don’t tend to say things against our interest unless there is some truth to it.  Why would you say something that could come back to haunt you unless it was true? 
a. Pecuniary: property

b. Liquidated; paid a debt, monetary amount

c. Non-liquidated: I hit his ccar, owe a debt

d. But sprigs went beyond this, 
AS. People v. Spriggs (1964 CA SC): 4th: Declaration Against Criminal Liability
1. Claimed he dropped bag that contained heroin.  Stipulated that contained heroine. Issue: should they allow testimony of officer when asked companion whether it was hers and she said yes. The defendant wanted officer to testify that she had ‘confessed’ that it was hers.
2. State v. English case where H was accused where others said they had killed his wife.  He had available to him, a confession that they had hurt his wife.  ‘Pecuniary’, ‘proprieteary’ or ------ interest, civil liability.  And not applied to civil. Declarations against civil interest.

3. Here called it in violation of penal interest.  But there was no such exception to the hearsay rule. Argument is that criminal liability is more or as important as civil liability? That wouldn’t make an admission against your own interest if it wasn’t true.

4. So why do you suppose never had any case or law anywhere eint he country providing for an exception for statements against criminal interest? But there was a case, Sussex? That overruled the exception and there was no correction of it.

5. Court holds that purpose of trial is to arrive at the truth, and this is like any other interest, even more likely in this instance to be saying the truth. Trainer literally creates a declaration against criminal liability exception for the first time.  The following year, CA passes if rules and includes declaration against criminal liability.  

6. But Trainer/judge did not require that the party was unavailable.  Even if declarant was in court, would still be admissible because was so against interest.  But CA still requires that declarant be unavailable.

7. The argument against this is that criminals can get others to confess na dthen be ‘unavailable’. 
AT. Rule 804(b)(3) Statement Against Interest

1. But federal adds “a statement tending to expose the declarant to criminal liability and tending to exculpate … is unadmisslbe unless corroborating circumstances clearly indicate the trustworthiness of the statement.” So creates a burden on a criminal defendant, but not a civil one, and not on the prosecution.  Up to this point in time, the trustworthiness of it was never in question on hearsay exceptions. Normally not an issue for a judge. 
AU. People v. Parriera CA : 5th interest = Social Disgrace
1. W says that she shot herself but H is being charged. Is this a confession as to a crime? Even where suicide is against the law, would the speaker really be thinking about that?  Would not be thinking it would haunt them in a criminal court. Because that is the basis for the exception, that the speaker would realize it was against their interest in terms of criminal liability. 

a. Although also consider where the speaker knows he cannot be charged with the crime, would they be concerned with criminal liability? 

b. Also, e.g., to fellow inmates where confession to crimes was beneficial to speaker in terms of status.  So since not considering was detrimental, did not have circumstances necessary.

2. Court admits it based on the fact that she was going against her reputation, even though it did not meet the against criminal interest hearsay exception above. 
AV. CA 1230 Declarations against interest

1. included Parriera’s social disgrace

2. No Trustworthiness requirement in CA but do have extra requirements.

3. Evidence of statement against pecuniary, proprietary civil criminal, ridicule or social distress.  
4. Evidence of a statement by a declarant having sufficient knowledge of the subject is not made inadmissible by the hearsay rule if the declarant is unavailable as a witness and the statement, when made, was so far contrary to the declarant’s pecuniary or proprietary interest, or so far subjected him to the risk of civil or criminal liability, or so far tended to render invalid a claim by him against another, or created such a risk of making him an object of hatred, ridicule, or social disgrace in the community, that a reasonable man in his position would not have made the statement unless he believed it to be true. 

AW. Rule 803(3): State of Mind Exception

1. Because the statement may be saying exactly what trying to prove would be hearsay and so need a hearsay exception.  Although if not given to prove the state of mind would not be hearsay in the first place. 
2. CA unlike the federal (reverse of above exception) requires a trustworthiness requirement in CA but not in federal.
AX. Adkins v. Brett CA SC 1920
1. Alienation of affection.  W sues H’s lover, the secretary. 1. that has been alienated, she no longer likes him 2. was alienated by the intentional conduct of the D. 
a. Testimony that she was distasteful to her and she went on an auto ride with her and received flowers and gave her a good time. 

b. I like him more than you because he treats me very well. 

c. Offered to prove what? That he in fact does treat her well then would be hearsay to prove his conduct. If offered to prove that she likes him and no longer likes her husband, goes to question of whether still likes her husband. 

2. Where state of mind is one of the elements of the civil action! So would be hearsay. Therefore need exception to be admissible.

a. “ I like him more than you / because he treats me very well.”

b. “I hate him, / he treats me so cruelly.”

c. The first statement would not be admitted, but second part is not direct to state of mind but not being offered as to its truth. 

3. Here, allowed it in but probably should have given an instruction.

AY. Garford Trucking Corporation v. Mann (1st Cir 1947): “Statement of Then Existing/Present State of Mind”.
1. Garford is saying not liable because driver was acting independently because didn’t take the route required to take. In this point in time, even if driving a company truck, if you are in a personal errand, it’s your business but then again even if driving your car but to a business errand, would be employer’s liability too.

2. Driver is supposed to be going From A to B via Route 9 but instead goes via Route 20 and then down Route 126 way out of the way through C. 

3. Statement made by the driver in the hospital where says that he was taking that route because it was faster because other route is heavily trafficked. “I took that route because I believe it was the faster route.” Would be hearsay if offered to prove his belief. Here is important that he believed it.  
4. Relevancy: what relevancy is it that today he believes it is the quicker route when accident took place 10 days earlier. Circumstantial evidence of what believed then, although later it is the less probative value it has. 
5. Belief is a State of Mind according to the rules.

6. When that belief is at issue then the truth of that statement falls in the state of mind exception. Relevant – hearsay- but admissible under state of mind exception. 

7. The problem, he probably said ‘I believed at the time it was the faster route.’ 

8. It is hearsay because given to prove its truth – but does it fall within the state of mind exception? No.  Because it is not PRESENT = which is required by CA, Fed and Common law. “Statement of Then Existing/Present State of Mind”.
9. Rationale for 803 exception that doesn’t even require unavailability is that there is certain reliability. 
10. PAST state of mind or belief has no hearsay exception. Therefore, if said “I believed” the past tense excludes it. 

11. But CA has created a second hearsay exception which does not exist in federal or in common law. “A statement for past state of mind.” CA is the only jdx that has it. 

AZ. CA § 1251 Statement of declarant’s previously existing mental or physical state
1. Subject to Section 1252 (trustworthiness) evidence of a statement of the declarant’s state of mind, emotion, or physical sensation (including a statement of intent, plan, motive, design, mental feeling, pain, or bodily health) at a time prior to the statement is not made inadmissible by the hearsay rule if:

a. The declarant is unavailable as a witness; [added to limit this to very important circumstances- Garford Trucking] and

b. The evidence is offered to prove such prior state of mind, emotion, or physical sensation when it is itself an issue in the action and the evidence is to offered to prove any fact other than such state of mind, emotion, or physical sensation. [also another limitation  in Helman?]
BA. CA § 1252

BB. Zippo Manufacturing Co. v. Rogers Imports, Inc. (NY 1963): Surveys

1. Zippo sues Rogers because their lighters looked just like Zippos. Introduces a survey where asked consumers whether the Rogers lighter was a Zippos lighter.

2. Not a case of first impression but one of the first cases regarding admissibility into evidence of surveys.

3. Issue: Whether there is a hearsay problem.

a. Not hearsay because not shown to prove the truth of the statement, that it’s a zippo lighter.

b. Is hearsay because as to whether believe is a zippo to show they believe is a zippo.

1. State of mind: would be admissible. [but in CA would additionally require trustworthiness.]

4. Even if not within state of mind exception, the determination of whether it’s hearsay does not end the inquiry into admissibility.

5. Need for the statement at trial and the circumstantial guaranty of trustworthiness surrounding the making of the statement.

a. First element: 

1. Requires comparison of the probative value of the survey with the evidence which as a practical matter could be used if the survey were excluded.  If the survey is more valuable, then necessity exists for the survey, it is the inability to get “evidence of the same value” which make the hearsay statement necessary.

b. Second element:

1. guaranty of trustworthiness supplied by the circumstances under which the out of court statement were made.

2. a logical step in this inquiry is to see which of the hearsay dangers are present.

a. Faulty memory

b. Faulty perception

c. Faulty nattation

d. Insincerity

6. Two approaches:

a. Statement oriented approach

1. State of mind: need to actually say ‘I believe’ – majority position

b. Declarant oriented approach :
1. I believe it is a zippo = is what really meant to say when said “it is a zippo’ – minority position

2. [but wouldn’t you be able to imply ‘I believe’ into every statement? So this minority rule would include all.]

7. Not being used to prove that it was a zippo but offered for the purpose to show the belief of the speaker. So not hearsay or exception for state of mind.

BC. [Interjection]
1. all talking about statement sof state of mind where state of mind is actually an issue in the case.  It’s a real substantive issue.

a. Adkins: was the wife’s affection alienated from her husband.  Were her eelings no longer the same and now transferred to the D. Her state of mind was an actual issue in the case.

b. Garford: was he driving on the job – with intention to be driving for the employer. So state of mind of driver as to why on the road was an actual element or substantive issue of the civil action.

c. Zippo: state of mind in zippo was also an actual issue.  Whether the public was actually confused.  What was the state of mind of the public?

d. And so state of mind exception is believed to have been created for these purposes only – where the state of mind is crucial to the case and the only way to figure out what you are thinking is your communication of your past feelings.
e. The next three cases are different. The scope of the state of mind exception = do not deal with situations where state of mind is a substantive issue in the case.  Deal rather with the issue as to whether someone’s state of mind can be used as CIRCUMSTANTIAL EVIDENCE to prove a fact. 

BD. Mutual Life Insurance Co of New York vs. Hillmon (USSC 1892) p 215

1. 26 yrs of litigation documented in Bleak House until all money of estate used up in legal fee sand court costs. $5K in KS in 1879 was a lot of money.  The premiums amounted to more than Hillman had ever earned in any year of his life. 
2. Widow sued the insurance company over death of her Husband at Crooked Creek.  The chief issue was whether a body found at Crooked Creek was that of the insured Hillmon or, as contended by Ds that of one Walters.  To show that the body was that of Walters, D offered in evidence letters from Walters to his sister and fiancé expressing intention to leave Wichita and go with Hillmon to Colorado, where Crooked Creek was located. 

3. Trial court rejected these letters. Justice Gray held there was procedural error. 

4. [Populous movement trying to argue among politicians that country was controlled by East Coast fat cats.]

5. Ds claimed the body belonged to someone else, killed at Crooked Creek and then used by Walters and Brown (Joe Berches – wrote out a confession for the benefit of the employee of the insurance company telling her what had truly happened), his companion, who may have 

a. Had always planned on cheating the insurance co. and by using other’ sbody in conspiracy with cousin of wife who had introduced them and arranged marriage, Joe Berges and traveled with them and Joe Berges shot in the back and face obscured and small pox vaccine added to his arm to appear as Hillman.

b. This was offered to the jury but jury still held for widow. Brown repudiated and testified that had been threatened by agent and told would be charged with murder, but if confessed would ensure he would not be prosecuted for anything. 19 days of cross examination.
6. There is a letter from Walters – who used different name of Joe Berges – travels with Brown and Helman – to his fiancée and sister that he was going with Hillman and Brown and would be going to Crooked Creek.  Admitted in first two trials. Hung. Third trial not admitted on hearsay grounds.
a. Out of court document, statement, to prove truth of matter asserted – that he did in fact go – but worse because not a document that went but that merely plans on going to crooked creek. 
BE. USSC had already decided was fraud and had gotten away with murder. 

BF. Rule: Presumption that if have plans actually do what plan to do. 

1. Relevancy: if have plans, may actually do it. 

2. Hearsay: out of court statement offered to prove the truth of the statement – that went with them to crooked creek. 

a. Thayer Sr and Jr: theory

b. A man’s state of mind or feeling can only be manifested to others by countenance, attitude or gesture, or by sounds or words, spoken or written. 

1. When the intention to be proved is important only as qualifying an act, its connection with that act must be shown, in order to warrant he admission of declarations of the intention.  But whenever the intention is of itself a distinct and material fact in a chain of circumstances, it may be proved by contemporaneous oral or written declarations of the party. 

c. “Wherever the bodily or mental feelings of an individual are material to be proved, the usual expressions of such feelings are original and competent evidence.  

3. Intentions as to plans are admissible as to state of mind exception.

4. CRCP: § 1251

a. Subject to Section 1252, evidence of a statement of the declarant’s state of mind, emotion, or physical sensation ( including a statement of intent, plan, motive, design, mental feeling, pain, or bodily health) at a time prior to the statement is not made inadmissible by the hearsay rule if: 

1. The declarant is unavailable as a witness; and

2. The evidence is offered to prove such prior state of mind, emotion, or physical sensation when it is itself an issue in the action and the evidence is not offered to prove any fact other than such state of mind, emotion, or physical sensation. 

BG. Shepard v. United States (USSC 1933) reading it a second time.
1. Dying declaration was admitted at trial level but was then rejected at appellate court because she was recovering at the time but at time made the statement she actually believed was going to recover.  And then said “Dr. husband poisoned me.” Even though she did actually end up dying. Therefore inadmissible under dying declaration.

2. Prosecution then argues was given of the persistence of a will to live and therefore she was not suicidal as the D husband claimed. 

3. Held: the jury would not be able to so limit it even if instructed to do so.

4. G argues here even though not at trial court, so should not have even been heard, but court hears it.

a. H argues was suicidal

b. G argues had will to live and so giving this to show will to live.

c. But never meant for this purpose and jury never given instruction to it. So was given as a state of mind inconsistent with suicide. 
5. Relevancy: “any tendency and reason” that her statement that H killed her would be inconsistent with her suicical state of mind.  Maybe relevant.
6. Cardozo says, even assuming relevant, with some probative value, fails in spite of this because Prejudice outweighs probative value.
a. Prejudicial value overweighs the probative value. FRCP 

b. The testimony was received by the trial judge and offered by the Government with the plain understanding that it was to be used for an illegitimate purpose, gravely prejudicial. A trial becomes unfair if testimony thus accepted may be used in an appellate trial becomes unfair if testimony thus accepted may be used in an appellate court as though admitted for a different purpose.  

c. “Discrimination so subtle is a feat beyond the compass of ordinary minds. The reverberating clang of those accusatory words would drown all weaker sounds.”

7. State of mind: There are times when a state of mind, if releant, may be proved by contemporaneous declarations of feeling or intent. (Hillmon) Declarations of intention, casting light upon the future, have been sharply distinguished from declarations of memory pointing backwards to the past.  
a. Backward: The testimony now questioned faced backward and not forward. 

b. Past Act: What is even more important, it spoke to a past act, 

c. By someone else: and more than that, to an act by some one not the speaker. 

1. Other tendency, if it had any, was a filament too fine to be disentangled by a jury. 

8. The problem is that 99.99% of the hearsay we cover are descriptions of past events, and so if we accept that the memory can be used to prove that the thing actually happened.  Doesn’t over turn Hillman, continues to recognize its validity, but says is the high watermark of the state of mind exception.  We can look forward but not backward. 

9. § 1250(b) This section does not make admissible evidence of a statement of memory or belief to prove the fact remembered or believed.  Adopts Hillman and then Sheperd.
a. Feds don’t have any section for past.

10. § 1251 is more narrow than exception for then existing state of mind.  1251 – statements of previously existing state of mind – does not follow Hillman and does not shepperd. 
a. “evidence of a statement of the declarant’s state of mind… at a time prior to th statement is not made inadmissible by the hearsay rule if:

1. The declarant is unavailable and

2. the evidence is offered to prove such prior state of mind, emotion, or physical sensation when it is itself an issue in the action and the evidence is not offered to prove any fact other than such state of mind, emotion, or physical sensation. 

11. List

a. Contemporaneous declarations of feeling or intent [Hillmon]

b. Undue Influence: feelings for his relatives but not as to his conduct or theirs.

c. Alienation of affections: leters admissible in aid of a like purpose

d. Damage suits: declarations by patient to bystanders or physicians of suffering but not acts, external circumstances thru which injuries came.

e. Past suffering excluded except to physicians.

f. Insurance policies; intention to go on a journey as evidence of stt eof mind lending probability to the conclusion that the purpose was fulfilled. [Hillmon]

1. High mark past which courts have been unwilling to go. 

2. Declarations of intention – casting light upon the future as distinguished from declarations of memory, pointing backwards to the past. 
BH. People v. Alcalde (1944) (CA SC)
1. Bernice tells her friends that she is going out with “frank”. Was statement admissible.

2. Split decision. 

3. Court says case is just like Hillman. Offered as intention of the declarant to go out with Frank.
4. Dissent: here admitted to show that Frank did something not that declarant did something. 

a. What they are really admitting is her memory of the event, her memory of their agreement to go out.  

5. CA  RE: state of mind where it is an issue in the case or the evidence is offered to prove or explain acts or conduct of the declarant. So dissent won? Except in CA SC in 1986 and cited to Majority opinion in Alcalde and thus ignored CARE.  So ignore the rule, Alcalde is the law.  Evidence of present plans are admissible not only to show what declarant did but to also show what D didd.

6. No idea what Federal rule would hold on this. 

BI. Exception: One actually articulated exception to Sheperd prohibition of using a present memory of past event to show that past event actually took place. 

1. § 1260.  Statement by testator that he had written a will.

a. Would be inadmissible as statement of memory of past and offered to prove that thing remembered was true, that he did write a will.

b. Wouldn’t otherwise be admitted, so create a specific rule for it. Legislature decided wanted to allow in since testator is dead. 

c. Very limited exception to Sheperd rule. 

BJ. Ritter v. Coca-Cola (WI SC 1964)
1. P discovers rat in coke and develops psychological problems, re liquids and mice and nightmates. She relates syptoms to him.  D objects to dr testifying to her symptoms. 

2. Hearsay exception: offered by the party making the statement so the admissions exception doesn’t apply.  Not a declaration against interet. 

3. Theory behind hearsay exceptions, will let things in if extremely reliable that don’t feel the absolute need for bringing the declarant in for questioning.

4. Common Law exception: Statements made to a ‘treating physician’

a. Underlying reliability is that motivated to tell the truth to be treated properly and not misdiagnosed.  

b. But if seeing the Dr. to get him as an expert witness in a lawsuit, may not be as reliable. 

5. FRE: 803(4)
a. No unavailability required.

b. “Statements for purposes of medical diagnosis or treatment.”  For either diagnosis OR treatment, don’t require that they went to that dodtor for treatment at all then.  

c. Goes even farther.  Describing medical history, past or present smptoms, pain or sensation, or inception or general cause or source, insofar as reasonably pertinent to diagnosed or treat.  

d. So long as pertinent is admissible. 

e. Dr. is not a requirement.  So doesn’t only apply to Doctors.  Doesn’t have to be a physician.  Can be the receiving clerk.  

6. Past Physical Condition: In CA do not have this exception for statements for purposes of diagnosis or treatment. Because CA allows exception for PAST physical condition whereas Fed does not. So fed needs past statements on past physical condition. 
a. Don’t need one…

b. “then existing mental or physical state” so covers physical state. So statement made to anyone about your physical condition comes in under the statement of present state of mind.

c. Same is true in Federal, says same as CA present state of mind or physical state. So why if we cover this in CA, and therefore don’t need separate for treatment of diagnosis, why do we then need for  fed when have same statutory language?

d. Exception in CA that not in Fed or almost anywhere else: CA has a statement of “past state of mind” which also includes physical state.  Federal doesn’t have that.  Important because tell Dr. my back hurts right here, but also I FELT this or that – in the past. A past physical state.  

7. But is also much more restrictive: 
a. Federal physical to physician is in 803 – don’t have unavailability as a requirement.

b. Whereas CA requires unavailability. So if available, 1251 wont come in at all.
BK. Past Recollection Recorded
BL. Baker v. State MD 1977

1. Issue: what latitude a judge should permit counsel when a witness takes the stand and says “I don’t remember.”

2. Officers Bolt and Hulk

3. Defendant claims that the victim and second officer were confronted and the victim said it wasn’t the defendant.

4. The second police officer doesn’t remember the confrontation.  

5. So Defendant counsel try to show him the police report made by the first police officer to help “refresh his recollection”

6. At TC was not allowed to refresh his recollection

7. AC says TC was wrong to deny it.  

a. TC confused Present Recollection with Past Recorded 

b. If only trying to refresh present memory can basically use anything.  The document or other trigger is not brought into evidence and so this is not even an issue of hearsay.  The evidence which would be hearsay is not being admitted into evidence.
c. The other side can question whether the memory really was refreshed by the document or other trigger.

d. Even if is an item that would not be allowed into evidence itself.

e. [most abusive kind of leading and most abused.  If use privileged document then waive the privilege and other side gets to see it.] A good trial lawyer will not wait until trial to refresh the witnesses’ memory.  So don’t do it in front of the jury, but if opposing party finds out can use the document or other to counteract it. ] 
8. What can you show or say to a witness in order to refresh their present memory?

a. ANYTHING.

b. From a document which they authoried all the way down to a walrus organ.

c. When the witness testifies to what they remember it is not hearsay because it is their own memory. 

BM. Adams v. The New York Central Railroad Co. OH 1961
1. Recovery of damages for injury resulting in quadriplegia.  

2. Wanted to enter into evidence pencil notes taken after interview by insurance agent of the plaintiff in which he did not mention the claimed injury but rather an antedating injury.

3. Witness agent testified that his own recollection was not refreshed – so NOT Refreshed Recollection.
4. The jotted notes themselves as evidence – could be admissible as Past Recollection Recorded. 
5. At the time wrote the notes accurately recorded what P told agent.

6. At time of interview or soon after.

7. [is hearsay from P to agent and again from record to trial. But first layer gets in under admissions exception.  So second layer is the only issue here. The out of court pencil jotting.]

8. Elements of this hearsay exception:

a. No independent recollection.

b. Witness recorded it himself.

c. Took it down accurately.

d. At time of the event – the time of the statement made or almost immediately after.

9. Offers it as a ‘past recollection recorded’

a. No present recollection, that made a  record, that believed at the time was taken down accurately = past recollection recorded. 

10. Rules

a. If have a document

b. Authored by the witness or by the witness’s direction 

c. If have no independent recollection now of the event
d. And if wrote it down while still fresh in their minds – relatively soon afterwards

e. AND if the witness is able to swear that they accurately took down what they were observing at the time.

f. Then the contents of that document may now be admitted into evidence as a past recollection recorded. 

BN. § 1237 Past Recollection recorded

1. (a) evidence of a statement previously made by a witness ..insufficien tpresent recollection

a. made at a time hwne the fact recorded in the writing actually occurred or was fresh in the witness’ memory;

b. was made by the witness himnslef or under his direction or by some other person for the purpose of recording the witness’ statement at the time it was made

c. is offered after the witness testifies that the statement he made was a true statement of such fact; and 

d. is offered after the writing is authenticated as an accurate record of the statement

2. (b) the writing may be read into evidence, but the writing itself may not be received in evidence unless offered by an adverse party.

a. E.g. court recorder’s transcript – then makes sense would testify is accurate even though can’t recollect the actual thing said. 
3. corroborative witness; one tells the other to write it down. 
BO. Johnson v. Lutz C/A NY 1930: Business Records Exception
1. wrongful death of P when motorcycle crashed into D’s truck

2. Record tring to be offered is P.O.’s report from what ‘witnesses’ said

3. [note that this is not a criminal case – where can’t just take the police record without cross-examining the p.o.]

4. [probably the second most used exception]
5. [if was a Past recollection Recorded – need all the other elements including that p.o. testify that he accurately recorded it and does not have an independent recollection.]

6. In business records do not require the witness to be there. Inherent reliability in business records.  

a. Part of ordinary business and part of your job to keep these records

b. Underlying interest to keep accurate records

7. Here, includes statements made by someone else, so is a problem.  The inherent reliability is absent.
BP. Palmer v. Hoffman (USSC 1943) WRONGLY Held
1. Social worker in its business documents writes down that D said that would allow P to live there rent free for the rest of her life.

2. Layers of Hearsay beginning with first in time

a. Statement by D to the P, an agreement

1. Terms of a K = nonhearsay

2. So admissible

b. D told the social worker that had the agreement

1. hearsay

2. But also an Admission

c. The Social Worker enters it in the file that D told her that D and P had an agreement

1. If offered to prove he said it it’s hearsay

2. Business Record exception – records prepared and under obligation to take it down accurately.  That these records made in the regular course of business are made during the conversation and that properly kept in the file as part of the social worker’s business. 

3. When court says is inconsistent with Lutz – has published and perished.  His analysis here is off base. 
a. Held that business record with out of court assertion by somebody else, needs non-hearsay explanation or exception. 

b. Requires that the Defendant be a person under a business duty or obligation to ipart that information withinthe contemplation of the rule of Lutz. 

4. There were actually two records offered at TC

a. First – checklist, a log, required to take down the information (gas, engine, etc.): Nobody objected to the introduction of the check log.  
1. Pre trip is normal course of business is required by law.

b. Second – the accident report prepared after the accident.
1. not a normal course of business because accidents are rare.  [but we disagree, it is definitely in the regular course of their business to ensure the safety of the transportation and so would investigate the accident]

2. inherent desire by people doing the report to spin the story to their advantage.  The fact that this is after the accident makes it less trustworthy.

3. Congress then said could not use these records in litigation in order to encourage report writers to be more honest. 

5. Post-Litem motem vs. Anti-Litem Motem

a. The difference between AFTER the facts giving rise to litigation and BEFORE the facts giving rise to litigation. 

6. Is this the rule today?

a. Not a frivolous argument to say does not apply because not clear.

b. CA Business Records exception § 1270 – 1272

1. “business”, “evidence of a writing”, “regular course of business”, “at or near the time”, “custodian …testifies to its identity”, and

2. “The sources of information and method and time of preparation were such as to indicate its trustworthiness.” – underlying foundational requirement of trustworthiness. Palmer v hoffman. Normally a trier of fact question not preliminary for the judge – but here is part of the determination before goes to the jury. 

a. There is some play here.
c. Federal – records of regularly conducted activities

1. Rule 803(6) Records of Regularly Conducted Activity
a. “unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness.”

b. Although worded differently, is essentially the same – requires a trustworthiness element. Fed doesn’t always follow CA in requiring an underlying showing of trustworthiness. 

7. Rule 803(7) Absence or Entry in Records Kept in Accordance With the Provisions of Paragraph (6).

a. Absence of business entries. Something that is usually required to be recorded and was not recorded can be used as proof that it didn’t happen.  (e.g. generally record when you pay it, if not recorded, then must not have paid it.) it is an absence of a statement, but allowing the business record in to show that this particular statement did not occur.

b. CA Rule 1272 – absence of recording. 

8. Federal Rule 803(8) Public Records and Reports.

a. Except in criminal cases (where p.o. vs. D because need to face accuser) can let in documents of government.  “unless the sources of information or other circ indicate lack of trustworthiness.”

b. Bother with it despite falling within business records exception, because here don’t need a witness.  No custodian required to verify accuracy of the records.

c. Just send it in – sealed envelope.

d. CA Rule 

BQ. People v. Kohlmeyer (NY 1940)

1. Trying to get evidence in that he might have inherited the mental problem from his grandmother.  Trying to introduce hospital records that will show the grandmother’s illness.
2. Hospital Records: tend to be business records.  Some jdx have separate rules for hospital records.  Without even a person to testify how the records are kept, don’t want to keep Dr.’s away from the important business of saving lives.  So just deliver in official format. [no Custodian of the Records.]

3. Record includes a statement of the Dr. 

a. Can argue that Dr. recording it in regular course of his business so is a business record.

b. Business obligation to take it down accurately

c. Stored in regular course of the business and keep them

4. Problem: Not just somebody describing a fact (e.g., the skidmarks in an accident) Here he is giving an opinion.  He’s an expert, but he is not on the stand. 

5. Can we get in expert testimony by way of hearsay through the business records exception.

6. Allowed it in. and thus set the rule we follow until this day : business records even allows the expert opinion. 

a. Missing the foundational questions as to their expertise and why we should believe them.

b. Before allowed to get it in, have to lay down that foundation by somebody even if not by the Dr in question!
c. Opposing counsel is still at disadvantage because cannot crossexamine but can still impeach by offering conflicting testimony.  Can still attack the credibility of the underlying witness. 
BR. Williams v. Alexander (NY CA 1955)
1. Pedestrian was hit by a car.  Truck driver said that he was hit by behind from another car and then he hit pedestrian.

2. two hearsay statements in ordedr of time

a. First one is that he says that he was hit by a car in these circumstances- self serving is not an objection, but can object to trustworthiness??

b. Second one: statement by person to dr. 
c. Third one – written in hospital report

3. Objection hearsay

a. Medical exception – statement for treatment

b. Business Records Exception – includes medical records, hospital records, and is so broad that it was even broad enough to allow in expert opinion in those medical records so long as type of opinion the expert could give in court. 

4. statements

a. I was hit by a car

b. My car was at a standstill

5. objection to biz record – no duty to take this information into records by the nurse or doctor. Not part of their duty or obligation whose fault it was.  

a. Most federal courts will divide the sentence so that accept one part of the sentence but no the other.

b. Assume for CA is the same but not on exam because he’s not sure. 

BS. Geralds v. Champlin (SC NH 1944)
1. P claimed that injuries caused by his employment required that left leg be amputated.  Superintendent said that the foreman who had spoken to the employee told him that the employee often said he couldn’t work 50 hrs/week because his legs and feet bothered him.  
2. whether the statement is admissible.  Hearsay 

3. Arguing is part of regular course of business, even though not written down, was regular routine practice and reported orally.  Only thing that separates it is that it’s not recorded, not written down.

4. Court says should not matter.  Oral reports are regularly made and a duty undoubtedly exists for making them an dwith correctness.  No element of trustworthiness is therefore lacking.

5. NOT THE RULE.  BUSINESS RECORDS MUST BE RECORDED – written, cd, dvd, but must be recorded. 

a. Otherwise would lose one of the few reliability safeguards. Otherwise stuck with accuracy of the memory. 

6. Corrobarative entry – where one tells the other and the other writes it down.  Then would also qualify as business record. 
BT. US v. Barbati (USDC NY 1968)
1. Judge Weinstein: evidence prof, agent orange opinion, treatise writer, 

2. Ask her who gave her the bill and points to him but can’t describe him.  Time between trial and arrest was significant.
3. Assertion out of court – that it was him. 

4. Weinstein come sup with a theory by which the prosecution could have done this without ever eliciting a hearsay statement.  The po. Could identify the person in court and that the officer could testify that the bill was the one the woman had handed to the p.o.  She can testify that they arrested a man she had pointed out.  The p.o.l can testify that they arrested the man in court. Technically no out of court assertion. 

5. But that’s not what happened.
6. This year 1968 CA had rules of evidence but fed didn’t pass until 1975.

a. Prior identification exception, but at time there was no such exception.

b. So Weinstein let it in under new exception he created.

7. Under what authority: because he can.

8. Why: finds that hearsay statement is probative, reliable, and is on the stand and thus subject to cross examination. Similar to other exceptions ; 1. spontaneous statement exception 2. not likely to allow p.o. to arrest an innocent bystander. 3. need for it because memory is absent. 

9. CA 1238 Prior Identification
a. CA then decided, after cases by justice trainer, to add “prior identification exception”

b. Immediately following past recollection recorded: similar structure, rare exceptions that require the availability of the declarant.
c. Normally unavailability is required.
d. “the evidence of the statement is offered after the witness testifies that he made the identification and that it was a true reflection of his opinion at that time.” Similar to past recollection. Whiel fresh in mind and offered after witness testifies. 

e. But does not require “absence of memory” like 1237.
f. If anything, where does not remember giving accurate identification in the first instance, would not be admissible.
g. In fed, do not require that he remember the original identification. So long as subject to cross-examination. 

1. Owens case: in criminal appeal, must show error was not 

a. witness not available for the statement because of lack of memory. 

b. But need to show by preponderence of evidence was not error.

c. Constitutional rights: but against confrontation right. Was a constitutional violation. Can’t prove beyond a reasonable doubt. 

d. See next class. 
10. Federal Rule 801(d)(1) Prior Statement by Witness.
a. The declarant is subject to cross-examination concerning the statement which is

1. inconsistent…

2. consistent… OR

3. one of identification of a person made after perceiving the person

BU. Prior Inconsistent Statements
1. Offered for non-hearsay purposes

2. Offered for impeachment purposes basically

3. Attacking credibility of witness by showing gave inconsistent  statements

4. Not offered to prove the truth of the prior statement but to show that are inconsistent, unreliable memory, etc. 

5. Theory: how do you know which of the two inconsistent statements is true.  Weighs against the believability of any version coming from them.

6. That’s exactly what the law was for generations. “Prior Inconsistent Statement” admissible solely for impeachment puroses.  There would be a jury instruction to limit it to such.

7. If believe statements are inconsistent may use as to believability of person but not to be considered for its truth.

8. Separate hearsay exception so that the limiting instructions would no longer be given was made available for first time when CA made its rules of evidence. 

9. They included an exception for prior inconsistent statements – can you really trust juries to disregard for the truth of the statement itself?

BV. CA 1235 – if a statement qualifies as a prior inconsistent statement (we will deal with definition of this later with impeachability – where memeory fades may not be classically inconsistent).  Assuming something is inconsistent, it is admissible in CA within a hearsay exception.  
1. Constitutionality of this?  

2. There is something different with what Feds did a decade after CA.  Initially proposed that they create a hearsay exception and make it identical to CA rule.  Did eventually pass a prior inconsistent rule, but not under exceptions but as part of 801 – an exemption from the hearsay rule.  
3. Requirement that doesn’t exist in CA but does in Fed:

a. The FRE require that the prior statement have been made under oath if it will be admissible for its truth. Want a little more reliability.  

b. There is a difference from “former testimony” vs prior inconsistent statement. 

c. Former Testimony requires under oath but it also required cross-examination.  There is no cross-examination requirement.  Had Grand Jury in mind since there are under oath but not cross examined.  Can’t have former testimony from Grand Jury proceeding but can have prior inconsistent statements from grand jury proceeding. 

d. Statement to police would be admissible for impeachment and for its truth in CA but only for impeachment in fed court and would require a limiting instruction. 
4. Not admitted based on trustworthiness of the prior statement but based on its ‘untrustworthiness’ of the statement. 
BW. CA vs. Green case –no sooner had rules been created than ca court threw it out.  Said can do in civil but not criminal.  They actually said because seems D to deny them the right to confront their accusers (Johnson case – sexual abuse of daughter, statement of mother re orgies and of daughter but by trial, both had recanted their prior statements and complaint but explained why – because hated him and wanted him out.  That was never appealed to USSC until later.) Confrontation Clause.
BX. Dallas County 

1. Courthouse was   the tower collapsed, the courthouse investigated and found charred timbers, didn’t look new.  Said lightning was cause and had witness, Insurance said were other reasons and charred timbers due to prior fire in courthouse.

2. Would newspaper showing previous fire.

3. Business records exception? No.  These are not kep in regular course of business, even though keep them, not as part of biz records.

a. Not in biz of getting news right, but of selling newspapers and advertising.

4. Ancient Document
a. 30 years fed, 20 years CA

b. Needs to be ‘relied upon’ –  and has not been. (e.g. for a boundary line)

5. Judge Wisdom 

a. Creates an exception but what is different is that makes it specific to THIS case and does not create an exception that will live beyond this case.

b. Newspaper account exception for the dallas county case based on its unique circumstances, and that’s it.  So can’t use for new york times or other circumstances.

c. Functional Necessity Rule – needed because it’s the best we are going to do. His argument for the creation of this type of ‘discretion in federal judges to create their own hearsay exceptions when needed.  His prestige was such that it had a significant effect on the creation of FRE – see 807.  
BY. Rule 807

1. A statement not under other rules, but has trustworthiness elements, is not excluded by the hearsay rule if the court determines (a) it is offered for a material point [although materiality is not in the law generally anymore] (b) is more probative on the point offered than any other thing than can be offered.  More trustworthy than if put witnesses on the stand.  THE MOST TRUSTWORTHY. (c)the justice ya da ya da, discretion not to admit the hearsay if in interest of justice.  (d) however, not admitted unless give adverse party sufficiently advanced notice. 
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Prior Inconsistent Statements:

· California has removed the word prior - Theoretically statements made after testifying that are inconsistent with testimony could be offered in evidence 

· What is the non-hearsay purpose of prior inconsistent statements? 

· Impeachment purposes - attack credibility of witness 

· Not offered for truth of statement but rather that they had said something different and are unreliable 

· This is what the law was for generations - these statements were admissible solely for their impeachment purposes and not for the truth of the statement, can only be used to reflect credibility of witness - jury instructions would reflect this 

· No hearsay exception
· Now we have a hearsay exception in which the limiting jury instructions would not be given - could be offered for truth 

· California first allowed this 
· Theory is that we can't trust jurors to disregard the prior statement's truth 

· Broadest of all hearsay exceptions
· Different when Congress passed this rule for the Federal Courts 

· Not included in section of exceptions in the hearsay rule, but rather apart of 801 - exemptions to hearsay 

· Inconsistent statement will only be admissible for its truth if its under oath and at a trial, hearing, or other proceeding, or in a deposition 
· Different from former testimony exception in the proceedings allowed 
· Former testimony requires cross examination whereas Inconsistent statements does not 

· Inconsistent statements are allowed from Grand Jury Proceedings (and former testimony does not allow this because Grand Juries do not have cross examination)
· Statements made to police 
· Not admissible for Federal courts for truth (is allowed for impeachment) 

· Admissible in California courts for both truth and impeachment
· Ironic because most hearsay exceptions are allowed because their reliability increases due to  their high level of trustworthiness, whereas inconsistent statements are allowed for the fact that the reliability of the statement is decreased and their trustworthiness is lower 

· A statement not allowed in the first place because we deem it to be not reliable or not trustworthy enough to be allowed in, can now be offered in evidence if the witness denies its truth while testifying - How does this make the statement more reliable or trustworthy? 

· Other problem is that statements told through the mouth of a police officer or DA sound more trustworthy and reliable to the jury despite the credibility issues with the declarant - psychological effect on jury 
· Theory for allowing prior statement is because the witness testifies in some way that is inconsistent with their prior statement 

· First hearsay exception to be challenged on constitutional grounds 

· California Supreme Court in People v. Johnson ruled that this exception could not be used in criminal cases due to the unconstitutionality of the statements being made without cross-examination
 

Dallas County v. Commercial Union Assurance Company

· Issue whether or not an old newspaper could be admissible 
· Does not fall under the Business records exception 

· Doesn't fall under ancient document exception (must be 30 years old) because it must have been relied upon for the last 30+ years 

· Does not fall under any particular hearsay exception 

· Judge creates his own exception 
· Limited to facts of this case - does not create general rule 

· Concentrates on functional necessity - best we can do 

· Predecessor to Rule 807 - Residual Exception 

· Statements not covered by Rule 803 or 804 but having equivalent circumstantial guarantees of trustworthiness are not excluded under the hearsay rule if (a) statement is offered as evidence of a material fact (b) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (c) the general purposes of these rules and the interests of justice will  best be served by admission of the statement into evidence.  Must also give proper notice to adverse party 

· A & C not very important - B is the important part of the rule
· 807 exception should only be used rarely and in exceptional cases 

· There is no California Residual Exception
Turbyfill v. International Harvester Co.

· After accident Boss told employee to go into a room alone and write down everything that happened then witness died 

· If he were alive to testify this would be an example of Past Recollection Recorded 

· Not under business record exception 

· Admitted under old rule that no longer exists - the equivalent of the current Residual Exception 807 

· Court finds record to high level of trustworthiness since he wrote it in a room by himself and not subject to influence 

· This is sketchy reasoning - declarant is still personally liable and still an employee who will give the record to his boss
· Same guarantees as other exceptions and only evidence on point of issue
 

California v. Green

· First case on constitutionality of Prior Inconsistent Statement Exception 

· Horribly written opinion 
· Cal SC argues unconstitutional for lack of confrontation 

· US SC states that Cal court is wrong, Defendant had plenty of opportunity to confront the witness at the preliminary hearing 

· But what about testimony allowed when declarant spoke with the police? 

· AG admitted that this was unconstitutional 

· Court however holds this is constitutional because witness is now here in court and on the stand 

· If his faulty memory in fact made it as though he were not available then it may be unconstitutional 
· Now Rule 1235 does apply in criminal cases 
 

United States v. Owens

· Holds that cross examination is effective even if the witness can't remember - overrules/tempers Green decision in this respect 
· Still good law - Crawford which is later decided does not overrule or in any way cast aspersions on Owens
BZ. Confrontation Clause

CA. Crawford v. Washington (USSC 2004)

1. Two version of events: 

2. H found victim attacking w and H defended her. Statement to police implicates her husband in the stabbing.  She is never called to testify because W can’t testify against H in Washington state. (would not be the rule in CA- because in WA H can prevent W from testifying, although he can waive it, he doesn’t have to affirmatively say H doesn’t want W to testify).

3. Trial court allows her statement describing the crime into evidence, although she is never called as a witness. 

4. Appealed to USSC

a. WA state only provided 2K for appellate lawyers. So by tiem through state SC money used up.  Isseu was nteresting enough though to take it pro bono. 

b. Brings in professor Friedman who had written this confrontation area?
5. Issue: whether that statement can come in.

a. Never confronted her in sense of cross examining her.  Was it reliable enough?

6. Does this court tell us they will apply Ohio vs. Roberts trust and reliability analysis?  The case doesn’t necessarily overrule Ohio vs. Roberts, but they ask whether the testimony is “testimonial or not”.  

a. Professor friedman’s article regarding real issue in confrontation clause.  So came from his law review article.  Justice Scalia was receptive to this argument.  Originalist argument, back to Framers time 1791, and discover that for about 100 yrs English and American law had not felt it proper to allow hearsay if the D did not have an opportunity to confront the witness.  

b. USSC agrees is the basis for confrontation clause.

c. A test that only looks at reliability is that can be reliable does not mean satisfies confrontation clause.  Fairness issue of confrontation.
d. Most controversial issue is “what do you mean by “testimonial”?
1. any testimony being offered against D at trial

2. offered as testimony in some proceeding, e.g., like a grand jury, offered here at trial without opportunity to confront then or now.

3. .Something somewhere in the middle – statement to a p.o., a letter accusing D of something, 

7. Scalia says will leave the definition of “testimony” for another case.

a. Here, W’s testimony taken as part of G’s investigation to obtain criminal evidence against H, and now being offered without D having opportunity to confront her and ask her questions about it.  Says this is an easy case, is testimony no matter what the definition is.

b. So now shifted from reliability and trustworthiness on the one hand to the notion of’confronting’ the witness on the other.

c. But other questions, is OH vs. Roberts still good law? 

CB. Davis v. Washington / Hammon v. Indiana (USSC 2006) 

1. Hammon - P.o. went into house, seemed frightened but said nothing wrong, p.o. took some notes but broken account, 

a. Takes place after criminal activity has happened, p.o. takes note after the crime, 

b. At trial Hammon does not testify. 

2. Davis_ 911 call, when operator answered the lady hung up and operator called back.  Seemed like in the moment attack but all very sudden and ran out in the middle of the call. 

a. Takes place during the attack, describing that he is hitting her and then he leaves during the call. Then describes to operator what happened after the attack.
3. What is definition of “testimonial”? = For use in a prosecution.
a. Statements made during police investigation, after attack, would be testimony. 

1. In Hammond, classic law enforcement investigation.  For the purpose of putting together a case against the D.

b. If it’s during attack in order to respond to crime it is not testimony. 

1. In Davis, was public service to respond, not to put together a case against the D. Quelling an emergency situation.
4. So what do we now know?

a. Doesn’t have to be at a proceeding, since statement to p.o. is included as testimony.
b. Does not involve ALL out of court assertions offered by the government against D, because allow Davis.

5. Point of view of the declarant is the key

a. But the court does not define it as from the motive of the po but rather from the perspective and motive of the witness.  So seems to be contradictory.  
b. Giving information to get help in stopping the crime vs giving information to provide info on the D. 

6. What we don’t know til this day.

a. Does this rule only apply to statements to p.o.?

b. Appears to be the case since always make reference to the government officials.  What strange results might that cause? 

c. “D did it.” If say to p.o. = testimony. If say to a third party = not testimony.  E.g.,, writes a note or letter documenting the details of what D did and then says because I would rather not come to court I am submitting thi sin lieu of having to testify, and then leaves.  It’s not a statement made to the police, and yet clearly as testimonial.
d. Court is saying that all of these hearsay exceptions may be unconstitutional (e.g., excited utterance exception) under confrontation clause – so does not apply to civil cases.

7.  “Firmly Rooted”
a. Does Ohio vs. Roberts still exist or not?  He didn’t say in Crawford but here Scalia says that Crawford “overruled” Roberts.  Says that directly, but not needed for the holding so may be dicta – so all scalia may have been saying is that it’s overruled Roberts in the sense that Roberts said Hearsay satisfies the confrontation clause if made under sufficiently reliable circumstance, not in that Roberts said that in order to be constitutional circumstances must be reliable.”

b. If partially overrurled – then have two arguments

1. it’s testimonial nad did not have opportunity to confront

2. it’s non-testimonial but it is not reliable. 

3. he personally believes that has been overruled completely

4. But to me seems reasonable to have this limited confrontation issue to investigation phase by p.o. since have other due process or other ways of protecting the D from unreliable or untrustworthy non-testimony. 

8. Note

a. nothing about Crawford changes owens because no unavailability.
b. OJ simpson exception for diaries – 

c. Green also not changed because witness is on the stand and being confronted

d. But

1. declarations against interest

2. excited utterance, some

3. business srecords? If not by G, then maybe no confrontation if ‘testimony’ only includes statements to p.o.

4. prior inconsistent statements should not be affected because get opportunity to confront, even though since no recollection can’t be confronted.

a. what owens does is eliminates the concern, green returned case to CA for lack of memeory and denied confrontation, ownes said not really a concern, 

CC. Compulsory process

CD. Chambers v Mississippi (USSC 1973)

1. Not only a provision entitling criminal defendants to confront witnesses against htem but also a provision to have a right to compel witnesses to testify on your behalf.  Defense attorneys can subpoena witnesses for trial. McDonald is one of the two guys who rushes Chambers to the hospital.

2. Victim was a p.o. black who goes with W to an event and is shot and eventually dies in hospital from wounds inflicted.  Before death actually shoots at the person who shot at him and his white colleague tell sD to shoot guy who shot him, shoots chambers in the head and chambers survives.  Eventually is brought to trial.  ??
3. Chambers claims he didn’t shoot the black officer.  He offers the statement that McDonald makes a statement that he in fact shot officer liberty and then he recounts it.  Why would he confess to something he hadn’t done? His explanation was that prominent member of Black community who told him that if he confessed them Chambers would sue and would split with McDonald the proceeds and McDonald would not be convicted.  McDonald had told at least three other people at three other incidents that eh had shot the p.o.  Almost immediately after the shooting and way before meeting with Deacon.  
4. Trial court does not allow in the statement made to other people but not the statement made to the police.  

5. Statements are hearsay but so were statements to the p.o.

a. Exceptions: declaration against penal interst.  But it wouldn’t have applied because he’s available anyway.

b. Exception: prior inconsistent statements, but MS had no hearsay exception for this. 

c. Exception: but it is still impeachment which was available even before inconsisten statements.  But it had to do with voucher rule, if McDonald was called for chambers witness vs G rule.  

6. Common law rule then was that when you put a witness son the stand you were vouching for their credibility.  The other side could impeach them but you couldn’t.  So D asked G to call him a switness and didn’t and court didn’t make them.

a. Shouldn’t have even let the statements to po. Either but judge probably trying to give him a better chance of defense.
b. Chambers is convicted.

c. State SC passes.

d. Writ of certiary to USSC and submits a request for counsel.

7. Long history on how powell , white conservative gets appointed to the court, how he accepts giving chambers release on bail, then USSC forced to accept hearing it, and so he is given task of writing the case.
8. Holding: Defendants cannot be denied the ability to call witnesses to put up a defense.  If the rules of evidence deny the D the right toa fair trial, those rules of evidence must bend.  The rules are not equal in criminal cases.  Criminal D’s have an advanrage that prosecutors don’t, the Constitution.  The rules of evidence may apply to G without violating constitutional rights, but their application may violate D’s constitutional rights.  The constitution is more important.

9. It took 16 yrs before USSC decided a case with a majority opinion after this.  But USSC basically buried it, cited 3K times by ower courts but USSC didn’t mention it until 1997 favorably.  

10. Chambers years before told us that exclusions based on hearsay don’t necessarily apply to D’s in crmiminal cases 1) confrontation or 2) compulsory process or 3) due process. Two separate rules apply, on to G an done to Ds. 

CE. CHARACTER
1. Cleghorn v. New York Central & H River Ry. CO. p384
a. Relevancy: if drunk at some times, may have been drunk this time. 

b. But it is prohibited from being used for this purpose.  It isn’t that it’s irrelevant.  Though logically relevant it is just damning.  

c. So created blanket rule: character evidence is not admissible in a civil case to show that the actor acted in conformity with their character and did the thing on this particular occasion.  If occasionally showed up drunk, can’t give that to show drunk this time. 

1. It’s really a codification of a 352/354 analysis.  Balancing prejudicial vs probative value. 

d. But if has this propensity: then certainly his employer would be aware of it and would be on notice.  Would be negligence. 
2. Wellman, The Art of Cross-Examination
a. D being sued for defamation because the D said of him, he is the kind of man who would steal his mother’s bones from her grave and sell them in order to buy flowers for a harlet.

b. Obviously not actually accusing him of stealing the bones. 

c. Evidence that the statement is TRUE is a defense to defamation in America.

d. Would evidence as to his character be inadmissible? 

e. Is going toward an element of the defense, so this is an example of where character itself is an issue in the case, apart from “propensity” only. 

3. So how do we figure out damages?
4. But what do you show?  The rumor of his prior reputation and post reputation? Would be the worst form of hearsay.  Offered to prove the truth that they believe he is that kind of person although not that he is actually that kind of person.  
a. So does not run afoul of the character evidence prohibition AND the hearsay.  !!
5. E.g., Britney Spears.  Offering evidence in custody battle that she is drunk an dcareless in front of the cildren.  IF has this character trait, is unfit to care for the children.  Not giving necessarily for “propensity” to show did it this time but that is not worthy of being the caregiver. 
6. List of Exceptions where Character Trait is Relevant as Separate independent

a. Defamation cases

1. Truth of defamation – defense

2. Damages – difference between prior and after

b. Negligent Entrustment

1. the employer who knows employee is a drunk

c. Child Custody Cases
d. There are no more exceptions! Period.
CF. HABIT: ROUTINE PRACTICE: is admissible
1. Compare to Character: is generally inadmissible
a. Evidence that every time he ever crossed a RR Track, they would stop their car and get out and listen and then an donlyt hen would cross.  

b. So not showing his character but rather what? Their behavior?

c. We exclude character evidence when it is given to show propensity, although relevant they were too prejudicial
d. But the law chose to distinguish HABIT and Routine and Practice from Character

2. More probative than character evidence.  

3. So if it is a habit, a particular response to a particular stimuli, then that is a habit. Habits are far more probative than general character and probative value far outweighs its prejudicial impact.

4. It’s the rule for all jurisdictions. 
CG. Exceptiosn that treat character evidence differently

1. civil: can’t use them for propensity

2. Criminal: 

CH. Michelson v. U.S. p387

1. Alleged bribery case.  Go alleges M tries to bribe the IRS agent for back taxes.

2. Character evidence that he is honext and wouldn’t do this so must have been entrapment.  Is being offered as propensity evidence, why when we just said we can’t use it for propensity.  Here, not using it because it is an element of the case.  So why using it. 
3. However, defendant in criminal case can use character evidence. “The Mercy Rule”.  Because D’s merely have to raise a reasonable doubt, they can offer the type of evidence that they are not this type of guy.  

4. e.g. jury instruction for MI. 

5. Prosecution can’t raise it.  For generations that was true, but in 1995 the Fed and CA created exceptions for that rule. Prosecution is allowed to offer as evid of character

a. Rule 413Rul 414: allow the prosecution in a criminal case to offer in its case in Chief.  Similar Crimes Committed : sexual assault (413) or Propensity if it’s a child molestation case (414)

b. CA Rule 1106: allows in evid of prior sexual assault.  1107 allows in evid of domestic violence. 

c. No blanket exception for prosecution to delve into character, only limited to these.  

6. Once they say he wouldn’t do this, the prosecution can cross-examine and call their own witness and no longer tied hands to offer bad character. 

CI. Three ways in which evidence that could be admitted at trial in this universe

1. Specific Acts: Put on people who talk about specific things the D has done in the past (e.g. found a wallet with wads of cash and went out of their way to locate owner

2. Opinion: Offer someone who can offer a wise opinion – a friend who’s known for a long time

3. Reputation: offer someone who can say what their reputation in the community is

1. We are allowed to bring in the reputation but not specific acts or opinion because don’t want all of these sideshows to the circus. May not be the most reliable but the easiest and quickest.

2. Allowed to cross exmine the witnesses called for “quasi-expert” in the D’s reputation. 

4. Witnesses that knew him in prior years, but crimes from back them

5. Will allow on relevancy for impeachment rule.  
a. The jury is given a limiting instruction, these prior acts are not being offered to show that he did them but that having done them might have an effect on the person’s testimony.  It would be completely ethical even if prosecutor knew that D was innocent of the charges.  Can still use for impeachment because issue is not whether it was true but rather WAS IT KNOWN>  Would the community know about this.  Would reputation have beeaffected.    

b. Can use in cross-examination specific acts but not to show that he is a bad character.  But D also not allowed to use specific acts.

6. D is allowed to bring up the good and character of the victim, then prosecutor has door opened for these character witnesses.  Offered to show victim had violent dipspotiion and prosecution can show where victim turned the other cheek.
7. Federal Law: 

a. In a murder case it doesn’t require a character witness to open the door for the prosecution.  IT doesn’t require attacking V as violent before P can show evidence of V’s good character.

b. All that is required in criminal is that D has offered the self-defense. 

8. Not only does the D open up door by going into V”s character, but also in CA, If the D decides to delve into V’s bad character, the prosecution can respond as to V’ sgood character AND opens the door into D’s character as well.  
a. I am a good guy: Prosecution gives evid of violent

b. D asyas V was a violent person = prosecution may respond that V was peaceful

1. Additionally in CA: can respond that D himself was violent.

c. Then would bring in D’s character, 

9. When CA and Fed Rules passed

a. Expanded the mercy rule and prosecution’s response to include not only reputation, but also opinion, BUT NOT Specific prior conduct.

b. Only time see specific prior conduct is for above limited times. 

c. Under the mercy rule now can use reputation and opinion.

d. In those narrow cases where character itself is the issue (defamation, child custody, negligent entrustment) in CA and Fed then judges can use all three.  Reputation, opinion, andprior conduct.

CJ. Exceptions 

1. Evidence that looks like character evidence offered to show some other element.  But D’s also trying to get it in, e.g., offer evidence that somebody else may have committed the crime.  

2. Tucker v. State p421

a. Finds dead guy in his living room, and it’s happened before.

b. Prosecution tries to bring in that D used this claim before, that he woke up and found someone dead in his home.  There are reasons not to believe that you didn’t kill this guy. 

c. Impeachment: But using prior act to show something here.  

d. Modus Operandi: This is your method of committing this crime.  Here, you kill people and then claim you found them there.

e. Normal rules is are allowed to get that in, but only if can show that it is so unusual, it is unique enough that it is a sort of signature.  

f. Have to give evidence that he was the guy who did the prior crime, even where there is a conviction, in order to offer that this is their signature.
g. But how much evidence? Clear and convincing evidence.

h. In CA reduced it to a preponderance.  In this case by clear and convincing that D in fact engaged in those prior acts.

i. So how do you do that? 

j. G failed to show by clear and convincing tht D had done the priors. 
3. People v. Massey SP 105

a. CA: Two cases: one woman saw reflection of man thru window and he took a piece of her sheet. 
b. In second crime, in same neighborhood, here took a towel. 

c. But probably to carry stuff out and probably not that uncommon. 

d. Other issue in Massey, is he was acquitted, not even convicted.

e. All cases cited don’t say what they say they say.  

f. Can use prior act if never convicted, but gap to get to actually being acquitted of it. 

g. IN FED: USSC followed Massey, doesn’t matter that were acquitted, can still use it against you to show modus operandi.  

h. Compare to Habit or to Character. \
1. Character Evidence: If did it in past, did in present
2. Modus Operandi: If he’s THE GUY who did it in the past, he is THE GUY who did It in the present. 
3. vast majority used in criminal but can also be used in civil. 
CK. Any witnesses’ propensity to tell the truth
1. General rule that you can’t offer evidence of propensity with some small exceptions

2. criminal” D allowed to offer his evidence as to god character and prosecution rebuttal

3. other miscellaneous

4. One really big exception to prohibition against propensity/character evidence: avail in criminal and civil cases: Any witnesses’ propensity to tell the truth or not
a. CA
b. Fed
5. As a party in a case, character evidence is inadmissible especially in a civil negligence case, if negligent in one occasion then careless now.

6. But can use for every witness in any proceeding

7. Attacking the witnesses’ believability

a. Prior inconsistent statements – compare to this.  Since also attacking believability of the witness
b. Character Trait for Lying, Dishonesty – potentially have these character traits for breaking the law (e.g., perjury), 

8. attempt to impeach witness b showing character traits
a. evidence of reputation for truth and veracity
b. every time a witness takes the stand, allowed to bring up the fact that have a bad reputation in the community for truth and veracity, dishonest, unbelievability, liar, HONESTY: not a thief, broader term, within with VERACITY: the truth telling falls as a subcategory.
c. Honesty: broader term
1. Lying: within honesty.
9. See Jury Instructions

10. Evidence

a. Reputation: witness as to his reputation

b. Opinion: witness’ opinion

c. But not Bad Prior Act: 
CL. People v. Sorge
1. for performing abortions
2. Prosecution shows prior acts to be used against her.

a. Modus Operandi: not offering it for this, but would be an acceptable character propensity.  Would have to show in a very similar and UNUSUAL way.  By preponderance/ clear convincing evidence and then show its her modus operandi.

b. Accident or mistake: did it but was an accident.
c. Character evidence: that she has a propensity.  Relevant to show she may have done it again.  But this is not admissible because offered to show propensity and before can use for propensity need (relevant but prejudicial so need to have the D open the door first before prosecution can allow into evidence.)
1. But nobody allows specific prior acts to show propensity, even when D opens the door, can only show reputation or opinion.  But so time consuming o show specific prior acts. (CA does for …)

2. IN CA narrow exception for child molestation cases to show propensity by Specific Prior Acts. Michael Jackson case.
d. To Show Witness Willing to Violate the Law: the law allows a witness to be attacked in this matter.  Not merely by reputation and opinion, but also by Specific Prior Acts.  And since perjury is a law, we allow it to impeach the witness. 
e. Would not be admissible in a vast majority of jurisdictions.  NY here is taking a broader approach to these prior illegal acts in order to impeach the witnesses.  

f. The Rule of Infamy: Vast majority of jdx would require an actual CONVICTION before it can be used against the witnesses.  

1. CA Civil Cases: Can use the witness’s poor reputation, opinion, OR PRIOR CONVICTED FELONIES when attacking their credibility.
CM. Rule 609 FRE
1. What you need in order to use a prior act to attack a witness. 

2. 609(a) for purposes of attacking the credibility of a witness.  OTHER than an accused.  Has been convicted of a crime shall be admitted subject to 403 if punishable by death or imprisonment in excess of a year. = a felon.

3. Subdivision 2: evidence of convicted of a crime (no 1 yr rule) shall be allowed if fraud was an issue, Honesty or False Statements (differentiate). 
a. So ANY crime, misdemeanor or felony, that relates to honesty or false statements will be admissible WITHOUT a 403 analysis.  By statute have decided probative outweighs prejudicial value. 
4. Unconvicted Prior Acts but only as to truthfulness. Specific Instances of Conduct of a Witness: for purposes of evidence, other than crime may not be by extrinsic evidence (will do this later in Oswald?) but MAY however in the discretion of the judge if probative of truthfulness or untruthfulness or concerning character of truth/untruth as to another witness to which first witness is testifying… 
a. Cross-examination only

1. Not by way of other evidence, e.g., via the job application or witnesses who witnessed it.

2. Only by questioning D about it. Not resorting to extrinsic evidence: other witnesses, other experts, other documents.  Here document only used as ‘instrinsic’evidence during cross-examination. If had denied was his signature, would not have been able to disprove it via other witnesses. 

b. Only with acts of untruthfulness (not of dishonesty!)

1. e.g., not petty-theft, only lying

2. saw a film of a trial.

3. if have evidence of witnesses’ untruthfulness, here the job application where swore to support the US Constitution when he was a communist seeking to overthrow the US, so goes to truthfulness, a specific prior act of untruthfulness.
c. 10 year rule: within 10 yrs of release date can still be used, unless outweighs prejudicial effect, Not the normal 403 determination.
1. Probative value substantially outweighs its prejudicial impact. 

2. 403: prej impact subs outweighs probative value

3. are the exact opposite

CN. CA Rule: 786-788

1. 786: evidence of traits of character other than honesty or veracity or opposite is inadmissible

a. Subject to 788 specific instances is inadmissible as to credibility of witness

2. 788: prior felony convictions for credibility of the witness, 

a. To this day in CIVIL cases only prior specific act that can be used against that witness is prior convicted felonies. 

b. In CRIMINAL: referendum passed said that repealed the rules on character prohibitions. 

c. People v. Harris: seminal supreme case in the area. D tried to attack the credibility of a prosecution witness by bringing up a theft crime theyd been convicted on as a misdemeanor.  D argued that in CA prop 8 repealed that rule. All relevant evidence would be admissible unless excluded under some other rule. 

1. CA SC: said you admit that evidence.

2. Misdemeanor convictions if relate to honesty or dishonesty, along with felony convictions can be used against the witness. Doesn’t apply to civil.

d. What about unconvicted prior acts?

1. lower courts are admitting them if relevant to honesty/dishonesty in criminal cases.

2. Can you cross examine? Can you use extrinsic evidence? 
3. Prior misdemeanors and prior untruthful acts can be used in criminal cases in CA. 

a. But not sure of any limits as to convicted acts. 

b. How about the accused? 

CO. 609: other than an accused, evidence that an accused has been CONVICTED of such a crime, shall admit (those not related to honesty: eg drunk driving) admissible IF the court determines that probative outweighs prejudicial impact to the accused.
1. Not repetition of 403 or of the 10 year rule but rather part way in between.

2. Prob > Prejudicl.  No “substantially outweighs” and not prejuc Subs > Probative. 

CP. Beagle???

1. Introducing their prior convictions is very dangerous.  Might result in jury issuing the convictions rather than view it as relevant to the case. 

2. No 10 yr rule in CA so tr to figure out whether it’s old or not.  If old, probably shouldn’t be used, less probative and prejudicial probably outweighs probative.  Not telling gyou how many years, but it old maybe shouldn’t allow it.

3. Should take the type of convition into account: is it probative to this case.

4. Is it TOO similar to the crime.  Is more probative, but it is also more prejudicial.  
5. Problem is that trial courts don’t seem to deal with 403 rules very well, which is what started this whole discussion in the first place on character evidence.  CA trial courts did in fact use the Beagle prohibition as mere guidelines and not really being good at it.

6. People vs. Rist?

a. CA SC now says, trial courts didn’t listen so have to do what ancient courts had to do and take away your discretion under 352.  No more guideliens and discretion.  These are now the RULES of EXCLUSIN

b. 1. if old, exclude it period.

c. If not related to dishonesty, exclude it

d. If they are similar to present crime, cannot admit it, period. 

7. Proposition 8 then Eliminated this rule.

8. CA SC in Castro: defining what the referendum did to prior case law of begle and rist?

a. Prop 8 talks only of relevant evidence.

b. So when is evidence of prior conviction not relevant to the honesty of the witness? If crime does not relate to Moral Torpitude then not relevant.
1. possession of drugs for personal use: where others not in danger. Then not moral turpitude.  

c. Court concludes was intended to overturn and did overturn RIST only.  No longer are those requirements imposed on the lower courts. No absolute.

d. BUT that means beagle is still in play. 

CQ. Defective Capacity
1. Witness/D can’t hear/see/is crazy; they lack a certain capacity.  Not really talking about competency but merely the ability to testify.

2. Ability to understand and obey the oath, as an example.

a. Film: the witness has a psychopathic personality.  Meaning person has no remorse or guilt.  Therefore would feel no regret about lying.  

3. Bias: as another way to impeach. 

a. Not accepting a fee, so not an expert. 

4. Faulty Expertise: lack background, expertise, testimony is incorrect (e.g., of what is psychopathic personality)
CR. State v. Oswald, WA SC 1963 p 499
1. Prosecution wanted to testify

2. witness testified they saw D at time at robbery in Portland, at the bar at Cheers or whatever.  Had seen him there every day for last six weeks. 

3. Prosecution had witness during that span of time had seen him in Seattle months before, where robbery took place. 

4. Not using this to show was casing the joint, would be a material fact.  But is a problem because is extrinsic to the case.  Issue as to whether prosecution can call these witnesses because goes to impeach the defense witness.  
5. D argues is collateral and does not materially relate to guilt or innocence.

6. Prosecution is providing it however to show witness was wrong about one of these days and so could be wrong about the date of the robbery.  Therefore is relevant.  

7. CA RULE: Prejudicial Impact Substantially Outweigh Probative Value therefore excluded? 
a. Probative value is high because if wrong about one day could have been wrong for the night of robbery, unless there is some particular reason he remembers that particular night (e.g., brought turkey for thanksgiving).  The more distinct the more probative.  The less distinct, the more probative the evidence he was wrong about one other night.  
b. Prejudicial impact: time consumption of going into the issue

c. Probative Value: the more specific or distinct the evidence for or against.

8. WA rule here annunciated is the majority, common law rule and the federal rule: 
a. Rule of Exclusion (period).  If trying to impeach a witness based on an unrelated/immaterial/collateral matter, then are not allowed to resort to extrinsic evidence. 

b. Time concession.  

c. Collateral: only relevant to the case because of the particular witness.  

d. Compare questioning whether witness exited a porn shop vs a church where collateral.  Whreas leaving a bar (where capcity is in question) vs. a church.  Then would go toward capacity and has a bearing as to his ability to be a witness.  

e. So long as witness is being cross examined, still on th stand, can show evidence and question as to collateral extrinsic issues, but can’t bring in other evidence or witnesses.  

CS. Bias

1. Greatreaks v. U.S. 1954 US 9th Cir. Supp. 122
a. Police officer testifies to prosecution that D attempted to bribe p.o.
b. D tries to bring up that based on disagreement before b/n p.o. and D. disagreement ended with the D badly beating the officer and as a response to that the officer said “I’ll get you back someday!”

c. So p.o. has some bias against the D. It’s clear however that the beating is very relevant to why he is bias and gives context to the statement. 

d.  But here Defense attorney is getting bias by admitting D beats up cops. Brought up D bad character when prosecution couldn’t.  So defense tries to bring up why he beat up the p.o., which is that p.o. allegedly beat up D’s wife.  

CT. Prior inconsistent statements
1. CA and Fed now allow in for their truth, prior inconsistent statemnts, and not merely for impeachment.  Fed only if under oath.  But both say coming in if admissible for impeachment purposes. 

2. Coles v. Harsch p 549
a. Wrestling at a picnic. Alleged inappropriate conduct so H claims in divorce action? Witness is called to testify on lienation of affection case by defendant, witness to the scnee.  And says there was nothing improper just showing wrestling moves.  

b. H lawyer wants to question the witness now about a statement that he thought the very act as being ‘disgraceful’ as opposed to ‘appropriate’ as he testified here.  

c. Court comments on certain requirement: Must lay a proper foundation before you will be allowed to resort to extrinsic evidence to the statement.
d. Want to make certain we don’t waste the court’s time.  So first must lay down the foundation and describe the time and place.

1. if admits or no need to call extrinsic then don’t waste time.

2. If still need to bring in other witnesses, can.

e. CA and Fed are not as concerned with this time consumption as common law was. But do see in CA and Fed the proper laying of the foundation standard.  But not exclusive, there is an alternative by which you cn offer the extrinsic evidence without needing to first lay a proper foundation.

1. Alternative:

a. Don’t have to present the foundation to the witness if the witness has not yet been excused and is available to be recalled.  
b. Then give witness an opportunity to respond.  Is a fairness question but not so much a time issue.

2. Alternative2:

a. If no foundation

b. No witness cuz excused or unavailable.

c. But if just found it and “in the interest of justice” then judge would let in, but small chance. 

3. Larkin v. The Nassau Electric RR Co 1912

a. Party cross examined him and said had dictated his testimony and is shown the writing, and didn’t realize it said that and didn’t really mean that. 
b. Problem with evidentiary issue? He wasn’t shown the writing before he testified. 

c. CA Sec. 769: inconsistent sentence “in examining a witness that is inconsistent with any part o fhearing not necessary to disclose to him any information of statement or conduct.”

1.  Rule in Queen Caroline’s Case

2. If trying to impeach a witness based on prior inconsistent statement which was reduced to a writing, first have to do what before asking the witness with respect to the prior inconsistent testimony? Procedural foundational rule is that must show him the document. 

3. MUSt actually approach the witness and show her the documents.  (in film, did not show the letter to the witness in order to trick her.)  So lobbied against having to show it to the witness.  Thus Sec. 769.  Therefore can wait and then jump on her with the evidence.
4. Barmore v. Safety Casualty Co.
a. Workers comp. case.  Court excluded testimony that W would give that H told her he was hurt.

b. Is hearsay.  Not admission because being offered by the P not the D.

c. But there is a hearsay exception for Prior Consistent Statements

1. But first admissible for a different purpose

2. CL allowed prior consistent statements for purpose of 

a. Rebutting a charge of “recent fabrication”- allegation raised by the D that P made up the allegation.  E.g. here that he had been hurt.  You made it up.

b. Here, even though D had a right to produce testimony to meet evidence presented by P, here is accusing P of making it up.  
3. Rule: When a witness is charged at the trial with recent fabrication, his former consistent declarations are admissible to corroborate his testimony, provided such declarations were made at a time when he had no motive to misrepresent the fact stated by him. 

4. Modified Rule: Must be made before motive to misrepresent exists.  Comes into play if D raises the charge of recent fabrication and produces witnesses who testify P was silent about his accident at a time when he could have been reasonably expected to speak of it and did not do so.  It is then permissible to P to show by other witnesses that he did speak of the accident and injry at or near those particular times.  

5. Consistent declarations appear to be admissible even after P’s claim is filed, provided there was not then a motive to rebut the issue of recent fabrication. 

6. Admissible for “rehabilitation”.  Most jdx admit as a hearsay exception. 

a. Relevant to rehabilitate the witnesses credibility.

b. Then also allow them in for their truth, just as would allow prior inconsistent statements for their truth. 

d. CA RULE

1. Same as above Fed and CL Rule: When there is a charge of lying. And made before motive. 
a. To rebut silence, that did speak.

2. Admitted when D claims there were prior inconsistent statements.  Not necessarily that lying, but that don’t know what to believe.
a. To rebut inconsistent speech, that is consistent. 

CU. Cross-Examination: Guidelines or Rules
1. Cross examination: Be Brief – jurors have a limited attention span

a. No souls are saved after the first 20 minutes

2. Questions themselves should be short and simple.
a. Simple question and simple words.   

3. No leading questions on direct, but can on cross

a. Where hostile witness

b. Where limited Enlgish

c. Leading questions are not a matter of right, even on cross-examinations.  Even that, the power is given to fed court judges, even in cross-examination (BAR)

d. But for themost part are allowed to on cross.  And where area llowed to give leading questions, give them.

e. But when yes or no answers. Put the words intheir mouth and let them answer yes or no. 

f. Sometimes very effective to let them talk for a while and let them say what you wanted them to say, but this is more difficult.

4. Try never to ask a question you don’t already know the answer to it.

a. Far more honored in civil cases, especially due to extensive discovery.  So should know all the answers.  Cross is merely structuring of these answers.

b. Crim law, have less answers, although have some information but not always.  Don’t know what OJ and Co Ds will say if they take the stand. 

c. In CA – ability to cross examine Prosecution witnesses is limited. 
5. Never argue with a witness, unless you’re going to win
a. Jurors love nothing better than to see a lawyer get their ___ from a witness

b. Pollutes the case

6. Listen to the answer. 

a. To see when something that can help you when it comes out of the witness’ mouth. 

b. Bring a pen if you have to keep track.
7. If have no questions, say no questions rather than repeat his testimony.

a. The more times people hear a story, the more likely they are to repeat it. 

8. Cross-examination as a foundation for closing-argument.
a. If other side not on notice, you bring it up at closing argument, and too late for other side to do anything about it.

9. Try never on Cross-examination to ask a question beginning with a word, “Why”. 

a. They can answer with the reason, regardless. Of whether they use completely in admissible evidence.  

10. Try to stop while you’re ahead.

a. Lawyer’s are forever droning on after they make their point. 

b. To the point where witnesses wiggle out of what they’ve already said. 

CV. Sirico v. Cotto p686 Best Evidence Rule – The Original Writings Rule
1. Personal injury.  Specialist in radiology took x[rays and took notes. Sent X-rays to Dr.  Recollects from the notes.  Did not examine her either. X-rays sent to him and testifies as to what he saw on the s-rays and conclusion.

2. Objection: 

a. Not hearsay

1. the writing is the X-ray because it is an imprint of the reality.
2. Any form of record is technically a writing under law.

3. But although a writing, is not an assertion.  Is not a statement.  So not hearsay. 

b. Not the best evidence

1. Must provide the original

a. Where he is testifying as to what the writing was

b. The contents of the writing is the actual issue.

2. Unless can show why cannot provide the original writing
a. Destroyed

b. Unavailable

c. Other side has it already

d. Not fault

3. Where content of writing is at issue, need to provide the writing or give a good excuse why not.  Cross examiner doesn’t get to see the x-ray. 
CW. Herzig v. Swift & Co.

1. Wrongful death. Partner at construction firm. 

2. Issue: what earnings of the firm, to calculate damages.

3. Evidence given is what someone testified as to value

4. Objection: Not best evidence because should have to produce the books.

5. But the issue is not what the books say but what the earnings are, and that can be provided by other means.

6. The federal courts have generally adopted the rationale limiting the “best evidence rule” to cases where the contents of the writing are to be proved.  We hold, therefore, that the district judge erred in excluding the oral testimony as to the earnings of the partnership.  

CX. Myers v. United States p 690

1. Perjury case.  

2. Evidence offered is testimony by a witness that heard D say this or that during trial.

3. Objection: Trial transcripts are the best evidence so must provide them not the oral testimony.

4. But the issue was not what the transcripts said but rather what the D said.  So not limited to the transcripts. 

5. The rule si limited to cases wher the contents of a writing are to be proved.  Here there was no attempt to prove the contents of a writing; the issue was what lamarre had said,not what the transcript contained. Was admissible.

6. Dissent: transcript is the best evidence so should not allow oral.  The whole point of transcript is that it’s memorialized.  It’s the official record of the trial.  Especially where it’s available.  Should be the rule if really was the ‘best evidence rule’ but this is really the ‘original writing rule’.
CY. Compare

1. was what D said consistent with what you witnessed during conversations with D and Nixon = no best evidence rule objection

2. Was what D said consistent with what you heard on the Watergate tapes = Best Evidence Rule Objection

CZ. People v. Enskat 1971
1. Charged with showing obscene movies. P.O. did not seize the film but rather took pictures of the film and the theatre.  
2. No evidence other than the writing itself is admissible to prove the content of a writing. EC 1500

3. As the content of a film is always an issue in an obscenity case, the best evidence rule will apply if a film is a writing under the Evidence Code.

4. CEC section 250 defines a “writing” as including photographs and every other means of recording upon any tangible thing – slide is a picture, and a film is many slides. 

5. Just as it is better for the trier of fact to read a document than have it described, it is better for the trier of fact to see a movie than have it described. 

6. Secondary evidence, did not comply with the Evidence Code.  Prosecution, as does the proponent of secondary evidence in any civil or criminal case, the burden of making a prima facie showing as to both (1) possession) and (2) . 
a. Also substantive law requires it As a whole ahs to appeal to prurient interest.  Here just a snapshot. 
7. Snapshot is not the original and is not as good as seeing the film itself. So not best evidence.

DA. Exceptions:
1. D may have original and is ot prepared to turn it over to the G.

2. May claim no longer have it, etc. 

3. Therefore secondary can be given in lieu of original.

DB. Secondary evidence became more accessible and admissible. 

DC. FRE Rule 1001, 1002, 1003

1. 1003: duplicate admissible unless genuine question as to authenticity, or unfair to admit in lieu of original. 

2. In CA: we have all but repealed it because not enough lawyers understood it.

3. Entitled the article, repealed what used to be 1500+, replaced with 1521-

DD. CA Section 1521: Secondary evidence rule

1. content of a writing may be proved by otherwise admissible secondary evidence.  Shall exclude if genuine dispute, or unfair.

2. But nothing makes admissible oral testimony to prove content of writing if inadmissible under 1523.Nothing excuses compliance with 1401-authentication

DE. Hierarchy of Secondary evidence

1. Secondary evidence that is written.

a. Not a duplicate but is covered. 

b. Section 1522: One additional exclusion in criminal evidence. See 1522

1. If original is in proponent’s possession and not made original reasonably available for inspection then can’t use secondary evidence.

2. Does not apply to 

a. Duplicates. 

b. Not closely related to controlling issues

c. Custody of public entity

d. Public record

2. Secondary evidence that is oral. Section 1523
a. Less authenticity by the courts.

b. Oral testimony is not admissible to prove content of a writing.

c. Not made inadmissible if the proponent does not have possession and original is lost or destroyed without fraudulent intent on part of proponent.

d. Not inadmissible if proponent does not have possession of original or copy and either

1. neither writing was reasonably procurable by proponent 

2. writing is not closely related to the controlling issues and inexpedient to require its production

e. Not made inadmissible if consists of numerous accounts that cannot be examined in court without great loss of time and evidence sought is only the general result of the whole. 

DF. For exam: best evidence rule – is the writing of the document really at issue?
DG. Authenticity of Writings

1. Mancari v. Smith supp. 128

a. No other evidence, other than advertising, to show

b. Claiming that connected to defendant, 

c. Self-authentication is not enough.  So document may not be admitted.  Need external evidence to authenticate (e.g., that is D’s signature).  
d. The content of the writing, in addition to the recitation of authorship, suggests it was a writing of the D.  But since can’t authenticate with the document you are trying to admit, then can’t admit. 

e. To this day, would be same result because SELF-AUTHENTICATION IS NOT GOOD ENOUGH.

DH. CA Section 1400

1. By handwriting

2. By witnesses

3. If written more than 30 yrs ago and people relied on it

4. By evidence received and replied.

5. Auhentication by content: 1421:A writing may be authenticated if content has what only D would know.  NOT the type of content as in Mancari.  This is a very narrow content rule.

6. Green Giant case sup 130 Note
a. Threw out the can because self-authentication, the label, was not admitted. 

b. Many jdx would hold the same.

c. This is a lesson, do the work.  Subpoena the records that trace the can to the green giant co. 

DI. FRE Rule 902 Self-Authentication

1. (7) Trade Inscriptions and the Like: Inscriptions, signs, tags, or labels purporting to have been affixed in the course of business and indicating ownership, control, or origin.

a. The feds, unlike CA and other states, have determined that Green Giant was not properly decided.  That the can is enough.  They have shifted the burden to the person claiming is not authentic.
DJ. PRIVILEGES
DK. Tillotson v. Boughner (1965) supp. 131
1. Tax lawyer, delivered a check for 200K to IRS for a client.  Wonder who his client is.  

2. Giving anonymously a check to the IRS for 215K, in ’65.

3. Even the identity of your client might tend to incriminate them, so ARE NOT REQUIRED TO DIVULGE YOUR CLIENT’S IDENTITY.
4. so here did not give client’s name when FBI/IRS came a callin’.

5. It is the dominant rule, but some states would require you to divulge. But for his final, keep client’s identity.
DL. Schultz v. Rayunec (1965)
1. Same case as tillotson. But subpoena bank records to show whose funds were used to pay the check to the irs.

2. The bank, D argues, was an agent for the lawyer and so are covered by the attorney client privilege. 

3. Held: No agency.  No privacy laws prevent G from getting it.  Revealed it to bank, and G can subpoena, so no privacy cuz already relvealed it.  Can’t take something that is not privileged and make it privileged just by then giving it to the lawyer.

DM. City of San Francisco Case
1. Examined by Dr. after sues.  Sole purpose for exam was to advise the attorneys.

2. Dr. invokes Dr. Patient privilege. 

3. The court denies the Dr. patient claim, [Dr. patient privilege rarely applies because the exceptions swallow the rule.]  One exception here puts it in.

4. Backup argument: Dr. was agent of lawyer.  So should be covered by attorney client privilege.  Lawyer has actually sent this client to the dr. to be evaluated so that the Dr. provides the lawyer with information as to what the injuries really are.  

DN. No attorney client if bring someone else in with you.
1. UNLESS his presence is needed. E.g. your roommate is in the office, but as your translator.  

DO. Attorney Work Product

1. Sometimes overlaps with Attorney-client

2. But work product is vastly broader.

3. But although covers all sorts of things, it is not nearly as deep.

4. Can get through it because It is NEEDED.  Can be pierced.

5. Attorney client privilege cannot be pierced, it is impenetrable once it is established.  Different from attorney client does nota pply. 

6. Work product was not mentioned in this case because was decided before California had workproduct.

7. So here attorney client covers the Dr. because there was no other way to cover it.  And so it is impenetrable instead of piercable. 

8. Same law in CA and Fed. 

DP. Harper & Row v. Decker sup cases 134
1. Anti trust case that Harper & Row … books. Issue:  some of employees wrote memoranda to attorneys for the corporation.  

2. Issue: does the attorney-client privilege actually apply to corporate employees?

3. Douglas believed no, that this was a personal and individual right.  Corporations should be more transparent and should nto be able to hide behind the attorney client privilege.

4. Accepted Rule at time of this case: attorney client applied to corporations but only to certain persons in the corporation and ONLY those people

a. “The Control Group”

1. President, BOD, (middle management (Maybe sometimes))
b. But not to 
1. Salespeople

2. clerks/secretaries

3. Former employees

4. Co-defendant’s employees.

5. Harper& Rowe Rule: expands the Control Group Rule. 

6. Same as USSC in Upjohn a few years later

7. Held: People who were directed to communicate by the control group AND those involved in the subject matter of the litigation and had been instructed to communicate.

a. President, BOD

b. Middle management – if meet the above rule

c. Salespeople – if meet the above rule.

d. Clerks/secr – if meet the above rule.

e. Former employees – would not be covered but this is the oneplace where there may be a disagreement with USSC decision in Upjohn.  Upjohn left open that even former employees may be covered. 

f. Employees of Co-D – NO.  Still not applied to these. [but could be protected by work-product, just not here.]

8. The reason this matters is that work-product is broad and would cover it, but courts often order work-product turned in to the other side.  Whereas once you establish attorney-client it is impenetrable.  Not that you will always establish attorney-client.  

DQ. Clark v. State p589 TX Court of Criminal Appeals 1953
1. Conversation between D and his attorney.  D killed his wife and attorney told him to get rid of the weapon.  Telephone operator listened in.
2. they don’t know that she’s listening. Prosecution calls her as a witness.

3. Death penalty case gets appealed to TX criminal courts of appeal.

4. Initially Held: admissible because evidence prepared by eavesdropping is admissible because the information is not really confidential because nobody was listening.  But since someone is listening, is not confidential.  [So just bug all attorney offices and would not be confidential.]
5. Just like subsequent remedial measures and offers to compromise, things external to the court/policy, it is better to keep our highly relevant evidence because prefer to have Ds tell everything to their lawyers.  

6. So no use arguing that this is really really relevant evidence because don’t care.
7. Standard: Reasonable person should have known that they could be overheard.  Or actually know will be overheard (regardless of reasonable person).
8. Here, reasonable person would not have believe would be overheard but would believe was confidential. 

9. “On appellant’s motion for a rehearing”

a. Still unwilling to reverse the conviction or that was inadmissible.

b. Second Holding: attorney was not providing advice but rather was a co-conspirator so no attorney-client.  He advises D to get rid of the murder weapon. 

10. CA Section: The Crime or Fraud Exception to Attorney-client privilege

a. Exception to attorney-client privilege based on subject of that portion of the conversation.

b. “No privilege if the services of the lawyer were sought or obtained to enable or aid anyone to commit or plan to commit a crime or fraud. “

c. Looking at the client’s behavior.  
d. But here, in TX, the client did not ask the attorney for advice on how to cover up the crime.  Attorney just offered. The lawyer’s behavior does not waive the client’s privilege.  The lawyer cannot waive the privilege.  It is not his privilege to waive.

e. So disagree with even this second holding.

DR. US v. George Gordon Liddy supp 137 USCA D.C. 197?
1. reason for having to take the ethics bar.  Because these guys are lawyers.

2. Watergate: bug, burglarizing, and break in.  Masterminding it. 

3. He became responsible at 4:45. burglars stopped and arrested by security guard.  Liddy found out in the wee hours of the morning.  And immediately calls Howard Hunt.  He calls a lawyer to hire him at 4:45 am.  Want to enter to suggest that he was involved.  Why calling at this hour unless guilty.  How do you even know about this?

4. Prosecution conceded that the fact of hiring a lawyer cannot be used against a D. 
5. The D.C. told jury that could not use that fact but could use the timing of the hiring of the lawyer.  

6. Griffin CA case: can’t use the fact that doesn’t testify as against the D.

7. Compare here, can’t use the fact that hired attorney against the D.

8. A/C Held: Error by the district court to allow jury to infer from the timing of the hiring of lawyer.

a. But they stilled affirmed the conviction as harmless error. 

b. Beyond a reasonable doubt was held harmless: retaining counsel for others as well.  And that would have been admissible.  Have a constitutional right to hire a lawyer for yourself and that fact AND ITS CIRCUMSTANCES is protected, but not the hiring of other people’s lawyers. 
c. Since almost identical inference, is harmless.  
DS. In re Ryder (1967) supp 139

1. D stole money, robbed a bank, put all the money and a shotgun into a safe deposit box.  Tells attorney.  Attorney decides to move it.  But believes can assert the Attorney client privilege and can’t use it against him.  

2. Rule: if it is suboenable or seizable from the client, it is subpoenable or seizable from the lawyer.  If not, then not from the lawyer either.

3. Here, the lawyer goes out of his way to get the stuff.  He asked other people if he could do that.  Ultimately state bar sanctioned him 18 months to not practice in fed court.  Probably because he tried to do the right thing.  

4. IF a client drops the stolen property on your desk you have to turn it into the government and they can provide as evidence that D’s attorney gave it to them.
DT. Dr. patient privilege: City & County of San Francisco v. Superior Court (1951)
1. Already read this.  Held that attorney client privilege applied.

2. But here Dr-patient didn’t’ apply.  Prof says almost never applied.

3. Held; no privilege, did nto go to Dr for treatment but rather in preparation of the case.  Ultimate purpose was the case not treatment  

4. Patient- litigant exception to Dr.-Patient Privilege: 

a. Applies to attorney- client

b. To dr. [patient

c. Psychotherapist-patient

5. If you put your physical condition into issue by suing, and consult a Dr. with respect to something relevant to that suit, you are seen to waive the privilege as to that condition.  Can’t hide what goes on b/n dr. and patient once decide to sue.

6. Other big gaping hole – Dr.-Patient doesn’t apply in criminal cases:

a. No Dr.-patient privilege in criminal cases!

b. And personal injury or criminal cases would be the two times when D would want to exercise the dr. patient privilege, and these are exactly the times when it does not apply.

c. P suing and they want to subpoena D’s medical records.  E.g. D had a conditionand so should not have been driving/working/ so on.  Pretty much the only time Dr.-patient privilege will apply. 

DU. Psychologist-Patient Privilege

1. relatively new privilege.  

2. Does apply in criminal cases.

3. Patient – litigant exception:

a. Much narrower than Dr.-patient privilege

b. Since usually ask for emotional distress, have held that asking for emotional distress does not waive the privilege.  Unlike Dr.-patient where as soon as request physical injury damages waive it.
c. Waive only if Primary purpose is psychological damage. 
d. There are many things will tell your dr. but everything you tell your psycho therapist is personal.

DV. In re Lifschutz CA SC 1970

1. Contempt of court for refusing to obey an order about the client’s medical records. 
2. Client may have a right to exercise it but the client has chosen not to exercise it.  So psychotherapist,  it’s not their privilege, so if client waives he can provide it.
3. But psychotherapist argues it’s his privilege too. 

4. Three significant arguments:

a. Unconstitutional taking – rejected quickly.  Files as property.  And taking his livelihood by making him testify.

b. Right to privacy – psychotherapist also shares his personal private experiences.  Court discards it. Says no Constitutional or statutory right to privacy under these circumstances.
c. Equal protection – because clergy-penitent privilege is absolute.  So should also apply to psychotherapist. If seeks the advice in confidence.  Need for the relationship to be confidential.  But difference is we make accommodations for religion where that privilege is an absolute, no exceptions.  Priest couldn’t be ordered to respond, even if perishener doesn’t care.  Court holds that CAN constitutionally differentiate between priests and lay equivalents.  
5. Section 1028 repealed in 1985

a. CA had rule where psychotherapist-patient only applied to Dr. and  PhDs in psychology. And didn’t apply to anybody else in criminal cases.  

b. Poverty lawyers objected because their clients sought social workers who charged less.  And women’s organizations.  Because higher licensed were mostly men and women’s occupations were being downgraded.

6. Section 1224
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