Evidence Outline

RELEVANCE 

· Definition of logical relevancy: only evidence that has some tendency in reason to prove of disproves a disputed fact.

· CA rule: 350: only relevant evidence is admissible

· CA rule: 351: all relevant evidence is admissible, except as otherwise provided.

· Exclusion of legally irrelevant evidence: when the prejudicial impact outweighs the probative value.
· CA rule: number 352
· Federal rule: 403
SCIENCTIFIC AND DEMONSTRATIVE EVIDENCE

· Standard for demonstrations: is the general relevance and legal relevancy tests: they are treated they any other piece of evidence (there is a different standard for scientific experiments, true ones).

· Rail case with dead baby

· Frye rule: the general acceptance rule: if the community of scientists had a general acceptance of the reliability of the results of that test, then it can be heard by a jury.

· Lie detector test in a jx where they are not normally admissible: can get it in if the two parties stipulate before the test is taken regardless of the outcome of the test.

· Dauber factors test: federal rule: SC: only applied in civil cases: balance factors, none a conclusive or determinative in themselves.: CA did not adopt this view
· This test applies to more then just scientific evidence, it applies to expert witnesses and any other test whether science or mechanical (not demonstrative).

· The factors are not complete, a judge has the discretion to apply all or any of them and has the discretion to decide on his own if the test is reliable.

· This view lets in a lot less scientific evidence then the Frye view.

· Is the result of this test or testimony by an expert testable: is there a way to test the results to show that they are reliable?

· Is this the sort of test result or theory that at some point has been published and has therefore been subject to peer review, so that the flaws have been cured?

· What is the error rate?

· Are there uniform standard that are accepted in terms of how the tests are to be conducted?

· Is there general acceptance?

· Reviewing standard for a judges decision on whether to allow expert testimony: is the abuse of discretion standard, NOT de novo, so it must be very clear that they did something wrong.

OPINION

· Generally if you are not an expert you are not allowed to give an opinion in court bc the jury is supposed to hear what the witness saw and they are supposed to draw conclusions.

· The opinion rule is an attempt to keep the witness to testifying about the facts, we want the witnesses to only describe things that they have first hand knowledge of. 

· Exception to opinion rule: the collectivizing of facts: ex. How was the car going…very fast.

· Expert witnesses are allowed to give opinions: its ok to use irrelevant evidence to lay the foundation for someone who is eventually going to render an expert opinion. (jack ruby case)

· Expert witnesses are supposed to rely upon the kind of information that any other legitimate expert would deem appropriate and acceptable. They can rely partially on inadmissible information, if its only in part.

SIMILAR HAPPENINGS

· There must be substantial identity of material circumstances that must be established to exist before evidence of similar happens will be admitted. (slipping a movie theatre, in the same spot case).

· Occurrence v non-occurrence of similar happenings: stricter on the admissibility of the non-occurrence of events. So with non-occurrence look for a bigger number, and for occurrence look for a smaller number. (roller coaster case).

· Problem with non-occurrence is how do you know that it did not in fact occur, maybe you just don’t know about it.

SUBSEQUENT REPAIRS

· Subsequent repairs are not admissible bc they deter people from making the necessary changes.

· But can allow evidence of subsequent repairs for purposes of impeaching the witness (case that changed the railroad speed). Do not need a limiting instruction unless one of the parties ask for it.

· CA: exclusion of subsequent remedial measures is inapplicable to products liability and product defect cases. (federal followed this also until 1997)

· The original rationale for excluding subsequent repairs, bc don’t want to deter people from making the necessary changes, does not exist in product liabilities case bc fault does not matter since they are strict liability

· Also the was old fashioned: it was made to apply to small businesses, not big ones where if they did not make the change it could cost them many more law suits.

COMPROMISE

· A previous admission of guilt, ex in a criminal case, is admissible.

· A withdrawn plea: is a plea offer that was not accepted is not admissible bc there was a reason why it was allowed to be withdrawn, so it should not be held against you.
· Negotiations: an admission of guilt in negotiations when the offer to settle is not accepted, is not admissible bc if make it admissible then it will deter people from compromising.
· In CA and the Federal system you can please guilty no contest: this guilty plea cannot be used against a D in a following civil trial. It says I agree that I am guilty but we all agree that my admission of guilt will not be used against me if I am sued in civil court. (does not apply to criminal trials)
· also sometimes a difference to pleading no contest to misdemeanors and felonies.
· Under CA and Federal offers, compromises, settlements and any statements made during negotiations are inadmissible: but can be admissible if giving for another reason with a limiting instruction. 
· Offers to pay medical expenses: 

· Federal: offers to pay medical expense are not admissible, BUT other communication during that offer to pay are admissible. 

· CA: the offer to pay medical bills is only inadmissible if the party seeking to exclude the statements or offer show that they did not make the offer out of monetary reasons but out of humanitarian reasons. 

JUDICIAL NOTICE

· Where a judge accepts a fact as true even though no evidence to prove it has been offered: it makes the fact undisputed.
· True signification of all English words and phrases and all legal expressions.

· Facts and propositions of generalized knowledge that are so universally known that they cannot reasonably be the subject of dispute (most common form)

· Facts that are of such common knowledge within the jx of the court that they cannot reasonably the subject of dispute.

· The time the moon disappears or when the sun rises, you can rely upon an almanac as a reasonable source bc it has a reasonable undisputed accuracy.

BURDENS AND PRESUMPTIONS

· Conclusive Presumptions: if you believe underlying fact at then you MUST concluded the presumed fact B.

· The conclusive presumption has the same effect as judicial notice.

· Rebuttable Presumptions: most are rebuttable: means that you can contest both fact A and B.
· Effect: if you offer evidence of an underlying fact A leads to B, and the other party does not offer any evidence to dispute it then the rebuttable presumption now has the effect of a conclusive presumption.

· When the opposing party does contest to the rebuttable presumption: split jx:
· Federal rule: traditional and majority rule: Thyer rule: the bursting bubble theory: when evidence is offered by the opposition to refute the presumption, that presumption disappears as if it never happened. Just the burden of producing on the opposing party, no burden shift.

· Minority Rule: Morgan Rule: the presumptions were created not merely to impose upon the opposing party a burden of producing evidence, but also a burden of proof.

· Shift the burden to the opposing party to disprove the presumption.

· So get a jury instruction hat says the presumption unless you are persuaded by the opposing party that the presumption is not true. 

· CA RULE: uses both the majority and minority rules at different times. Is the reason for the presumption a strong public policy or is the reason merely attempting to effectuate an underlying logical principal?

· If it is an underlying logical principal use the majority rule: ex. Letter.

· If it is for strong public policy then use the minority rule: paternity one, or person not heard from in five years is presumed to be dead.

· Presumptions against a criminal D: the presumed fact must at least be more likely then not to produce the fact.

· Cant really every create an evidentiary presumption against a criminal D without violating the preponderance of the evidence constitutional standard of proof.

HEARSAY

· Three Elements: It is an out of court statement offered to prove its truth.
1. Statement must be made out of court: ie not that particular trial.

2. Statement: there must be a statement!

3. It is offered to prove the truth of the matter asserted.
· Reason for rule: bc the other side does not have the chance to cross examine. 

· State of mind: many times statements seem like hearsay, but they are not actually given to prove the matter asserted, instead they are offered to prove the party’s state of mind, and that is NOT hearsay.

· Can use a statement to prove the fact that a statement was made: ex ketchup case.: however if offering for this reasons the person who made the statement has to be there for cross examination.

· Elements of a contract: each term of a contract is non hearsay to prove that it is a term of the contract, includes description of the consideration. Same for wills, what exists in the four corners of the document.

· Ask what relevancy does a piece of evidence have apart from the truth? Ex. Russian spy case.

· Animals and Machines are NOT hearsay: the underlying rationale for hearsay, cross examination, does not apply to animals and machines. 

Exceptions to the Hearsay Rule

· Two kinds:
1. 803 the unavailability of the declarent does not matter.

2. 804: the declarant must be unavailable, (in federal lack of memory counts as unavailability, but not in CA or common law).
Former Testimony Exception 804 b2

(fire insurance case)

· The declarant must be unavailable, also it is trustworthy bc it was made under oath.

· Requirements:
1. Former proceeding

2. Under oath: subjected to cross examination, or the opportunity to cross examine.
3. Issue were the same
4. Parties were the same
5. If not the same person then there must have been the same motive and interests.
· Grand jury proceedings cannot testify under

· Even though it is a civil and criminal trial the issues can still be the same.

· Common law said: it had to be the exact same person to engage in the cross examination.

· The former testimony cannot go from one criminal D to another criminal D bc the constitution provides a criminal D the right of confronting the witness. (criminal cases must be the same person). 

· Criminal to criminal: must be same party

· Civil to criminal: must be same party

· Criminal to Civil: does not need to be same party.

· Can have a different party: if going from a criminal D to a different civil D: if it is the same issue, and if the motive and purpose of the cross examiner is the same as would have been the person of whom the testimony is being offered against.

Dying Declaration Exception: 804 b2

· Rationale: when someone if confronted by heath a person would want to tell the truth now bc they fear what might happen to them in the afterlife if they are lying. 

· Common Law: very narrow exception: only applied to homicide cases where the declarant was the victim of a homicide.

· CA and Federal: expanded the exception: can be used in homicide and civil wrongful death trials.

· Elements:
1. The dying declaration must be a description of the cause and circumstances giving rise to the injuries that are about to cause the declarant’s death.
2. They must speak under the hush of death’s impending sentence: they must believe that death is imminent. 
· CA and common law: must die from the injuries: does not have to be right away can be a few weeks later.
· Federal rules: do not have to die, as long as other elements are met, and they are legally unavailable. 
Excited Utterance or Spontaneous Exclamation Exception 803 (2)

· Rationale: its more accurate bc it is said near in time to the event and it take time to fabricate. It has to be a very startling event (the more involved the more likely this exception will apply). 

· Same in CA and Federal, just called by a different name.

· Two Elements: Remember in both CA and federal: the statement must be a description of the event that created the excited utterance (describing the event) CA v. Fed statement just relating to startling event or a condition made while the declarant is under stress (utterance only has to relate to event in fed, broader)
1. The statement must be made by someone who was excited at the time they were describing the event.

2. The statement must be made soon after the event.
· If make statement at hospital right after regain consciousness: that is ok

· Availability is not an issue: some exceptions are considered so reliable that they are considered to be just as reliable as it would have been if the witness were testifying.

Federal Rules of Evidence and Common law: Presence Sense Impression Exception 803 (1)

· When someone describes and event startling or not, right after perceiving the event: then it is this exception.
· Car driving by fast comment case

· ONLY IN FEDERAL RULES AND COMMON LAW

· Common law requires but NOT fed: the statement must be made to someone else who witnessed the event.
· CA does not have this exception: one that is somewhat similar: section 1241: Contemporaneous hearsay exception: you have to be describing something that you are doing while you are doing it.

· Much more limited then federal rules

· Ex: I am removing the appendix now.

Admissions Exception: 801 d2

· In federal rules it is not called an exception, it is call an exemption: so it is treated as non hearsay! Besides that CA and federal rules are the same.

· Must be a party

· Estoppel theory: you are estopped from objecting to having the jury hear your own statements, but you can still explain it. Also can use as an opinion objection.

· No requirement that at the time the party made the statement that the party realized that it could be used against him or her.

· Statements of a party opponent= the admissions exception.
· A lot of subdivisions: in CA they are made into separate exception:

· Admission by silence: need a way to make the statement by a 3rd party seem like it came out of the party opponents mouth: if a reasonable person would have denied what the 3rd party said, and the party opponent remained silent, then it is taken as true: let in 3rd party statement. (ex. Money case)

· Adoptive Admission exception: when the party opponent does respond: the only way the party opponent’s statement is understandable is to also include the 3rd party’s statement. We take words of the 3rd person and by affirmatively respond the party adopted them himself. (ex. mechanic case: said it is defective, party responded ill take my chances)

· Co conspirator Exception: allows in statements of partners, against a party as if they had made the statement.

· Authorized Admission: in FED and CA: employee that was authorized to speak on someone’s behalf, the words you spoke on their behalf would be imputed to them. (is no limited to employees)

· Vicarious liability admission: different in federal and CA

· Federal: speaking about something with in the scope of your employment during the course of that employment.

· CA: 3 different views: section 1224

1. Statute text view: the declarent (employee) has to also be subject to liability, so if the statement could be used against the declarant themselves then it can also be used against the employer. However the statement does NOT have to be made while still an employee (can be made after fired).

2. Markley: CA SC view: at the time the CRE just passed: facts were that the statement was made when the employee was no longer employed: court said section 1224 does not exist at all, no such thing as vicarious liability admission, only has the authorized admission.

3. Labeas: CA COP view: 6 years after last case: facts were that the statement was made while still an employee: court said that the exception does not it exist when the employee is no longer employed, but here the exception does exist bc the employer was employed.

· Scope of the Employment Evidence: ex driving case, statement that he says he was driving for his employer.
1. Federal: allowed to consider the actual statement to prove scope of the employment, but also need other evidence, to get to exception.

2. CA: need complete and utter evidence that he was within the scope of the employment, before you can look at the statement.

· Sophie the wolf case: fed: this rule does not require that the statement be based upon facts personally known to the agent: it was not sure if in fact she bit the child, and it was not really known.

Declarations against interest exception 804 b, 3

· At the time the statement was made the declarant realizes that the statement is against their interest.

· Declarant must be unavailable.
· Who can make the statement: This is different then admissions bc the statement can be made by anyone, any witness.

· Rationale: if the statement is not in your interest, you would not lie about it, so it is trustworthy.

· Common law: only applied to proprietary (real estate) and pecuniary (owned money) interest.

· In 20th century, expanded to include some forms of civil liability

· Declaration against penal interest exception: Spriggs case: federal and CA

· When a criminal D offers a declaration against penal interest: heavier burden: it is to be excluded unless the D is clearly able to establish that the statement was made under trustworthy circumstances. 
· Another area: social disgrace: CA only: Would a reasonable person have stated this if it was not true? Ex. Admitting to suicide attempt.

· federal: four areas: proprietary, pecuniary, civil liability, penal interest.

· CA: seven areas: proprietary, pecuniary, civil liability, penal interest, social disgrace, hatred, ridicule.

State of mind exception 803 (3)

· Rationale: sometimes statements are a direct assertion as to the state of mind (I hate her)

· In federal, ca and common law: it applies to the state of mind you had when making the statement, so it must be in the present tense. 
· CA: same as federal but an added requirement of trustworthiness. 
· When the actual state of mind of someone is a substantive issue (affections case, survey case, why on the road case) easily falls into the exception vs whether someone’s state of mind can be used as circumstantial evidence to prove something tangible in the real world allowed in also! (creek case, I plan to go to the river is a statement of a state of mind that was taken to prove that he did go).

· Plans are intent or state of mind to prove that the thing planned actually occurred: ones present plans to do something in the future under the state of mind exception. Allowed in both ca and federal.

· This does not includes plans in the past statements
· In CA: statements of present plans to do something in the future is admissible to prove what the declarant did, but also who he or she did it with!

· Statements of belief are included in the state of mind.

· Surveys are like belief so are included

· In CA ONLY: separate exception for statements of past state of mind: statement of declarant’s pervious existing mental or physical state.

· Here the declarant must be unavailable!
· Past statements of plans are not included, except with regards to wills (and still must be unavailable). 
Physical Condition 803 (4)

· ONLY IN FED: Statements for purposes for getting treatment from a physician are admissible, and may also use them for an expert witness.
· Can be for either diagnosis or treatment, do not have to actually be to a doctor…just a statement for medical diagnosis
· Rationale: there is reliability here because if a person is really seeing a doctor to be treated, then they would not risk telling the doctor something wrong about their symptoms. 

· CA does not have or have the need for a separate exception for statements made for purpose of treatment or diagnosis: bc we already have the present and past state of mind exception. (but person in the CA rule has to be unavailable for past state of mind statements)

Past Collection Recorded 803 (5)

· Present Recollection Refreshed (not really hearsay): When a witness does not remember something can use anything to refresh his memory, that evidence being used to refresh his memory is not being offered into evidence so it is not hearsay, it is only looked at by the witness for purposes of refreshing his memory.

· Whenever use something to refresh the witness, it must also be shown to the other side, and then the can ask the witness about it.

· Better to show it to the witness before trial bc then do not have to show it to the otherside!

· Past recollection recorded: When the document does not refresh the witness’ memory: when a witness has no present recollection, the witness may testify that he made the record at a time in the past and he knew at that time it was taken down accurately: then the document is admissible as past recollection recorded.

1. Insufficient present recollection

2. Testifies that at the time he recorded it, it was fresh in his memory

3. It is offered into evidence after the witness testifies that the statement he made was a true statement of fact

Business Records 803 (6)

· Do not need actual recorder to testify, just a custodian of the records.

· Business records exception admits records taken or kept in the regular course of business for which the person who takes it down is under a duty or obligation to take it down accurately. 
· The report must be made preceding, before the facts giving rise to the litigation: Palmer (train accident report case): adds a trustworthiness requirement in both CA and Fed
· Use of bus records to prove non action: Can use a business record to prove the fact that something did not happen if it can be shown that in the regular course of business it would have been recorded, but it wasn’t bc it did not happen

· Be careful to look for other levels of hearsay: car ex case, not let in.

· Police records: do not need a custodian.

· Can also get into public records and reports without a custodian: a public record exists if the duty is imposed by law.

· Cannot use police records against a criminal D.

· Expert opinion: within business records are allowed, but still need to lay foundation even though the expert is not present.

· Includes medical records. 

· Oral Reports: are not allowed in.

· Williams Case: doctor put into record the patients statement of who’s fault it was…this is inadmissible bc doctors are not in the business of figuring out fault…so only part of a sentence can be admissible. 

Prior Identification

· Similar in structure to past recollection recorded

· Admissible: If a statement would have been admissible while testifying, evidence of a statement of an identification was made at a time when it was fresh in the witnesses memory and it is offered after the witness testifies that the made the identification and it was true at the time.
· Does not require an absence of memory, even if can still identify them then it is let in.

· Must be available. 

Prior Inconsistent Statements

· CA: prior inconsistent statements are admissible no matter what.
· Once they are on the stand if the witness denies or testifies in some manner inconsistent with a previous statement it is admissible.

· For criminal cases: see confrontation clause section below
· Fed: Prior inconsistent statements are admissible, if offered for their truth they must have been made under oath.
· The prior statement for its truth had to be made where there was an opportunity to cross-examine: so grand jury testimonies are not allowed in.

· If not offered for truth comes in for impeachment with a limiting instruction.

· Confrontation Clause issue in Criminal Cases: if a prior inconsistent statement was made not under oath then the declarant must available at trial for full and effective cross examination: if at trial but says he does not remember this still means there was an chance to cross examine.

Confrontation Clause

· Crawford Rule: Is the evidence offered being offered as testimony, if yes there must be confrontation.

· Testimonial definition: it is testimonial if someone is trying to get a description of what happened…as opposed to what is happening.

· Testimony is taken down for use during prosecution of a trial.

· Information eliciting during an emergency situation is not testimonial: 911 call.

· If it is gathered for use in a prosecution its testimonial, if it is gathered only to quail something that is ongoing at that time its not testimonial. 
· What is the purpose for asking the questions: trying to help the person or the police.

· If not testimonial no confrontation clause problem.

· Ohio Rule: may have been overruled by Crawford: says if there is no opportunity to confront then the burden shifts to the gov to prove that the statement was made under trustworthy circumstances.

Expanding Hearsay Exceptions

· Dallas Country Case: Newspaper and burning building: federal judge creates new exception that just applies in this case, allows in newspaper article bc it is more trustworthy then an older person’s memory who would be on the stand. It is the most trustworthy evidence to prove the point. 

· Residual Exception, used above, in fed but not in CA.
· Used more often in criminal then in civil.

· Grand jury testimony allowed when the witness is no longer around.

CHARACTER EVIDENCE

· Character evidence is inadmissible in a civil case if offered show that someone acted in conformity with that character trait on the day in question. 
· Character evidence is a general trait: ex violent.

· Rationale: often the prejudicial impact of the character evidence will outweigh its probative value and do not trust judges to make the right decision.

· Character itself is a substantive issue in the case: you can use specific acts: negligent entrustment, defamation, child custody.

· Habit distinguished from character: habit, a routine practice or custom. When a particular conduct or characteristic qualifies as a particular response to a particular stimuli that is habit and it is admissible.
· Habit is much more probative then character evidence so we allow it. Railroad ex.

· Criminal Cases treat character evidence the same but with huge exceptions: 
· D can bring up own bad character: A D on trial can produce evidence that their character is wholly inconsistent with someone who would commit that crime for which the D is on trial in order to raise reasonable doubt. (but has to be relevant). D can only offer evidence of opinion of the witness or reputation in the community: not specific acts.

· When Prosecution can bring up D’s character: once a D brings up his own good character the prosecution can cross examine that witness and call their own witness to rebut that person’s testimony. Prosecution can rebut with specific acts, not to show that he did those acts but to impeach the witness or their testimony. 

· D can offer evidence of the bad character of the victim: but this opens door for prosecution to rebut with evidence of the victims good character.

· In a murder case where the D claims self-defense, prosecution does not have to wait for D to open the door to the character of the victim, the P can bring it up on its own.

· In CA: as well as above like in federal: if the D decides to offer evidence of the victims bad character, that opens the door not only to allow the P to give evidence of the victim’s good character but also to the D’s bad character.

· Generally the prosecution cannot give evidence of character: but they can offer evidence of similar crimes when D is charged with:

· Fed: sexual assault or child molestation.
· CA: sexual assault (includes child molestation) and evidence of domestic violence.
· Signature Rule: use when trying to get evidence from a previous crime in bc it was committed in a similar manner to the one the D is currently on trial for: if you can show that the last crime was so unusual that it is extremely unique.

· FED: need to establish by clear and convincing evidence that the D actually engaged in the prior act.

· CA: need to prove by a preponderance of the evidence that the D actually engaged in the prior act. (does not matter if the D was acquitted in the last trial).

· Theory is that it is offered for identity bc they committed the crime in a very unique way.

IMPEACHMENT

· Can use character evidence if it is offered to impeach a witness by the use of opinion or reputation.
· Show evidence that they are likely to lie.

PRIOR BAD ACTS, CONVICTIONS

· A witness may be attacked by any prior illegal acts on their part that tends to suggest that they are wiling to break the law. 
· Rule of infamy: at common law and in CA they require it be a felony conviction.
· Fed Rule: 
· Evidence that a witness, other then the D and subject 403, has been convicted of a felony is admissible. 

· Misdemeanor convictions in federal court are admissible against everyone and no recourse to prejudicial impact ad probative value as long as they relate to dishonesty, honesty or false statements.

· 10 Year rule applying to prior convictions: if a period of more then 10 years has passed since the prior conviction or release from prison, then it is not admissible unless the court says the probative value of the conviction substantially outweighs its prejudicial effect. Opposite of 403.

· Fed rule when no prior conviction: the government can bring prior acts when there was no conviction if the act relates to untruthfulness during cross-examination.

· CA: Prior felonies, misdemeanors and unconvicted acts are admissible only if they are relevant to honesty or dishonesty. 

· When D is the witness and trying to use previous convicted felonies that do NOT relate to honesty or dishonesty: are admissible against criminal Ds if the court determines that the probative value of admitting it outweighs the prejudicial impact. (not substantially, just outweighs). 

· Factors to consider: Rist guidelines: 

1. Look to see how old the conviction is

2. Does it really relate to honesty or dishonesty

3. Whether is it too similar to the present crime: the more similar the more prejudicial.

4. Are there any other prior crimes that might not be as prejudicial that you can use.

SPECIFIC UNLREATED ERROR

· When evidence is being offered to impeach the witness by showing that the witness was wrong about something he testified to, but it was not something material to the case.

· Federal and Common Law: if something is only relevant to the case bc of the credibility question of a particular witness you cannot use extrinsic evidence (another person’s testimony to contradict the other’s testimony) and may only cross examine the witness.

· CA: treats it like a 352 problem.

DEFECTIVE CAPACITY

· Can impeach a witness based on bad eyesight, hearing, metal capacity.

· Can call an expert witness.

BIAS

· Bias is always material so allow use of extrinsic evidence to show bias.

PRIOR INCONSISTANT STATEMENTS FOR IMPEACHMENT, NOT THEIR TRUTH

· Common law: Must first lay the foundation before you can go to extrinsic evidence for impeachment purposes: give them the chance to admit or deny it. Ask the witness about the statement that you are going to offer through extrinsic evidence to impeach them.

· CA and Federal: can lay the foundation as above or there is an alternative: you do not have to present the foundation to the witness, if the witness has not yet been excused and may be recalled to the stand, so they can explain why they made that prior statement on recall. 

· Impeachment in writing: in ca and federal you do not have to show the document to the witness before you ask him about it.

· Common law: had to show the document before asking.

· Prior consistent statements: Common Law rule: of the witness with the present testimony are admissible so long as there is an allegation of recent fabrication and the statements were made before there is a reason to make them up: before the claim of fabrication.  

· Recent fabrication: means you are lying and have made up a story. Common in employment cases, like sexual harassment.

· Prior consistent statements CA: do not need an actual charge of fabrication just a prior inconsistent statement: allow in prior consistent statements when the other side introduces a prior inconsistent statement with the present testimony, you can rebut with prior consistent statements.

· Or can get in prior consistent statement with charge of recent fabrication like in common law and federal.

BEST EVIDENCE RULE

· Original Rule: If offering the content of the writing because that content is at issue you have to produce the original or have some excuse why you can’t. 

· Definition of the original: CA and FED: a duplicate is admissible to the same extent as the original unless a genuine question is raised as to the authenticity of the original or in circumstances it would be unfair to admit the duplicate in lieu of the original.

· So unless you run into those problems, duplicates are just as good as the originals.

· CA has replaced the best evidence rule and created a secondary evidence rule: what tells you what secondary evidence may be used. It divided secondary evidence into two types: written and oral. 

· Secondary evidence are not duplications, and you shall exclude secondary evidence when there is a question to its authenticity or when admission of the secondary evidence is unfair.
· Written: ex. Someone sees a contract and copies it by hand.

· Additional exclusion in criminal cases as to written secondary evidence: if one side is offering secondary evidence, and also has the original or duplicate but not offering it, then the secondary evidence is not admissible.

· Oral: is admissible if you can show that you do not have a better copy and all you have is oral testimony, and so long as the original, duplicate, and secondary written evidence is not missing or lost because of something that was your fault.

· Criminal cases and secondary evidence: if have access to better evidence must use it. 

AUTHENTICATION

· Self-Authentication: Fed: newspapers, official publications, trade inscriptions.

· if the other reason you think something is authentic is bc it has the D’s name on it, then that is not enough…Ad case.

ATTORNEY CLIENT PRIVILEGE

· Application of the Attorney Client Privilege to corporate employees: 
· Old Rule: control group rule: only the control groups communications would be protected, this included president, board of directors, and rarely middle management: people who had control in some decision making aspects.

· Modern Rule: the privilege applies to the people that were involved in the action and that were instructed to talk.

· It is not clear whether former employees are covered.

· An identity of a client is protected, as well as the timing and circumstances of hiring a lawyer.
· Eavesdropping: 
· Traditional view: the eavesdropper could testify

· Modern View: the communication is protected even if intercepted, as long as the interception was not reasonably anticipated.
· Physical evidence or documents:
· If a client gives his attorney evidence or documents, then the attorney must give them over to the police, however he does not have to say how he obtained the evidence

· Also a lawyer may not advise a client how to destroy evidence of a crime, if he does that is not privileged.

· Although the lawyer cannot conceal or advise the client to conceal evidence, he can decline to take it, he can hold it for a reasonable time for testing and then return, if the lawyer knows the property is stolen and has taken it for a reasonable time he must return it to the rightful owner

PATIENT PHYSICIAN PRIVILEGE

· Does not ever really apply

· If you put your physical condition into issue by bringing the case, and you consult a doctor you have waived this privilege.
· This privilege does not apply in criminal cases

· The only time is seems to apply is in P’s civil suit and the P wants to get the medical records of D: then it does apply.

THERAPIST PATIENT PRIVILEGE

· Applies in both civil and criminal case and the definition of a psychotherapist is broad.

· Exception: if the primary purpose of the lawsuit is to recover for mental damages, then the privilege is waived, but if the mental damage claim is just tacted on to a physical damage claim then it is not.
· It is the client’s privilege, not the doctors.

· Dangerous patient exception: if the doctor has reasonable cause to believe that the patient is a danger to himself or others and disclosure is necessary to prevent the danger.

REPORTER PRIVILEGE

· Common Law: no source privilege

· CA: there is a source privilege, but by exercising it there can be bad consequences, such as a shifted burden.
· If the source is an officer of the court it does not apply…

MARITAL PRIVILEGE RULE

· Traditionally common law rule: originally federal rule: Hawkins case: the privilege is held by both the party spouse and the witness spouse, meaning if the witness spouse wants to testify they can be blocked by the party spouse. This is overruled by Trammel.
· Federal Rule: only the witness spouse has the privilege.

· There are no federal rules in regards to privileges, only case law!

· Victim spouse witness: Fed and CA: cannot refuse to testify.
· Two different privileges: the martial privilege and the confidentiality between husband and wife: federal and ca have both: 

1. Marital privilege: 
· Purpose: prospective privilege, to guarantee the future of the marriage.

· Must be married on the day the witness spouse is called to testify bc then there is still a marriage to protect.
· Do not have to be married when the communication in question was made.
· Exception: CA: if before married, one spouse tells another about a criminal act and then marries them for the purpose of them not being able to testify then privilege does not apply!

2. Confidentiality Privilege:

· Purpose: looks to past: goal is to preserve and protect open communications: want spouses to be able to communicate freely without concern that it will be revealed.

· Does not matter if they are still married at the time the spouse is called to testify.
· They must have been married when the commutation in question was made
· It is held by the party spouse, they can block it.
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