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I. Making the Record
· Stipulations

· 2 sides agree that something is true, or assumed to be correct for purposes of trial

· Sometimes law can require you to accept a stipulation

· Attorneys not forced to accept expert testimony

· Leading Questions

· On cross, allowed to ask leading questions.

· However, in fed court a judge can cut off leading questions even for cross. Therefore, leading questions ae not a matter of right on cross. 

· Qualifying an Expert

· Party who calls expert is responsible for qualifying him

· Opposing party has to question or voir dire qualifications of witness before testimony.

· Marking for Identification- 6 steps
· Mark it (1,2,3,A,B,C)

· Lay foundation and state relevancy

· Offer exhibit into evidence

· Secure express ruling on record

· Change mark from “for identification to clearly show recept of evidence”

· Showing or reading the exhibit to the jury

· Testimonial Exhibits

· Or known as Demonstrative evidence (depositions, transcripts)

· Testimonial evidence is only to be read into the record

· Demonstrative evidence as a re-creation etc. Tangible material used for illustrative purposes (diagrams). 

· Objections

· Made for effect

· Reasons for foregoing available objections:

· Opposing counsels use of leading questions prevents waste of time

· Don’t want to underscore hurtful testimony

· Don’t want jurors to distrust you

· Evidence favors his client

· Opens door for your own evidence

· Must be made in timely fashion

· Must be specific

· List of objections, pg. 44. 

· Offer of Proof
· When objection is overruled, offer of proof made for record of appeal to show what evidence would have been proved if admitted

· Only used in direct examination

· Assumed to be true

· Not heard by jury

· If doesn’t testify to what you said they would, then you might end up in contempt. 

· Anytime side calls a witness, other side will ask him for an offer of proof as to what will testify to. 

II. Relevancy (Logical + Legal)
· LOGICAL RELEVANCY: Probative Value
· RULE: Relevancy exists when there is any tendancy in reason to prove or disprove a disputed fact. 
· In other words, evidence is logically relevant if it constitutes a link in the chain of proof, even if alone it would not justify a verdict in case. 

· Evidece can come in under logical relevancy even if it is is minminally probative—only helps a little. 

· Knapp v. State: D accused of murdering marshal and argues self-defense bc he had heard marshal was violent. Prosecutions wants to present evidence that he died from alcoholism and D objected relevancy. Prosecution argues that there is a possibility that someone lied to D about marshal character. Therefore, evidence has SOME minimal probative value/tendency to be relevant. 
· Firlotte v. Jessee: P argues reserved easment but other side wants to offer a prior contract that P had no part in to show that if easment not in prior K, therefore, not likely no easement in new contract. There is a tendancy in reason. 

· LEGAL RELEVANCY: Prejudicial Impact
· RULE: Even if evidence may be logically relevenat, may not be admissible if: (1) only minimally relevant, or (2) to introcudece evidence will cause a prejudicial impact.

· If prejudicial impact outweighs probative value, then evidence is legally irrelevant and not admissible. 

· Prejudicial impact= jury will give it more weight than it truly deserves bc its inflammatory. 

· Factors of Prejudice: (1) Undue consumption of time, (2) Confusing to jury, (3) Surprise to the other side, (4) Jury will overvalue probative value.
· People v. Collins: Interracial couple in 1963 together in yellow car and they allegedly injure walking old lady. Prosecution wantd to bring in math—what are the chances that there is an interracial coupld together in a yellow car in 1963= 1 in 1000. Even if these are conservative numbers and has some minimal relevancy, he didn’t prove they are independent variables and don’t overlap.
· There may be some relevancy but its so minminal and prejudicial impact is so reat that it is legally irrelevant. If can show independent variables then evidence is admissible. 

· Limited admissibility: Though a bit of evidence is inadmissible for one purpose, may not be inadmissible for another purpose. 

· If evidence has been deemed admissible for a limited purpose bc not admissible for another prupose, the opposing party has right to require the court to give the jury limiting instructions. If don’t ask for limiting instructions, NOT reversible error. 

· Cal Evidence Code:

· §350: Only relevant evidence is admissible

· §351: All relevant evidence is admissible, EXCEPT AS OTHERWISE PROVIDED. 

· §352: If prejudicial value outweights probative value, evidence is not admissible, 

· Fed Rules of Evidence

· §401: relevant evidence means evidence having any tendancy to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would without the evidence.

· §402: ALL relevant evidence is is admissible, unless otherwise provided.

· §403: Although relevant evidence may be excluded if its probative value is substantially outweighed by the probability that its admission will (a) necessitate undue consumption of time, (b) create substantial danger of undue prejudice, of confusing issues, or of misleading the jury.  

· D
II. Opinion

A. Lay Opinion

· RULE: Testimony of lay person is limited to describing facts within their personal knowledge. May NOT give opinion as to matter calling for expertness, or as to commonplance matters. 

i. Commonwealth v. Holden: W testified that D winked, which he interpreted as a signal to provide a phony alibi—this is inadmissible opinion of D’s mental state. 

· EXCEPTION: (1) Collectivized Facts—witness may collect facts that she observed or heard and then state her opinion. (2) Common experience—when things are common experiences, witness may give opinion of that observation. 
i. Ex- driving home and someone passes you- you can say that car was going very fast.

ii. Ex- can testify that someone was drunk- however, cant testify about the influence of alcohol bc requires expert. 

· NOTE: Direct vs. Circumstantial Evidence: If jurors are faced with 2 iterpretations of circumstantial evidence, they should favor the one that points to D’s innocence. 
· FRE:

i. §701: If witness not expert, testimony is limited to those opinions or inferences that are (a) rationally based on preceptions of witness, and (b) helful to clear understanding of witness testimony or determination of fact, and (c) not based on scientific, technical, or other specialized knowledge. 

· CA:

i. §800: If witness not expert, testimony in form of opinion is limited to opinion that is rationally based on perception of witness and helpful to a clear understanding of his testimony. 

ii. §802: The court has discretion to ask the matter upon which a witnesses opinion testimony is based before goes on stand.

iii. §803: Court can exclude opinion testimony is improper. 

B. Expert Opinion

· Experts are permitted to testify to opinions that are based beyond the common experience of lay people—expert must have special knowledge, skill, training, education or experience. 
· RULE: Expert opinion needs to be based on facts that experts in the area would rely upon. 

· Reasonable Reliance: Dow Chemical: an expert formed his opiion on the cause of death of person based on his sympton described to him by the person’s widow. Court held that an experts exclusive reliance upon inadmissible hearsay to form his opinion was not reasonable
· Foundational Requirement: In order for expert to be permitted to testify, the expert’s proponent must first law the experts foundation—ordinarily done on direct. If other side doubts qualifications, can voir dire. 

· Under Frye test, scientific opinion is only allowed if generally accepted by scientific community. Even if not generally acccepted, may still be able to bring in evidence (ex, life detector test) if parties stipulate. 

· Daubert factors: (1) testability, (2) peer review, (3) error rate, (4) maintenance of standards, (5) general acceptance. Not all required. These factors are meant as a gatekeeper—to keep unreliable info from the jury. 

· Present state of law is a RESTRICTING view of experts—standards being used to restrict the number of experts. CA is unclear—they have rejected Daubert and continue to use Frye. 

· FRE:

· §702: Expert testimony can come in if will assist trier of fact to under evidence or a fact in issue. Testimony must be based on sufficient fact, testimony is the product of reliable principles, and the witness has applied the principles and methods reliable to the facts of the case. 

· §703: If of a type reasonably relied upon by experts in the particular field in forming opinion, the facts or data need not be admissible in evidence in order for the opinion or inference to be admitted. 

· CA:

· §801: Expert witness limited in relying upn opinion: (1) related to a subject that is suffuciently beyond common experience that the opinion of an expert would assit the trier of fact AND, (2) based on matter (personal skill, knowledge, etc) perceived by or personally know to the witness or made known to him at or before the hearing. 

· §804: Opinion based on opinion or statement of another—(a) person being relyed upn by expert may be called and examined.(d) an expert opinion otherwise admissible is not made inadmissible by this section bc its is based on opinion of a person who is unavailable. 
· f

III. Scientific and Demonstrative Evidence

· Ex’s: DNA, lie detector.

· NOTE: CA and FED approach for scientific evidence is different. 

· DEMONSTRATIVE EVIDENCE RULE: Demonstrative evidence is NOT treated the same as scientific evidence. It is govered by rules of relevancy. Trial judge decisions on these questions usually stand unless they really mess it up (more leeway in relevancy issues). 

· When evidence is merely a re-creation, reference to either the Frye test or Dow chemicals is NOT necessary bc re-creations are not scientific expert testimony.

· Norfolk Ry v. Henderson: P offered evidence of a re-creation of a train accident. In the re-creation enginners were asked from what distance they could see child. Court helf admissible bc the conditions of the accident and re-creation were substantially similar and evidence is relevant. Logically relevant bc tendency to prove or disprove contested fact of distance and legally relevant bc its prejudicial impact did not outweigh probative value—just knows it’s a re-creation and will not give it much weight. 
· NOTE: Parties can stipulate to admissibility of inadmissible evidence. 

· SCIENTIFIC EVIDENCE RULE:

· CA: Follws Fry test—scientific evidence is admissible only if scientific method by why evidence was gathered is generally accepted in its field. 

· Ex, lie detector test are not generally accepted so they are inadmissible under Frye. 

· FED: Follow Dow Pharamceutical test—requires analysis of the totality of the circumstances. Factors to consider: (1) is scientific method testable, (2) is it published, (3) are there standardizedmethods and are they generally accepted. 

· Need to know §403 and §352
IV. Similar Happenings

· RULE: In order to admit evidence of similar happenings, must show substantial identity of the material circumstances.

· In other words, are the important factors here substantially the same in the prior instances then they are here. 

· Robitaille v. Netoco: Woman trips on stairs. She argues that tacks holding down carpet came loose. She admitted evidence that some other women had fallen on the same staircase previously. Basically, she is introducing similar prior happenings. 

· Court ends up using stricter standard than law requires for similar happenings—they want it to be identical and here, no evidence of what shoes, etc the other women were wearing so inadmissible. 

· This seems to be more than enough under the regular standard—same stairs, same carpet, same fall, etc. 

· SIMILAR NON-HAPPENINGS:
· P will try to argue similar happenings; D will try to argue similar NON-happenings, but must show many similar non-occurrences (like hunderds and hundreds).
· RULE: Evidence of non-occurrence of similar accidents only relevant if multiple non-occurrences under static conditions where complaints would be likely. 

· Factors: (1) How many prior occurreces, (2) They were reported accidents or would have been reported, (3) Static vs. similar nature—must show condition is statis and therefore change is unlikely. 
· Rathburn v. Humphrey: This case deals with the ABSENCE of similar happenings. P hot with branch in head on ride. D claims no one else complained but the problem is that the tree has grown so it hasn’t hit anyone before. Court held evidence admissible to show D NOT guilty of negligence bc danger not obvious. 
· The similar non-occurrences were probative whether the ride was designed in a safe manner. 

V. Subsequent Repairs (remedial measures)
· RULE: Evidence of remedial measures to establish negligence or culpability is inadmissible.

· EXCEPTION: Evidence of subsequent remedial measures is allowed to impeach witness. 

· Dagett v. Atchinson: Woman killed by train going to fast. At time of accident speed limit was 90mph. After accident, speed limit reduced to 50. Court admitted evidence that speed limit changed after accident. Held its admissible to impeach witness—but need limiting instructions to jury—“just impeaching witness, cant consider for any other purpose.” 

· EXCEPTION: In CA, this evidence is allowed in strict liability cases bc negligence or culpability arent analyzed under SL. 

· Ault v. International Harvester: P injured in accident involving D’s car. P argues accident caused by defect in design and is trying to recover under SL theory. P trying to admit evidence that company changed the defect after the accident—changed from aluminum to iron. Due to shear number of accidents involved in products liability cases, shouldn’t hesitate to fix problem. FED wouldn’t allow. But CA would. 
· Rationale—public policy- want people to make safety changes so we cant punish them for it. 

VI. Compromise

· First example of when CEC and FRE differ. 

· LOOK AT CHART in HANDOUT. 

· RULE: In CL, fed and CA, evidence of an offer to settle is inadmissible if offered on liability or lack of liability, BUT can be offered to impeach witness because clearly relevant. 

· Rationale: Extrinsic public policy--No one should fear that if they settle a case or offer to settle it will be used against them. 

· Esser v. Brophey: Car accident between 3 cars—P, D, and H. H and D compromise—therefore, settlement between a third-party and D. Evidence of this settlement should not have been excluded bc H isnt even a party to thiis suit, so the rationale that a party shouldn’t fear litigation, doesn’t apply to him. H is just a witness so underlying reason for rule doesn’t apply here. 

· ON EXAM: Be careful between a settlement vs. not explicit setttlement. 

· 1. Admissions Made DURING offers to settle:
· CL:  Admissible

· FRE: Inadmissible

· CEC: Inadmissible

· 2. Payment of or offers to pay medical expenses:
· CL: Admissible

· FRE: Inadmissible

· CEC: Admissible (unless made out of Humanitarian motives)

· 3. Admissions made DURING offers to pay medical expenses:

· CL: Admissible

· FRE: Admissible

· CEC: Admissible (unless offer made out of Humanitarian motives). 

· 4. Payments or offers made out of Humanitarian motives:

· CL: Admissible

· FRE: Admissible (unless offer to pay medical expenses)

· CEC: Inadmissible

· 5. Admissions made DURING offers made out of humanitarian motives:

· CL: Admissible

· FRE: Admissible

· CEC: Inadmissible

· BOTTOMLINE: (1) CL lets everything in except for the actual settlement or offer to settle. (2) Fed brings everything in except admissions made during settlement or offers to settle and payments or offers to pay medical expenses. (3) CA does not let anything in except payment and admissions during offers to pay medical expenses (unless humanitarian motive). 
· Guilty Pleas/No Contest Pleas:

· A nolo contendre plea or no contest plea allows a crim D to plea guilty and know that the pleas will not be used against him in a subsequent civil trial. 

· Note: These pleas are admissible in subsequent CRIM trials. 

· Rationale—encourage criminal D’s to make guilty pleas.

· RULE: Under similar rationality, a crim D’s offers or statements, whether made by him or his lawyer, during plea negotiations, are also inadmissible in subsequent civil AND crim trials. 

· Ando v. Woodberry: Is D’s prior please to a traffic accident admissible as evidence of liability in a civil action for damages? Court said YES, but this was decided before nolocontendre, so probably wouldn’t be allowed now. 
V. Judicial Notice

· If court offers to take JN of a fact, that takes the fact out of contention—cant offer evidence to the contrary. 

· Trial court will take JN of many things—statutes, well established historical and scientific facts (well known scientists and generally accepted) and matters of common knowledge. 

· CA:

· §451: MUST take JN as a matter of law even without motion to take JN:

· (e) true signification of english expressions and legal expressions

· (f) facts and propositions of generalized knowledge that are so universally known that they cant reasonably be subject to dispute

· §452: MAY take JN (court doesn’t have to step in and take JN on their own, but if asked for below reasons, then must take JN):

· (g) facts or propsitions that are of such common knowledge within the territory jxd of court that they cant reasonably be subject of dispute.

· (h) Facts and propositions not reasonably subject to dispute and are capable of immediate and accurate determination by resort to source of reasoable indisputable accuracy. (ex, almanac saying how big the moon was on a particular night).  

· Nicketta v. National Tea: Court had duty to take judicial notice of irrefutable scientific fact—humans cant get trichinosis from cooked pork. Rationale—don’t want to take chance that jury might believe one scientists who thinks otherwise.
· Brown v. Board: Based decision on research of psychological studies that children were discriminated against by being segregated. These studies were introduced at appellate level so court is taking judicial notice. BUT, the court most likely violated rules of JN by taking JN of something new. Example of taking JN of fairly recent scientific conclusions that don’t seem to fit within any of our accepted NJ categories. 
VI. Burdens and Presumptions

· Law provides that one the trier of fact believes that Fact A exists, they are required to presume the existence of fact B. This is a presumption. 

· 2 types of burdens—burden of producing evidence, burden of proof, burden of persuasion:

· 2 types of presumptions—conclusive and rebuttable.

· Conclusive Presumption:

· RULE: When a presumption is conclusive, the trier of fact MUST accept fact B if it believes the underlying fact A. 

· If proven, the other side can ONLY attack existence of fact A, and they CANNOT attack existence of fact B—therefore, cant offer evidence to challenge fact B. 

· Rebuttable Presumption:

· RULE: A rebuttable presumption allows the party against whom the presumption is being offered the opportunity to attack the underlying fact as well as the presumed fact.

· In other words, if the presumption is rebuttable, opponent may attack existence of both facts A and B. 

· If other side provides no evidence, then directed verdict on that presumed fact. 

· If other side offers evidence? SPLIT:

· Majority (FED): Presumption shifts burden of producing evidence. If in a rebuttable presumption some evidence is offered that, if believed by jury, would be enough to rebut the presumption, the presumption DISAPPEARS—as if it never existed (bursting bubble theory--Thayer). 

· Minority:  Presumption shifts both burdens of production and persuasion. Even if opponent gets up and rebuts presumption, the just is still told about the presumption and its up to the jury to decide whether the presumption was rebutted by sufficient evidence. (Morgan theory—lingering on). 
· CA: Follows both standards depending on what the presumption is:

· If the underlying purpose if a codification of a logical inference, then the rebuttable presumption only effects the burden of producing evidence (majority). Ex, money delivered was actually due. 

· If purpose was created to promote an extrinsic public policy, then presumption lingers on to effect the burden of proof after the burden of producing evidence has been met (minority). Ex, law that says if preganant while live with H, he is the dad. 

· Criminal Proceeding: 

· TEST: Whether there is a rational connection between the facts proved (fact A) and the fact presumed (fact B). 

· If there is no substantial assurance that the presumed fact B is more likely than not to flow from the underlying fact A, then the accussed has been denied due process.

· Goldman suggests that no presumption can be used against crim D without violating due process. 

· Leary Case: D smuggled drugs into Mexico. Presumptively imported and presumptively know it was imported. The problem is that D is not presumed innocent. Court held invalid presumption bc D has the benefit of a presumption of innocence. D only need to raise reasonable doubt as to existence of presumed fact. 

· D
VII. Hearsay

· RULE: Out of court statement offered to prove its truth.

· Deals with 2 credibilities: (1) Credibility of defendant/plaintiff, (2) Credibility of declarant
· Not realy hearsay if credbility of only one person is at stake—ex, Murdocck case below where witness was only person at stake. 

· NOTE: Anthing D said can be brought in against him—its still hearsay but—excempted as admissions.

· NOTE: Animals and machines DON’T qualify as hearsay. 
· NOTE: Confessions are hearsay in CA and CL but have exception to allow it in. but FRE doesn’t even consider this hearsay—confessions are exempt from hearday rule under FED.  

· Rationale: (1) Oath- only desires statements made under oath to be admissible; (2) Demeanor- desire trier of fact to observe the declarant while making the statement; (3) Cross-examination- desire declarant to be cross-examined. 

· Basically, these statements are inadmissible bc unreliable. 

· 1. Out of (this) Court: Means out of THIS court during THIS proceeding. 
· Ex, statements made during prelim hearing of crim trial are inadmissible in the trial bc they are out of court statements. 

· NOTE: A witnes who is currently testifying but made statements out of court—these are still out of court even though the witness is on witness stand. Only a witness’s observations are admissible, not their out of court statements. 

· 2. Statement (assertion): 
· CL: A statement is words, oral or written, and conduct regardless of its assertiveness. 

· Wright v. Tathum: Example of non-assertive conduct. Testators children claimed that a will was invalid bc testor was incompetent during its creation. The will’s beneficiaries offered letters (written by strangers) which asked for the testator advice. The beneficiaires offered the declarants conduct (asking for advice) to prove that testator was not incompetent bc people would not ask advice from an incometent person. Under CL, meanings could be deduced from such conduct and thus, they are statements. 

· This case represented highwater mark for hearsay as its broadest. 

· Modern Definition: A statement is an assertion of fact. An assertion is a strong statement that something is true. –speaker must intend to assert a fact. 
· Can be oral or written words and also can be conduct intended to convey a meaning. 

· To determine whether a statement is assertve, look to declarants intentions. If intended to communicate assertions, then it’s a statement. 

· The letters in Tathum would not be statements under modern law bc they are not assertions. The declarants conduct was not assertive bc the writers of the letters did not actually say “I believe the testator is a competent person.” 
· NONassertive conduct is NOT a statement. If conduct is assertive, where declarant is intending to communicate a fact through his conduct then it is hearsay.
· NOTE: Evidence of not hearing a statement or lack of statement offered to prove non-occurrence is NOT hearsay bc no statement was made. The proper objection would be lack of foundation.???
· Menard v. Cashman: P fell down stairs and D wanted to bring in evidence that no one prior to her tripped. Witness (worker) wanted to testify that she never saw anyone trip. This is an NONstatement.
· Ex: In a suit alleging that a landlord failed to obey a regulation requiring that apartments have adequate heating during winter months, P introduces these statements:
· 1. Its very cold in here.

· Clearly hearsay bc statement offered to prove apartment was cold.

· 2. This is a great place for polar bears.

· Hearsay—intended meaning of declarants words was that apartment was cold.

· 3. I need to put on a sweater. 

· Probably not hearsay—this statement is non-assertive conduct bc it was not an assertion about the temperature of the apartment- the true intention was how the speaker would dress. 

· NOTE: A scream is nonassertive conduct. 
· 3. Offered to Prove Truth: If the statement is offered for ANY purpose other than for its truth, it is NOT hearsay. 
· Estate of Murdock: Plane crashed with H and W and PO was on scene and saw W dead and heard H say “im still alive.” Need to know which person died first to see whose will controls. P offered H’s statement that he was still alove to prove that he was alive. NOT hearsay bc statement was relevant to prove another issue= H’s ability to converse/speak. In other words, the statement was offered to prove that the statement was made, not offered to prove the truth of the statement.  

· US v. Rhodes: Prosecuting D for being spy. Wanted to offer a document which described D’s characteristic and his personal history written by USSR to prove that the USSR was interest in D. NOT hearsay bc it is relevant for the non-hearsay purpose that it was merely made or stated. USSR only kept info on spies so mere fact document made has independent relevance—doesn’t matter what the actual words of the document is. BUT, unlike Murdock, document should be excluded on relevancy grounds bc its prejudicial impact outweighs its probative value. 

· NOTE: If statement is being offered for non-hearsay purpose, must give limiting instructions. 

· ON EXAM: Be careful to analyze relevancy is non-hearsay purpose.

· NON-HEARSAY PURPOSES:
· A. Listener’s State of Mind:
(effect on listener)

· RULE: If statement offered to show its effect on listener, then not hearsay because statement is NOT being offered for its truth, but offered to prove effect of that statements on listener, regardless of whether statement is true or false. 

· 1. To Prove Reasonableness: self-defense/duress

· RULE: A statement offered to prove the reasonableness of listener’s state of mind is NOT hearsay. 

· If D has asserted a defense of self-defense, duress or other defense which makes the reasonableness of her state of mind relevant, statements offered to prove reasonablness of her state of mind are not hearsay. 

· NOTE: Generally, if something is not hearsay, we only care about the credibility of one person—here, only care about credibility of state of mind of the listener. 

· Subramanian v. Public Prosecutor: D arrested for carrying ammunition and he claimed terrorists forced him to carry it (duress). D wanted to bring in statement made by terrorist: I will kill you unless you carry the ammunition. If D offerd statement to show they would in fact kill him, then it would be hearsay. BUT, if offered statement to prove the reasonableness of his state of mind, then NOT hearsay. 

· In other words, statement not offered to prove terrorists would have killed him but to show that such info was communicated to D and thus reasonably induced fear. 

· Unlike Murdock, not being offered to prove merely the fact that statement was made and words don’t matter (non-hearsay purpose) but here, words do matter.
· Like Murdock, the statements truth doesn’t matter. Statement would induce fear even if a lie. 

· 2. To Prove Notice:

· RULE: P’s notice of a dangerous conditions is always relevant when she asserts that D is being negligent. 

· Safeway Stores v. Combs: Combs slipped and fell when stepped in ketchup at D’s store. D wanted to bring in statement, “please don’t step into the ketchup.” If D offered statement to prove there was ketcup on floor, that’s hearsay. BUT, if D offered statement to prove P was on notice of danger, then would be offered to prove the effect the statement had on the listener. 

· B. Declarant’s State of Mind:

· Declarants state of mind used to prove declarants knowledge as manifested by his statement. 

· In Safeway (above), if statement is offered to prove that declarant was aware of the danger, his state of mind, then not hearsay. Here, knowledge of declarant was an actual issue in the case. 

· Bridges v. State: This case is an example where knowledge of declarant isnt an issue in the case. D was accused of enticing young girl to come to his house and assaulting her. Prosecution wanted to bring in the girls out of court statement describing the room and its contents as circumstantial evidence that she was in his room—if her description happens to match up with D’s room, then its circumstantial evidence that she was there. . SPLIT on whether a statement offered to prove declarant’s SOM when declarants SOM is not actual issue in the case is hearsay but only circumstantial evidence:

· 1. Morgan Theory:

· HEARSAY.  Statement is hearsay bc can only be offered to prove its truth—statement offered to prove what the room looked like. Statement has no independent relevancy from its truth. 

· 2. McCormick Theory: 

· NOT HEARSAY bc statement may be offered for a purpose other than its truth—independent relevancy here. Bc declarants knowledge or SOM is only circumstantial evidence of something else, it is by definiation not an issue in the case. Girls SOM was not at issue in case. NOTE- girls knowledge wouldn’t make sense today bc we have tv and internet and therefore, she may not be describing the right room. 
· ON EXAM: only one multiple choice on distinction. 
· C. Verbal Acts—Operative Facts:
· RULE: Statements that constitute verbal acts or operative facts are NOT hearsay bc not offered for its truth. 

· NOTE: Words accompanying a transfer or K are considered part of the transfer and therefore, admissible. HOWEVER, statements made after the fact (after the transfer) are hearsay—ex, receipts=description of past events. 

· NOTE: Marriage vows are a contract. 

· In other words, the uttering of certain words has independent legal significance (eg words of K, slander, threats).  We only care that the words were said, not that they are true. 

· Hanson v. Johnson: P leased his property to a third party in exchange for 2/3 share ownership of crop grown on land. 3rd party got mortgage and bank foreclosed and sold land, including crops, to D. P brought action to recover his 2/3 interest in crop and offered 3rd partys statement “that bushel of corn is your 2/3 interest.” This statement is offered to prove that the 2/3 interest was a term within P and third partys K. The very fact the statement was made has independent legal significance—to prove the 2/3 interest were the terms of the K. 
· Terms of any K or Will are relevant apart from their trith—as long as dealing within 4 corners of K and what terms were, then not hearsay. BUT when step outside 4 corner and try to use one of those terms to prove something in real world (ex, fair market value) then its hearsay. 

· RULE: When offering an out of court assertive statement to prove a legal term in a K, an operative fact, then its not hearsay. 

· f

· D. Inconsistent Statements: A statement offered not for its truth, but offered for impeachment purposes is NOT hearsay. 
· DOUBLE HEARSAY: Admission of hearsay within hearsay if each part of the hearsay chain falls within exception. If even one part doesn’t have exception, then none of it an come in. 
VIII. Hearsay Exemptions

· FRE defines some statements as non-hearsay. 
· There are 2 categories: 

· (1) certain prior statements

· (a) prior inconsistent statements

· (b) prior consistent statements

· (c) statements of identification. 

· (2) admission of a party-opponent.

· 5 types of admissions 

· CA does not have exemptions. 
A. Prior Inconsistent Statements

· In FED, prior inconsistent statements is NONHearsay if elements met; In CA, it’s a hearsay exception. 

· At CL, prior inconsistent statement were admissible ONLY for impeachment (not for their truth). 
· Modern Fed RULE: Only prior statements made under oath are admissible for their truth. If prior statement is NOT made under oath, statement can only be brought in to impeach witness and jury receives limiting instructions to limit statements to impeachment and not to prove its truth. 
· ELEMENTS to offer for its proof:

· 1. Declarant must testify, subject to cross, at current trial (FED only) 

· SC has held that rule is still satisfied when the witness is subject to cross but cant remember making the statement. 
· 2. Prior statement must be inconsistent with witness’s trial testimony

· 3. Prior statement must have been given under oath

· CA does not require made under oath-BROAD. 

· Rule refers to statements and not testimony so statements contained within an affidavit satisfy oath requirement bc affidavits are signed subject to perjury. BUT affidavitrs don’t satisfy requirement unless they are submitted as evidence in that proceeding. 

· 4. Prior statement must have been at a trial, hearing or other proceedings, or in a deposition. [grand jury also qualifies; stationhouse statements to police or affidavits to govt officials don’t qualify].

· CA does not require this. 

· CA vs. FED:
· 1. CA does not require the prior statement be made under oath and Fed does.

· 2. CA does not require the prior statement to be made at a prior trial, hearing or other proceeding, FED does. 

· California v. Green: SC upheld CA’s exception for prior inconsistent statements with regard to confrontation clause. In criminal prosecution State offered a witness’s prior inconsistent statement into evidence. The witness had made that prior statement at the accused’s prelim hearing, under oath, and was subject to cross. Since the accused’s counsel had cross-examined the witness at the time he made the prior statement, the court held that admitting the prior statement at accused’s trial did NOT violate the confrontation clause. Therefore, DOES NOT violate constitution to use prior inconsistent statements against criminal D’s.
B. Prior Consistent Statements

C. Prior Identification

· Exemption in FED; Exception in CA. 
· FED RULE: A declarant’s prior statement of identification of a person after perceiving that person is admissible if (1) declarant testifies at trial or hearing and (2) the declarant (not witness) is subject to cross concerning the statement and (3) Must be available.

· US v. Owens—court held the cross examination requirement was satisfied when the witness who made the prior ID took stand and answered questions even though witness could not remember seeing the attacker. Thus, the witness’s impaired memory did not mean that cross was lacking. 

· NOTE: If declarant does not testify at trial, the prior id may still come in if other witnesses who were present at the time of the id testify and are subject to cross concerning the statement.  

· CA RULE: Prior ID admissible if (1) Statement made when event was fresh in witness’s mind, (2) Witness testifies that the ID was a true reflection of his opinion at the time. Essentially, even under CA must be available. 
D. Admissions

· An admission is anything a party has ever communicated (in speech, writing, or in other way) sought to be introduced against that party at trial. Does not require that you say anything against your interest at the time you are saying it. 
· At CL, they were hearsay; CA says its an exception. But under FED, they are exempted.

· There are 5 types of party admissions: individual, adoptive, authorized, agent, and co-conspirator. 

· NOTE: Although a party’s statement or conduct is an admission, it may still be regulated and inadmissible by other rules. Ex, a plea or offer to plea may be an admission but Rule 410 excludes these. 
1. INDIVIDUAL ADMISSIONS
· An individual admission is any statement made by a party that is inconsistent with that party’s position at trial. 
· FED: Statements, oral or written, of a party, in either her individual or representative capacity are admissible as substantive evidence if offered against that party. 

· Thus, a party CANNOT introduce her own statement under this rule. 

· BOTTOMLINE: Any statement made by a party at any time is admissible as an admission if relevant and offered by opposing party. 

· Note: In criminal trials, the admissions of the prosecution are NOT admissible when offered by the D. But admissions of the criminal D are admissible when offered by prosecution. 
· CA: Same basic rule. 
· Reed v. McCord: D said the machine’s dog must have cracked, jammed injuring and killing P’s son. D was not present when the accident occurred and so, someone must have relayed to him what had happened. P offered D’s statement “Dog not in position, which caused accident” to prove that the machine’s dog had a crack. Other side could object Hearsay or Opinion but admissions exception trumps those objections. Court held D’s statement to be an admission. If change statement to Joe said the dog broke and caused the accident, you have double hearsay. Need exceptions for each hearsay. 

2. ADOPTIVE ADMISSIONS
· An adoptive admission is a party’s reaction (or inaction) to another person’s statement or conduct when it is reasonable to treat the party’s reaction or inaction as an admission of something said or implied by the other person. 

· (1) Adoption by Use: The party’s use of a document made by a third person will frequently amount to an approval of its statements as correct, and thus it may be received against him as an admission by adoption. 
· Mere possession of the document is not an adoption. 

· Ex: Newspaper reprints were adopted by a party: By reprinting the newspaper articles and distributing them, D’s unequivocally manifested their adoption of the inflated statements made in the newspaper articles. 

· (2) Adoption by Silence: A party may adopt the statement of a third person by failing to deny or correct under circumstances in which it would be natural to deny or correct the truth of the statement. 

· Third person’s statement must be made in circumstances where it would be natural to respond by denying or correcting the statement. Merely making the statement in presence of party is not enough. Essentially, silence does not equal assent. 

· The inference of assent by silence can ONLY be made when no other explanation is equally consistent with that silence—ex ignorance and dissent are consistent with silence. 

· Pawlowski v. Eskofski: Tire blew out and accident occurred while P was passenger. Shortly before accident, D was putting air in the tire and a mechanic stated “that the tire was poor for 38 pounds of air and that it may blow into pieces.” D responded with “Ill take my chances.” P offered mechanics statement as an adoption by silence. Court held statement is NOT admissible bc it was not reasonably clear whether D was assenting to the mechanics statement. D’s response could be categorized as dissenting to the mechanics view. 
· US v. Alker: D was executor and after decedent died they all gathered to disperse the funds. Prior to this, executor stole some of the money. When dispursing, the family noticed it should be more money and executor remained silent. A reasonable person would deny an accusation against them. Therefore, statement of third party family was admissible. 

· NOTE: Adoption by silence rule may apply to correspondence, that is, failure to answer, correct or respond to statements in a letter may be considered to be an admission of the contents of the letter. 

3. AUTHORIZED ADMISSIONS
· RULE: A statment made by a person authorized by a party to speak for it are admissible as substantive evidence if offered against that party. 
· This rule only governs statements by agents who have speaking authority (ex, attorneys, partners, corporate officers). 

· This rule covers statements made by agents to their principals (in-house statements) as well as statements made by agents to third persons. 

· Proof of Authority:

· FED: In determining whether the agent had the authority to speak concerning a subject, the Fed rules allow judge to consider the statement, along with other evidence. The statement alone cant establish agency to speak. Need statement + other evidence. 

· CA: To prove authority, only non-hearsay evidence may be considered—the statement CANNOT be considered. 

· NOTE: Both Fed and CA require employment at time of statement. 
· Example is Reed Case above. 

4. AGENCY/VICARIOUS ADMISSIONS
· CL: Statements of an agent without speaking power were inadmissible (not accepted by fed) 

· FED RULE: A statement is not hearsay if the statement is offered against a party and is a statement by the party’s agent (authorized to speak for principal) or servant (1) concerning a matter within the scope of the agency or employment (2) made during the existence of the relationship. 
· The right to speak must arise out of the nature and scope of the employee’s duties
· Statements by disgruntled employees after discharge are NOT admissible. 

· CA is the same but has one caveat—such admissions are admissible against the principal UNLESS the statement is a direct assertion of liability.
· Rudzinski v. Warner Theatres: Woman leaving movie theatre slipped and fell. Usher yelled at janitor “now you decide to come when I called you an hour ago.” If impute statement by usher onto the janitor, other side will object to imputing it to employer. In order for an agent’s statement to be admissible against his principal, it must have been spoken within the scope of the authority of the agent to speak for the principal. Court held thr usher had no authority as an agent to speak for the principal—not  part of usher’s job to direct work for janitor. 
· Mahlandt v. Wild Canid: Employee stated that Sophie the wolf bit the child. Belief of employee, even though not based on personal knowledge could be imputed to employer. Had they put the employee on the stand, who wasn’t there at time of accident with no first hand knowledge, this would be inadmissible opinion. But bc FED expanded admissions rules to include statements made by employees, the exception to opinion rule for admissions has been expanded as well to include employees statements. Admissible in spite of opinion problem. 
· Murphy Auto Parts v. Ball: Employee driving own car after working hours and hit pedestrian. He claimed out of court that he was on an errand for his employer making a delivery and this was part of his job. Here, court concludes statement admissible under excited utterance exception but many courts wouldn’t let this in under that exception bc it requires the utterance to describe the accident, which is not the case here. 

· In CA and CL, cant prove agency with hearsay and therefore, cant consider statement at all. But can in FED with other evidence. 

· The evidence that part of his job was to make deliveries + his statement allows Fed judge to allow it in, CA judge cant do this. [Other evidence + statement allows fed judge to reach preponderance of evidence and therefore, evidence is admitted. CANT do this in CA court]. 
5. CO-CONSPIRATOR ADMISSIONS
· RULE: A statement is not hearsay if the statement is offered against a party and is a statement by a (1) co-conspirator of a party (2) during the course and (3) in furtherance of the conspiracy. 
· Therefore, requires: (1) a conspiracy in which D and declarant participated, (2) co-c made statement during course of conspiracy, (3) statement was in furtherance of conspiracy. 

· SC has held that co-c admissions don’t violate confrontation clause. 

· If D withdraws from conspiracy before objective are achieved or abandoned, statements made by other co-c’s after the withdrawal are NOT admissible against the withdrawn D. 

· Statements made after conspiracy ends are NOT admissible. 

· NOTE: In a partnership, admissions of one partner is deemed the admissions of the other partner if it was made in furtherance of partnership. ?

IX. Hearsay Exceptions

· Exceptions that require unavailability: former testimony, dying declaration, statement against interest. 
· Definition of Unavailability: privileged testimony, refusal to testify, lack of memory (FRE), mental infirmity, physical infirmity, death, beyond power of jxd. 
· NOTE: Under FRE, declarant is unavailable if his memory fails BUT for confrontation clause purposes, mere lack of memory is not enough to establish unavailability. 

1. Exceptions Requiring Unavailability
A. Former Testimony

· RULE: In civil and criminal cases, testimony given at an earlier proceeding or deposition is admissible to prove the truth of what its statements assert if the party against whome the testimony is offered had an opportunity to cross-examine the declarant when she testified earlier. 
· ELEMENTS:

· Former testimony made under oath

· Subject to cross examination (includes prelim hearings but NOT grand juries).

· Same interest and motive of parties
· Consider the issue sought to be established by the witness when testified at former trial and weigh it against the issue sought to be proven by witness in subseqent trial
· Ex: Travelers Case—At former trial, O testified to prove issue of whether B intentionally burned the property. In subsequent case, the issue of intentionally buring down building is also an element bc insurance defense is claiming arson. 
· Now unavailable

· Substantially same issue

· CIVIL CASES:

· RULE: Doesn’t matter whether you yourself had a chance to cross examine prior witness as long as issues/motives are the same. 

· Even if current party-opponent was NOT the party against whom the testimony was offered against in the previous proceeding, the testimony is still admissible against current party if current party is predecessor in interest to that previous party. 

· Travelers Fire Ins. v. Wright: B and C owned property that had fire insurance. Property caught on fire and destroyed. State prosecuted B for arson (crim trial). In that trial, O testified that he aided B in burning down the building. After that, A and B brought a civil action against insurance company to recover. Defense called O but he claimed the 5A privilege. D then sought O’s former testimony from B’s crim trial through testimony of court reporter.

· C, the opponent in subsequent action did not have the opportunity to cross examine O at former trial but court allowed it in under former testimony exception.

· HELD: Since B had the same motive and interest as C in cross-examining the witness, O, in the former trial, then the opportunity to cross examine was satisfied bc B had the opportunity to cross examine O at former trial. 

· In other words, in civil cases, the requirement of opportunity and similar motive to cross-examine can be satisfied if it is shown that the current party is a predecessor in interest to the party against whom the testimony is offered. 
· CRIMINAL CASES:

· Former testimony is only admissible if the pary whom the statement is being offered against had actual opportunity to cross examine the witness.

· Rationale- confrontation clause. 
· NOTE: rule only requires opportunity to cross examine—failure to examine for tactical reasons does not affect admissibility. 
B. Dying Declarations

· This exception only applies when decedent describes circumstances or cause that eventually leads to death—DOESN’T apply for statements not relating to death. 

· CL and CA:

· 1. Statement offered to prove who killed declarant

· 2. Statement describes the cause and circumstances leading to declarants death.

· 3. Declarant subjectively believed death was imminent

· 4. Declarant actually dies. 

· NOTE: In CA, death requirement still exists but death doesn’t have to be immediately after making the statement. CA requires that the declarant die from the circumstances and injuries described in the statement.

· FED:

· 1. Statement is respecting the cause of circumstances of his death. 

· 2. Declarant subjectively believes death is imminent.

· 3. Declarant is unavailable (doesn’t have to be dead like CA). 

· BOTTOMLINE: Only difference between FED and CA is that CA requires they actually die and FED does not. 

· NOTE: Dying declarations are inadmissible in non-homicide criminal trials. 

· Rationale: Based on necessaity (bc declarant dead) and trustworthiness—people would not want to die with a lie on their lips. 

· Sheppard v. US: W said “H poisoned me.” W lives and wants to bring in that statement. Court held HEARSAY bc offered to prove truth that he tried to murder her. However, DD exception does NOT apply bc insufficient evidence that she subjectively believed she was dying—in fact, when she made statement she was actually feeling better. 
C. Declarations Against Interest 
· RULE: If at the time the declarant makes a statement, they realize it is against their interest, then that statement has a certain trustworthiness and therefore, admissible. 

· ELEMENTS: (1) At time statement made it was against their interest, (2) Today they are unavailable to testify. 

· Interests= property, money, civil liability, criminal liability and REPUTATION (CA) (social ridicule). 

· CA vs. FED:

· FED: (1) If a statement is against declarants monetary, property or penal interest, and declarant is unavailable, then statement is admissible (2) If statement is against PENAL interest in crim case, fed rule requires CORROBORATING evidence to clearly indicate trustworthiness. 

· Corroboration factors—whether declarant made statement while pleading guily or still exposed to prosecution; declarants motive-was there a reason to lie; repetition of statement; who the statement was made to; relationship of declarant to accused. 

· CA: (1) CA added reputation interest—does not exist in fed. (2) No trustworthiness requirement (meaning no corroboration). 

· People v. Parriera: D being prosecuted for attempting to kill his wife. W made statement in hospital that she was trying to kill herself. H wants to bring that in. Under FED, the statement is not admissible bc statement is against her social interest and fed rules don’t cover that but CA does—so admissible in CA. 
· NOTE: There is a confrontation clause problem when prosecution offers hearsay as a statement against penal interest against a crim D—even if hearsay satisfies the requirements of statement against interest, it wouldn’t be admissible unless the confrontation clause requirements also satisfied. Be careful ON EXAM. 
· People v. Spriggs: D is charged with possession of heroin. D wants to bring in statement by his lady friend—“the heroine is mine.” The statement is hearsay. Court held admissible. 
· Declarations Against Interest v. Admissions:
· 1. First hand knowledge rules applies to DAI and not to admissions

· 2. DIA turns on the adverse nature of the statement when made. Admissions don’t have to be against interest of declarant when made—so a self-serving statament when made by party may later be introduced at trial by opposing party. 

· 3. DAI requires unavilability; admissions does not. 

· 4. DAI need not be made by party to the action. 

· 5. DAI are admissible against any party; admissions only admissible against declarant, co-c, business partner, or declarants employer. 

2. Exceptions Not Requiring Unavailability 
A. Present Sense Impressions

· RULE: A statement describing or explaining an event or condition made while declarant was perceiving the event or condition, or immediately thereafter. 

· Rationale—lack of time to fabricate so reliable.

· FED: Broad
· 1. Statement describes or explains the event or condition

· 2. Declarant had first hand knowledge of event

· 3. Statement made at time declarant was perceiving the event or immediately thereafter. 

· CA: Contemporaneous Statements Exception   Narrow
· 1. Statement is offered to explain, qualify, or make understandble the conduct of the declarant.

· 2. Statement was made while declarant was engaged in such conduct. 

· In other words, CA’s exception applies to statements made by declarant describing his OWN conduct. Statement describing conduct of others is inadmissible [but may come in under excited utterances].

· BOTTOMLINE: CA requires describing declarants own conduct-under fed can bring in statements describing others conduct. 

· Houston Oxygen Case: To prove car was speeding, introduced witness statement “they must be drunk.” Court said admissible bc sufficiently spontenous. 
B. Spontaneous Exclamations/Excited Utterances
· Besides narrating descriptions of events that they see, people sometimes speak out of excitement or shock or in reaction to having been startled. 
· FED: Broad

· 1. Startling event
· Merely being upset is not enough. Sometimes revival of memory of a startling event results in stressful excitement.
· 2. A statement relating (as opposed to describing) to that event
· Statement can be made by anonymous person.
· 3. Made by declarant with first hand knowledge

· 4. Made by declarant under stress of the excitement caused by the event. 
· Factors for under stress: lapse of time between event and declaration; age of declarant; physical and mental state of declarant; charateristics of event; subject matter of the statements. 

· NOTE: No explicit time requirement—statements made after a substantial time as elapsed may be admssible so long as the declarant remained under influence of the exciting event. A period of unconsciouness doesn’t necessarily destroy effect of startling event. 
· CA: Narrow

· 1. Statement purports to narrarte, describe or explain an act, condition or event perceived by declarant
· 2. Was made spontaneously while declarant was under the stress of excitement caused by such perception.

· BOTTOMLINE: CA imposes a third requirement that the statement must describe the excited event as opposed to Fed saying just must relate. 
· Cestero v. Ferrara: Car accident at intersection, passenger injured taken to hsopital and was unconscious until arrived at hospital, where she said “we were stopped at the light, light turned green, we drove and hit by car.” In subsequent civil action P sought to odder statement to prove light was green.

· Court held that although statement was not coincident with the exciting stimuli, since they were unconscious, and that it was made shortly after her return to reality satisfied the test of admissibility. 
· NOTE: Only the portion of the statement that comports with the rules is admissible, the rest is inadmissible. 

· Ex: “she is lying that she was the driver.” The event was that the girl is lying. The only part of the statement that could come in was that “she was lying.” Nothing else can come in-anything relating to the accident is inadmissible. What caused initial stress was her lying. 
· ON EXAM: Examples of excited utterances are usually statements that begin with the words “oh my god” or “oh no” and usually end with an exclamation point. 

· Excited Utterance vs. Present Sense Impression: 

· 1. Lag time—PSI requires statement made either during or immediately after where as excited utterance need NOT be made immediately after but merely made while declarant still under influence of startling event.

· 2. Nature of event—PSI the event need NOT be startling but excited utterance requires that. No anlysis of the nature of the event is necessary under PSI. 

· 3. Describe vs. Relate (FRE only)—under Fed law, PSI must describe something while excited utterance must just relate to startling event. This difference does not apply in CA bc CA requires under excited utterance to describe startling event. 

C. State of Mind

· NOTE: A persons statement about a fact can show 2 different things: (1) the fact is something the speaker believes, and (2) the fact that its true. 

· Sometimes, a declarants SOM is NOT hearsay bc the statement is not offered for its truth. This is NON-hearsay and is admissible. HOWEVER, if offered to prove its truth, needs SOM exception to hearsay rule. 

· Ex: “Jon, the victim, is the most despicable person I know”. In a homicide case this is offered to prove motive and ultimately intent—not offered for its truth and therefore admissible. However, “I will kill Jon.”- if offered to prove intent is hearsay and falls within SOM exception. 

· NOTE: When direct assertion of SOM then need exception; when indirect assertion of SOM, its non-hearsay but need to analyze its relevancy. 
· BOTTOMLINE: If statement is being offered not to prove truth but to prove SOM, then its not hearsay. If statement is a direct assertion of SOM offered to prove SOM then its hearsay and needs exception. 
A. STATEMENTS OF PRESENT STATE OF MIND
· FRE: Statement of declarants present physical or mental condition, including statements of intent, plan, motive, design, emotion, or mental feeling, but NOT including a statement of memory or belief to prove the fact remembered or believed unless it relates to a WILL. 

· Thus, this exception covers statements about what a person is feeling at the time he or she speaks, including both physical and emotional feelings. 

· Present SOM admissble to prove past, present, future SOM and present/future conduct of declarant (not 3rd person). 

· CA: Evidence of a statement of declarants then existing SOM, emotion, or physical sensaton (including intent, plan,motive, design, mental feeling, pain, or bodily health) is admissible when (1) evidence offered to prove declarants SOM at that time or at any other time when it is an issue in the action; OR (2) the evidence is offered to prove or explain acts of conduct of declarant. This section does not make admissible evidence of a statement of memory or belive to prove the fact remembered or believed (Sheppard rule). 
· RULE: CA for present and past SOM requires element of TRUSTWORTHINESS (fed doesn’t). 

· 1. To Prove SOM:

· Adkins v. Brett: P brought adultery action and needs to prove D (1) intentionally wooed P’s wife and (2) he succeeded in wooing her. P offered W’s statement: “I like him and not you and he buys me flowers, takes me out and treats me well.”
· 1. “I don’t like you I like him.”—Since W’s SOM is a material issue/fact in the case bc P must prove that D did succeed in wooing her, this is hearsay and requires SOM exception. Falls within exception so admissible.

· 2. “He bought me flowers and treats me well.” This statement is not being offered for its truth, but to prove that D had the intent to woe her so this is NON-hearsay. However, court did not allow this on relevancy grounds bc prejudicial impact outweighs probative value—we already admitted a statement where she says she liked him so don’t need another one. 

· Garford Trucking: Example of using declarants statement of present SOM to prove her SOM at a previous time. Here, P was injured when D’s truck, driven by D’s employee struck P’s car. P brought neligence action and needed to prove that the driver was working for the employee at time accident occurred. The route he took was not the normal route and 10 days AFTER the accident, he said “even though route longer, I take it bc it takes less time.” 

· The statement is of his present state of mind which is that he think the route takes a shorter time.

· Since the drivers SOM is a material issue (P must prove that the driver was working for employer) then the present state of mind is admissible to prove that he possessed that SOM on a previous occasion (10 days ago). BUT, if the previous occasion is farther away, may be excluded on relevancy grounds. 

· 2. To Prove FUTURE conduct:
· RULE: Statements of present state of mind are admissible to prove that the declarant subsequently acted in accordance with that SOM. 

· Ex: a declarants statement “I will revoke my will” is admissible to prove that the declarant subsequently revoked that will. 

· Mutual Life Ins. Co. v. Hillmon: Insurance company argued that a body found at Crooked Creek was that of Walters, not the insured Hillmon. Walters wrote letters stating his intention to travel to Crooked Creek with Hillmon and insurance co offered letters into evidence. Court held letters admissible—shows intention to travel. In other words, stateent of present plan to travel (SOM) was relevant to prove subsequent conduct in accord with intent. 

· If offered to prove Walters did travel with Hillmon then its inadmissible hearsay. 

· In CA, this case applies to statements of present state of mind, but NOT to statements of past state of mind. 
· JOINT CONDUCT:

· Some courts allow statement to prove conduct of a person other than the declarant. 

· Ex: “I am going to SF with Arin”—can be used to prove I went to SF AND that Arin went to SF. 

· People v. Alcade: Frank, the accused, was on trial for murder of Curtis. Prosecution offered Curtis’ statement where she stated “I am going out with Frank.” Majority held admissible under Hillmon—present state of mind to show that declarant subsequently acted in accordance with that statement. Dissent by Traynor said that statement is inadmissible bc proves victims future conduct AND proves conduct of D. This case was pre-CA evidence rules. 
· CA: Evidence of a statement of declarants then existing SOM is admissible when the evidence is offered to prove or explain acts or conduct of the declarant. 

· Everyone thought that this was CA’s adoption of Traynor dissent but in 1996, CA adopted majorities approach.

· RULE: The highwater mark is Hillmon (cant use for past memory) but bc of Alcalde statement can be used to show future conduct of declarant AND ANYONE else mentioned by declarant and their plans. 
· NOTE: This is just a side effect of offering to prove declarants future conduct. NOT admissible when offering  to directly prove another’s conduct and when your not proving declarants conduct. 
· Ex--Murder case, victim said I am going to movies with Jack—statement comes in to show Jack went to the movies. This is ok now under modern law. 

· ON EXAM: May have a legal relevancy problem—but this will be cured by limiting instructions. Relvenacy objection will be overruled. 
· 3. To Prove PAST Conduct:
· FRE: Excludes statement of memory of belief to prove the fact remembered or believed EXCEPT in cases involving declarants will. 

· Basically, declarants statement of her present SOM is inadmissible when offered to prove either that the declarant or third-party aced, in the past, in accordance of that statement. 

· FRE adopted SC’s decision in Sheppard v. US—court reused to extend Hillmon rule to statements looking backward into the past. In Sheppard, W said “H poisoned me.”—Court said statements of intention, casting light on the future, are different from statements of memory pointing backwards to the past. The testimony in question pointed backward, not forward—it spoke to a past act, to an act by someone NOT the speaker. 

· CA: SOM exception does not make admissible evidence of a statement of memort or belief to prove the fact remembered or believed (Sheppard rule)
B. STATEMENTS OF PAST STATE OF MIND

· CA ONLY
· CA: Evidence of a statement of the declarants SOM at a time prior to the statement is admissible if: (1) declarant is unavailable and (2) evidence is offered to prove prior SOM, emotion, or physical sensation when it is itself an issue in the action. (3) must be trustworthy. 
· In other words, CA and not Fed, allows declarants previous SOM when offered to prove declarants SOM now, at a previous time or future, provided that declarant is unavailable. 
· BUT, CA does not allow a declarants statement of her past SOM when offered to prove that declarant or another person acted in conformity with that statement. 
· Garford Trucking: If in that case declarant said “I believED that the route was the shortest route if offered to prove that he, at a time prior to making that statement, possessed that SOM, would be admissible if he is unavailable and evidence does not prove any fact other than declarants SOM. [must also be trustworthy—CA only requirement]. 
· Therefore, if in past tense, doesn’t come in under CL or FED—but may have a chance in CA. 
D. Physical Conditions

· Overview: 

· Under fed law there is an overlap between state of min exception and medical/diagnosis exception when dealing with statements of present physical condition. These statements can come under both but preferably under state of mind bc under medical/diagnosis exception need to prove for purposes of medical treatment or diagnosis (extra element to prove). HOWEVER, under fed rules, state of mind exception does not cover statements of past physical condition—these can ONLY come in under the medical/diagnosis exception- ex. “my back was hurting.” 

· Under CA law, they did not create separate exception for medical/diagnosis—simply falls under state of mind exception if trustworthy. 
· Present Physical Condition:
· Under state of mind, fed rules include present physical condition in addition to mental condition.

· The restriction is that it must relate to the present condition and NOT to past conditions, pains or symptoms.

· Statements of PAST physical condition require the statement be made for purposes of medical treatment or diagnosis (below). 

· In other words, a statement of present physical condition can be made to anyone at anytime but a statement of past condition must be for purposes of medical treatment or diagnosis. 
· NOTE: Statements of present or past physical condition are often part of a hospital or medical record so may present double hearsay problem. 
· CL: A person’s statement to a healthcare specialist describing their physical condition when the statement was made in order to obtain treatment is admissible as a hearsay exception. 

· FED: Expanded this exception

· Statements made for purposes of medical DIAGNOSIS or treatment and describing medical history, past or present symptoms, pain, or sensations or the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment is admissible. 

· These statements need not be made to a physician—can be made to hospitals attends, ambulance drivers, family members or friends. 

· These statements could be in response to questions asked by a physician and thus are not totally spontaneous BUT the statement must be made by the patient—statement cant be by physician. 
· Fed expanded CL rule by adding for diagnosis—statements made to a physician solely for purpose of presenting expert testimony. (this was inadmissible under CL). 

· NOTE: Courts will draw line at statements that refer to fault of the cause of the medical condition—ex, court will let in that a car hit me, but not that the car ran through a red light. Will let in whatever is necessary to treat patient. 
· CA: CA did not make separate exception but included it in their state of mind exception. 

· §1250-Evidence of a statement of the declarants then existing physical condition is admissible when the evidence is offered to prove the declarants physical condition at the time or at any other time when it is itself an issue in the action. 

· §1251- Evidence of a statement of the declarants physical sensation at a time prior to the statement is admissible if (1) declarant is unavailable and (2) the evidence is offered to prove such prior physical sensation when it is itself an issue in the action and the evidence is not offered to prove any fact other than such physical sensation. This is the rule for PAST physical conditions. 
· FED vs. CA:
· 1. Statement made for diagnosis or treatment- In fed rule, a declarants statement describing her past physical condition is admissible only if it made to obtain diagnosis or treatment. CA has no such limitation—patient could be making the statement describing her present or past condition for any reason. 

· 2. Cause of physical condition- Under Fed rules, the statement describing the cause of her physical condition is admissible if it is reasonably pertinent to treatment of diagnosis. CA has no such admissibility—thus, under CA rules only the declarants description of her physical condition is admissible, but not its cause. 

· 3. Unavailability- Fed rules don’t require unavilability. In CA: (1) under 1251, unavailability is required in order for physical sensation at a time prior to that statement to be admissible (past state of mind). (2) Under 1250, unavailability is NOT required which covers declarants statement of present physical condition. 

· 4. Trustworthiness- Fed rules don’t require trustworthiness. CA requires that statements be made under trustworthy circumstances. 

· Ritter v. Coke: bottled contained part of rat and she had psychological trauma and told Dr. how she felt. If offered to prove how she felt, this is hearsay. Court held admissible—court expanded CL to include for purposes of diagnosis, doesn’t have to be made to a Dr and
E. Past Recollection Recorded

· Sometimes a witness at a trial may have no recollection about a relevant fact but may have made written notes about it an earlier time—these notes are admissible under recorded recollection exception. 

· Present Recollection Revised/Refreshed: 

· Not a hearsay exception

· RULE: Can refresh a witness’s recollection with ANYTHING—report, paper, song, etc. (not true for past recollection recorded). 

· BUT, refresh carefully bc opposing party now has access to document.

· Hypo: Hit and run. D wasn’t driver, which care was involved? Witness obtained the actual license plate. Any memo may be used to stimulate present memory, without restriction as to authorship, correctness, or time of making. 

· RULE: 

· 1. Evidence can come in ONLY IF present memory is unavailable.
· Unable to “fully and accurately” testify 

· 2. Witness made or adopted a record
· CA- or prepared under W’s direction

· Adopted means that the witness verifies accuracy of record when fresh in his memory. Even if didn’t adopt record, can still come in if the actual recorder testifies it was accurate (2 witnesses). 
· 3. Based on first-hand knowledge

· 4. When the matter recorded was fresh in the witness’s memory (close to the time of the event)
· 5. Record correctly reflects witness’ knowledge
· Witness routinely makes accurate records of the type involved and would not have signed it unless believed it was accurate. 
· If admissible, it may be READ into record, but may not be given to the jury UNLESS offered by an adverse party. 
· NOTE: A court reporter types transcript of case, which is hearsay. Only way to get it in is putting reporter on stand and asking if they recall the case. If not, and if elements met, then can bring it in—what they wrote was accurate.  ????? ASK GOLDMAN. 
· Usually comes up with police or investigative reports.
F. Business Records

· In civil cases business records is the most commonly used hearsay exception.
· Rationale: reliability and necessity
· RULE: Business records are admissible if: 
· 1. Record made by person under business duty w/ knowledge of event
· If the supplied is NOT under a business duty to trasmit info and/or recorder is not under business duty to record, then the record does not qualify as business record. 

· 2. Record made at or during time of condition or event
· 3. Related to primary business (not litigation) 
· RULE: Entries of particulars of an accident, which serve no medical purpose, may NOT be regarded as having been made in the regular course of hospitals business bc Dr has no duty to write it down accurately.  

· Williams v. Alexander: P struck by car and taken to hospital; D argues that another car bumped into him and caused him to hit P. When P went to Dr, told him that there was another car. “I was hit from the right side, by a car which ran the red light” The last part of sentence is in dispute bc it has nothing to do with Dr.’s diagnosis. Anything not relating to medical issues are not under Dr’s obligation to take down accurately and therefore, court held last part of sentence inadmissible. Note- some jxds would say second part is just as accurate since part of same sentence. 
· 4. The custodian (person in charge of keeping record) or other qualified witness (ex, another officer) testifies it its identity and the mode of its preparation. 
· Rule does not require tha the person with knowledge be produced at trial or event identified AND the witness (custodian of record) who lays foundation for admissibility at trial need NOT have firsthand knowledge of either the recording or underlying event. 

· 5. Made in regular course of business
· RULE: Can introduce hearsay opinion of an expert under BR exception if proponent has laid necessary foundation for that experts opinion, and therefore, witness can be impeached. 

· In other words, whatever you can say in court by expert, can say in a BR. 

· People v. Kohlmeyer: D argues he inherited insanity from family and wants to introduce hospital records that relate his insanity to his paternal grandmother. Issue—Do we allow opinion evidence to be admissible under BR exception? YES- if witness could testify to it on stand, then hearsay declaration will not be excluded. 

· 6. Source of information indicates trustworthiness. 

· Palmer v. Hoffman: Train accident. Shortly after accident, pursuant to company policy, a RR employee transmitted into to a recorder who made a record of the event. This record was offered into evidence. Court held record inadmissible under BR exception bc the record was not made in the regular course of business. The primary use of the report was in litigating, not in railroading. This case created trustworthy requirement.

· Thus, a record prepared with an eye toward litigating raises reliability concerns. 

· NOTE: Once proponent has satisfied BR exception, burden shifts to opponent to argue untrustworthy. 

· Business= expansive definition—includes institution, association, profession, occupaton whether or not for profit- so includes non-profits (schools, churches, hospitals). 

· FRE is expansive—the business can even be a hobby (ex, card collector). Broader than CA. 

· NOTE: The record need not be a writing, but CANT be oral—needs to be some type of permanent recordation. 

· MINORITY jxd does allow oral record. 

· NOTE: medical diagnoses made by a qualified person and contained within a record is admissible under this rule. 

· Hearsay Within Business Records:
· RULE: Business records are NOT admissible when they contain otherwise INADMISSIBLE hearsay. 

· Johnson v. Lutz: Police report after accident. When police writing report, wrote down statements of third parties. Court held report inadmissible because no exception to bring in 3rd party statements—they have no obligation to be accurate (no duty). 

· Kelly v. Wasserman: Chronology of events:

· 1. Conversation between man and old lady about giving property to man in exchange for expenses paid (not hearsay operative fact).

· 2. Man tells welfare employee about the agreement. (hearsay- admission exception).

· 3. Welfare employee wrote about conversation in her report (hearsay- business record)

· The record is offered into evidence and its admissible bc even though the record contained hearsay that was transmitted not under a business duty, it was otherwise admissible bc met other exceptions. 

I. Expanding Hearsay Exceptions

· FRE recognizes a residual exception. CA does not have a residual exception. This exception deals with hearsay that is reliable but does not fit into another exception. 
· RULE:

· 1. Statement is Trustworthy
· 2. Statement is offered as evidence of a material fact

· Easy to meet- more than mere relevancy.  

· 3. More Probative than other evidence- interests of justice best served by admissibility

· 4. Notice- need to give other side sufficient notice to prepare- give intention to use it, name and address of declarant. 

· Dallas County v. Commercial Union Assurance: Courthouse collapsed and there was burn residue. Witnesses a couple days later say lighting struck and therefore, insurance should pay. Insurance co argued preexisting condition due to fire 58 yrs ago and therefore, don’t need to pay. Ins co tried to bring in newspaper article from 58 yrs ago talking about the fire at courthouse. Court let in the article bc it is trustworthy—lying in newspaper in small community would be bad for reputation- here, wouldn’t made sense to lie and would have been detected; it is the most probative evidence (necessary)—the guy is likely dead so cant come on stand, without this evidence would be lost. This would NOT be admissible in CA bc no residual exception. 
· US v. Barbati: Barmaid ID’ed D to arresting Police and signed counterfit bill. Only police could ID D at trial. Such evidence is necessary. In CA, this would be admissible under prior ID but in FED comes in under residual exception. 

· Turbyfill v. International Harvester: P injured/burned at D’s used car lot when engine backfired. Witness to event was mechanic, he recorded accident in room  by himself while still fresh in his mind. Mechanic died so couldn’t testify. Court held recording is admissible bc: most probative, material fact, trustworthy (fresh in mind, no pressure to write). 
· NOTE: Most prominent example of this exception is Grand Jury Testimony—courts usually find enough reliability factors to admit such testimony despite lack of defense cross-examination. 
3. Confrontation Clause
· Looking at the constitutional implications on admissibility of hearsay. 

· The 6A provides that in all criminal prosecutions, the accused shall enjoy the right to be confronted with the witnesses against him. 

· Admissions of hearsay in criminal prosecutions raises confrontation clause issues bc D is not given an opportunity to cross-examine the hearsay declarant. 

· OLD LAW: Ohio v. Roberts set out analysis of whether admission of hearsay violated confrontation clause. Court held that in order for hearsay to be admissible in a criminal trial without violatng the confrontation clause, the State had the burden of proving that the evidence was Necessary and Trustworthy. 

· Necessity= unavailable 

· Trustworthy= if falls within firmly rooted hearsay exception, then its presumably trustworthy. If does not fall within firmly rooted exception, then inadmissible unless can show trustworthy. 
· Crawford v. Washington: Court divided hearsay into 2 categories—testimonial and non-testimonial. 

· RULE: Only testimonial statements cause the declarant to be a “witness” within the meaning of the confrontation clause AND if D has not had opportunity to confront the witness, then use of the evidence is inadmissible. 

· In other words, testimonial evidence is NOT admissible in a crim trial UNLESS (1) declarant unavailable and (2) accused had opportunity to cross-examine declarant prior to trial. 

· WHAT IS TESTIMONIAL?
· RULE: In order for hearsay to be testimonial and thus subject to the confrontation clause, the declarant must be aware that her statements may be subsequently utilized in criminal prosecution. 

· So, if declarants goal in making statements is to get assistance in an on-going emergency, then her statements are non-testimonial bc does not objectively think her statements will be used for prosecution. But if statements made after the fact as part of investigation, then that’s testimonial. 

· Davis v. Washington: Declarant was describing on-going emergency to a 911 operator while D was still there. But then, D left and operator asked her more questions. Police arrived and saw fresh bruises. She is unavailable at trial and they offer 911 call against D and D has not previously confronted her. Court held first part of call when D was still there was NOT testimonial. However, the q and a after her left was testimonial bc no longer an emergency—info being elicited for investigation. 

· Hammon Case: Similar phone call but made after D left and was telling opertor what HAD happened instead of what WAS happening. Court found it to be testimonial. 

· Examples of testimonial- police affidavits, police or arrest reports, law enforcement custodial exams or interrogations, prior testimony of similar pretrial statement that declarants would reasonably expect to be used prosecutorily. 
· Examples of nontestimonial- business records and statements in furtherance of a conspiracy. 

· EXCEPTIONS TO TESTIMONIAL EVIDENCE: Admitted in spite of confrontation clause problems
· 1. Dying Declaration
· 2. Forfeiture Rule: D loses his right to object to his inability to confront witness if the reason why witness is unavailable is bc of intention of D. Scalia in a Dissent suggested he wants to limit the rule the D had intention to keep witness from testifying—if killed in just simple heat of passion, Scalia says wouldn’t deny confrontation clause rights bc no intention to keep him from coming to court. 

· NOTE: Scalia has suggested that confrontation clause only comes in when statement is made to police officer, etc. If made to undercover cop, doesn’t come in. Not sure what Scalia will actually hold. 

· DUE PROCESS: 

· Chambers v. Mississippi: Court held that if a court applies the hearsay rule to bar evidence in a criminal action, then the court may violate the accused’s right to due process if the evidence is otherwise trustworthy and critical to the defense’s case. 

· RULE: The accused should not be denied his constitutional right to present witnesses, by the hearsay rule when such evidence is necessary to her case and otherwise trustworthy. 

· Rarely applied. 

· In the case, the accused introduced statements made by a witness confession to the crime for which the accused was charged. Miss had law that did not allow D to impeach his own witnesses. Court held DP violation bc not able to confront or cross-examine witness. (Goldman thinks its violates 6A compulsory process). 

· Essentially, if there is a battle with D’s right to offer in legit evidence, then rules of evidence must bow to the constitutional rights of D. 

· d

· f

X. Character Evidence

· Character evidence refers to evidence of a person’s character used in order to attack the credibility of that witness. 

· 2 categories: 
· (1) when character itself is at issue, and 
· (2) when character is circumstantial evidence for another issue. 

· (a) Is it civil or criminal? 

· Once figure out whether character evidence is admissible, then need to figure out what evidentiary tools are utilized to present this evidence: (1) opinion, (2) reputation, (3) specific acts. 

A. To prove character when it’s a material issue

· The general prohibition on character evidence does not apply when the character is a material issue in the case. 
· A person’s character is a material issue in an action when that person’s character is the ultimate issue to be proven.  In other words, the character of the person is not circumstantial or not being used to prove anything else. 

· RULE: Character evidence is substantive issue and therefore admissible in ONLY these types of cases: (1) Negligent Entrusment, (2) Defamation, (3) Child Custody (parents traits), (4) Wrongful Death (measure of damages). 

· If determine that character evidence is admissible bc a person’s character is a material issue, then ALL METHODS OF PROOF are disposable to the proponent in proving that persons character. 

· These rules apply in both civil and criminal cases. 

· Ex- Defamation. Someone said you are the kind of person who would dig their mothers bones out of grave and sell them. I sue them for defamation. My character is a relevant issue here bc need to show he damaged my reputation and that my character has been negatively affected by the defamation. 

i. Need to know what was my reputation prior to this statement being published= measure of damages. 

ii. Truth is an affirmative defense and this is considered separate from propensity. 

· Ex- Negligent Entrustment. P injured in train accident due to switchman’s mistake while intoxicated so sued employer for negligence. P wanted to introduce evidence that he had a habit of being drunk and employer knew this so therefore, employer is negligent. Sued for negligent entrusment= party is claiming that a person was negligent in entrusting a job, responsibility, property, etc to a person when they should have know from that person’s character that she was incapable of carrying on that job with reasonable care. 
i. So, to support claim of negligent entrusment, a party is permitted to offer evidence of the employees character to prove her character bc their character is a material issue. 

ii. Essentially, admit this evidence here to show that employer was on notice of employees past acts and should have done something about it.

iii. Note: This evidence would not be admitted to prove his prior act of being drunk in the past (this is propensity evidence) (discussed below). 
iv. Note: if bring claim of negligence, and bring in character evidence for limited purpose of negligent entrustment, then need limiting instructions. 

· Ex- Child custody. A party may make the opponents character a material issue in the action by claiming that she is a bad parent. To support the claim, permitted to offer evidence of that partys character. 
i. Opponent may rebut by offering evidence of her own good character. 

B. Character evidence as circumstantial evidence: to prove propensity
· General RULE: Evidence of a person’s character is NOT admissible when offered to prove propensity. 

· Propensity: Offer evidence of a persons character to support an inference that that person acted in conformity with his character on a specific occasion. 

· Note: There is a difference between civil and criminal cases. 

1. Civil Rule

· If trying to show that someone did something on a particular day, you can never be able to use prior acts to prove that. 

· Example is the Cleghorn case discussed above regarding the drunk switchman. There, P was trying to bring in the employees habit of being drunk Essentially, P was trying to show that bc the switchman was drunk in the pasy, he was likely drunk during the accident. Court held evidence is inadmissble for this reason—past conduct CANT be offered to prove current conduct. 
2. Criminal Rule

A. CHARACTER OF THE ACCUSED
· In a criminal case, the accused 

· (1) may offer evidence of a pertinent trait of his character and if done so, then the prosecution is permitted to rebut by offering evidence of the accused’s character; and/or 

· (2) if the accused offered evidence of the victims character, then the prosecution is permitted to rebut by offering evidence of the accused’s character. 

· Limitations:

· 1. Accused is limited to offering evidence of trait of character that is pertinent to the crime charged and prosecution may only rebut with such evidence. Other traits of character are NOT relevant.

· 2.  Limits the methods of proof by which the accused may introduce character evidence to opinion and/or reputation witnesses. Meaning, the accused may NOT prove his character by way of his past specific acts. 

· Pertinent Trait: 

· Accused is allowed to introduce only evidence of a pertinent trait of character. 

· Basically, the character trait must be relevant to the crime charged. 

· Prosecution’s Rebuttal:

· Once the accused has introduced evidence of his character or evidence of the victims character, the prosecution may

· (1) Cross examine the defense’s character witness, and/or

· (2) Offer relevant evidence of the accused’s character in rebuttal. 

· Must be pertinent; limited to opinion or reputation- not specific acts. 

· Prosecution’s Cross-Examination:
· Once the accused offers evidence of his character through opinion or reputation witnesses, the prosecution may challenge that evidence through the cross-examination of those witnesses. 

· RULE: On cross, inquiry is allowable into relevant SPECIFIC INSTANCES of conduct. 

· [and if prosecution elects to offer evidence of the accused’s character through opinion or reputationm then accused may cross examine these witnesses and may inquire about relevant specific act.]
· Thus, a reputation or opinion witness may be asked on cross whether she heard of id she knows of specific acts that reflect upon the character traise addressed by that witness and whether the accused’s performance of that specific act would effect or change her opinion or reputation of the accused. 
· The cross examiner may not present extrinsic evidence of the specific act. 

· NOTE: Only specific acts which bear some relationship to the particular character trait offered by the accused can properly be raised on cross. Ex, if character witness testifies about the defendants character for honestly, the witness cant be cross examined about violent acts. 

· Michelson v. US: D charged with bribing an IRS agent to get him a better tax return. D calls other witnesses to stand, to tell jury what an honest person he is. On cross, prosecution brought in evidence of past arrest (not conviction) for receiving stolen property. This is ok—the prosecution is allowed to attack the credibility of character witnesses with things D may have been arrested for, rumored to have committed, even if prosecution KNOWS D didn’t it (bc never convicted). The fact that he was arrested or rumored to have done it is relevant to the reputation. 


B. CHARACTER OF THE VICTIM

· (1) The accused is permitted to offer evidence of the victim’s character provided that trait is pertinent to the crime charged; and/or 

· (2) If the defense claims self-defense or defense of others in a homicide prosecution, then the prosecution is permitted to offer evidence of victims character for peacefulness. 

· NOTE: Remember that if the accused elects to offer evidence of the victims character, the prosecution may rebut by either (1) offering relevant evidence of victims character or (2) offering relevant evidence of the accuseds character. 

· Both the prosecution and the accused are limited to reputation and opinion evidence (not specific acts). 

· Homicide Cases: Special rule—ANY evidence that the victim was the first aggressor (ex, claiming self-defense) triggers the prosecution’s right to introduce rebuttal evidence of the victim’s peaceful character. Limited to opinion/reputation. 
· ONLY a FED rule. In CL and CA, to trigger prosecutions right to offer evidence of the victims character for peacefulness, the accused must present actual evidence that the victim was the first aggressor (can bring in specific acts)—merely claiming self-defense is not enough. 

· NOTE: Door to D’s character is open to prosecution when D brings up his own character, but also opens to prosecution when D brings in victims bad character. 
C. EXCEPTIONS: ADMISSIBLE TO PROVE PROPENSITY

· These exceptions apply to civil and crim cases. 

· 1. Sex Crimes: Evidence of similar crimes are admissible to show propensity and predisposition. 

· FRE: Allows evidence to prove propensity in sexual assault or child molestation cases. 

· CA: Allows evidence to prove propensity in sexual assault, child molestation, and domestic violence actions. 

· 2. Impeachment: Deals with a witnesses character. SEE impeachment section. 
· Character evidence is admissible when offered to attack the credibility of a witness. 

· Since the credibility rules apply to defendants when they take the stand, the proponent of the character evidence may present such evidence to attack the witness’s credibility, even though she was barred from presenting that evidence in her case in chief. 

· BOTTOMLINE: In a crim case, if D does not elect to present evidence of her character in the defenses case in chief, the prosecution has nothing to rebut and thus, cant present character evidence. BUT if D takes the witness stand, the prosecution may now attack credibility of the witness (D) by presenting character evidence. 

· 3. Prove something Other than Propensity: 
· Motive, intent, opportunity, intent, preparation, knowledge, identity, absence of mistake or accident. 

· To determine whether character evidence is admissible to prove “other acts” analyze 3 steps: 

· (1) Identify a relevant issue for which evidence is being offered to prove. – must be something other than propensity- like identity, mens rea. 

· (2) Does the prejudicial impact of the evidence outweigh its probative value

· (3) Did the proponent of the evidence prove by the preponderance of the evidence that the opponent, accused, or other person committed the other act?

· Identity (Modus Operandi): Common plan, scheme or design. Modus operandi evidence are prior acts that are so similar to the current charge crime that it is proven that the person who committed the prior acts is also the person who committed the current crime. 
· Look at the similarities between the crime, interval of time between the crimes. 

· Must prove by clear and convincing evidence that D committed the prior act. NOTE- conviction is not required- can even be acquitted bc standard of proving that the opponent committed the other act is lower. 
D. CALIFORNIA CHARACTER EVIDENCE

· 1. CA does not have a special rule for when D raises self-defense in homicide cases

· 2. Character of the Victim: Similar to feds in crim trials, D may offer evidence of the victims character to prove propensity. But once elected to prove victims character, then the prosecution may rebut by offering evidence of victims character. The prosecution may rebut by offering evidence of the accused character for violence, only if the accused proved that the victim had a character for violence. So if the accused proved the victims character for something other than violence, then the prosecution cant rebut with offering evidence of the accuseds character but may rebut with evidence of the victims character.

· The important distinction from FED is that D may prove the victims character by opinion, reputation and specific acts. And the prosecution can rebut with all 3 as well. FED does NOT allow specific acts. 

· 3. Character of the Accused: If D has proven victims character for violence, evidence of D’s character for violence is admissible if the evidence is offered by prosecution to prove conduct of D in conformity with the character. 
· This is basically the self-defense rule of the feds but there is no limitation to homicide cases. 

· The more important distinction is that the prosecution may prove D’s character by opinion, reputation and specific acts. 

· S
3. Habit

· Up until now we have been talking about generalized characteristics—honest, dishonest, peaceful, violent.

· Now we will deal with specific conduct as habit- ex, locking the door before you go to bed. 

· FRE: Evidence of the habit of a person or of the routine practices of an organization is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice. 

· Because the FRE only says habit evidence is relevant, must then analyze whether the prejudicial impact outweighs the probative value to determine admissibility.

· Note: Business related habits= routine practices.  
XI. Impeachment

· When a witness takes the stand, their credibility automatically becomes an issue in the trial. When a defendant takes the stand in her own defense, the same credibility issues apply. Credibility refers to a witness’s worthiness of belief. 

· 5 principal methods of Impeachment:

· 1. Bias

· 2. Mental Defects

· 3. Character for untruthfulness

· Impeachment by reputation

· Impeachment by opinion

· Impeachment by prior convictions

· Impeachment by prior untruthful acts

· 4. Specific contradiction

· 5. Prior inconsistent statement

A. Bias

· A witness’s bias, interest or partiality is ALWAYS relevant for impeachment and never a collateral issue.

· The impeaching party need NOT lay a foundation with the witness in order to offer proof of bias.

· Thus, the proponent may resort to extrinsic evidence. 

· Greatreaks v. US: D charged with bribing officer. Officer is testifyin and defense lawyer tries to bring up alleged bias of officer—a few years back D thought officer raped his wife so he beat the officer up and officer said he will get him back for this. 

· Essentially, D wants evidence of rape to come in bc: (1) don’t want jury to think he just beats people up for no reason, (2) shows that he was trying to defend his wife bc he is honorable, (3) discredits the officer. 
· Note: If you are going to admit part of a story, then another part of that story, though not directly admissible, will be admitted if it explains the portion that had been admitted. 


B. Mental Defects

· Any sensory or mental defect that might affect a witness’s capacity to observe, re-call, or relate the events about which the witness has testified is admissible to impeach that witness. 

· Drugs and alcohol fall within this category. 

· Proponent is allowed to use extrinsic evidence—need NOT lay a foundation before using extrinsic evidence. 

C. Character for Untruthfulness

· Character evidence is generally inadmissible but allowed for impeachment. 

· For purposes of impeachment, the character evidence is offered to prove, circumstantially, that a person with untruthful character is more likely to testify untruthfully than a person with a truthful character. 

· Still limited by reputation, opinion and specific acts. 



1. Impeachment by Reputation & Opinion
· Impeachment by reputation and opinion. 

· RULE: The credibility of a witness may be attacked or supported by evidence in the form of reputation and opinion, but (1) the evidence may refer only to character for truthfulness or untruthfulness; and (2) evidence of truthful character is admissible only AFER the character of the witness for truthfulness has been attacked by opinion or reputation evidence. 

· Truthfulness is a narrow term (different from honesty). 

· Perjury= untruthfulness; theft= dishonest. 

· Before reputation or opinion evidence is permitted, a foundation MUST be laid, showing that the witness is acquainted with the witness’s (that want to impeach) reputation.  


3. Impeachment by Prior Bad Acts
· Specific acts of a witness may NOT be provided by extrinsic evidence. BUT, if probative of truthfulness or untruthfulness, they may be inquired into on cross examination of the witness 
· (1) concerning the witness’s character for truthfulness or untruthfulness, or 
· (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified. 

· Basically, other side must attack truthfulness (want to show untruthful) before you can bring in witnesses to show truthfulness. 

· Specific acts are admissible if:

· 1. The prior act reflects untruthful character

· 2. Its probative value outweighs the danger of unfair prejudice.

· 3. A good faith basis for inquiry exists

· 4. The evidence is inquired into on cross and not offered through extrinsic evidence. 

· Examples of extrinsic evidence would be the testimony of other witnesses who had observed the prior bad act OR documents. Essentially, the proponent of the evidence is limited to the examination, either direct or cross, of the principal witness. 
· CALIFORNIA:

· Civil: In civil cases, evidence of prior bad acts, which are not prior felony convictions, offered to attack the credibility of a witness are NOT admissible. 

· Basically, no misdemeanors or un-convicted acts are admissible to attack or support credibility of a witness. 

· If it’s a prior felony conviction, see below. 

· Criminal: Any prior act is admissible to attack or support the credibility of a witness other than the accused, as long as RELEVANT. May resort to extrinsic evidence to prove the prior act. 
· D


4. Impeachment by Prior Conviction
· Prior Felony Conviction of the Accused:

· Admissible to impeach criminal D when they testify when probative value outweighs the prejudicial impact. 

· NOTE: No reference to substantially outweighing—therefore, probative value need not substantially outweigh impact. 

· Need to show a lot of probative value and a little impact. 
· Prior Felony Conviction of other Witnesses:

· Prior felony convictions of witnesses other than the accused are admissible UNLESS the prejudicial impact substantially outweighs probative value. 

· To get it excluded need to show a little bit of probative value and a lot of prejudicial impact. 

· Prior Crime of Dishonestly & False Statement:

· Evidence of prior conviction involving a crime of dishonestly or false statement are automatically admissible to attack crediblity of any witness (including accused). Comes in regardless of relevancy. 
· Qualifying crimes: perjury, false statement, criminal fraud, embezzlement, false pretense, forgery, counterfeiting, theft, or any other offense that in its nature involves some element of deceit, untruthfulness, or falsification. 

· NOTE: Evidence of a prior conviction is generally inadmissible if more than 10 yrs has elapsed since the date of (1) conviction, or (2) release from confinement UNLESS the court determines that the probative value of the conviction outweighs its prejudicial effect. 
· CALIFORNIA:

· Where witness not accused: evidence of a felony conviction is admissible. This evidence may be offered through examination of the witness OR by the record of the judgment. 

· Where witness is the accused: prior Felony conviction is admissible if it involves moral turpitude. 

· Ex- intention to SELL heroin is moral turpitude bc willing to endanger other for money; while possession of heroin is not moral turpitude. 

· DO NOT involve moral turpitude- simple battery, simple child-neglect, possession of illegal drugs. 

· Even if shown prior felony conviction involved moral turpitude, the court court can exclude such evidence by balancing probative value and prejudicial impact. 


D. Specific Contradiction

· Evidence of specific contradiction is admissible to attack that witness’s credibility.

· But how the evidence may be proven depends on whether the matter which the contradiction occurred is a collateral issue:

· COLLATERAL if the evidence is relevant only to impeach that witness and not relevant to prove any substantive issue at trial.  

· RULE: If the matter is collateral, then the impeaching party may inquire into the contradiction through examination of the witness, BUT cannt prove specific contradiction through extrinsic evidence. If matter is NOT collateral, then impeaching party may inquire into the contradiction through examination of the witness AND prove the specific contradiction through extrinsic evidence (ie, call other witnesses). 

· NOTE: SPLIT in fed court—some don’t like collateral matter rule and think should just weigh prejudicial impact vs. probative value. 

· Ex- Witness A testifies that she saw D shoot the victim. Then to impeach A, defense offer testimony of witness B, who testifies that another person shot the victim. This topic is NOT collateral bc who shot the victim is a relevant issue in the case. So, extrinsic evidence, testimony of B, is admissible. 

· CA DOES NOT follow Collateral Matter Rule—CA merely says must be relavant—probative value vs. prejudicial impact. 

E. Prior Inconsistent Statement

· ANY prior inconsistent statement, whether oral, taped, written, and whether sworn or unsworn may be used to impeach but MUST be the witnesses statement (not a third partys statement). 

· CL- must first lay proper foundation (time, place, person, statement) to use extrinsic evidence. 
· FRE: Extrinsic evidence of a prior inconsistent statement by a witness is not admissible unless the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate the witness thereon, or the interest of justice otherwise require
· In other words, Need to lay a proper foundation to use, BUT don’t have to that before you offer the extrinsic evidence as long as you provide an opprotunity for them to explain it. 
· Basically, the foundation is laid by relaying the statement to witness, with the circumstances of times, place and persons present and he shall be asked whether he had made such statements, and if so, allowed to explain or deny them. 

· Once the foundation has been laid and there still remains a need to prove prior inconsistent statement, the proponent may resort to extrinsic evidence. 

· “Interest of Justice”- When witness unavailable or hearsay exception, then foundation requirement not required. 

· FRE: In examining a witness concerning a prior statement made by the witness, whether written or oral, the statement need not be shown nor its contents disclosed to the witness at that time, but on request the same shall be shown or disclosed to opposing counsel- Same as CA. 
· CA: Once a statement is admissible to impeach a witness, then it is also admissible to prove its truth. CA DOES NOT require the prior statement be made under oath to be admissible for its truth (feds do). 

· Prior written statements—same as FED—if not going to resort to extrinsic evidence, then don’t need to disclose info concerning the statement to the witness. 

· Extrinsic evidence excluded unless: 

· (1) witness was given opportunity to explain or deny the statement, 

· (2) witness has not been excused from giving further testimony—here, can resort to extrinsic evidence without first laying a foundation- this subsection is different from rest of the rules. . 

· Impeaching a Hearsay Declarant: 

· FRE- A hearsay delcarant is in effect a witness and thus, his credibility is subject to impeachment. So hearsay declarants can be impeached by all the impeachment methods. 

· No foundational requirement for extrinsic evidence. 

· REHABILITATION:

· Once the declarant has been impeached, rehabilitation evidnce may be admissible

· Generally, a witness’s credibility may not be bolstered or supported with evidence relevant only for that purpose, until after impeachment. 

· 2 methods of bolstering or supporting evidence are:

· 1. Witnesses good character

· Witness’s character for truthfulness is not admissible in the absence of an attack on the character. 

· 2. Prior Consistent statements

· Prior consistent statements are inadmssible before a witness’s credibility has been attacked. 

· 1. Impeached by Untruthful Character: 
· If a witness’s character for truthfulness has been attacked, the evidence supporting the witness’s character for truthfulness (good character) is admissible, by opinion or reputation witnesses. 

· Usually proponent limited to opinion and reputation in proving truthfulness, BUT if the witness’s credibility has been attacked by prior bad act, then opponent should be allowed to rehab the witness’s credibility by prior good act. 

· 2. Witness’s Prior Consistent Statements:

· FRE: When a witness is charged with recent fabircaton or prior inconsistent statement, his former consistent declarations are admissible to corroborate his testimony.
· Barmore v. Safety: A charge of recent fabricatio had occurred when the examining party raise the plaintiff’s, who testified, failure to tell his doctor or his employer of his injure, after allegedly being injured. 

· If prior consistent statement is made AFTER the charge of recent fabrication, then delcarant has motive to rebut the claim and its NOT relevant to support credibility of the witness.  

· CA: Prior consistent statement can come in when there is (1) a charge of recent fabrication, or (2) impeachment by prior inconsistent statement. Once prior inconsistent statement is brought in to rehab, it can also be offered for its truth (not so in fed bc must be made under oath). 

· T. 

XII. Best Evidence

· To prove the contents of a writing, the best evidence rule requires that the original be introduced into evidence unless an exception applies. 

· Rule applies only to when proving contents of a writing, recording, and/or photographs. Exs- letter, contract, receipt, account book, blueprint, x-ray plate, movie. 

· NOTE: The collateral matter rule applies to best evidence rule—meaning, if the contents are a minor issue in the trial and thus collateral, then the best evidence rule need NOT be satisfied. 

· NOTE: Best evidence rule does not require better or more reliable evidence—just the original. 

· FRE: To prove the content of a writing, recording or photo, the original writing is required.

· Must be proving the contents of a writing—when a witness is acting as a conduit for a writing, she is secondary evidence and the best evidence rule applies.

· NOTE: If a witness is merely testifying about a topic from her personal knowledge, which happens to be written in a record, the best evidence rule DOES NOT apply bc proponent is not proving contents of record but personal knowledge of witness. 

· EXCEPTION: Duplicates.  A duplicate is admissible as an original unless its unfair to allow it in in lieu of the original. A duplicate is anything that is highly accurate—ex, computer print out.

· Secondary Evidence Exception: 

· Original is not required when (1) original is lost or destroyed by proponent in bad faith, (2) original not obtainable, (3) original in possession of opponent, (4) collateral matters. 

· Fed broadened secondary evidence to include DUPLICATES, which CL did not have. So in fed secondary evidence is Duplicates + Typed or Handwritten Copies. 

· Secondary evidence can be excluded if genuine dispute over accuracy or would be unfair to allow it in. 

· Also, if public record, don’t need original—copy is ok.

· Also, if party against whom writing is offered admits content, don’t need original- limited to written or transcribed admissions. (oral admissions don’t qualify). 

· CA: California does not have a rule for duplicates—CA jumps right into secondary evidence. Cal rules are broader bc this does not only apply to duplicates, but to all secondary evidence. 
· Secondary evidence heirachy: written secondary evidence is superior to oral secondary evidence. If its written secondary evidence, it has more chances of coming in as opposed to oral secondary evidence. 

· Can exclude secondary evidence if genuine dispute over material terms or admission would be unfair.

· CRIMINAL: In addition to grounds of exclusion (dispute, unfair), in crim cases, the court can exclude secondary evidence if the original is in possession of proponent and proponent has not made the original reasonably available for inspection. 

· Generally ORAL testimony is NOT admissible to prove contents of a writing. BUT, is admissible if: 

· (1) proponent doesn’t have possession of copy and the original was destroyed by proponent without fradulent intent, 

· (2) proponent does have possession of original or copy and 

· (a) writing or copy not reasonably procurable or
· (b)  writing is not closely related to the controlling issue.

· (3) Too many writing that would cost court time. 

· d

· Bottomline: Ca has one additioal rule with respect to crim cases that feds don’t have. CA treats oral statements differently than feds—feds treat it as secondary evidence, but CA has its own rules about it. 
XIII. Authentication

· General Rule: Evidence is NOT self-authenticating. 

· Proponent has the burden of proving through extrinsic evidence that what the proponent says is genuine. 

· Ex- a confession purpotedly signed by the accused may not be admitted simply based on the signature-- An authenticating witness (detective who took confession) must testify that she saw the accused sign the document. Or just bc a document states a persons name does not mean they wrote it. 

· BUT, certain documents, under FED, are self-authenticating--inscriptions, signs, tags, labels that purport to have affixed in the course of business and indicating ownership, control or origin. Such evidence need not be authenticated by extrinsic evidence. 

· Ex, computer with apple log need not be authenticated as an apple computer. 

· FRE: Phone conversations, by evidence that a call was made to the number assigned at the time by telephone co. to a particular person or business if:
· (a) in the case a person, circumstances, including self-authentication, show the person answering to be one called; OR

· (b) in the case of a business, the call was made to a place of business and the conversation related to business reasonably transacted over the telephone. 

· BOTTOMLINE: If the evidence in question is a phone conversation between persons, then the evidence needs to be authenticated that the persons who participated in the conversation were the persons the proponent claims to be. 

· (a) says—that the telephone conversation is authenticated if the number called is assigned to the person (alleged person claimed by proponent) and the subject matter of the conversation show person to be person claimed. 

· But this rule only deals with calls made and not calls received. 

· NOTE: one method of identifying party as the author or maker of that statement is to use content—authentication by content (ex, this person is the only person who would have knowledge about the conversation. 
XIV. Privilege


A. Attorney-Client Privilege

· RULE: A/C privilege only applies when party in a legal proceeding seeks for purposes of evidence the disclosure of confidential communications between an attorney and his client, where the communication was made for the purpose of receiving legal advice. 

· So if info was said in public without taking precautions to make sure confidential, then presumed that not intended to be confidential. 

· The holder of the privilege is the client, NOT the attorney. So, only the client has the right to invoke and waive the privilege. BUT, the attorney may claim privilege on behalf of client.

· The privilege also covers client’s communications made to attorney’s agents (clerks, secretaries, etc). 
· Client Identity: Generally, clients identity, the fact that consultation took place or employment of attorney are NOT covered by A/C privilege, bc such info is usually not intended to be confidential. 

· BUT, such info is privileged if revelation of identity of client would reveal a confidential communication between attorney and client—if disclosure of identity would lead the clients motive for seeking legal advice (which is confidential), then its privileged. 

· Similarly, where mere retaining of an attorney may have been intended to be confidential, it is privileged—but probably harmless error to allow it. 

· Physical Evidence:  A/C privilege only applies to communications—so when client hands over tangible evidence (gun) to attorney, the communication is covered but not the actual gun. 
· In other words, transferring of property is NOT communication and therefore, privilege does not apply. 

· Can only keep the gun for a brief amount of time to figure out what to do, BUT, if hold onto property too long, then attorney could be charged with obstruction of justice. 
· Eavesdropping: As said, not privilege if not intended to be confidential. However, if someone overheard client’s communication to attorney and it was not reasonable for the parties to know that someone was listening, the communication is still confidential. 

· Crime-Fraud Exception: No privilege if the services of the lawyer were sought or obtained to enable or aid anyone to commit or plan to commit a crime or a fraud. 

· Ex- if client didn’t ask (solicit) for help to commit crime and lawyer just offered services anyway, then privilege still exists. 

· If client does not follow attorney’s crime or fraud advice OR if client does not seek that advice, then privilege attaches and exception does not apply. 

· Privilege covers WHEN hired lawyer or that you even hired a lawyer. However, privilege does not extend to hiring a lawyer for other people—so that evidence can come in and jury can draw negative inference from that. 

B. Patient-Physician Privilege

· CIVIL RULE: The privilege only applies to confidential communications made between patient and doctor, when patient sought out doctor for medical treatment. 

· This privilege extends to communication AND observation. 

· So if patient sought doctor for purposes of medical diagnosis (evidence for litigation), then privilege does NOT apply. 

· EXCEPTION: Anytime the patient submits her physical condition as an issue at trial, the doctor/patient privilege does not apply.
· CRIMINAL RULE: NO doctor/patient privilege exists. 

C. Patient-Psychotherapist Privilege

· RULE: Confidential communications between a client and psychotherapits made for purposes of seeking psychological treatment. 

· Applies in civil AND criminal trials. 

· Privilege holder is the patient—the professional DOES NOT have independent privilege (exception, clergy). 

· If court finds insufficient evidence that the patient was not interested in exercising the privilege, court will not allow therapist to assert independent privilege—he must testify. 

· Like the doctor/patient privilege, this privilege may be waived by the patient submitting her physical condition as an issue at trial. However, simply asserting emotional distress doesn’t count—needs to be a substantial part of the case. 

D. Reporter Privilege


E. Marital Privilege


F. Governmental Privileges
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