EVIDENCE OUTLINE!

THE RECORD

· Three basic parts:

· Litigation’s paperwork

· Verbatim transcript of hearings, conferences, trial testimony

· Tangible exhibits that the parties offered into evidence

· Court reporter:  VERY IMPORTANT.  If a case goes on appeal, if something isn’t in the record the way it should be, different outcome could result.  Need to be aware of what court reporter is doing

· Time out in court ONLY when judge says so.  If you want something on or off the record, you ask and get approval or denial from the judge before moving on

· 28 USC 753(b):  Provides that records done by court reporter are deemed prima facie correct

· The court cannot curtail the performance of the reporter’s essential duties.  Parties’ right to have a word-for-word record of everything said cannot be negated by a trial judge, no matter how much the judge might wish to interfere

· When a witness gestures or nods instead of answering audibly, counsel should advise that the court reporter cannot get the answer unless the witness uses his words

Common Practices of Trial Lawyers that Create Problems for Court Reporters

· Echoing (lawyer repeating witness)

· Overlapping (people talking at the same time)

· Numbers (can be confusing)

· Proper Names (spelled / pronounced right)

· Exhibits (ID Exhibit 2, not as “this photo”)

· Indications and gestures (“about this big”, etc.)

· Off the record (can be unsure when to stop, start again)

· Sidebar conferences (meant to be outside jury hearing, but might be outside reporter’s hearing too)

· Abstruse terminology (esoteric words.  Provide glossary)

· Reading testimony into the record (deposition readings.  Make it clear)

Stipulations:  A statement for the record which opposing counsel affirmatively accepts as accurate rises to the level of a stipulation

· An unchallenged statement for the record – one that is not objected to by the opposite side – probably qualifies as an implied stipulation

· A stipulation is a voluntary agreement entered into b/w counsel for the parties to a litigation respecting some matter that is before the trial court

· Parties can stipulate to a lot of stuff (e.g., can stipulate that otherwise inadmissible hearsay can be brought in)

· CANNOT stipulate jurisdiction

· Stipulations can relate either to procedure or to evidence
· An evidentiary stipulation acts to admit or concede specified facts, relieving a party of the burden of making full-scale proof.  Such an evidentiary stipulation constitutes a formal judicial admission – an abandonment, of any contention to the contrary – and, unless vacated by the trial court, prevents those who enter into it from offering evidence to dispute it

· Simple, single-subject stipulations are stated for the record extemporaneously.  Here the only problems involve:

· Remembering to state the stipulation

· Making certain that the court reporter is reporting it

· Making certain that the terms of the stipulation are clear and unambiguous

· Getting on the record opposing counsel’s unqualified acquiescence in the stipulation

Leading question:  Question that suggests the answer in it.  Not necessarily an argumentative question

· FRE 611(c):  Leading questions should not be used on the direct examination of a witness except as may be necessary to develop the witness’ testimony

· Although questions on direct examination can properly point the witness to a particular subject of inquiry, they should be reasonably balanced and neutral

· Leading questions ARE permissible on cross-examination and under certain circumstances under direct examination 
· On preliminary matters that do not go to the heart of the case.  Permitted to provide a transition from one subject of inquiry to another

· Permitted with respect to undisputed matters where the question is used as a connector

· An adverse or hostile witness can be asked leading questions (FRE 611(c))

· When witness gives “surprise” answers (direct testimony sharply at odds with depo testimony or with a previous statement)

· With a witness of limited understanding

· Put to a witness whose recollection has been exhausted but who apparently possesses additional information of a relevant sort

· You DO NOT have a right to ask leading questions on cross-examination in federal court – it’s at judge’s discretion

· Not true in  CA

Compound and Otherwise Confusing Questions

· Questions should be brief, clear, and cast in reasonably simple terms

Questions Assuming Unproved Facts

· The record cannot effectively be made by means of questions that assume the existence of facts that have neither been proved nor conceded

Cross-Examination

· Much more flexible than direct examination

· Relevance is the principal test of a cross-question’s propriety (relevance, and whether the cross-questions are ranging too far beyond the contours of opposing counsel’s direct examination of the witness)

· Cross-examination usually used aggressively (in an effort to challenge the sources of the witness’ knowledge, together with his perception and memory.  Examiner may also try to demonstrate witness’ inability to describe events consistently and accurately.  Can also be used to extract admissions of fact that undermine the witness’ direct testimony and/or to impeach the witness’ veracity)

· Questions assuming unproved facts, compound and otherwise confusing questions are no more allowable on cross-examination than they are on direct

Expert Witnesses
· The direct examination of an expert witness differs somewhat from that of ordinary witnesses b/c of operation of so-called opinion rule

· Generally speaking, witnesses are required to testify only about facts of which they have direct knowledge and they are not free to unburden themselves of opinions and beliefs about subjects on which any reasonably knowledgeable lay juror could form a conclusion.  Experts of one sort and another are allowed to express their opinions on relevant matters so long as a proper foundation has been laid

· Expert witness can state an opinion or conclusion if four conditions are satisfied:

· Validity of the opinion or conclusion depends on special knowledge, experience, skill or training not ordinarily found in lay jurors

· The witness must be qualified as an expert in the pertinent field

· Witness must possess a reasonable degree of certainty (probability) about the opinion or conclusion

· Generally, in common law jdxs an expert witness must first describe the data on which his conclusion is based, or he must testify in response to a hypothetical question that sets forth such data.  This means that 3 approaches are open to the expert witness

· He can express an opinion based on facts personally observed, also perhaps taking into account facts communicated to him by another expert

· The expert who has been present in the courtroom can base his opinion on the evidence if it is not in conflict (the expert will NOT be permitted to weigh conflicting evidence)

· The expert can base an opinion on a hypothetical question embracing evidence of record

· Making the necessary record in connection with an expert witness involves two basic steps

· He must be “qualified,” that is, he must be asked a series of questions that will bring out his qualifications as an expert (“qualifying the witness”)
· At the conclusion of the direct questions aimed at qualifying the witness as an expert, and before examining counsel gets into the meat of the witness’s testimony, opposing counsel is entitled to interrupt and engage in cross-examination as to the witness’s expertise.  This examination will be strictly limited to probing the witness’s credentials as an expert

· Sometimes when an expert is super awesome, counsel will stipulate that the witness is qualified to testify as an expert, thereby magnanimously saving opposing counsel from having to elicit the witness’s full catalogue of credentials through the questioning process.  Usually unsuccessful.  Opposing counsel is not obligated to accept an offered stipulation unless it gives everything that he or she would be entitled to prove with evidence
· Aside from attacking his qualifications and disinterestedness or the or the thoroughness and competence of investigation, there are two commonly encountered methods of attacking or impeaching an expert witness’s opinion:

· Contradictory material in authoritative publications in the field

· Alteration of the facts of a hypothetical question put to the witness during his direct examination.  It is entirely permissible for opposing counsel to inquire as to whether consideration of the omitted facts would have an impact on the witness’s opinion

· In many state jdxs the record must show the data on which the witness’ opinion is to be based

· FRE 702 – A witness may be qualified as an expert “by knowledge, skill, experience, training, or education”

· FRE 705 – The expert may testify in terms of opinion or inference and give reasons therefor without prior disclosure of the underlying facts or data, unless the judge requires otherwise

· The medium of the hypothetical question is employed where the expert witness does not have direct knowledge of the facts, or the evidence, on which an opinion is desired

· Rule 705 does away with any absolute requirement that a hypothetical question, or a complete one, be used.  The rule permits some streamlining of expert testimony, either by omission of the hypothetical question or its abbreviation

· Rule 705 places on the cross-examiner the burden of eliciting any weak, unreliable, or missing data

· The approach to expert testimony taken by FRE is less limiting than the typical common law approach

· FRE 703 – Provides that an expert witness can base his opinion testimony on facts or data “perceived by or made known to the expert at or before the hearing”

FRE 602 – A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter.  Evidence to prove personal knowledge may, but need not, consist of the witness’ own testimony

Tangible Evidence
· 2 types:

· Real evidence

· The “real” thing – the actual murder weapon (not an example of the type of weapon)

· Procedure for making record in connection with real evidence is sometimes quite elaborate, depending on the nature of the particular exhibit

· Marking for identification

· Laying the necessary foundation

· Usually accomplished through one or more witnesses who “sponsor” the exhibit, IDing (authenticating) it and illuminating its relevance to the issues in the case

· If the witness is unable to ID the exhibit to the exclusion of all similar objects, the chain of custody, without any hearsay links, must be traced in order to establish that the exhibit is “the real thing.”  This means that there will be a whole series of witnesses called to the stand, each one accounting for the period during which the exhibit was in her custody.  In this manner each link in the chain of custody is forged and it is demonstrated that the exhibit is in fact “the genuine article”

· Offering the exhibit into evidence

· Securing an express ruling on the record

· Trial court’s silence in the face of an offer will not necessarily be taken, on review, as an acceptance of the offered evidence

· A precautionary measure

· Request that court reporter scratch out the words “for identification” in the exhibit mark, making it doubly clear that the exhibit was received in evidence

· Showing or reading the exhibit to the jury

· Demonstrative evidence

· This is NOT the real thing.  It is tangible evidence used for explanatory or illustrative purposes only: it is a visual aid

· Two basic types:

· “Selected” demonstrative evidence, such as handwriting exemplars (specimens) used as standards of comparison by a handwriting expert

· “Prepared” or “reproduced” demonstrative evidence, such as a model or diagram

· As with real evidence, conditions shown by the exhibit must not be significantly different from those that existed at the time of the events in question

· Also, there must be testimony that a particular demonstrative exhibit is a “true and fair representation” of what it purports to show

So called “testimonial exhibits” such as a deposition placed in evidence or a learned treatise under FRE 803(18) usually must be read into the record since most jdxs will not permit this sort of exhibit to be taken by the jurors to their deliberation room for examination along with the other exhibits in the case
A writing is not receivable in evidence until it has been authenticated (FRE Articles IX, X).  Its genuineness must be demonstrated to the trial judge, as a preliminary matter, before the jury can consider it.  It cannot be read or shown to the jury until the record has been made and the writing has been formally admitted into evidence by the judge

· Writing can be authenticated in a number of ways:

· By a notice or request to admit genuineness (FRCP 36)

· By direct evidence that proves the handwriting in question.  This can be either the identifying testimony of the writing’s author, or the testimony of anyone who observed the writing being made

· By proving the handwriting circumstantially, which can be accomplished:

· By the identifying testimony of someone who is familiar with the handwriting of the person in question

· By the testimony of a handwriting expert who compares the questioned handwriting with one or more genuine specimens; or 

· By letting the jurors themselves compare the questioned handwriting with genuine specimens (an approach which appeals to very few trial lawyers)

· By reliance on common law, statutory or rules provisions that render some writings self-authenticating or that set up presumptions of authenticity

If counsel is offering something other than the original of a writing his making of the record will include an indication of compliance with the “best evidence” rule (FRE Article X)

Offer of Proof

· You want to call a witness to the stand.  Other side objects.  Judge says he’ll exclude the witness unless counsel can say why the witness should be allowed to testify
· Counsel will say he wants to call the witness to talk about the case, important to the case.  If you go too far to one extreme or the other, witness will get iced

· If you say witness will testify to A, then witness doesn’t, you’re in trouble.  If you’re not clear and judge says no to the witness, counsel misses a chance for an issue on appeal

· On appeal, court will hold offer of proof as true.  On appeal, court would assume that the witness would say what counsel says he would.  Appeal court would then decide if judge was in bounds by denying the witness taking the stand

Voir Dire

· “To tell the truth.”  Two meanings:

· When questioning jurors to see if you want them on the jury or not.  That process called voir dire of the jury

· Less well known form – Allowing witnesses to testify as to whether or not they are competent to testify

· Not competent in the strict sense, but also the idea of an expert witness

· Normally at trial, party that calls the expert to the stand will qualify the expert.  Opposing counsel can ask judge to ask expert questions w/o jury in the room.  Judge could say OK, opposition asks questions testing competence of the witness.  THAT is voir dire in this situation (looking for whether witness can distinguish b/w fact and fantasy, truth and falsity)

INTRODUCTION TO RELEVANCE

The Judgment of Solomon

· Harlot vs. harlot (cut the baby in 2)

· Solomon says he will cut the baby in 2.  Mom A says no, give it to Mom B.  Solomon determines that A is the true mother

· Some writer says A’s reaction isn’t relevant as to who the real mother is.  It IS relevant as to who the better mother will be

· If the situation isn’t relevant to prove who the real mother is (thereby inadmissible) it may nonetheless be admissible on a separate issue if it’s being litigated and that issue is who the better mother will be

· Though information may be inadmissible to prove one thing on one theory, may be admissible to prove something else on a different theory

· IMPORTANT!  All of evidence is built upon this foundation.  Though evidence may be inadmissible to prove one point it doesn’t mean that it’s always inadmissible under every purpose

· DOCTRINE OF LIMITED ADMISSIBILITY (or doctrine of multiple admissibility)

· Court would instruct jury.  Evidence would not be considered as to one point (e.g., who is the real mother?).  CAN be considered as to another point (e.g., who would be the better mother?)

· Hearsay is based on this.  Evidence is inadmissible if it’s an out-of-court statement offered to prove the truth of that statement that doesn’t fall within a recognized exception.  DOES NOT mean that the evidence isn’t admissible for another reason or under another theory
Knapp v. State

· D found guilty of murder at trial.  Claimed self-defense on appeal.  Said the victim (town marshal) had beaten up an old man and killed him

· D not necessarily claiming that marshal did in fact kill someone.  Also to explain his mindset and justify his actions

· In criminal law, a defense is what a person reasonably believes.  If D reasonably believed that marshal killed someone, could be reasonably justified in acting the way he did.  Self-defense doesn’t mean you’re right (just means you’re reasonable)

· D offering out of court statement not for its truth but to show how it may have affected his mindset

· Prosecution wants to offer evidence that D’s story isn’t true


· Prosecution says its argument is relevant b/c it goes to what D is trying to prove (which is that he heard a story about the marshal)

· If prosecution can prove that marshal didn’t actually kill anyone, it diminishes the likelihood that people were actually saying this (BUT IT IS NOT AN ABSOLUTE)
· Holding:  If D didn’t hear the story, D has no reasonable belief to claim self defense

· “The fact proved by the state tended to discredit appellant, since it showed that somewhere b/w the fact and the testimony there was a person who was not a truth speaker, and, appellant being unable to point to his informant, it must at least be said that the testimony complained of had a tendency to render his claim as to what he had heard less probable”

· Not every court would have allowed this.  Just need to understand the underlying theory

Engel v. United Traction Company

· Car injury.  P wanted to say that D was negligent.  Trying to prove that D’s agent the driver got fired for being negligent (respondeat superior theory)

· P’s evidence – company thinks driver was negligent b/c it fired him

· Company – did we even bring up negligence?  Did we agree that driver was negligent?

· P arguing that D fired driver after the accident b/c driver was negligent

· Case represents an early American discussion on relevancy.  Later, an actual rule of evidence was carved out to make this exact kind of evidence inadmissible regardless of whether or not it’s relevant

Relevancy – Four Possibilities:

1. The evidence proves the thing it is offered to prove beyond a reasonable doubt

2. The introduction of this evidence makes the point that it’s trying to prove more probable than not

3. Makes the evidence the most likely

a. E.g., 6 possible reasons why company may have fired driver (cut costs, always late, insubordination, etc.)

b. One of the possible explanations could be that the driver was negligent

c. If among these explanations, the most likely one is that the driver was negligent, the evidence comes in.  If not, evidence doesn’t come in

4. Any tendency to prove what it sets out to prove

1 and 4 are most extreme.  1 would make relevancy VERY restrictive.  4 would make relevancy VERY lenient

2 and 3 would be varying degrees of difficult to satisfy

Engel court uses 4th possibility

· Need to leniently build something that would allow big bits of evidence but only those bits that have some tendency in reason (to prove or disprove a disputed fact)

· Having any tendency in reason to prove or disprove a disputed fact

Immateriality – “So what? Doesn’t matter to the case” objection.  Things don’t meet up

· In FRE, CEC today, the definition of immaterial has been subsumed within the definition of irrelevant.  Today, if you want to object on the basis of immaterial it comes under the umbrella of irrelevant

Firlotte v. Jessee 

· Farmers sue each other.  Disagree as to what their agreement was.  Reservation of easement vs. no reservation

· Party A wants to offer a prior agreement into evidence.  Agreement was b/w A and an outside party.  In that agreement, reservation of easement didn’t work.  A argues that it wouldn’t work now

· Using another agreement to show what might have happened in this case

· Res inter alios actos:  Agreements b/w different parties shouldn’t affect the present parties to a case

· Court does NOT apply this principle

· Significance of this particular agreement is much higher than in most other cases.  In other cases you usually have something to fall back on.  Here we have a swearing contest.  The scales are at equipoise

· Judges aren’t there to judge credibility.  Counsel is the arbiter of credibility!  Judge deals with evidentiary questions, not believability

When the scales are at equipoise, and this little bit of evidence (K b/w one party to the case and a stranger) might tip the scale to one side, THAT is the only requirement of relevance

· Has a tendency in reason to prove or disprove a disputed fact

Trial judge ruled that the evidence was relevant

· Close calls on relevancy inevitably go to the trial court’s decision

CEC Section 350 – Only relevant evidence admissible
· No evidence is admissible except relevant evidence

CEC Section 351 – Admissibility of relevant evidence

· Except as otherwise provided by statute, all relevant evidence is admissible

· “Except as otherwise provided” – the rest of the course

LEGAL RELEVANCY

Two types of relevancy in law:

· Logical relevancy (any tendency in reason to prove or disprove a disputed fact)

· Legal relevancy (although logically relevant, a bit of evidence may still be excluded as legally irrelevant for one of several reasons)

· E.g. Suppose though logically relevant to the case, it will just take so long to present it’s just not worth it.  It’s relevant but its probative value is not that high

· Probative value – how much relevancy something has.  How relevant is the evidence to this case?  The higher the probative value, the more relevancy it has (and the less likely we’ll want to exclude it)
· Legal relevancy takes into KSN how probative / relevant the evidence really is

· If the evidence is relevant but it’s not that important and it’s going to take a long time to present it, the probative value is low

· E.g., If time consumption substantially outweighs the true value of the evidence 

· Prejudicial impact?  Phil Spector example.  Exclude b/c probative value is substantially outweighed by potential prejudicial impact – what we mean in this case is that the jury may take the evidence and give it so much weight that we have to superimpose the rules of evidence over it

People v. Collins

· Robbery case in CA.  Blonde haired woman who appears to be white.  Black male wearing beard and mustache.  Car is partially yellow.  Woman a waitress, man unemployed
· Prosecutor knows case is flawed.  Uses probability to try to prove that the Collinses committed the crime

· Prosecutor calls math expert to the stand.  Lays out some probabilities for six factors.  Comes out to a 1 in 12 million chance that there would be another couple fitting all of these characteristics (suggests that it would be a mathematical miracle that one such couple exists.  This HAS to be them!)

· Jury comes back and convicts Collinses

Mr. Collins appealed (Mrs. Collins dropped – didn’t get benefit of the reversal on appeal)

· Case goes to CA Supreme Court

· Confronted with probabilities, but also logical vs. legal relevancy

· Although this wasn’t all that time consuming, it was crucial to legal vs. logical relevance

· Does the 1 in 12 million figure have that much relevancy?  If it has some, let’s compare it to the impact that figure might have on a jury

· Does the prejudicial impact (the weight the evidence might have with the jury) outweigh its actual true value?  That’s what courts are supposed to do
· Under legal relevancy court is supposed to take evidence and filter out relevancy (how much?).  Look at impact it will have on the jury

· If impact on jury substantially outweighs true value of the evidence, then the rules of evidence under legal relevancy say it can’t be admitted

· Expert witness multiplied probabilities, but the probabilities were fabricated by the expert
CEC Section 352 – Discretion of court to exclude evidence

· The court in its discretion may exclude evidence if its probative value is substantially outweighed by the probability that its admission will (a) necessitate undue consumption of time or (b) create substantial danger of undue prejudice, of confusing the issues, or of misleading the jury

· Discretionary standard

· Judge CAN get overruled, but under abuse of discretion standard

· To get into this argument, need to make a questionable assumption – there is some probative value in the total probability.  Might be tough to do

· BUT in Jessee, court determined that if there’s anything resembling a close call on basic logical relevancy, courts on appeal will almost always give the benefit of the doubt to the trial judge

· Trial judge in Collins said probability was a relevant statistic.  Appellate court seems to accept that there is some logical relevancy in the number

· THEN look at legal relevancy (is the jury going to give the evidence too much value compared to what it’s really worth?)

FRE 403 – Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time

· Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence
Probative Value of Evidence – Two Sides:

· How much true value does this evidence have?

· How much probative value is there really in this probability figure?

· May have some probative value, but probably not a lot

· On the other hand, even though it doesn’t have much probative value it may be included unless prejudicial impact substantially outweighs the probative value

· There is a HUGE prejudicial effect here.  What if the numbers are off?  Potential problems abound.  All presupposing that the eyewitnesses were accurate

· Lawyers for a while misinterpreted this case to mean that the product theory could not be used in court

· NOT TRUE – DNA EVIDENCE!  Collins just says that you can’t use the product theory badly

Motions in liminae – motions made without the jury present

OPINION

Exclusionary Opinion Doctrine

· We can get a fair idea of its general scope by splitting opinions two different ways:

· First, into the categories of impulsive and deliberate opinions;

· Second, into the categories of expert and commonplace opinions

· A non-expert witness may not give an opinion as to matters calling for expertness, nor may any witness give a deliberate opinion as to commonplace matters which can be analyzed or broken down into rudimental factors

FRE 701 – Opinion Testimony by Lay Witnesses
· If the witness is not testifying as an expert, the witness’ testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness and (b) helpful to a clear understanding of the witness’ testimony or the determination of a fact in issue, and (c) not based on scientific, technical, or other specialized knowledge within the scope of Rule 702

Generally speaking, it is true that a layman, called to the stand to give testimony, must restrict himself to describing material facts about which he has firsthand knowledge.  He cannot ordinarily unburden himself of opinions and conclusions which he has drawn from his firsthand observations
· This is true for one of two reasons:  Either the lay witness is technically unqualified, for lack of some essential skill, training, or experience, to draw such a conclusion; or the jurors themselves are fully capable of drawing the right conclusion from the recited facts – and if they are, the witness’s opinion testimony would invade the rightful province of the jury

· Not all jdxs enforce the opinion rule with equal force.  Judges will be quick to exclude apparently baseless opinions on ultimate issues but may be slower to react to conclusory statements that do not go to the heart of the case

· A fundamental aspect of the reasoning underlying the opinion rule is that factual conclusions that are well within the grasp or comprehension of the average layperson should be left to the jury, which supposedly is made up of just such average laypersons

FRE 702 – Testimony by Experts
· If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a face in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case

The Trial of Jack Ruby

· Defense attorney Belli’s defense – Ruby had diminished capacity / insanity (Mc’Naughten test)
· Belli wanted to submit a series of foundational tests that were given to Ruby, the results of which made up part of the reason why the psychiatrist believed that Ruby couldn’t tell b/w right and wrong

· Psychologist who administered the tests brought to the stand.  As soon as Belli starts asking questions, objection

· P’s objection – if he has an opinion let him state it and we’ll cross-examine.  If he doesn’t have an opinion why is he here?

· Belli trying to establish the tests that were administered.  Psychologists are not allowed to give medical judgments

· Judge grants the objection.  Belli flips out.  If judge strikes it, Belli has no foundation to obtain the psychiatrist’s expert opinion.  If this is the purpose of the tests, psychiatrist’s testimony will probably be struck b/c they’re based on baseless tests!  Entire defense would fall apart (psychologist testimony establishes a foundation for the psychiatrist’s opinions)
· This is about making the record to have a chance to reverse

· Belli mentions the Supreme Court.  Prosecutor tries to backtrack b/c of chance of reversal

· Judge still doesn’t get it.  Prosecutor has to hold judge’s hand to bring him back

Lilley v. Dow Chemical

· First case going to trial over Agent Orange (was it carcinogenic?  Did it contribute to deaths in Vietnam?)

· Decedent died – wife said it was b/c of Agent Orange

· Expert witness – doctor testifies that decedent died of cancer caused by exposure to Agent Orange

· Problem – doctor doesn’t have any real objective information.  Most of the information came from the widow’s memories.  Subjective!

· Experts like this normally testify based on medical records in combination with autopsy reports, etc.

· Doctor here relying on anecdotal evidence.  He didn’t know if decedent smoked or anything

· Not just a matter of credibility / weight.  This is a question of admissibility

· Expert witnesses are supposed to rely upon the kind of information that any kind of legitimate recognized expert would consider acceptable

· Experts in this field probably don’t normally rely on interviews with a widow over checking medical records

· This is almost like a rumor – not good enough!  Jury gets an instruction, witness never gets to testify (without witness, can’t win!)

· Experts are allowed to rely in part on completely inadmissible information.  Sometimes they’re allowed to rely on information told to them by others (hearsay stuff) but that is because it’s not the only thing the expert is relying on

· If the expert relies SOLELY upon what someone else told him, expert is merely a conduit for what that person told him.  NOT GOOD ENOUGH (too much information being based exclusively on something not allowed)

FRE 703 – Bases of Opinion Testimony by Experts

· The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing.  If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence in order for the opinion or inference to be admitted.  Facts or data that are otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion or inference unless the court determines that their probative value in assisting the jury to evaluate the expert’s opinion substantially outweighs their prejudicial effect

Demonstrative evidence vs. scientific evidence

· Demonstrative evidence treated like any other piece of evidence (general relevancy and probative value)

· E.g.  State v. Thorp – D charged with drowning her kid.  Witness couldn’t tell what mom was carrying to the river but in his opinion she was carrying the child

· We want our lay witnesses describing only those things of which they have first-hand knowledge.  Going beyond that is the province of the trier of fact.  Jury is supposed to reach the conclusion!

· E.g.  Commonwealth v. Holden – Buddy thinks D might have winked at him.  Thinks it meant that D wanted buddy to corroborate an alibi

· Opinion rule is supposed to keep witnesses at bay.  Just give the facts!

· Extrapolation of the wink is an outrage!

· Most courts would probably conclude that people could determine the difference b/w a wink and involuntary eye movement

· Some judges ignore the opinion rule, just let witnesses say whatever.  Other judges apply the opinion rule with strictness!

· Exception to prohibition against witnesses giving opinion – Collectivizing of facts exception

· E.g.  I was driving at 55, the car went by me at about 70.  Opinion, but it would probably be OK

· E.g.  Average layperson allowed to collectivize facts and state whether someone was drunk or not

· At the time this was instituted, very common experience seeing someone drunk

· VERY FINE LINE.  Saying someone was drunk vs. someone was driving under the influence 

· Reserve DUI assessment to an expert

· Need to lay some foundation for why a person can say what he says.  Person needs a reason for believing that it was that hot or that fast, etc.

· Expert witnesses

· Idea favors experts giving opinions but we MUST have some restrictions even for them

· FRE, CEC the same with respect to lay and expert witnesses

· Demonstrative evidence reviewed under “abuse of discretion” standard

· Different standard for scientific evidence

· Fry / Daubert tests

· Reviewed under “abuse of discretion” standard

Norfolk & W. Ry. Co. v. Henderson 

· Kid hit by train.  Demonstration with witnesses to determine how soon the train could have seen the kid.  Ds argue irrelevancy of the demonstration

· Witnesses knew at the outset to look for a kid.  Ds argue demonstration has minute probative value

· Demonstration not necessarily so flawed that it’s devoid of probative value.  Close call – minimal probative value but logically relevant

· One COULD argue that it’s so flawed that it’s irrelevant

· Trial judge lets the evidence in (determined that it’s logically relevant).  In anything resembling a close call, appellate courts will traditionally defer to trial judge

· BUT still need to pass legal relevance test

· Not a lot of probative value, so shouldn’t take too much prejudicial impact to overturn

· If jury would give an exceptional amount of weight to the evidence, could be too prejudicial

· On cross-examination, first question – did you know you were looking for a kid?  Assists the defense, but also dramatically reduces chances of getting the evidence excluded

· Jury now has a choice to believe the evidence or not

· Unlike Collins case.  Flaw here is very different.  Reduces prejudicial impact b/c the flaw is SO obvious – the witnesses KNEW what they were looking for

· Court says prejudicial impact not so great

· Court says there wasn’t too much prejudicial value (is that true? This was a very emotional case)

· Prof says it’s a really close call and could have gone the other way

State v. Valdez – Lie detector test case

· Lie detector evidence not admissible in court (not reliable enough)

· 5% error rate.  What’s the problem?  Any tendency is enough to make something probative.  If something is 95% likely to give you the correct result, seems pretty probative

· BUT prejudicial impact may be too high.  This is not the reason it’s excluded.  Actual reason = scientific tests at this time governed by the Fry test

· Fry test (CA STANDARD):  Scientific evidence admitted if generally accepted by scientific community or other community in question.  If generally accepted, a jury could hear the evidence.  If no general acceptance, evidence isn’t shown (no general acceptance for lie detectors at this time)

· NOT a relevancy / probative value standard

· Only way to get evidence in (assuming no general acceptance) was by stipulation

· Eventually another case challenged Fry test (Daubert case)

· Daubert test (FEDERAL STANDARD)

Daubert Test

· USSC case.  Said it would no longer follow Fry.  New factors (factors that the judge look at as to whether the testimony is accurate)

· Is this guesswork or can experiments show that this is accurate?  Can you scientifically prove it or does it sure look that way based on results of various tests?

· Has the scientific theory been published and therefore subject to peer review?

· If so, it’s been knocked back and forth and flaws have been pointed out

· Scientists when pressed have said that there’s nothing magical about peer review (it’s overrated they say)

· What is the rate of error?

· Brings us back to lie detectors.  Does it make a lot or only a few mistakes?

· Uniform / accepted standards of how tests are to be conducted?

· Again, lie detectors

· Is there general acceptance?

· Looks like Fry.  Court says no – no one factor is conclusive / determinative in and of itself.  Judge BALANCES factors

Joiner case – passed doubt as to what SC meant in Daubert.  Led to Kumho

Kumho Tire Co., Ltd. V. Carmichael

· Clarifies the effect of Daubert standard.  Also holds that Daubert applies to ANY expert (not just scientific evidence)

· DOES NOT MEAN DEMONSTRATIVE EVIDENCE (still has its own category)

· Court holds that Daubert is flexible and open to discretion of the court.  Certain emphasis by the court that just b/c something is generally accepted doesn’t mean it qualifies as a good enough opinion to be admitted in court

· Courts that thought Daubert was loosening standards misinterpreted.  Judges must use extreme scrutiny before admitting evidence

Courts follow different standards across jdxs (some wholeheartedly follow Kumho interpretation of Daubert, others kept Fry, others held on to Fry but reinterpreted it to be more in line with Daubert, others continue to follow more liberal Daubert interpretation)

In federal courts and jdxs that have adopted Kumho interpretation, there are a lot less tests brought in

· More evidence being excluded (just not reliable enough)

· Seems to be most common if you look at all courts in the country.  Means Ps are having more trouble presenting their theories to the jury (BIG DEAL in products liability cases – if you don’t have an expert you can’t win)

Some scholars have suggested that SC is making it less likely for juries to get to decide the cases (constitutional problems – juries won’t get to distinguish b/w good and bad expert testimony)
· SC has talked about danger of juries deciding based on scientific facts BUT some tests have shown that juries get the right result more often than not

Criminal and civil defense bars thought they were victorious (felt that this kind of evidence was not as reliable as gov’t would have you believe)

· E.g., handwriting experts, fingerprints

· Some countries in which fingerprints belong to the same person if they match 12 points of similarity (US – only 5 points necessary)

Llera Plaza:  Federal court said fingerprint analysis didn’t satisfy Daubert.  HUGE uproar by Congress, DOJ.  30 days later reheard, said that fingerprints could come in

Daubert principles are NOT applied in criminal cases (CIVIL ONLY)

· Strict standards in civil cases, different in criminal

FRE 702 basically a codification of Daubert (although general acceptance not even mentioned)
SIMILAR HAPPENINGS

Robitaille v. Netoco

· Woman trips on stairs.  Claims carpet was loose.  P wants to get in evidence that is not scientific or demonstrative (wants to introduce evidence that two other girls had tripped on the stairs three weeks before)
· Court’s standard – “Substantial identity of the [material] circumstances”

· Same rule today

· Must be a substantial identity that is established to have existed before evidence of similar happenings will be admitted

· Not a demonstrative or scientific standard.  If you want to get this kind of stuff in (it happened before, so it’s likely to happen again), need substantial ID of material circumstances

· Robitaille court says standard not met

· Prof doesn’t think standard really being applied (two young women tripping on same staircase as P and claiming carpet was lose).  Court says circumstances weren’t similar enough (COME ON!)

· Court brings up the right standard but doesn’t apply it right (this is the classic case of substantial identity)

· Standard does NOT use strict scrutiny.  Allows juries to hear if circumstances are substantially similar.  Has to be reasonably reliable

Rathbun v. Humphrey Co.

· Flipside of Robitaille.  Rollercoaster case – woman gets hit with a tree branch while on the coaster.  Rollercoaster company wants to present evidence that lots of people have been riding the coaster and no one’s been hurt until now (5,000 riders that day alone)
Demonstrative evidence standard - Logical relevancy standard satisfied

Substantial identity of material circumstances satisfied?

· One thing to suggest NO – tree branch growing is NOT a static condition (it isn’t as if P hit her head on a wall while on Space Mountain.  Ride is designed that way).  Trees not completely predictable

· Substantial ID might NOT fit the facts here
· Non-occurrence of events:  Courts usually stricter on admitting evidence on non-occurrence of events compared to prior occurrence of events

· 5000 might not be a big enough number to prove non-occurrence of events.  Courts look for bigger numbers in dealing with non-occurrence of events (if D said “this ride has been ridden twice without incident” – NO DICE).  A couple of accidents is a bigger deal than a bunch of non-accidents.  Also, needs to be some reason that if this had happened before, we’d know about it
· Allegedly know this hasn’t happened before b/c of witnesses, etc.

· Problem – Taking non-statement of a complaint to mean that there was no problem.  How do you really know?  What if someone had been injured and didn’t report it or reported it and nothing was done about it?
· Still, there’s a shot that if something had happened to someone before, there would be a record of it

In general, non-occurrences look less reliable than previous occurrences

· Previous occurrences – can challenge testimony

· Non-occurrences – can’t challenge 5000 people who had ridden the ride

SUBSEQUENT REMEDIAL REPAIRS (or “Repairs”)
There are rules created here b/c we’re distrustful of even judges to determine what should, should not be considered

· But rules of compromise/privilege/repairs don’t have anything to do with intrinsic elements of the trial.  These rules created for public policy reasons

· Privileges are not created b/c of worry about outcome of trial.  Theory is that there are relationships that society wants to foster.  Does so by not allowing contents of the relationships to be allowed in court (rules are created for society as a whole)

· Compromises excluded b/c jury would draw conclusions.  If you offered to pay but we’re arguing over liability, that’s bad news in the eyes of a jury

· Court wants to foster compromise and settlements (courts are jammed enough)

· One way to DISCOURAGE compromise is to allow such evidence in court

· Repairs excluded b/c if we allowed evidence of repairs, companies/people would be hesitant to make changes to their products
Engel case – firing driver who might have been negligent

· Fear of these laws that companies might not fire employees b/c the evidence might be offered at trial when determining the damages based on that negligence

· Employers scared to get rid of negligence based on idea that evidence of remedial measures might be admissible

Ault v. International Harvester

· Gearbox changed from aluminum to iron (stronger substance) after accident

· P’s attorney arguing for inclusion of this change.  Arguing that it’s the very thing that caused the accident.  Changed b/c of the accident

· Problem:  Companies/people might not make changes if evidence of those changes will be admissible.  D says no way you can let this stuff in

·  P loses, appeals – argues that change argument doesn’t apply to strict liability
· P argues exclusion in negligence.  This is product liability (SL)

· Judge says SL isn’t about culpability (crap argument)

· Judge’s second argument stronger

· Reason we have the rule is the PP concern (encourage people to make necessary repairs or at least discourage from not making repairs).  Rule was created with the thought of applying to the person who has the staircase or the open ditch on his property or an employee who might have been negligent
· Thought going into original rationale – mom and pop biz will be afraid to lose a lawsuit

· Big business has tons of products out there.  By not repairing something, company risking thousands of lawsuits with punitive damages (if you know about it and it’s found out, company could get cleaned out)

· Where there is a slight ambiguity in the law as to whether this particular situation should be covered by the rule, judge should ask:

· What is the underlying rationale of the rule?

· Does that underlying rationale of the rule apply to this factual situation?

· Judge holds that underlying rationale does not apply to SL cases

Dissent

· SO many other reasons why repair might have been made.  Changes like this usually just cosmetic
· Dissent arguing that this is a 352 problem.  Jury might accept the evidence as admission of negligence if it’s heard.  In reality, it could have been anything!  Lots of reasons why gearshift might have been changed

· If 352 applied, jury couldn’t hear this kind of evidence.  Majority holds that 352 doesn’t apply (so jury can hear the evidence via instruction from the court)

In 1997, federal statute (FRE 407) changed to INCLUDE product liability and strict liability

· CA follows Ault, federal does not.  Federal says that subsequent remedial measures include negligence AND SL

FRE 407 – Subsequent Remedial Measures

· When, after an injury or harm allegedly caused by an event, measures are taken that, if taken previously, would have made the injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove negligence, culpable conduct, a defect in the product, a defect in a product’s design, or a need for a warning or instruction.  This rule does not require the exclusion of subsequent measures when offered for another purpose, such as proving ownership, control, or feasibility of precautionary measures, if controverted, or impeachment.

CEC 1151 – Subsequent Remedial Conduct
· When, after the occurrence of an event, remedial or precautionary measures are taken, which, if taken previously, would have tended to make the event less likely to occur, evidence of such subsequent measures is inadmissible to prove negligence or culpable conduct in connection with the event.

Dagett v. Atchison

· Speed got changed after an accident (subsequent remedial measure).  Not allowed under statute

· BUT P presenting the evidence to impeach the witness (OK according to majority)

· IMPORTANT:  Every time a witness takes the stand, a new relevant issue enters the case.  Relevant issue here = credibility of the witness.  To attack credibility, attempt to impeach!

· P saying he’s impeaching by showing witness made a mistake

· Evidence of subsequent remedial measures admissible under the concept of limited admissibility (impeachment, etc.)

· *Crafty lawyer can get around remedial measures prohibition if he can convince the judge to carve out limited admissibility

· Lawyers sometimes get this stuff in even though they shouldn’t be allowed.  Sometimes judge will give instruction to jury limiting evidence in jury’s decision

Limited instruction not required if neither side asks for one

· Judge is not a gatekeeper as to whether the lawyers are doing the right thing (EXCEPTION:  sua sponte instruction)

· Limiting instructions are rarely sua sponte (maybe some criminal cases)

· Burden of the court to give particular instructions to the jury

COMPROMISE

Ando v. Woodberry – Car accident.  D pleads guilty to traffic violation (said he pled guilty b/c that’s what everyone does.  Didn’t mean it!)

· P trying to introduce evidence that D pled guilty to traffic violation

· Hearsay under CA and CL definitions!  But there are exceptions

· If D being sued by P, P allowed to introduce evidence that D admitted he was speeding in traffic case

· Note difference b/w plausible explanation, admissibility/inadmissibility

· If D was allowed to withdraw guilty plea in traffic court before civil trial, original guilty plea NOT admissible

· Withdrawn plea = no longer technically an admission (RARE).  Need a good reason to withdraw

· Plea offers = compromise.  Ds would never offer to plead guilty.  If prosecutor refused to take the offer, jury could hear it (PROBLEM)

· Neither of these things happened.  Evidence here IS admissible

In CA and federal system, if you plead guilty and don’t want it held against you, plead no contest!

· No contest plea created solely so that the plea CANNOT be used in a subsequent civil case.  It’s “I’m guilty” but it then can’t be used civilly

· Why?  Courts would be even busier!

· No contest plea a term of art – “I agree that I’m guilty but we all agree that this admission of guilt will not be used against me if I am sued later on”

· No contest only excluded in subsequent CIVIL cases

Jury verdicts = HEARSAY (out of court opinion of 12 people)

FRE 410 – Inadmissibility of Pleas, Plea Discussions, and Related Statements
· Except as otherwise provided in this rule, evidence of the following is not, in any civil or criminal proceeding, admissible against the defendant who made the plea or was a participant in the plea discussions:

· (1) a plea of guilty which was later withdrawn

· (2) a plea of nolo contendere

· (3) any statement made in the course of any proceedings under Rule 11 of the Federal Rules of Criminal Procedure or comparable state procedure regarding either of the foregoing pleas, or

· (4) any statement made in the course of plea discussions with an attorney for the prosecuting authority which do not result in a plea of guilty or which result in a plea of guilty later withdrawn.

· However, such a statement is admissible (i) in any proceeding wherein another statement made in the course of the same plea or plea discussions has been introduced and the statement ought in fairness be considered contemporaneously with it, or (ii) in a criminal proceeding for perjury or false statement if the statement was made by the defendant under oath, on the record and in the presence of counsel

CEC 1153 – Offer to plead guilty or withdrawn plea of guilty by criminal defendant

· Evidence of a plea of guilty, later withdrawn, or of an offer to plead guilty to the crime charged or to any other crime, made by the defendant in a criminal action is inadmissible in any action or in any proceeding of any nature, including proceedings before agencies, commissions, boards, and tribunals

Esser v. Brophey – Three car accident.  D and 3rd party (not in case) settled out of court before trial (3rd party paid D not to sue 3rd party)

· 3rd party testifies for P as rebuttal witness.  3rd party testifies that accident was D’s fault

· D wants to ask 3rd party – if it’s my fault, why did you pay me not to sue you?

· Rule on settlement says this is inadmissible!  Would deter future settlements

· PP reason – more important to allow people to negotiate

· This evidence IS admissible if you can find some other relevant purpose (other than liability).  If this is the case, evidence can come in w/ limiting instruction.  If evidence used to prove liability, CANNOT come in

· D’s argument – wants to impeach 3rd party!

· Enough impeachment to get the evidence in with a limiting instruction?  Unclear but worth a shot.  Might be admissible

· Argument – rationale from the rule is to encourage settlements.  Here, D gets benefit of settlement so he’s encouraged to settle.  3rd party doesn’t get harmed b/c he’s not a party in the case!

· Scenario under which 3rd party might be discouraged to settle

· If 3rd party knows settlement can be used against him, P knows too

· When everyone knows that settlement b/w 3rd party and D will be admissible, may destroy value of 3rd party

· Might be collusion/perjury 
Hypo:  During settlement, D apologizes to P for running the red light and hitting P.  D offers to throw in extra $5k.  Unable to reach agreement.  Now at trial

· Admission of liability inadmissible

· FRE 408, CEC 1152 – Not only are offers and/or compromises inadmissible, but also ANY statements made during the settlement

· Different from common law

· From 408 – This rule does not require exclusion if the evidence is offered for purposes not prohibited by subdivision (a).  Examples of permissible purposes include proving a witness’s bias or prejudice; negating a contention of undue delay; and proving an effort to obstruct a criminal investigation or prosecution

· Not every statement / offer made is an offer to settle / compromise

· FRE 409 – Evidence of furnishing or offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury

· No offer to settle or compromise

· Feds treat this stuff as inadmissible (like the idea of people being encouraged to take care of injured people)

· FRE treats 408, 409 differently

· Though statements made during offers or settlements are excluded, offers to pay medical expenses are inadmissible BUT admission of liability IS admissible

CEC 1152 deals with statements that are not offers to settle and/or compromise differently than FRE 409

· CEC deals with offers to settle/compromise and all other offers in one section (1152)

· If statement/offer made during a settlement/compromise, inadmissible!

· If statement/offer not made during a settlement/compromise, admissible UNLESS statement/offer made from HUMANITARIAN MOTIVES

· It is the burden of the party seeking to exclude the statements/offer to show that he didn’t make the offer/statement for monetary or mercenary reasons (HUMANITARIAN reasons)

· In CA, don’t restrict humanitarian motives to medical expenses.  Includes everything!

· FRE only includes medical or similar expenses

· In CA, if humanitarian motives, offer/admission inadmissible no matter what

· CA broader and narrower than FRE

JUDICIAL NOTICE

FRE 201 – Judicial Notice of Adjudicative Facts

a) Scope of Rule.  This rule governs only judicial notice of adjudicative facts.

b) Kinds of Facts.  A judicially noticed fact must be one not subject to reasonable dispute in that it is either (1) generally known within the territorial jurisdiction of the trial court or (2) capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned

c) When Discretionary.  A court may take judicial notice, whether requested or not.

d) When Mandatory.  A court shall take judicial notice if requested by a party and supplied with the necessary information.

e) Opportunity to be Heard.  A party is entitled upon timely request to an opportunity to be heard as to the propriety of taking judicial notice and the tenor of the matter noticed.  In the absence of prior notification, the request may be made after judicial notice has been taken.

f) Time of Taking Notice.  Judicial notice may be taken at any stage of the proceeding.

g) Instructing Jury.  In a civil action or proceeding, the court shall instruct the jury to accept as conclusive any fact judicially noticed.  In a criminal case, the court shall instruct the jury that it may, but is not required to, accept as conclusive any fact judicially noticed.

CEC 450 – Judicial notice may not be taken of any matter unless authorized or authorized by law.
CEC 451 – List of what court MUST (sua sponte) take judicial notice.  Courts must take judicial notice of what words really mean, statutory laws of state, rules of professional conduct for members, etc. 

· 451(e):  Facts and propositions of generalized knowledge that are so universally known that they cannot reasonably be the subject of dispute

· Section addressed in Nicketta

CEC 452 – Matters which MAY be judicially noticed (judge doesn’t have to take notice if no one asks)
Nicketta v. National Tea Co. – If pork not properly heated, then the worms do not die.  Can cause infection.
· P argues that science is always changing and the scientific evidence here is not reliable.  P offers expert opinion that you can contract trigonosis from meat that is properly cooked

· Problem:  Doesn’t appear to be any legitimate scientific analysis that trigonosis can survive during proper cooking

· Jury not knowledgeable about this kind of scientific evidence.  Court is gatekeeper to allow/disallow certain evidence

· Facts become UNDISPUTED under judicial notice

· HOLDING: Court gives judicial notice that you can’t contract trigonosis from properly cooked pork

Brown v. Board of Education – “Separate but equal is not equal”

· Court chose to base its decision on research of psychological studies that children were discriminated against by being segregated
· PROBLEM:  Studies were introduced at appellate level.  Court taking judicial notice of this fact.  These facts don’t fall under any FRE section.  Court probably violated the rules of judicial notice by taking judicial notice of something new.  Runs risk that future courts might not be as sympathetic 

· These studies not so universally known, subject to dispute (they were relatively new and controversial studies)

· CEC 452(h) – Capable of immediate proof by qualified means, reasonably undisputed accuracy

BURDENS & PRESUMPTIONS

· Every time you have circumstantial evidence, you ask someone to find a logical inference from it

· E.g.  Bear footprint in snow

· A) Ask jury to draw from that a factual inference of the presumed fact which is that a bear walked there (B)

· The word “presumption” is used to mean many different things, but this they all have in common: they involve a relationship between a proven or admitted fact or group of facts (A) and another fact or conclusion of fact (B) which is sought to be proven

· Sometimes the law creates a presumption

· Basic original presumption created to take inferences and codify them

· A letter properly addressed and mailed was received

· If you believe testimony that the letter was properly addressed and mailed, you are to presume that it was received

Burdens: 2 Types:

1. Burden of Production: Burden is Govt’s part in criminal case and P’s part in civil case. This means at the end of their case the opposing party can move to dismiss (or summary judgment) if the case was not proven. Failure to carry burden of production means you lose the case.  

2. Burden of Persuasion (sometimes called burden of proof): If burden of production not met, then you don’t get to burden of persuasion. If burden of producing evidence is made then defense puts on their case and one side (usually the same parties as have the burden of production) has burden of persuading jury beyond reasonable doubt (criminal) or by preponderance of the evidence (civil).

2 Types of Presumptions:

· Conclusive Presumptions:  If you believe underlying fact A, you must conclude the presumed fact B

· E.g.  If a woman gives birth to a child and anytime in the preceding 9 months she was married and cohabitating with husband, the law conclusively presumes the child to be a child of the marriage

· Rebuttable Presumptions:  Not only can you contest underlying fact A (e.g., that woman was cohabitating with husband and married to him), you can also attack B (that husband is the father)

· 2 ways in which rebuttable presumptions are handled
· (Majority and Common Law Rule) Presumptions only affect burden of production. EX: Mailbox rule would involve proving letter properly addressed and mailed and codified inference (presumption) means the letter was received. In these jurisdictions all that it takes to overcome this presumption is for D in his case to present evidence that he never got the letter. Then, the presumption disappears. This is why it is called the Bursting Bubble Theory. Any contrary evidence will destroy the presumption. Arguments can still be made regarding inferences jurors should draw, but no longer rule telling jury to infer it. If D never rebuts presumption, then it is still there and is available to be given to jury for deliberation (acts like conclusive presumption). Also called Thayer Theory. 

· (Minority) Presumptions affect both the burden of production and the burden of persuasion. Even if D offers evidence to the contrary the presumption will never disappear and presumption still given to jury in instructions by judge. Thus, in every case the burden of production and persuasion is on the D. Thus, if jurors believe fact A presented by P, then jurors are to conclude fact B, unless D has persuaded you to contrary by preponderance of evidence. Lingering On Theory (a/k/a Morgan Theory). 
· NOTE: There could be a situation where D wants to take advantage of rebuttable presumption and P would have to prove evidence to the contrary. 
CA Rule – Hybrid (CEC 630 and 660)

· Presumptions designed to implement independent public policy linger [Morgan theory – CEC 660)

· Examples of Public Policy presumptions

· Establish parent-kid relationship

· Validity of marriage

· Official duties regularly performed

· Stability of title of property

· Person dead 5 years

· Person intends consequences of voluntary act

· Presumptions only intended to facilitate determination of the action burst [Thayer – CEC 630]

· Examples of Presumptions only for Evidentiary Purposes

· Person owns what he possesses

· Money delivered was actually due

· Mailed letter was received (mailbox rule)

· Writing executed on date it bears

Bottom Line:  How do we know whether a presumption affects the burden of production or lingers on to affect the burden of proof?

· If the presumption also has an underlying public policy we conclude it lingers on to affect the burden of proof, as well as producing evidence

· If it’s only based on logic, then it affects the burden of production ONLY

Leary v. US – Car full of family.  Trying to get into Mexico.  Sent back.  Car gets searched on way back into US.  Marijuana found

· Conviction overturned on appeal because he never entered MX so couldn’t smuggle into the US. Then, charge remained for knowingly possessing marijuana that was illegally smuggled into the US. (This was before Congress could tie almost anything to interstate commerce and pass law just forbidding possession of marijuana). Problem is proving person knew the marijuana they possessed was smuggled into US as opposed to being grown in the US. To combat this, Congress created presumption that any marijuana possessed in this country, the person knew it was smuggled from foreign country. Logical problem is that in CA marijuana is largest cash crop. How can you really make such a presumption when it likely isn’t true? No rational connection between fact proven and fact to be presumed so the presumption is unconstitutional as violation of due process. This was death blow to presumptions against criminal D’s. 
a. Rationale: Presumptions against criminal D’s must in reality be more likely than not (at a minimum) to be true. This is necessary to comply with due process and burden on Govt to prove guilt beyond reasonable doubt and anything thought to lessen this standard will be unconstitutional on due process grounds. 
b. NOTE: These are evidentiary presumptions NOT laws like blood alcohol levels meaning you are legally drunk.         
HEARSAY

An out of [this] court statement offered in evidence to prove the truth of the matter asserted

Reasons for Hearsay Rule:

1. Promotes only accepting testimony given under oath-not really significant as otherwise statements outside of court under oath would likely be admitted.
2. Trier of fact can observe demeanor of witness-not the most significant because under definition of hearsay if witness on stand and asked to recall conversation; the witness can respond and this is still hearsay despite witness under oath and demeanor is being observed. Even something witness said outside of court is hearsay and inadmissible. Proper method is to ask witness what s/he saw. If witness recalls what they saw what does it matter what they said outside of court they can say it in court.  

3. **Provides opportunity for cross-examination to test credibility-Confronting witness gives best opportunity to see if they are telling the truth or not. This rationale was the impetuous for the hearsay rule based on Raleigh/Cobham case.
State v. English – Woman killed in her house.  English claims he didn’t do it.  There were statements allegedly attributed to English (“I will give you my Ford and $50 if you kill her”)
· Jury never learned about a confession and description by Locke

· Court said Locke’s confession was hearsay.  No doubt that it was!

· What started as something to prevent more Raleigh situations ended up causing English to get convicted

Some stuff should not be brought to a jury – e.g., stuff not taken under oath

· Not necessarily a good thing (e.g., what about nuns?)

· Also, when statement not made in court don’t get to see how statement was said.  Maybe person who made the statement isn’t credible.  Maybe the words sound good b/c we don’t get to see declarant talk.  Maybe we shouldn’t consider his testimony

Person not testifying in court as to what he saw.  Testifying as to what he previously said he saw

· VERY IMPORTANT DISTINCTION

· Hearsay – anytime someone comes to court and describes the out of court statement that they made or that someone else made, that’s considered hearsay

Why have this rule?

· Original CL theory that you can’t really question a person thoroughly when they’re simply repeating something they said out of court

· Inability to cross-examine (prof thinks this is real reason)

Statements can be hearsay even if the declarant is in court and under oath

Credibility of two separate people is at issue.  If only credibility at issue is that of person on the stand saying I saw something and this is what it was, no problem

· BUT if you say “I heard the pope say X”, your credibility AND pope’s credibility is at issue

· Hearsay = objection to two peoples’ credibility when only one person is on the stand

· We have a witness and an out of court declarant.  Since we can’t examine the out of court declarant, that’s a problem

· Can’t challenge veracity of declarant’s alleged observation(s).  Can challenge the person on the stand, but can’t challenge out of court declarant’s credibility as to whether he really saw what he said he saw

Definition of hearsay has 3 elements:

· Statement must be made out of court

· Out of THIS proceeding in THIS court.  Has to be in the same trier of fact

· STATEMENT

· Non-statements do NOT count 

· Manard v. Cashman:  Beauty salon person came to testify, said she’s never heard of a problem.  Court says that person’s statement is hearsay.  WRONG!  There is no statement here (group of out-of-court NON-statements)

Estate of Murdoch

· Whoever outlives the other inherits!  Heirs may be completely different people depending on how died first

· Bad carwreck.  Guy says it’s clear wife is dead.  Husband heard by witness – “I’m alive.”  I’m alive = hearsay!

· BUT hearsay subject to other rules of evidence

· Doctrine of limited admissibility.  Though evidence may be inadmissible for one purpose or on one theory, it doesn’t stop it from being admitted under a different theory or for a different purpose

· “I’m alive” – relevant to this case other than to prove the truth based on credibility of the declarant?

· Could have said anything!  It is itself the most compelling of evidence.  Just b/c something might be hearsay if offered under one theory doesn’t mean it can’t be non-hearsay under a different theory

· Husband has a state of mind which means he had one when his wife was clearly dead

Subramaniam v. Public Prosecutor

· Guy is captured by terrorists.  Later he’s found by gov’t officers w/ rebel soldiers and 20 live rounds (capital offense in 1950s Malaysia)

· Guy’s attorneys attempt to offer a statement from guerilla leader to guy – “If you do not carry the bullets, I will kill you”

· Court rejects statement as hearsay

· Appeal.  Prosecution is right – if the statement is offered to prove that if D didn’t carry the bullets, he’d be killed, it’s hearsay!

· Just b/c it’s hearsay for that purpose and arguably inadmissible if offered for that purpose under that theory, there are other theories!

· State of mind!  Guy claiming duress.  Duress doesn’t require you to be right – only that your fear is real and reasonable.  All that is crucial to the defense is that guy heard guerilla leader make this threat, believed that the threat might be carried out, and that a reasonable person under the circumstances would have believed it

· The statement is NOT offered to prove the truth that guy would have been killed.  Offered as evidence to show that guy was reasonable in believing that he would be killed

· Doctrine of limited admissibility.  It WOULD be hearsay to actually say he would have been killed
· NOT hearsay to address the state of mind of guy

· Doctrine of limited admissibility allows this NOT to prove the truth of the matter asserted but merely to prove that the statement was said and now we have to evaluate the impact as to how much it would have affected the state fo mind of the listener (was he reasonable in believing this?)

· Guerilla leader can’t be cross-examined b/c he’s not there.  Guy can be cross-examined to determine his credibility based on doctrine of limited admissibility

Safeway Stores, Inc. v. Combs

· Woman slips and falls at Safeway

· “Lady, watch out, there’s ketchup on the floor” statement offered

· A portion of this is clearly an assertion (“there’s ketchup on the floor”).  If offered to prove that there’s ketchup on the floor, hearsay!  May not look like it’s going to be hearsay, but it includes an assertion of fact!

· Statement could be offered for another reason

· Defense is not offering this to prove that there is ketchup on the floor.  Offering to show breach of duty of care

· Store suggesting that it acted as quickly as possible and therefore shouldn’t be held liable b/c it wasn’t negligent in its behavior

· Another theory – store may think it will be held liable but maybe not to punitive damages for leaving the ketchup on the ground for extended time

· Another theory – comparative negligence.  Store warned Combs!  She was oblivious to the warning, continued to walk.  Should be seen as partially negligent so she should only get half the damages

· NONE of these theories involve using the statement to prove the truth of the matter asserted

· Can cross-examine as to whether the statement was made.  Do not have credibility of out of court declarant at issue
KEY IN HEARSAY: Always ask “why is the evidence being offered?  What is it relevant to prove?”


Hanson v. Johnson

· US follows objective manifestation of offer and acceptance (would a reasonable person have believed that an offer and acceptance were made under the circumstances?), NOT subjective (could never prove an oral contract!)

· When dealing with elements of an offer and acceptance, there’s an additional issue

· The statement itself, the circumstances under which the statement was made, all made by someone who heard it

· We care that a statement was made and that the witness testifies to the fact that a reasonable person would have believed it

· Doctrine of limited admissibility 

· This case more about straight offer and acceptance

· Not whether someone means it when they say “yes” or “no” but whether it was actually said.  Reasonable person could take it as an offer

· Some statements not used to assert the truth but just to show that the statement was made

E.g. “Here’s the $100 for that book you gave me last week”

· Consideration for a contract.  Transfer

· My words describing are considered in an objective manner.  Also considered to be non-hearsay in the sense that I’ve made an objective assertion
· VERY BROAD concept
· If K says that on 10/1, 5000 widgets will be delivered and $5000 will be paid and you’re in a K dispute b/c widgets not delivered on time, you can offer the term of the K for non-hearsay purpose that the provision is IN the contract.  Just like objective nature of offer and acceptance (not being offered for some underlying truth but for the objective element of the situation)

· Non-hearsay (“These were the words in the K and we agreed to the K”).  Objective manifestation of contract

· Objectivity a KEY element for Ks, wills (residuary clause).  If K or will is signed it shows that provision was accepted!  Provision admissible to show that the parties agreed.  NOT HEARSAY!  Offered to prove the statement was made, not to assert its truth

· ONLY exists in contract (wills, documents, etc.)

US v. Rhodes

· Dossier about Rhodes says he agreed to “cooperate with us (the Soviets)”

· Trial trying to prove that Rhodes agreed to cooperate with the Soviets.  Gov’t wants to offer the statement in the dossier to prove its truth.  Problem = hearsay!

· What about the dossier itself?  There’s a file about Rhodes in the Soviet vault.  Soviets don’t have the resources to put dossiers together for everyone!

· Argument re. potential relevancy of the very existence of the file – the very fact that some lowly sergeant has a file on him shows that he is more important than a lot of other sergeants.  Means the Soviets have an interest in him (crucial to their plans or might cooperate with them)

· Circumstantial evidence!  Potentially relevant and admissible to proving that the file exists at all

· Court concludes that the existence of the file is relevant and admissible in proving that Rhodes is working for the Soviets

· Contents may have relevancy quite apart from their truth (fact that they said this about him).  Problem is that under doctrine of limited admissibility, the statements may be argued to be relevant apart from their truth, but the distinction is so subtle that the impact of the evidence is such that it could be a classic example of prejudicial impact outweighing probative value
· Court SHOULD have canceled out all comments that are a problem or tell the jury that there is a file (use the file as circumstantial evidence, etc.)

· Don’t let the jury hear accusatory remarks!  Even though the statements may have uses other than proving the truth of the matter, prejudicial impact may outweigh the probative value
Bridges v. State

· Child kidnapped.  Girl gave description of the apartment to which she was taken.  She’s not actually in court!  She told police and her mother the description of the apartment
· Prosecution offers two pieces of evidence

· Photos of the apartment

· Little girl’s description of the apartment

· Two possible answers:

· Girl’s description to cops was hearsay; no it wasn’t

· Court concludes NON-HEARSAY

· VERY subtle point – state of mind non-hearsay in a sophisticated incarnation

· Court telling us that this is really not hearsay or at least there is a non-hearsay purpose for which it can be admitted – little girl w/ picture in her mind.  The more the image of the apartment matches up with the image of the actual apartment, the more likely it is that she’s been in this apartment (meaning that she was taken by the kidnapper)
· Circumstantial links.  Prosecutor just has to ask WHY the little girl has the picture in her mind in the first place

· Court says it doesn’t use the little girl’s statement to prove the truth of her statement that she was in fact taken to the apartment

· Court says that the fact the little girl can describe the apartment has relevancy independent of the truth asserted (McCormick theory)
· McCormick Theory: McCormick believes that the testimony is offered to prove that the little girl knew what the room looked like.  There is no hearsay problem because all we really care about is matching child’s state of mind (knowledge of the room) to what the room actually looked like.  McCormick is saying that he can think of a non-hearsay purpose for the statement (the state of mind of the victim). He thinks that this is independently relevant if child’s description of the room matches up to the D’s room.  The more it matches, the more relevant.  

· Morgan Theory: Morgan thinks that the analysis is incomplete.  The child is offering a description of the room she was taken to. This is an out of court statement offered to prove what the room looked like so it is hearsay.  The only relevancy the statement has is if we accept the fact that she was actually taken to the room (the truth of the statement). Morgan says that the hearsay purpose is the only purpose to the statements. 

· Different outcome today?
· When case decided, very limited number of apartments that little girl would have been exposed to.  Unusual that she would be able to describe apartment.  Would have relevancy!

· Today, with all the apartments little girl may have seen in magazines, books, TV, internet, etc., relevancy may no longer exist

HYPO: Police suspect marijuana being smoked at LLS so dispatch two cops to campus.  Cop1 has unusual smelling ability.  Cops also bring two additional resources: 1) drug sniffing dog and 2) the pot-o-meter machine (being used for the first time).   As cops arrive, Cop1 calls out, “I smell marijuana coming out of that room”; dog reacts and; machine reacts to marijuana. Cop1 puts in his report that he smelled marijuana at the scene and also made statement at preliminary hearing. However, Cop1 retires and moves abroad the day before trial. At trial Cop2 is called to testify.  Which of the following is hearsay:

· Ask what Cop1 said: HEARSAY

· Police report – satisfies elements of hearsay (exception though)

· Preliminary hearing – HEARSAY.  Has to be THIS court / proceeding

· Pot-o-meter: NOT hearsay.  Would be allowed

· Dog – NOT HEARSAY

ANIMALS AND MACHINES DO NOT COUNT IN HEARSAY

· Ability to cross-examine the declarant is why we have hearsay.  Won’t cross-examine the machine but the expert who uses the machine or the developer of the machine.  Same for the dog

· Proper objection for this stuff is NOT hearsay.  It’s that you’re testing foundation of expertise or something else

HEARSAY EXCEPTIONS
· Break into two categories

· FRE 803

· Availability is IMMATERIAL in 803

· FRE 804

· Unavailability of declarant is important

· Both sections have a LOT of subdivisions / list of exceptions
FORMER TESTIMONY

Travelers Fire Insurance v. Wright

· Insurance company doesn’t want to pay for Wright for Wright’s building getting burned down.  Insurance company says that one brother burned the building down

· Insurance company wins at trial

· A couple of witnesses testified at the first trial that Wright burned the building down

· In the second trial, witnesses exercise 5th Amendment, refuse to take the stand

· Former testimony = hearsay exception in which availability is important

· Here we’re talking about actual former testimony taken at trial when these guys were under oath.  May be hearsay, but as hearsay goes, it’s not bad hearsay.  At least you have a record that it was said and person knew he was under oath

· Exception says we don’t want to let this in if the witnesses are available to come to court and testify now.  Don’t want it to be a substitute for available witnesses testifying.  Only allow if real need for it

· Need provided by fact that there has been unavailability in this proceeding and there was a certain amount of trustworthiness surrounding the original testimony (since people don’t want to perjure themselves)

· Issue here is NOT that witnesses aren’t physically available – it’s that they are physically available but they’ve taken the 5th (legally unavailable – acceptable!).  If they refused to testify but didn’t have the 5th defense, still unavailable (in contempt)
FRE 804(b)(1) – Former Testimony.  The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:

· Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination

CEC the same (BUT IS IT? ASK PROF ABOUT UNAVAILABILITY APPLYING TO SOMEONE WHO DOES NOT REMEMBER – 9.25.07)
Court decides if a person is “unavailable.”  Foundational questions decided by the judge, typically on preponderance standard (varies from jdx to jdx).

· E.g., Spector case – you have to make reasonable efforts to get someone.  Can’t just say declarant is in another town.  Need to make an effort to get the witness here!  Need to make effort to make someone available before saying they’re not available

JB and JC Wright suing.  JB only was involved in previous criminal trial
· JB objects to the introduction of the evidence against him that the witnesses gave at the prior criminal trial

· Insurance company response – former testimony

· JB response – Doesn’t satisfy the requirements

· Insurance company response – issues and parties are the same

· Former proceeding that put witness under oath

· Witnesses have to have been subject or given the opportunity for cross-examination on behalf of same person on the same issue (issue here – JB burning the house down)

· IMPORTANT!  Sometimes there’s no opportunity for cross-examination (e.g., grand jury situations)
· Grand jury situations don’t qualify under the former testimony exception

· Issues here basically the same

· JB says that first case was a criminal trial.  This is a civil trial!  Going to jail vs. damages

· NO DICE!  Issue was who burnt the house down!  Factual question basically the same.  Doesn’t matter if first trial was criminal and second trial was civil.  JB having former testimony that was under oath, etc.

What about JC Wright?

· JC wasn’t a party to the criminal case.  For all JC knows, JB didn’t bother to cross-examine
· This objection still works if this was a criminal trial

· BUT JC is objecting in a civil trial.  If this was a criminal trial against JC following the criminal trial of JB, JC’s objection would be upheld

· When FREs were written, decided that can’t offer this kind of thing in a criminal trial if defendant can’t cross-examine.  This exception used on someone other than the original defendant might satisfy the elements of former testimony, BUT doesn’t afford new defendant right of confrontation

· If testimony had been offered in a criminal trial, exception would NOT work.  Confrontation clause restricts what gov’t can offer 

Insurance company CAN use testimony against JC in subsequent civil case that was originally used against JB in a criminal case

· Up to this case, former testimony exception could not be used against JC b/c JC lacked opportunity to cross-examine

· If this was a criminal case, this is still true

· Here the court decides that the real issue in a civil case shouldn’t be whether it’s the same person who had the chance to cross-examine in the first instance.  Instead, did the first person who cross-examined have the same motives and interests as the present party against whom the testimony is offered?
· JB’s motive in first trial – that insurance company was wrong!

· What would JC be trying to do if he had the chance to cross-examine these people?  That insurer was wrong and that JB didn’t do it!

· JC’s motive and interest is the same as that of original cross-examiner (JB)

· Court expands former testimony exception

· THIS IS THE MODERN VERSION OF THE EXCEPTION

· If it’s the same issue, doesn’t necessarily need to be the same person (unless criminal case)

Suppose at first trial, JB’s lawyers decided not to ask any questions of the witnesses.  Now at civil trial, evidence offered against JC.  JC says OK, issue factually is the same and maybe JB has the same motive and interest in cross-examining but JB didn’t try!  JC would have taken advantage of the opportunity!

· Reasonable objection but DOES NOT WORK.  Courts have concluded that it’s not the actual cross-examination that matters.  What matters is the OPPORTUNITY!  Did the prior party with the same interest/motive to cross-examine as you have today have the opportunity to cross-examine?

· Don’t care if first party took advantage or not.  If they did, great; if not, tough

· CIVIL CASES only.  In criminal cases, JC’s objection would hold up

Defendant may not be able to object to former testimony exception, but defendant COULD challenge the underlying hearsay

· Former testimony may itself include objectionable materials on other grounds

DYING DECLARATIONS

· Oldest hearsay exception!  May be viewed even as exception to confrontation clause (don’t know yet though)

· “If someone is confronted by death, the person must live hence by truth.”  Might want to tell the truth now b/c person fears what might happen when he dies

Exceptions not necessarily of the same underlying value as they once were

· Depends on the society (e.g., Indian society syas it doesn’t matter that you’re about to die)

· May not prevent the evidence from being admitted by the court, but D could persuade the jury by calling witnesses and impeaching the dying declarant (goes to believability of the statement)

· Dying declarations MUST describe the cause and circumstances that are about to cause the declarant’s death

· Problem – These are typically pretty traumatic / violent occurrences.  Not really the moment when someone’s thinking is clear

· At CL, this is a VERY narrow exception.  Applied only in homicide cases in which declarant was the victim

· No longer true.  In CA and federal, dying declarations can be used in criminal and in civil cases

Shepard v. US

· Dying woman’s statement – “Dr. Shepard poisoned me”

· Statement admitted at trial based on dying declaration exception (over D’s objection)

· The statement did lead to her death and she died!

· Another element needed to prove that exception is valid

· To fulfill the rationale that you are being honest when dying, the foundational requirement is NOT ONLY that the person describing the circumstances leading to death, BUT ALSO that the person is speaking under the hush of death’s impending presence (has to be imminent)!

· If death isn’t imminent, the rationale of the rule makes no sense (person MUST believe that death is imminent – don’t want to die with a lie on the lips).  Person has to believe at the time that he was about die and describe in his last moments the circumstances surrounding his death
· Doesn’t matter that she may have hung on for a few weeks

· At CL and in CA, the person speaking just had to believe that death was imminent.  If the person lingered on, it didn’t affect the underlying rationale

· BUT woman here was “bright and beaming” at the time she spoke.  Evidence seems to indicate that she thought she was going to survive.  However, she didn’t get better and she actually died

· She did not speak in the hush of the impending presence of death.  Therefore, requirement NOT MET.  Statement should not have been admitted

· CA still demands that a person actually dies before this exception takes effect

· FRE NO LONGER REQUIRES that for a dying declaration to be admitted, a person has to die.  Even if someone recovers, the exception can work if it can be proven that at the time of the statement the person believed he was dying and then moved to Tibet or was somehow unavailable

· FRE loosened the exception.  If trial judge believed foundationally that the person spoke believing that he was on the verge of death

· Even if Mrs. Shepard’s statement had been made on the verge of death and she died shortly thereafter, opposing lawyer could object on basis of opinion / speculation

· Shepard has no first-hand knowledge that she is about to die.  We don’t know why she thinks or believes this

· Even if you get around hearsay, other ways the argument can get shot down

Dying declaration requires in all jdxs that declarant describe causes and circumstances which lead to the injuries and which declarant believes will cause their death and declarant believes death is imminent

· In CA, person needs to die (even if person lingers for a while)

· FRE says that even if person doesn’t die but is unavailable for another valid reason, we’ll let it in

· Admissible in both civil AND criminal cases

Theory as to why some exceptions don’t require unavailability

· Comparative reliability: These exceptions tell us that even if we called the declarant to the stand today, the testimony wouldn’t be any better in terms of reliability even given cross-examination than it would have been at the time it was originally made.  Certain declarations give it more reliable indicia (just as reliable now as it was then)
Spontaneous Exclamations / Excited Utterance 
FRE 803 (2) Excited utterance. A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.
· This exemption is an example of where the law plays amateur psychologist.  Because someone said something near in time it’s accurate.  Underestimates the time it takes to fabricate something

· Power to fabricate happens within a couple of seconds.  Event has to be described immediately after the event to avoid fabrication

· Witnessed events are filtered through pre-existing beliefs

· When you hear a noise, don’t necessarily get an image in your mind of what to see.  Instead get an image of what you EXPECT the thing to be.  Needs to be really startling (at the same time, the more startling an event, the more likely that your excitement clouds what really happened)

· Regardless of the arguments, this exception has stuck around

· If you’re arguing to a jury and you’ve been confronted with an excited utterance offered against your side, you don’t have to accept the fact that it’s admissible and argue from there.  Jurors can sometimes be RATIONAL!  You can argue to jury “How would you act if you saw a startling event like this?”

· Just because it’s admitted DOES NOT mean you have to leave it alone

· These flaws could also be argued against you

Cestero v. Ferrera

· Car accident – both parties claimed their light was green.  D offered medical records in which D told a nurse that she had the green light

· Statement needs to be made by someone excited AT OR WITHIN A SHORT TIME OF THE TIME OF THE EVENT 

· In this case, statement made right after D regained consciousness

· If someone involved in car accident, in coma for 3 days, comes out of coma and says something – THAT IS A SPONTANEOUS EXCLAMATION

· Saying that a statement is self-serving is NOT an objection here.  So long as the description came as declarant was in the throes of excitement close in time to the passing of the event, exception allows the statement if someone was unconscious for a time and/or if it’s self-serving

Court says D’s statement admissible

· Courts tend to just let this stuff in (CA and FRE have this rule)

Declarant does NOT have to be unavailable for this exception to work

· FRE 803 – exceptions considered so reliably insuring that they’re considered to be just as reliable as if the witness was in court admitting it

· Theory is that if you were asked to testify today, your memory would be faded.  May as well let it in in the throes of excitement

Objection is so powerful that it DOES NOT MATTER if the declarant is anonymous.  Lack of identity doesn’t matter

· What matters is that the declarant describes the excited event

· Can’t wake up from an excited event and say something unrelated to that event (e.g., waking up from a car accident and saying “My brother robbed a bank!”)

Houston Oxygen Co. v. Davis (Present Sense Impression Exception)

FRE 803(1) Present sense impression. A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.
· Car accident.  Ms. Cooper testifies that before the accident the car she was driving was passed by a car going really fast.  Ms. Cooper says to passenger “they’re probably drunk and will get into an accident”

· THIS IS HEARSAY

· Is this an excited utterance?  Court doesn’t really discuss if having a car drive past you is a startling event.  Court more interested in whether there was enough time for Cooper to fabricate the story

· Present sense impression the exception with the least requirements of any exception in the FRE.  Tells us that if someone describes an event immediately after describing the event, it is a hearsay exception
· FRE DOES NOT require that you make the statement to someone also in the position to observe it

· Reason – cell phones, text messages, blackberry (as long as not super slow).  If you see something and go back to your office and write an email about it, argument could be made that it’s not made quickly enough

CA DOES NOT HAVE THE PRESENT SENSE IMPRESSION.  Has something similar

CEC 1241 (Contemporaneous Statement Impression) - Evidence of a statement is not made inadmissible by the hearsay rule if the statement: (a) Is offered to explain, qualify, or make understandable conduct of the declarant; and (b) Was made while the declarant was engaged in such conduct.
· Spontaneous, immediate.  BUT you have to make the statement AS you’re engaging in the action (you’re describing something you’re doing WHILE you’re doing it).  VASTLY different from 803(2).  CEC so narrow in its scope b/c only relates to thing that declarant himself is doing

FRE seems to need more rapidity for present sense impression exception.  Excited utterance exception could have more of a time gap b/w the event and the utterance (the more exciting an event, the more time courts seem to give to describe the event)

ADMISSIONS

· Admissions are an EXEMPTION in the FRE (NOT a hearsay exception)

· Admissions ARE NOT CONSIDERED HEARSAY IN FRE

· Feds decided that although it meets the superficial definition of hearsay, it doesn’t match the underlying reason WHY we have hearsay

· Elements are exactly the same b/w FRE EXEMPTION and CA EXCEPTION

· Only matters on the bar (and his exam)

Declarant is the one who supposedly said it.  Declarant estopped from objecting to his own credibility.  CAN explain the statement

· Estoppel very important here

Reed v. McCord

· D called and sworn as a witness.  D gives description of what happened.  D wasn’t actually there – he heard it from someone else.  Soon after the event, someone told D that person was injured by the machine

· Problem, says D, is that he wasn’t there!  He had no basis for his statement out of court.  Not only hearsay, but inadmissible opinion!

· Court holds that it’s unlikely that D would make an untrue statement

· Estoppel rationale that underlies the exception / exemption is that you shouldn’t be allowed to object to jury hearing your own words b/c you’re objecting to your own trustworthiness.  Courts hold that this is an exception to both hearsay and the inadmissible opinion rule

· Courts say that estoppel theory applies to both hearsay and inadmissible opinion exceptions.  Even though this is out of court opinion that would be inadmissible if made by anyone else, it’s admitted b/c it’s D’s own words offered against him

· All we mean by “admission” is statement

US v. Algar

· Money stacks in a vault.  D says each stack is $500.  Family member says no, it’s $5,000!

· Gov’t wants to introduce what family member said (family member isn’t in the case)

· Gov’t arguing that evidence admissible under ADMISSION BY SILENCE RATIONALE

· Court needed to take a statement by a third party witness and pretend that it was coming out of D’s mouth.  Creating a fiction – if someone says something so patently wrong and it’s not rebutted, MUST be accurate 

p. 163 – accusatory statements

- If a reasonable person would have denied it, you not denying it means that you agree with it

Another view

· Some things are so absurd / outrageous that D / reasonable person may not have any reason to respond

· If you fail to respond to an accusation where the court foundationally concludes that you would have/should have responded, it’s admissible

Pawlowski v. Eskofski

· Dangerous tire to drive on according to mechanic.  Party says “I’ll take my chances”

· Not quite admission by silence (“I’ll take my chances”)

· ANOTHER COUSIN TO ADMISSIONS EXCEPTION – ADOPTIVE ADMISSIONS EXCEPTION

· Basically doing same thing as admission by silence (putting 3rd party’s statement in D’s mouth).  In this case, D’s words adopt the statement of the mechanic.  By saying “I’ll take my chances,” D saying “I agree with you but I’ll deal with it later”

· Argument – intended ambiguity.  How do you really know what someone means when he says “I’ll take my chances”?

· To be an adoptive admission, REALLY must be something clear

· FRE 801 = hearsay EXEMPTIONS

· Includes all types of admissions (by silence, adoptive, etc.  Lots of kinds)

Othello (Co-Conspirator Exception)

· Words spoken by one partner over business issues are imputed to the other partner(s) under this kind of admission rationale.  Statements made by any of the partners become the words of the business (another way of shoving words in to someone’s mouth)
· CO-CONSPIRATOR EXCEPTION:  Statements made by one co-conspirator can be offered against other co-conspirators.  Even though it would ordinarily be inadmissible under hearsay, we allow it b/c it’s another cousin to admissions exception / exemption

Requirements for co-conspirator exception:

· There has to be a conspiracy (agreement to commit some crime)

· Truth of the statement is actually the ultimate issue in the case.  The rationale that gives rise to the exception also seems to go to the ultimate issue in the case

· This exception is admissible in ANY TRIAL

· Need to prove that foundationally there was a conspiracy

· Have to prove it to the judge (judge decides foundational question)

· Ultimate question of guilt must be decided by the jury.  Reasonable doubt standard 

· Foundational decision by judge need only be found by a preponderance of the evidence that there was a conspiracy 

· Judge makes foundational decision based on lesser standard (jury doesn’t know this.  They assume that the evidence is admissible as to the question of whether or not, beyond a reasonable doubt, there was a conspiracy)

· FRE says if you have a question of co-conspirator exception and the only evidence you have is the statement of one of the conspirators saying it was a conspiracy, that’s NOT ENOUGH!  It can be considered part of the evidence, but it can’t on its own establish the foundational basis

If there is additional evidence to suggest that there was a conspiracy so judge could foundationally find conspiracy so issue could go to jury, other side could still object on one of two other grounds:

· To prove that something was actually a statement made by a co-conspirator, the statement must be made in furtherance of the conspiracy AND during the course of the conspiracy

· IMPORTANT!  Classic example of statement by co-conspirator is a confession.  Confessions are not spoken in furtherance of the conspiracy.  Not only that – could also argue that once co-conspirator is arrested, he is no longer part of the conspiracy

Rudzinski v. Warner Theatres Inc.

· Woman slipped and fell when walking out of movie theater.  Wanted to get statement in of an employee of the theater

· Employee to another employee – “Now you come when it’s too late when someone has slipped and fallen!”

· Under respondeat superior theory, employee negligent (which means company is negligent)

· P trying to take usher’s words and put them in the mouth of Warner – authorized admissions exception (old exception) – Warner hires people to talk on their behalf

· Rule developed that if you were an employee who was authorized to speak on someone’s behalf, you can contract on behalf of the company.  The words you speak would be imputed to the company as if the company had said it.  If authorizing someone to speak on company’s behalf, company can’t go against it

· Exception still exists (CEC 1222):

· Evidence of a statement offered against a party is not made inadmissible by the hearsay rule if:

· A) The statement was made by a person authorized by the party to make a statement or statements for him concerning the subject matter of the statement; and

· B) The evidence is offered either after admission of evidence sufficient to sustain a finding of such authority or, in the court’s discretion as to the order of proof, subject to the admission of such evidence

· Majority creates new rule in this case – no longer shall we be restricted to only statements made when authorized but ALSO we should have a rule that admits statements if those statements were spoken by an employee of the party opponent about and within the scope of their employment 

· FRE 801(d)(2):  A statement is not hearsay if the statement is offered against a party and is

· A) the party’s own statement, in either an individual or a representative capacity or

· B) a statement of which the party has manifested an adopted or belief in its truth, or

· C) a statement by a person authorized by the party to make a statement concerning the subject, or

· D) a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or

· E) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy.

· The contents of the statement shall be considered but are not alone sufficient to establish the declarant’s authority under subdivision (C), the agency or employment relationship and scope thereof under subdivision (D), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (E).

· Authorized admission and vicarious admission are included in 801(d)

· This case created vicarious admission – either you can be authorized on behalf of the employer or you’re speaking about something within the scope of your employment during the scope of that employment or agency

· In this case, no foundation of agency; also, not part of usher’s duties to direct the work of the janitors in the theatre

CEC 1224 – VERY CONFUSING RULE

· When the liability obligation, or duty of a party to a civil action is based in whole or in part upon the liability, obligation, or duty of the declarant, or when the claim or right asserted by a party to a civil action is barred or diminished by a breach of duty by the declarant, evidence of a statement made by the declarant is as admissible against the party as it would be if offered against the declarant in an action involving that liability, obligation, duty, or breach of duty

· Seems like a respondeat superior situation  - I, as your employee, make a statement which subjects me to liability.  But, because you’re my employer, my liability is imputed to you.  If a statement could be used against me but you’re in a position to take responsibility for it, the statement is just as admissible against you as it is against me

· CA rule NARROWER AND BROADER than FRE

· Narrower – statement can ONLY be made against the person who made it  (limited to people implicating themselves, thereby implicating employer)

· Broader – CA rule does NOT say “during the relationship” – doesn’t appear to make any difference whether the person who was making the statement is/was still working under the party at the time the statement was made (rankest form of hearsay but could work in CA!)

· CA courts cannot make up their minds as to what this statute means – 42 years after it was adopted and there are only 2 cases printed at appellate level that have dealt with this section
· Beagle v. Markley: Trial before CEC adopted.  Case reached Supreme Court after CEC adopted (involved a statement made by a former employee against himself – thus putting in the company)

· Traynor said 1224 didn’t exist (not b/c case took place before CEC, but just flat out said this exception doesn’t exist)

· Stopper v. Labis: CA case in 1971.  Trial took place after CEC had been passed.  Situation in which person who was making statement was still employed by employer against whom the statement was made at trial.  Could have followed Markley and say 1224 doesn’t exist

· Labis went halfway.  Employee IS employed here so we’ll admit it (held that Markley is OK by the facts.  Did not expand beyond those facts)

· WE DO NOT KNOW WHAT THE RULE IS

· Could be good for a good litigator (mold rule to your liking – doesn’t exist vs. language of statute vs. Labis strategy)

· ON EXAM KNOW BOTH INTERPRETATIONS (statute itself vs. Markley) (exam could say “according to CA statutes” or “according to CA case law”)
· Problem with case law – Labis v. Markley (Labis rule restricted to those who are still employed – doesn’t go as far as Markley)

· Other recent decisions have been de-published (but they say that 1224 exists in some form)

Murphy Auto Parts v. Ball

· Employee admits liability.  Was employed by company at the time – “I was speeding”

· Hearsay!

· Exceptions?  Assuming he was driving for employer, COULD be construed as vicarious admission under FRE (good argument that “I was speeding” could constitute a description of part of his job [driving])
· We don’t have a bunch of evidence suggesting that he was driving for the employer.  He TELLS us he was driving for employer – ALSO HEARSAY

· Only way to prove that driver was driving for employer is through the statement of driver!  Problem – circular reasoning (statement will only come in if it’s spoken during the scope of employment.  Proof of scope of employment = driver’s statement that he was driving in the scope of employment!)

FRE changed a bit following this case

· Allows judges to do a little circular reasoning.  If there’s a little evidence that he was driving for his employer and driver states he was driving for employer, could be used by judge to prove foundationally that jury can hear the evidence

· As long as you have more than the statement itself, you can take the combination to get the statement in under the authorized admissions exception

In CA, need complete and utter evidence to prove that employee was driving for the employer independent of the statement if you want the statement in

· In this case, there’s only the statement!

· Under CA and/or FRE, this statement is not coming in b/c we ONLY have the statement

Berger Concurrence – this is an excited utterance.  If admissible as excited utterance, can be imputed to employer via respondeat superior

· BUT Berger seems to be removing an element of excited utterance – we know that the CA rule is that the utterance has to describe the cause and circumstances giving rise to the excitement.  Berger doesn’t seem to say that that element is important.  Employee seems to be describing something extrinsic from the causes and circumstances

803(2) may allow Berger’s interpretation or conclude that Berger is wrong

· FRE not quite as direct as CA rule.  FRE – utterance only has to “relate to” the event.  Could argue that Berger is correct – could be connected in this flexible language to the event that gave rise to the excitement

· CA requires a description of the excited event.  FRE seems to use broader set of terms (“relating to the startling event”)

· Depends on how you view who he was driving for at the time of the accident relating to the accident itself

· If employee not talking about related stuff, no way the statement comes in.  Statement seems to give Berger some wiggle room

Mahlandt v. Wild Care Survival

· Kid went across the street, got into neighboring backyard.  Sophie the wolf in the backyard attached to a chain.  Wolf may have attacked kid

· Parents claim scrapes and lacerations were from the wolf.  Wildlife people argue it was b/c of the fence – boy crawled under and messed himself up
· Lacerations don’t really match wolf bite or fence mishap

· Neighbor hears kid screaming.  Guy who works for Wild Care sees wolf on kid; grabs kid.  Later that day, employee puts note on boss’ door that says wolf bit kid

P offers evidence that wolf bit kid

· FRE appears to adopt lenient approach to this kind of evidence

· McCord:  Offered as an admission despite the fact that it’s hearsay AND opinion

· In this case, party-opponent / D is not the one who made the statement.  Employee made the statement

· P trying to make use of apparently more lenient rules than state jdx.  FRE appears to treat as admissions admissible against D any statement made under vicarious admissions exception made by employee

· Doesn’t have to be first hand information and could be opinion!

Federal judge, realizing that under FRE this particular witness would not be allowed to testify as an expert or testify lay opinion (having no expertise in bite marks and having no first-hand knowledge) concluded that he didn’t care how broadly the vicarious admissions exception is written in FRE

· Judge says relevancy is questionable here b/c employee didn’t see anything

· Judge excludes the evidence without really saying so (uses FRE 403 logic – prejudicial effect outweighs probative value)

Appellate court says trial judge was wrong – all of this stuff should have come in

· Since this would be admissible as an admission if the owner had said it, it’s admissible when one of his employees says it under the vicarious rule

· FRE EXEMPTION

· Even if witness would not be allowed to give testimony on the stand, evidence still comes in under vicarious admissions exemption

· Appellate court disregards any 403 relevancy.  Jury will examine the evidence for its truth

Trial judge did something similar to Traynor in Markley case

· “This is an evidentiary rule and I have the right to decide how rules of evidence play out in my court”

· This is not the province of the legislatures but the province of the courts!  But, as time passed, reached the mindset we have today – more established that the ground has shifted and judges no longer have as much authority to make up the rules of evidence and apply them
· Court of appeal says there are federal rules of evidence and they have to be followed.  Judges have limited discretion to go off on their own, but for the most part, follow the rules!

· Court of appeal philosophy is the one used today!

DECLARATIONS AGAINST INTEREST

· When declarant makes a statement, he has to realize that the statement is against his interest
· This is COMPLETELY different from the admissions exception

· Declaration against interest can be made by ANYONE (any witness).  Doesn’t have to be a party, co-conspirator, employee, etc.  Can be anybody!

· If you’re saying something badly about yourself, even if joking, probably telling the truth or there might be a little truth there

· We don’t tend to say things against our interest unless there’s some truth to it.  Why admit something you know could come back to bite you unless it’s true?

· Common law e.g., Someone owes someone else money.  If person says “I owe him $1,000.  How I’ll find it I’ll never know” – it’s against the interests of the party saying it.  NO ONE is going to say they owe someone $1,000 unless it’s true!

· Going through 20th Century, concept started to expand

· Liquidated debts began to be expanded to include unliquidated debts (“Yeah, I’m the guy who hit his car”)

· Haven’t established damage or debt.  Established a certain amount of civil liability

There are no general declarations against interest.  There are particular declarations
· At CL, there were two declarations against interest:

· Proprietary interest (interest in real estate)

· Pecuniary interest (you were owed / not owed money.  Statements that you owe someone money)
· Another one came up in 20th Century – declaration against civil liability

· If the party isn’t a party to the actual litigation, that party’s declaration could become admissible if it laid off liability on one of the parties in the action

· For declarations against interest, declarant MUST BE UNAVAILABLE (FRE 804)

· Dying declaration another e.g. of declarant having to be unavailable

These three interests were it until Spriggs

People v. Spriggs

· Cops yell “POLICE,” buddy appeared to drop a balloon.  Balloon contained heroin

· Question as to whether court should allow testimony of the officer when he asked D’s companion if the heroin was hers

· Trial court didn’t allow the statement into the record.  D really wants the statement in (if companion confesses that it’s her heroin, D is in pretty good shape)

· Similar to State v. English – D had available a confession by someone else saying other person killed D’s wife

· Only interests available at this time were proprietary, pecuniary, and civil liability

· The interest here different – declaration against PENAL interest (placing you in potential violation of the penal code)

· Penal interest is pretty high in terms of reliability and trustworthiness.  Criminal liability seems to be as important as other areas of exception

No court had adopted this exception before Spriggs

· Traynor argued that this was just like any other interest – if facing money problems or jail time, seems just as likely to tell the truth.  Penal interest should be no less trustworthy!  Makes no sense NOT to have this exception

The following year, CEC created.  Adds criminal liability exception to declaration against interest

· Traynor went further than CEC – thought there was so much liability that even if declarant was available, didn’t matter

· CEC said NO!  CEC REQUIRES UNAVAILABILITY of declarant for this exception to kick in (just like the other declarations against interest)
FEDERAL COURTS – concerned about Ds using exception to show they’re not guilty

· Prosecutor worried about someone else’s confession being used if that person isn’t there

· Criminals could get someone else to confess.  Prosecutors argued that someone will confess to someone else’s crime and then flee the jdx.  Prevented federal courts from creating Spriggs exception

· Fed compromised with FRE 804(b)(3) (Statement against interest):

· A statement which was at the time of its making so far contrary to the declarant’s pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true.  A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement

· Fed creates exception similar to CA but Fed ADDS something as a nod to prosecutors (CA didn’t add it).  “A statement tending to expose…”

· The declaration against interest is to be excluded unless D an clearly establish that the statement was made under trustworthy circumstances.  

· Exists ONLY in a criminal trial when D is attempting to offer someone else’s confession for the crime is on trial for

· DOES NOT APPLY IN CIVIL CASES

· Criminal case exception gives defense bar what it wanted (ability to get in someone else’s confession) but gives prosecution the argument that this was not clearly trustworthy under the circumstances

· FEDERAL ONLY.  NO TRUSTWORTHINESS REQUIREMENT IN CA regardless of who offers the statement

People v. Parriera

· Husband tried for attempted murder.  While in hospital wife says she shot herself.  “I shot myself” being offered by D at trial

· Wife not making a declaration against penal interest
· Court admits the evidence anyway – NEW Declaration against interest – social disgrace

Judge doesn’t consider trustworthiness except in limited exceptions

· Jury is supposed to consider trustworthiness.  Only 3 hearsay exceptions have a foundational admissibility issue.  Otherwise, judges are supposed to filter credibility (that’s what the trier of fact is supposed to do)

CA v. FEDERAL
· CEC 1230 – Evidence of a statement by a declarant having sufficient knowledge of the subject is not made inadmissible by the hearsay rule if the declarant is unavailable as a witness and the statement, when made, was so far contrary to the declarant’s pecuniary or proprietary interest, or so far subjected him to the risk of civil or criminal liability, or so far tended to render invalid a claim by him against another, or created such a risk of making him an object of hatred, ridicule, or social disgrace 

· Social disgrace added to CEC

· In CA, have 7 particular declarations against interest (only state with hatred/ridicule).  No trustworthy requirements AND you get these extra ones.  Declarant MUST be unavailable

· Federal: 4 declarations against interest

STATE OF MIND

· Sometimes a statement is a direct assertion of state of mind which IS hearsay if offered to prove that state of mind
· Easy exception, especially in federal court (FRE 803(3))

· Then existing mental, emotional, or physical condition.  A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant’s will.

· Unavailability of declarant is NOT required.  Exception just says it’s admissible

· CA has a TRUSTWORTHINESS requirement built into its admissibility (no requirement in federal court)

Really easy to get stuff in in fed court under state of mind

· If you go to a CA trial, you may be completely unprepared if opponent argues that the statement wasn’t made under trustworthy circumstances

· No objection that you can make if a statement is admissible as non-hearsay.  If it is hearsay, need trustworthiness

Adkins v. Brett

· Alienation of affection case.  Statement being offered by husband out of wife’s mouth (husband was distasteful to wife, wife went driving with D, got flowers from D, D showed her a good time)

· “I like him more than you because he treats me well”

· If offered to prove that D does indeed treat wife well it’s clearly hearsay to prove D’s conduct

· Two elements: - that her affection has indeed been alienated from husband; and affection was alienated by D who has taken the affection away

· If the statement is offered to prove that she likes D and no longer likes husband, either part is relevant to the ultimate question of whether she still likes husband or if she now likes D

· To prove that her affection is alienated from her husband – a statement of a direct assertion of the state of mind of declarant whose state of mind is one of the elements in the civil action (state of mind of someone is at issue)

· If the statement is offered solely to prove state of mind (not that D actually did anything), would statement “because he treats me well” be hearsay if offered to prove that she likes him?

· She may believe D treats her well (may misinterpret behavior)

· If D treats her well, circumstantial evidence that she might like him

· Here, “because…” if offered to prove state of mind is non-hearsay.  The first part of the statement (“I like him more than you”) IS hearsay if offered to prove state of mind (but it would come in b/c of the state of mind exception)

· Court lets the statement in

Garford Trucking Corp. v. Mann

· If company sends you on an errand and you have an accident, company could be liable.  If you’re off doing your own thing, company might not be responsible

· Driver told by company to take route 9.  Driver takes a different route.  Employer argues that employee wasn’t traveling on company’s business.  Instead, he’s going a different route and is on his own business

· Statement made by driver roughly a week after the accident – explaining that he was taking another route b/c he though it was better (straighter, less traffic than route 9)

· Assume driver said “I took that route b/c I believe it is the quicker route”

· That’s hearsay if offered to prove that he thought the route was quicker

· The longer we get from the accident, the less probative value there is as to what he believes today compared to 10 days ago

· The further we move away from the event, probative value lessens.  BUT there still is probative value.  Probably believe today what we believed 10 days ago unless something big happened

If statement offered to prove that driver believes that, it’s hearsay

· Exception – Not only are things like “I like him”, etc. statements of state of mind, but statements of belief are said to be in the state of mind of someone (belief is a state of mind according to the rules).  When a person says “I believe something to be true” and that belief is an issue, then the truth of that statement is at issue.  BUT being state of mind, falls within the exception

· “I believe this route is the quickest” is hearsay but allowed in

PROBLEM – suspicion that driver actually said “I believeD at the time that this route was quicker”

· If offered to prove driver believed that, it’s relevant.  Hearsay – direct assertion of the fact that is trying to be proven.  Does it fall within state of mind exception?

· STATEMENT IS NOT PRESENT.  The state of mind exception (CL, CA, and federal) is described as THEN EXISTING (aka PRESENT state of mind).  Statement of state of mind at that point in time

· The reason for this exception is that you’re describing something you believe at that moment.  Once you try to describe something you believed in the past, the probative value becomes so low that we don’t have an exception for it

· It’s PRESENT state of mind

· If making a statement about past state of mind or belief, that statement does not fall within this exception.  NO hearsay exception.  Only way to get it in is to call the person to the stand to testify

CA throws a curve ball – created another exception!

· Statement for PAST state of mind (only jdx that has this to prof’s knowledge.  Didn’t exist at CL, doesn’t exist in federal)

CEC 1250 – Then existing (present) state of mind exception.  Subject to trustworthiness in CEC 1252
CEC 1251 – Statement of Declarant’s Previously Existing Mental State (DOES NOT EXIST AT CL OR IN FRE)

· Subject to CEC 1252 (deals w/ trustworthiness which CA has for state of mind), evidence of a statement of declarant’s state of mind, etc., including statement of plan, intent, etc., at a time prior to the statement (“I believed it was a faster route”) is not admissible by hearsay IF

· Declarant is unavailable as a witness AND

· Unlike present state of mind, concession is that while they’re not as reliable as present state of mind, better we should have state of previous state of mind if declarant is unavailable to testify to it today.  If trucker in this case was unavailable at trial for a legit reason AND he made the statement (“I believed”) wouldn’t come in at CL or in fed, but WOULD come in in CA court)

· The evidence is offered to prove such prior state of mind, emotion, or physical sensation when it is itself an issue in the action and the evidence is not offered to prove any fact other than such state of mind, emotion, or physical sensation
· E.g., Hillmon v. Mutual Life

Zippo v. Rogers

· Zippo suing Rogers for trademark infringement.  To prove, Zippo wanted to admit surveys that it did.  Zippo alleging that Rogers’ products confused the public

· Surveys considered new at this time (today, they’re frequently allowed in)

· Court says this is hearsay (need an exception).  Court reviews other court opinions – some say it’s not hearsay, others say it’s hearsay but goes to state of mind

· If it goes to state of mind, it will be admissible

· CEC has trustworthiness layer for state of mind that would presumably be met by the nature of the research)

If this is hearsay, and it’s admissible under state of mind exception, what’s the statement?

· Zippo asking people to label the lighter.  P offering surveys to show that people think a Rogers lighter is a Zippo
· Statement “This is a Zippo” being offered to prove belief of the speaker.  If so, it’s not really a direct assertion

· Prof doesn’t even think this stuff is hearsay.  COULD be illustration of declarant-oriented approach to hearsay (minority approach – look to who declarant is.  Looks at what they’re really saying as opposed to what they’re saying)

· Statement-oriented approach (majority approach)

· Court may have concluded under declarant-oriented approach that although people aren’t really articulating it  they’re REALLY saying “I believe this is a Zippo” or “I believe this is a Rogers” and since belief is a state of mind and offered to prove the truth of the matter of belief that it’s a Zippo or Rogers, the exception kicks in

· Very rare to have non-hearsay in declarant-oriented approach (courts add “I believe” and nearly everything becomes attributable to state of mind)

· Using the surveys to show how many people thought the lighters were Zippos or Rogers indirectly shows the belief of the speaker.  Even in declarant-oriented approach it’s hearsay falling under state of mind exception

Zippo, Adkins, Garford all dealt with statements of state of mind that were actually at issue in each case (substantive issue in each case)
· Scholars believe that SOM exception was created to deal with cases in which SOM was a substantive issue and we have a statement of SOM

Mutual Life Insurance Co. v. Hillmon (SOM used as circumstantial evidence to prove a fact – SOM not the issue)

· Crooked Creek case.  Wife suing insurance company – body found, widow thinks it’s the body of her husband.  Insurance company says no it’s not.  Case was at a time when there was no teeth recognition (impossible to identify dead man)
· Insurance company thinks the body belongs to Walters.  Argue that he was apparently killed at Crooked Creek, body used by Hillmon and Brown to defraud insurance company

· At some point, Brown wrote a confession to insurance company.  Brown later repudiated the confession
Letter at issue in the case – Walters wrote to his sister and his sweetheart.  Said “I’ve met up with some guys named Hillmon and Brown.  We’ll be leaving in a couple of days to Crooked Creek”

· Lower court rejected the letter – offering out of court statement by Walters to prove the truth of the matter asserted (that he did in fact go to Crooked Creek).  Document saying that he’s GOING TO GO (not “I’m here” or “I went”)

· SC says letter should be admitted

· Thayer’s theory – There’s a presumption that if you have future plans to do something, there’s an inference that those plans are carried through
· Problem with the theory – Plans change!

· State of mind exception expanded to include not only SOM when SOM is an issue in the case, but also include circumstantial evidence of SOM

· Can use proof of plans under state of mind to infer that the plans occurred

· This is known as the BURSTING BUBBLE THEORY (MAJORITY RULE)

If we describe plans, they are admissible under SOM exception

· ALSO THE CASE IN CA – CEC 1250 – one’s present plans to do something in the future falls under the exception

Shepard v. US (second reading)

· Shepard on trial for poisoning wife.  Dying declaration doesn’t work 9she was recovering at the time.  She died a little while later, but all the circumstantial evidence led to the idea that she was going to live.  Then she relapsed and died)

Cardozo brings up something that wasn’t brought up at trial

· Non-hearsay theory: Husband argued at some point that he hadn’t killed her but it could have been suicide on her part

· Cardozo said that prosecution could argue that memory of an event is SOM.  Someone’s memory of what took place is just as much of a state of mind as one’s plans to do something in the future

· Cardozo is WRONG!  If saying that memory/belief falls within SOM the way plans do, hearsay rule would be swallowed by SOM!

· Cardozo says Hillmon is high-water mark.  Can look forward but CANNOT look backwards

CA: 2 state of mind exceptions (1250 and 1251)

· Another reason why 1251 more narrow than 1250: 

· 1251 does NOT follow Hillmon.  Hillmon rule is NOT included in the definition of what is admissible in a statement of previously existing / past SOM
· If you were talking about Adkins/Trucking/Zippo, no problem

· Hillmon – that kind of SOM stuff not admissible under 1251

· 1250 DOES adopt Hillmon and Shepard.  1251 doesn’t adopt Shepard or Hillmon

· 1251 only applies where SOM is itself an issue of the case

People v. Alcalde

· Majority concludes that statement used against Frank is admissible (decides it’s like Hillmon).  Statement by Bernice that she’s going out with Frank that night

· Traynor sole dissenter.  Argues that even if you buy Hillmon as precedent, the rationale is that a person’s statement of present plans should be admissible to show that THEY THEMSELVES did the thing that THEY THEMSELVES planned to do

· According to Traynor, majority taking Bernice’s statement to prove that Frank went with her.  Traynor is right!!!
Acts of the DECLARANT

· This stuff is about acts of the declarant, not someone else

· CEC clearly says SOM can only show DECLARANT’S conduct (not someone else’s).  Traynor looked like the winner

BUT, in 1996 CA SC had a case similar to Alcalde

· Court just went with majority in Alcalde

· ALCALDE MAJORITY IS THE RULE!  Present plans to do something in the future is admissible to show not only that declarant did it but also the person that declarant said she would do stuff with did it too!

In CEC and FRE there is one exception to Shepard prohibition

· CEC 1260: Dispute as to whether or not deceased died intestate or left a will.  Family testifies that testator wrote a will

· If we didn’t have this exception, could have argument that statement by the deceased would not be admissible b/c it’s a statement of memory or belief and if admitted would be offered under the theory that the thing offered or believed is true (wouldn’t be allowed to use it b/c it violates Shepard)

· Very limited exception to Shepard

PHYSICAL CONDITION

Ritter v. Coca-Cola

· Girl drinking coke.  Looks in bottle, decomposed mouse!  Develops psychological problems.  Goes to doctor to get diagnosed

· Admissions won’t cover this – offered by the party who made the statement (not the opposing party)

· Theory behind hearsay exceptions – want to let stuff in if made under extremely reliable circumstances so much so that we don’t feel the absolute need for bringing the declarant in and cross-examining him
· This exception exists at CL and to a certain extent still exists in federal system

· EXCEPTION FOR STATEMENTS MADE TO A TREATING PHYSICIAN

· Not the greatest hearsay exception, but if you’re really seeing a doctor you’re going to tell him what the problem is!  You’re not going to lie to your doctor!

· Statement for purposes of getting treatment from a physician

· BUT here looks like physician is pulling double duty – Treating her but also called to testify (she may have known this when she went to see him)

· Trial court says inadmissible

Supreme Court REVERSES

· Prior rule – if any other reason than treatment, inadmissible!

· Supreme Court says just the opposite – as long as you seek some treatment, it’s admissible even if you’re looking for a forensic expert

FRE 803(4) (unavailability not required)

· Statements for purposes of medical diagnosis or treatment.  Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment

· If you tell the doctor the symptoms or what caused them, it’s OK!

· “Reasonably pertinent” = KEY

· FRE broader than Ritter – “Doctor” nowhere in FRE

· Could be physician, PA, registered nurse, paramedic, receptionist at intake.  If receptionist asks patient to describe problems to get patient to the right doctor, why not?

· VERY broad.  There has to be some limit but as long as it’s for purposes of medical diagnosis or treatment, could be admitted in a very broad context

CA HAS NO EQUIVALENT TO FRE 803(4)

· CA has a statement of PAST state of mind exception.  It also includes physical state (statement of declarant’s previous physical or mental state)

· When you go to the doctor and say “My back hurts” that’s covered under present state of mind in CA and FRE

· BUT “I had this pain yesterday” is covered by 803(4) in FRE (making a statement of past physical condition)

· CA has much BROADER exception for past physical condition regardless of purpose

· CEC 1251!  In some respects much broader than FRE

· 1251 also more restrictive – in CA, declarant MUST BE unavailable (803(4) in section where unavailability doesn’t matter)

PAST RECOLLECTION RECORDED

Baker v. State

· Cop doesn’t remember what happened.  Appellant tries to give cop police report to jog cop’s memory (“refresh his recollection”).  Court says no dice b/c police report was written by someone else

· Court of appeal reverses, holds that trial court confused present recollection and past recollection recorded

This isn’t a case involving hearsay!

· Concept of present recollection revived / refreshed is very common.  Approach a witness who doesn’t remember something, try to refresh his memory.  Trying to trigger something

· For evidentiary purposes you can show a witness ANYTHING to refresh present memory
· When the witness testifies to what he now remembers, it is NOT hearsay.  It is based on his own memory

· VERY leading stuff (trust witness’ credibility after reading a document and remembering everything).  Document may be completely inadmissible, but the document isn’t being admitted!  It’s just being used to refresh witness’ memory.  Witness testifying to his own recollection which has been refreshed

· On the other hand, you presenting the document for the witness to be refreshed means the other side gets to see it!  Document could be used against the witness

· Document is NEVER introduced into evidence.  If it’s an exhibit, jury can examine it whenever it wants.  People tend to give stuff in print more credit than stuff they hear orally

Past Recollection Refreshed – don’t let the document in.  Only allow it to be read into the record (but not by the party admitting it – no bootstrapping).  If one party has used the document to refresh memory, the other party may use pertinent parts orally but may use it to attack the witness or go after something else

Smart trial lawyer will show documents to witnesses beforehand.  Opposing counsel will realize this, ask appropriate questions, etc.

· When a witness has been shown something in advance, opposing counsel gets to see it, read it, etc.  Talking about ability to recall

· Rules of evidence don’t require that the party offering evidence has to say he’s refreshed witness’ memory (can’t lie though)

THIS IS NOT A HEARSAY EXCEPTION!  Testifying from your own memory.  Not technically a hearsay case

Adams v. NY Central

· Pencil scratching.  During questioning, asks witness if pencil scratching refreshes memory (if he recalls, we’re in Baker territory)

· Witness says “I can’t remember” – VERY different territory

· Lawyer asks if the pencil scratching accurately recorded what happened.  Trying to offer the scratching into evidence (establishes that witness has no independent recollection.  Gets witness to testify that he accurately recorded what P told him)

· Problem – there’s a layer of hearsay now!  Trying to have the contents of the document admitted into evidence (different from Baker).  Only reason why we know that P allegedly said this is b/c it’s recorded in this out of court document that D is trying to offer into evidence
Elements for past recollection recorded:

· If you’ve got a document authored by the witness or at the witness’ direction (“Write this down”) AND

· If witness / author has no independent recollection of the event now AND

· If he wrote it down or directed that it be written while still fresh in his mind AND

· (The tricky element) The witness is able to swear that in spite of having no memory of the event itself, he accurately took down what he saw at the time

· If these elements are satisfied the contents may be admitted into evidence as a past recollection recorded

CEC the same as FRE

CEC 1237

a) Evidence of a statement previously made by a witness is not made inadmissible by the hearsay rule if the statement would have been admissible if made by him while testifying, the statement concerns a matter as to which the witness has insufficient present recollection to enable him to testify fully and accurately, and the statement is contained in a writing which:

1) Was made at a time when the fact recorded in the writing actually occurred or was fresh in the witness’ memory;
2) Was made (i) by the witness himself or under his direction or (ii) by some other person for the purpose of recording the witness’ statement at the time it was made;

3) Is offered after the witness testifies that the statement he made was a true statement of such fact; and

4) Is offered after the writing is authenticated as an accurate record of the statement.

b) The writing may be read into evidence, but the writing itself may not be received in evidence unless offered by an adverse party.

3 is the most bewildering element – “I have little or no memory of what happened that day but I wrote it down and what I wrote down was accurate!”  How do you know it’s accurate if you don’t remember it happened?

Hit and run accident – someone sees car driving off, says to someone else “Write this down!”

· One person seeing it, one person recording it.  You need BOTH of these people to get this in as a past recollection recorded

· Corroborative entry.  Need the two witnesses in court

BUSINESS RECORDS

Johnson v. Lutz

· Before this case: Shop book rule – if someone involved in a case with their records, showing the records was good enough (person didn’t have to show up)

· This exception now has requirements (can’t just send records with a messenger).  Need to have some sort of witness

Action to recover damages.  P killed when car smashed into truck

· Police officer files accident report.  Offered in CIVIL case.  Officer not there
· If offered in CRIMINAL case and gov’t was offering it against criminal D, even at time of FRE being adopted and before that, everyone agreed that business records exception could not be used to get in police arrest reports if talking about criminal case (reason – if you allow business records exception to be allowed in arrest reports, could convict w/o having to examine officer who wrote the report.  Needs to be subject to confrontation in criminal cases)

· This exception VERY commonly used (esp. in biz litigation)

· P trying to get the report into evidence

· Report contains what officer saw

· Can’t offer as past recollection recorded – would require officer to be in the courtroom to testify to all the foundational stuff

· If it’s a business record, don’t need the officer in court to testify that it was his record.  Just need some other appropriate witness who testifies as to how the records were stored (e.g. Custodian of records or other appropriate witness)

· Don’t need the witness to be available in court b/c of inherent reliability in business records that doesn’t exist with past recollection recorded
· For business records, you have an obligation to create an accurate record!

· If you’re an employee, you have an underlying interest – if you don’t do it right, you could lose your job!

· Inherent reliability of business records said to be strong enough to do away with having actual recorder present

· Custodian of records comes in and testifies as to how the records were made.  That’s a business record!

· Officer is in the business of taking down these records accurately.  That’s his job!

Problem here – Officer’s accident report included statements made by someone else.  If both parties were cops, they both have the obligation to take this down accurately

· BUT the someone else isn’t another cop.  3rd party witness statement which is included in the business record.  CLASSIC multiple hearsay

· If you move backwards, start with officer report which is a biz record.  Problem – it includes within it an out of court assertion by a third party witness.  As such we have a business record recording inadmissible hearsay.  When you have multiple hearsay, if you have one layer of hearsay and everything else works, it’s a house of cards.  You miss one – NOTHING comes in

Kelly v. Wasserman

· Housing dispute.  Welfare recipient.  Oral agreement to stay in the house.  One party said it was for life.  Other party said until welfare said too many tenants in the house

· Social worker writes in his report that he had conversation with D.  According to report, D said that P would be able to live at the house for the rest of her life

· Three layers of hearsay!

1st layer – conversation b/w P and D

· It’s a term of a contract.  Operative fact!  Not excluded by hearsay rule (admissible on its own)

2nd layer – conversation b/w D and social worker

· Also admissible in FRE, CEC, CL (admission)

3rd layer – social worker’s file

· File = out of court assertion that D said this.  If offered to prove D said this, it’s hearsay

· Business record exception?  Some appropriate witness coming to court and explaining how the record is made and taken down accurately.  This record made in regular course of business during the conversation and kept in a particular file so it can’t be tampered with or altered

We seem to have exceptions or non-hearsay explanations for all layers

· Business records are admissible as long as they don’t include any inadmissible evidence.  All Lutz says is that if you’re going to get in a business record that includes an out of court assertion by someone not in the business, make sure you have a non-hearsay explanation or an exception 

People v. Kohlmeyer

· D convicted of robbery.  Offers incompetence defense (he inherited mental problems from grandma)

· Medical record says that D suffering from dementia (the claim in court).  Could argue that doctor is recording this in the regular course of his business

· BUT it’s his opinion and he’s not on the stand!

· IMPORTANT CASE to determine whether biz records exception strong enough to allow even an expert opinion of something that requires the person to be brought in

· Doctor’s opinion allowed in!  Biz records exception ALLOWS expert opinion

· BUT if we don’t have the expert on the stand, may be missing foundational questions (what’s their expertise? Why should we believe you?)

· YOU HAVE TO LAY THE FOUNDATION!  If the expert isn’t there, need to get foundation from someone who knows doctor’s expertise, background.  Even though coming in through hearsay, need a witness to lay foundation (cannot cross-examine the witness, but CAN impeach him)

Hospital records are considered business records.  Some jdxs have separate rules for medical records (sometimes not requiring a witness to come in and talk about how the records are kept)

Official records exception – If gov’t records, don’t want to waste gov’t’s time by having someone come in (tax payer dollars being wasted)

Williams v. Alexander
· Car accident.  Pedestrian said that truck driver didn’t slow down.  Truck driver said he was hit from behind causing his car to hit the pedestrian

· At hospital, pedestrian apparently made statement that he was hit by a car that itself was hit by a car

· Two statements here:

· P saying he was hit by a car (maybe less trustworthy b/c self-serving)

· Physician’s report which contains P’s statement

Objection that physician’s report is hearsay

· First statement: Patient making statement to physician.  Could be admissible under physical condition or spontaneous exclamation (need more info for that one though)

· Second statement: Business records!  Broad enough to allow expert opinion in medical records so long as it’s the type of opinion that expert could give in court.  Allowed to attack hearsay declarants (credentials, etc.)

Assume underlying statement of patient falls within statement for purposes of diagnosis of treatment exception

· Court holds that the record goes beyond what was necessary to be allowed under biz records.  Looks at statement as two separate statements

· I was hit by a car

· The car was at a standstill when it was hit by another car

· Court doesn’t seem to have a problem with “I was hit by a car.”  DOES have a problem with the standstill statement for the business records exception

· Business records exception deals with or admits into evidence records taken and recorded in the regular course of business for which the person who takes the info down is under obligation to take the info down accurately.  E.g., if you’re a doctor, nurse, etc., duty to accurately take down how person was injured

· Court holds that “standstill” sentence NOT part of normal course of doctor’s business.  Doctors not in the business of carrying out or determining whose fault the accident may have been.  They’re just there to treat!
This is still the rule in federal court and the majority of jdxs

· You CAN parse (part of the sentence comes in, part of it doesn’t)

· Can just read certain stuff into the record

· Seems similar in CA but it’s more up in the air (not as concrete as FRE)
If part of a statement is admissible, and another part of the statement is necessary to explain the admissible part, the other part can usually come in (completeness doctrine)
· Not just reliability of declarant’s statement, but also why he said it

· Logic may say that if it’s reliable enough to get the first part in, why not the rest of the statement?

· Vouching for accuracy of the statement – why not include the whole statement?  Williams court doesn’t look at it that way (parses)

Geralds v. Champlin
· You can have an oral business record (e.g. conversations in the regular course of business) if you’re in NH.  ONLY STATE THAT ALLOWS THIS

· In every state but NH, business records MUST be recorded.  Doesn’t necessarily have to be a writing, just has to be recorded

· Problem with oral business records – lose one of the few reliability ensuring safeguards that this exception has.  Relying on accuracy of memory

Palmer v. Hoffman

· US SC case that had a major impact on federal and state rules
· Railroad accident.  Engineer wrote a report on the accident.  Died before trial.  Report offered at trial along with checklist/log (to make sure everything works before taking a trip)

Court says NO to accident report.  Holds that report not done in normal course of business

· Checklist let in as an admissible business record

Court holds that railroad not in the business of preparing accident reports

· Counter-argument: Railroad in the business of figuring out the cause of a crash to prevent future crashes.  Infrequent, but when it happens, railroad in the business of finding out WHY

· Trustworthiness problem here – after the accident, people may have an interest in spinning liability or lack thereof.  If point of the exception is to allow stuff in b/c it’s reliable, want to make certain that we’re not allowing stuff in that isn’t trustworthy

· Court says everything before the accident OK (those are business records).  After the accident, the equation changes

Palmer rule STILL EXISTS

· CEC 1271(d): Source of info and method and time of preparation are such as to indicate the business records’ trustworthiness

· In a given case, post-accident reports may have trustworthy elements about them

· Post-accident may weaken the trustworthiness element

· FRE 803(6): Unavailability not required

· Conduct regularly recorded activity

· Adopts the trustworthiness requirement

FRE 803(7), CEC 1272

· Another aspect to business records exception

· You can prove the fact of something NOT happening if it can be shown that in the regular course of that business it would have been recorded but WAS NOT recorded

· Even though there may be no statement, you’re allowing the business record in to show that there are statements in it about this kind of activity generally but not this particular statement

· Absence of business entries in FRE, CEC says if record would usually be in there but isn’t, that’s evidence that the event did not take place (subject to trustworthiness)

FRE 803(8), CEC 1280

· Public records / records of public employees

· Except in criminal cases, where you’re talking about accepting police reports, you get in under the public official exception

· Police records NOT allowed in criminal cases when used against D

· Difference b/w this and 803(6) – We don’t need a witness in 803(8)

· In (6), business “all as shown by testimony by custodian or other witness.”  DO NOT HAVE THIS IN (8) – just send the records in (don’t want to waste gov’t employees time by making them go to court).  Just send the record

Expanding Hearsay Exception

1. US v. Barbati pg. 79-Supp: Barmaid id’s man at time of arrest but does not remember what he looks like at the trial.  The defense says this id by barmaid at the time of arrest is hearsay since barmaid can’t id him at court.  Ct analyses the case and theorizes that it could be non-hearsay as barmaid said Man X gave me phony money and man x was arrested.  Then cops will say that man X was arrested.  However, Ct realizes that the statement is hearsay as in the lower courts it was offered to prove its truth.  At the time, there was no hearsay exception that applied to this situation.  Ct here is basically creating a new exception.  Judge says that since declarant that made the statement is on the stand and subject to cross, there is a need to get it in because the absence of her memory and there is a trustworthiness to the statement because of the circumstances under which it was given.  This exception was adopted by both fed and CA as the prior identification exception.  This is an example of court creating hearsay exceptions when the out of court statement is needed, reliable and trustworthy. 

2. Dallas County pg. 74-Supp: Case involved an insurance claim about a clock tower that collapsed.  The courthouse said lightning caused its collapsed and the insurance company says it was structural weakness and thus they are not liable.   There was charred timbers in the clock tower and the courthouse said it was the lightning but the insurance co says it was a fire in that occurred in 1901 (60 years before the hearing).  Insurance co introduced newspaper that showed there was actually a fire back in 1901.  Courthouse claims this is hearsay.   Judge says here that there is a “need” for this hearsay to be admitted because no one that was there when the fire happened or whose memory is intact is still alive.  Judge recognized that the newspaper was not a business record because they are not in the business of “getting it right” rather they are in the business of selling papers.  However, the papers get it right most of the time.  So doc is not a business record.  The court finds that on these facts, the newspaper has “trustworthiness” and there is a need for the newspaper to be admissible.  Thus, it creates a narrow exception on these facts.

a. NOTE: Court held this does not fall under the “ancient document” exception which provides that documents over 30 years are ancient in CA and 20 years in FED and someone has to have relied upon the document like an old deed in a border dispute.  So, although the Newspaper is old it is not really “relied upon” by anyone. 

3. Difference between Barbati and Dallas:  In Barbati, the court is creating a new exception for posterity thus it is applicable to future fact patterns.  In Dallas, Ct is using a formula to create this exception that is narrowly tailored to the facts before him and is not likely to be used again.  This had an interesting effect.  When the federal rules of evidence were authored, they decided that the Dallas approach was a good idea and they codified this approach in FRE 807-Residual Exception.

4. FRE § 807 Residual Exception: To be admissible statement must be:

a. Trustworthy and 
b. It must be offered to prove a material fact

i. More than minimally relevant – has to be important

c. The statement must be more probative on the point for which it is offered than any other evidence which the proponent could find (necessity) AND 

i. Necessary b/c it is the MOST trustworthy of all the options

d. The best interest of justice would be served by the admission of the evidence.  

i. NOTE: A Statement will not be admitted if the proponent doesn’t give the opponent sufficient notice in advance so they can check it out and be prepared to respond and giving them the name and address of the declarant. 

5. Example of danger of Residual Exception – 
Turbyfill pg. 305:  
· Guys go to a lot to buy a truck and the employee can’t start it.  Try to get it started by pouring gas on it and there are several injuries

· Employee instructed to write down everything immediately after the accident but employee passed away before trial

· Writing is not done in the normal course of business.  Also, the incident is being offered by the party who wrote it (not very trustworthy)

· Court ends up ADMITTING the evidence under residual clause (FRE 803, 804)

· Reliable according to court b/c he still works there and knows he could be liable b/c he poured the gas!  Most trustworthy and reliable of anything we are going to have

· Problem – this is so broad!  What won’t come in if this can???

· Under FRE, writing can’t be used for its truth as an inconsistent statement but it CAN be used under the residual exception rule

NOTE: CA does not have residual exception. 
CEC 1238 – Prior Identification Exception
· Evidence of a statement previously made by a witness is not made inadmissible by the hearsay rule if the statement would have been admissible if made by him while testifying and:

· A) The statement is an identification of a party or another as a person who participated in a crime or other occurrence;

· B) The statement was made at a time when the crime or other occurrence was fresh in the witness’ memory; and 

· C) The evidence of the statement is offered after the witness testifies that he made the identification and that it was a true reflection of his opinion at that time.

Structure very similar b/w 1238, 1237 (statements of past recollection recorded).  Both require availability of the declarant

· CA does NOT require the absence of memory (even if witness says “that’s the guy” you can still get in the prior identification [e.g., lineup before trial])

FRE 801(d)(1) (includes FRE version of prior ID)

· A statement is not hearsay if – 

· Prior statement by witness.  The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is (A) inconsistent with the declarant’s testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or (B) consistent with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or (C) one of identification of a person made after perceiving the person

· Declarant MUST BE AVAILABLE

· Not considered hearsay if declarant testifies at hearing and is subject to cross-examination and the statement is

· A) Inconsistent

· B) Consistent

· C) One of identification made after having perceived the person

US v. Owens

· FRE 801(d)(1) a LOT shorter than CEC 1238
· If Owens case had happened in CA, evidence wouldn’t have been admitted under prior ID rule

· Guard’s memory of incident isn’t great (if he memory of it at all)

· Possible that guard got a glimpse, but at this point can’t remember.  Can’t testify b/c according to CA need to swear that the statement is an accurate reflection of the event.  Can’t make the statement required under 1238(c)

Owens was a federal case, not CA

· All 801(d)(1)(C) requires is that the person be on the stand, be subject to being cross-examined and that the statement being brought in is a statement of identification of the person after perceiving the person

FRE standard MUCH easier to satisfy than CA

PRIOR INCONSISTENT STATEMENTS

Reasons to offer hearsay for a non-hearsay purpose
· Offer to prove SOM of declarant, and not a direct assertion of that SOM

· Offer to prove SOM of listener, and not a direct assertion of that SOM

· Offered as an operative fact – proved term of a contract or will

Prior Inconsistent Statements offered for a non-hearsay purpose

· Offered to impeach credibility of the witness (theoretically not offered to prove truth of the prior statement – just showing that witness may be unreliable b/c statement has changed)

· Since statements are inconsistent, believability of BOTH statements is questionable

CEC 1235 – If statement qualifies as a prior inconsistent statement, it is admissible with respect to any hearsay exception

· Evidence of a statement made by a witness is not made admissible by the hearsay rule if the statement is inconsistent with his testimony at the hearing and is offered in compliance with section 770

· Simplest and broadest prior inconsistent hearsay exception

FRE 801(d)(1)(A) – initially proposed that exception for prior inconsistent statements be identical to the CA rule.  Too broad for Congress

FRE 801 is an EXEMPTION.  Different from CEC – FRE requires that prior statement was given UNDER OATH.  More reliability ensuring safeguard.  Prior statement will only be admissible for its truth if the prior statement was also made under oath (this is different than former testimony)
· Different from former testimony exception b/c former testimony exception has a requirement of cross-examination

· Legislation was thinking about grand jury proceedings (where you’re under oath but not subject to cross-examination) and admitting prior testimony although not former testimony

If, instead of a grand jury proceeding, the statement was made to police officers during an investigation, the statement would be admissible in CA but NOT in federal court

· For FRE, the statement would only come in via impeachment and would be accompanied by a limiting instruction

Inherent problem:  Trustworthiness – we admit things under hearsay exceptions for their inherent trustworthiness but prior inconsistent statements come in for the exact opposite reason

· What allows it to come in is the fact that the witness is testifying to the same subject as he or she previously testified to.  But for these purposes, we are letting in prior statements to show that the statements are LESS trustworthy

· CA – all that is required is witness says something inconsistent with prior statement.  If that happens, prior statement will automatically be admitted

· ONLY exception that allows out of court assertion admitted based on circumstances that do not raise reliability of the statement, but in fact show that the statement is less trustworthy

· Usually prior statement offered by police officer or some other “credible-looking” person (worried about psychological effect on jury of credible-looking person giving prior statement and the maybe less credible-looking person giving the inconsistent statement on the witness stand

· FIRST hearsay exception to really be challenged on constitutional grounds

CA v. Green 
· 16yo on trial for selling pot.  Tells police that Green was his dealer after he is picked up.  Says something different during the prelim hearing – still incriminates Green but facts are slightly different

· At trial, 16yo says he doesn’t remember what he said b/c he was on acid.  Prosecutor introduces 16yo’s prior statements.  Jury believes, convicts.  CA SC overturns

· US SC says that statements made to police were not properly admitted (on Confrontation Clause grounds) but the statements at the preliminary hearing should be admitted b/c Green’s attorney was allowed to cross-examine the 16yo

· Court says constitutional to admit the statement made by 16yo at prelim hearing b/c Green got enough of an opportunity to confront the witness at the preliminary hearing

· 16yo was actually on the stand.  Court said that the fact that he kept asserting that he lost his memory actually provided the defense with a full opportunity to cross

· Question whether lack of memory was enough to make him unavailable for full and effective cross-examination so remanded to CA court with instruction that there is no constitutional violation if 16yo’s loss of memory did not obstruct a full and effective opportunity to cross-examine
FRE 801 (d) (1): Similar to CEC §1235 but only the prior testimony given at preliminary hearing could be admitted because it was given under oath.  The statement to the cop was not under oath and would not be allowed.  

United States v. Owens: Victim said that D beat him in a prior statement.  On the witness stand he says he doesn’t remember seeing the person that beat him but remembers identifying his assailant. D argues that he was being denied his right to confront his accuser because victim didn’t remember anything.  Scalia says that victim is there to cross and thus D has gotten the right to confrontation.  Here, what we are dealing w/ is the fact that the even though the D didn’t get much information from the witness, the physical confrontation of the victim was achieved and satisfies the confrontation clause. 

What if D is not given a chance to confront?

Ohio v. Roberts

· D charged with forgery of checks

· D called a witness during preliminary hearing (prosecution decided not to call her).  D directly examined witness (no cross-examination).  D tried to establish that witness had given D permission to use the checks.  Witness didn’t admit to permission

· At trial, prosecution offered witness’ testimony from the preliminary hearing

· D had no chance to cross-examine at trial

· FRE wouldn’t allow this under former testimony (no cross-examination at trial since witness wasn’t there)

Supreme Court creates a rule to define confrontation:

· Two types of hearsay exceptions – firmly rooted / not firmly rooted

· Firmly rooted (the classic exceptions).  If a statement was made with no opportunity to confront the accuser, there were firmly rooted exceptions.  If the statement was made under a firmly rooted exception, the presumption is that the statement would be sufficiently reliable / constitutional

· Not firmly rooted (expanding exceptions e.g. FRE 807 equivalency exception).  These COULD be constitutional, but not presumptively.  State had burden to prove that the statement is constitutionally admissible

· Confrontation clause an attempt to ensure reliability.  Inability to cross-examine a concern – if you didn’t, couldn’t be confident that the evidence being offered was reliable
Lee v. Illinois – Man and woman accused of murdering someone.  Point the finger at each other, confessions minimized their own involvement.  Statements admitted against the other

· Declaration against penal interest exception

· Court decided this wasn’t a classic declaration against interest statement (not firmly rooted)

· OH v. Roberts – burden on Gov’t to show that the statements are sufficiently trustworthy (sufficient indicia of reliability) to satisfy requirements of confrontation

· If firmly rooted, burden on D to show untrustworthy

· Can’t overcome trustworthiness requirement

NO CONFRONTATION CLAUSE IN CIVIL CASES.  CRIMINAL ONLY!  Doesn’t apply to prosecution either (prosecution not protected by the clause).  Only deals with evidence offered by Gov’t against criminal Ds

Crawford v. Washington

· Statement made to police.  More than one version of what happened (wife said she was attacked, husband came in, fought with guy, husband stabbed guy.  Wife’s second version – guy reached into his pocket, husband stabbed guy)

· Statement implicates husband in the stabbing

· WA state has a rule that husband can prevent wife from testifying against him (marital privilege)

· Privilege is automatic (can be waived by D)

· Trial court allows wife’s statement, convicts husband.  Wife never called as a witness

· Case goes to SC

· SC does NOT engage in a trustworthiness rationale.  Instead, asks if the statement was TESTIMONIAL OR NOT

· Reliability is not gone after this case.  Problem with only having reliability is that there could be lots of statements admitted against Ds that might be reliable but that D hasn’t had a chance to confront

· Crawford holds that reliability doesn’t necessarily mean that the statements pass the confrontation clause issue.  Final question is not whether the statement was reliable or not.  Final question = did you have an opportunity to confront?

Controversial part about Crawford – what is testimony / testimonial?

· Can be seen in a broad or narrow sense

· Narrow –testimony in a grand jury hearing and D never got to confront and now testimony being offered at trial (something taken as testimony in another proceeding but w/o opportunity for D to confront)

· Could be somewhere in between the two extremes

· Court says this is an easy case but doesn’t address what is “testimonial” or if Roberts is still good law

· Statements that are testimonial in nature require D to be allowed to cross-examine

A couple of years later, Davis / Hammons cases

· Hammon:  Domestic disturbance.  Police take some notes after the occurrence

· Davis:  9-1-1 call.  Operator does reverse call.  Seemed like very in the moment attack.  Eventually Davis runs out of the house

· Hammon description by hearsay declarant takes place after the incident.  Police taking report after the events had taken place.  At trial, Hammon doesn’t testify.  Notes offered against Hammon

· In Davis, woman doesn’t testify.  Woman describing what’s going on right then.  Davis leaves in the middle of the call.  Woman describing the event as it’s taking place, then after Davis leaves describes what happened

These cases deal with what is the definition of testimonial

· Statements made in the course of police interrogation can be testimony.  If reacting to an emergency, that’s not testimony

· BUT if it’s after the fact, being asked about past events, that’s testimony

· Court seems to create a rule that cuts these two rules down the middle – testimonial if someone trying to get a description of what happened as opposed to getting a description of what is happening (what happened vs. what is happening)

Motive of police in Hammon – investigating (primary purpose to establish information relevant to a criminal investigation to put together a case to eventually be offered in court against the defendant (part of building trial evidence)

· Where police are taking down info to prosecute D for a crime, that’s testimonial (doesn’t necessarily have to be in a proceeding).  Nor does it involve all out-of-court assertions by Gov’t against criminal Ds

Motive of police operator in Davis – getting facts to respond to an emergency.  Not really an attempt by Gov’t to gather evidence to be used against a D at trial the way it was in Hammon.  Now talking about trying to stop a crime in progress or catch the guy immediately.  Trying to stop somebody as opposed to gathering evidence for an eventual prosecution

If gathering evidence for use in a prosecution, it’s testimonial information.  If gathering info only to quell an emergency that is ongoing at the time, it is non-testimonial

The key is the point of view of the declarant, BUT the point of view of declarant seems to be defined by the purpose for which s/he is being asked these questions and why s/he is saying it (saying it to stop someone from committing a crime or to help the police / give info to police to be used at trial)

· Where do we draw the line?

· Rule may only apply to statements made to police (court talks about purpose for which statement is being given to police)

Majority seems to suggest that testimonial rule applies to interrogations made by police

Court holds that hearsay exceptions may very well be valid but it depends on the circumstances

· Theoretically, excited utterance exception if applied properly would be so close in time to criminal activity that it could fall within the 9-1-1 type exception.  On the other hand, given that the utterance exception has slowly allowed more and more time to expire b/w time of event and description, may have cases in which utterances fall on the Hammons side (after the fact descriptions – may fall within the utterance exception but may be unconstitutional based on Confrontation Clause b/c it’s testimonial)

If testimonial and declarant is not available, FORGET IT!

· Just because it satisfies an exception does NOT mean it’s valid

· If Gov’t offers declaration against interest, would know declarant is unavailable.  Assume declarant never had chance to be confronted.  Unless that declaration against interest was made during an emergency, it’s now inadmissible against criminal Ds.  ALSO any other exception we’ve talked about

Testimonial and I didn’t get a chance to confront – if true, inadmissible!

· Scalia MAY have overturned Roberts (don’t know for sure)

· Prof doesn’t think court would allow two bites of the Confrontation Clause apple (testimonial AND reliability)

Roberts had very little practical impact.  Crawford may have a LOT of practical impact (it has precluded at a minimum this residual application exception to things like grand juries)

If non-testimonial, no Confrontation Clause problem

Chambers v. Mississippi 

· Looks like Confrontation Clause case but isn’t

· Provision that you have the right to compel witnesses to testify on your behalf (subpoena).  Defense and prosecution can do this (it’s a constitutional right)

· During a riot, buddy allegedly shoots a cop.  Cop shoots at Chambers.  Cop dies.  A couple of people rushed Chambers to the hospital.  Chambers survives

Chambers eventually brought to trial.  As part of defense, offers sworn statement of someone else confessing to police of the shooting

· Other guy (McDonald) had not only confessed to police but also told 3 other people in 3 other incidents that he had shot the officer (one statement made almost immediately after the shooting and considerably before any meeting with the civil rights group)

Trial court doesn’t allow the statements made to the other people

· Court did allow statement to police

· Prior inconsistent statement exception (MS didn’t have this exception though)

· But this is still IMPEACHMENT!  Before hearsay rule for prior inconsistent statements, had a rule that would allow statements in for impeachment purposes

· Not allowed under impeachment

· Voucher rule – Chambers’ lawyers made a motion to call McDonald as Gov’t witness to the stand.  D wanted this b/c there was CL rule with regard to impeachment – when you put a witness on the stand as your witness, you’re vouching for his/her credibility (can’t try to impeach your own witness)

· NO LONGER LAW IN CA OR FRE

· NONE of the statements should have been admitted (trial judge bent over backwards to give Chambers more than a fair trial, so allowed D to get in statement to police by McDonald).  Appellate court didn’t touch the case

Powell concludes that Chambers was denied a fair trial and compulsory process

· Rules of evidence in MS precluded him from putting on a viable defense!  This case tells us that Ds cannot be denied the ability to call appropriate witnesses and get a fair trial.  If in a given case the rules of evidence in a state don’t allow D to get a fair trial, THOSE RULES MUST BEND

· Ds have an advantage prosecution doesn’t have – Constitution

· Times when Ds, in spite of the rules of evidence, will be able to get things in (Constitution wins out)

SC didn’t touch the case until 1987

Crawford says that criminal Ds may be able to object and exclude hearsay even though it may be admissible under an exception (b/c of Confrontation Clause)

Chambers says that exclusions based on hearsay don’t necessarily apply to Ds in criminal cases (might deny Confrontation, might also deny either compulsory process or due process)

CHARACTER EVIDENCE

You’re honest, careful, careless, etc. (Character traits)

Cleghorn v. NY Central

· Train accident.  Evidence offered about switchman (came to work drunk a lot)

· If he’s been drunk before, may have a tendency to show that he was drunk on this particular night

· BUT rules of character evidence do not allow you to show that a guy has been drunk on previous occasions to prove that he was drunk on this particular occasion

· This evidence is clearly relevant but it is the very heart of character evidence that precludes it from being used for that particular purpose

· Although logically relevant, it’s also VERY powerful (according to CL authors)

· Should be legally deemed inadmissible b/c damning quality of the evidence might substantially outweigh its true probative value

· PROBLEM (still exists): Trial judges screw up prejudicial impact vs. probative value analysis by just admitting everything (cases always getting reversed.  Appellate courts PISSED)

Character evidence is NOT admissible in a civil case to show that an actor acted in conformity with their character and did the thing on this particular occasion that they’ve done in the past (e.g., he got drunk at work before, so he was probably drunk on this particular night)

· Codification of 352/403 analysis

Character evidence inadmissible when offered to prove that D or P or anybody acted in conformity with their prior behavior (character trait) on a particular occasion

· Theory of this exclusion evolved from codification of the 352/403 analysis – courts tended to let it in all the time even through prejudicial impact outweighed probative value substantially.  Barred it b/c judges weren’t good enough to determine when it would happen

If offered to prove that the company was placed on notice, evidence IS admissible

· ONLY prohibits character evidence – can’t use character traits to show that someone acted in conformity with those traits on the day in question
· NOTHING says you can’t use it to prove something else like notice (it’s like hearsay vs. non-hearsay – if offered for its truth, it’s hearsay; if not, it’s not!)

· In this case, if something offered to show propensity, it’s not admissible.  If offered to prove something else, it’s admissible!

Propensities can be admitted if offered to prove SOMETHING ELSE (e.g., evidence that employer was put on notice)

· Relevant to something more significant than proving that someone is just conforming with their personal traits

· In this case, evidence not offered to show propensity but NOTICE

· Court will give limiting instruction to jury (how useful will that be though???)

If character itself is an issue of the case, character evidence WILL BE admitted

· No occasion to show that character traits had been acting in conformity on this particular occasion.  Offered to show that this IS the person’s character trait

· Negligent entrustment

· Defamation

· Child custody

· E.g., not trying to show that Britney Spears was drunk at one time b/c she was at other times.  Trying to show that she was drunk while in care of the children.  Her character traits are actually substantive issues.  They become separate independent issues!

Negligent entrustment, defamation, and child custody are the ONLY causes of action in civil law in which character is itself an issue

· In civil cases not dealing with these 3 causes of action, chances are that character evidence will be offered to show propensity

· CRIMINAL CASES – one extra cause of action (entrapment.  According to traditional CL, FR, someone is entrapped only if they were not predisposed to engage in the behavior.  Therefore the person’s character trait becomes relevant)

Law recognizes that a person’s prior behavior may not be summarized in a character trait in generalities like “peaceful” but rather can be described by particular behavior in a specific situation
· Person locks door of house before going to bed.  If door unlocked, means person hasn’t gone to bed

· HABIT

· Corporate version of habit = custom / routine practice (e.g., determining that a letter was properly addressed and mailed – executive leaves it in the box, mailboy takes it to the mailroom and stamps it, then it goes in the mail)

Law decided to distinguish habit/custom from character
· Careful person vs. person acts this way whenever at a railway crossing

· Person acting a certain way at a railroad has a higher probative value.  Particular custom, not just a generalized issue

Although character evidence not probative enough, if we can determine that the conduct was habit (specific response to specific stimuli), far more probative

· Habits more probative so have to be really prejudicial to be excluded

· If you want to show that someone had a particular habit and the same stimuli occurred in this particular case, can admit the habit/routine practice evidence to show that the person acted the same on a night in question in which the stimuli was present

GENERAL RULE:  Habit = admissible

CAN USE HABIT IN CIVIL AND CRIMINAL CASES (all jdxs follow this rule – habit vs. character)

Michelson v. US

· D on trial for bribing federal officer.  One defense of D = entrapment.  Also argues that agent came to D and told D to give agent money to make the problem go away
· If dealing with typical witness and you want to show that a witness did something on a certain occasion, you’re stuck with the same constraints as you have in civil cases
· If talking about parties of the case (defendant, victim), exceptions are created that treat character evidence differently

· Witnesses in this case all say that D is an honest guy (5 witnesses total).  Said D wouldn’t do this kind of thing

· This is character evidence but ALLOWED

· In criminal cases – MERCY RULE.  B/c Ds have to raise reasonable doubt, ought to be allowed to offer evidence that D is just not this kind of guy

· When prosecution offers character evidence and it is not character evidence w/ respect to the trait of D at issue, does not come in b/c of irrelevancy

· Just b/c it’s a character trait doesn’t mean it comes in.  If it’s the wrong kind of character trait, it won’t come in b/c it’s irrelevant

· B/c you’re a D in a criminal case, all you have to do is raise a reasonable doubt.  One way to do that – produce evidence that D’s character is wholly inconsistent with the character of the person who would commit the crime of which D is accused

Prosecution IS allowed to offer some character evidence in a criminal case:

· FRE 413, 414 allow prosecution in a criminal case to offer in case in chief

· 413 – evidence of similar crimes committed if sexual assault

· 414 – evidence of similar crimes may be offered if child molestation case

· CEC 1106 allows in evidence of prior sexual assault (has included child molestation)

· CEC 1107 allows in evidence of domestic violence

NO blanket exception in which prosecution can delve into D’s character to show propensity

· Repeat offenders – we DO NOT do this for burglary or arson or larceny.  Do it for sex offenses b/c of higher rate of recidivism 

· Doesn’t really make sense (burglary, arson, larceny all higher in recidivism than sex offenses)

· Murder is NOT an exception

Ds can bring up their own good character in criminal cases
· Once D does this, prosecution is allowed to cross-examine.  Prosecution can also call its own witnesses

· Once D opens the door, prosecution can bring its own witnesses to testify as to D’s dishonesty

· If D brings up character of victim in its case, prosecution allowed to respond regarding good character of the victim (prosecution can’t bring this up in its case in chief)

Three ways in which evidence of someone’s character can theoretically come up at trial:

· Put on people to talk about specific things D has done in the past (found a wallet with money and searched to find the person who owned the wallet)

· Offer opinion of someone who has known D for a while

· Opinions of D’s reputation in the community

Prosecution can show this stuff too if D brings it up

Each method has its advantages

· Most unreliable = reputation in the community

· Most reliable = asking about specific instances 

BUT, reputation in the community = the fastest.  Asking about specific instances = the slowest

· Specific instances = most involved (did they or didn’t they… / back and forth)

D in this case opens the door with reputation in the community (seems weird – fast but more accurate stuff gets tossed aside)

D brought out that he had committed some bad act in the past

- Prosecution goes even further back and asks witnesses if they had heard about D selling fake watches 26 years ago, being arrested for it

Court allows the 26 year old stuff b/c judge has discretion as to whether or not it’s relevant

· There is some tendency in reason, however slight.  Since D opened the door, going to be very generous with trial judges in letting this in for impeachment purposes
Jury given limiting instruction – prior acts alleged on the part of D not being offered by prosecution to prove that D did them, but only to show that having done them, might have an effect on witness’ testimony as to what D’s reputation really is

· Even if prosecution knew that D was innocent in the 26yo case, it does NOT stop the prosecution from using the scenario for impeachment purposes

· The issue is whether D’s reputation would have been affected by this arrest.  Limited to reputation (an arrest for something D didn’t do may sully D’s rep)

D is allowed to bring up D’s good character and victim’s BAD character

- When D brings it up, prosecution is allowed to respond (either through cross or bringing up victim’s good character)

FED LAW says that in a murder case there is no requirement for a character evidence for prosecution to offer character evidence of victim’s peaceful nature
· All D has to do is claim self-defense

· Victim is dead!  Normally, prosecution can only submit evidence of victim’s rep if D gets the ball rolling by putting on character evidence of victim’s bad nature

· In murder case, fed says victim not around to defend himself to say that D was the aggressor.  All we require for prosecution to bring up character evidence of victim’s peaceful nature is for D to plead self-defense.  Self-defense implies that victim was the aggressor.  At that point prosecution can present character evidence of victim’s good nature
CA has more complicated approach in dealing w/ victim’s character

· Not only does D in CA open door to victim’s good character by delving into victim’s bad character, but there is ALSO a rule that if D decides to delve into victim’s bad character, not only may prosecution respond w/ victim’s good character, but may ALSO respond w/ D’s BAD character

CEC and FRE EXPANDED mercy rule – prosecution’s response to defense’s offer of character evidence can include reputation AND opinion (but not specific prior conduct)

· Can ask “Have you heard?” AND “Did you know?”

· Only time we see specific prior conduct to prove that the person is that kind of guy is when D raising conduct of victim and prosecution responding
When character itself is the issue in the case, CL says it has to be proven by actual testimony of prior instances

· Where character the issue, NEED specific instances of what the person had done

· Can use specific instances, reputation, and opinion

· When character not the issue, only allowed to use reputation and opinion (NOT specific instances)

Character never an issue in a criminal case (except for entrapment – Michelson.  Entrapment defined as only being a defense that can be argued by someone having no predisposition to the crime)
· Prosecution and defense could delve into character of the person to determine predisposition to engage in criminal behavior

Rules of character evidence ONLY involve a prohibition when such evidence is being offered to prove that a person acted in conformity with that character and did something on a certain day
· If relevant to any other issue in the case, not considered character evidence

· GET P. 402-406

Tucker v. State

· Guy wakes up and finds a dead guy in his living room.  Happens twice!  Buddy tried to use the same excuse twice (allegedly)

· Impeachment used as evidence of prior act of D or another witness

· D on trial for selling drugs.  Denies he’d sold drugs.  Bring in witnesses who bought drugs from D 2 years ago.  Evidence used for purposes of impeachment

· Different argument here: Modus operandi

· This is D’s method of committing the crime – shoot someone, you “wake up” and victim is on the floor

· RULE – This can come in, but ONLY if you can show that this is so unusual that it’s unique enough to be a “signature” (signature theory)

· E.g. Serial killer who leaves a 2 of clubs next to each body

· If he’s that guy, he’s this guy!  Evidence that the person has done this in such a unique way (notwithstanding copycats, etc.) that it can be used to establish to ID the guy who committed this crime

Problem – need to produce witnesses to say that D committed the prior crime in this unique way

· Federal court: Clear and convincing evidence.  Need to show by C&CE that D actually engaged in the prior acts before jury can use it as evidence in this case

· CA: Preponderance of the evidence

· In cases in which this rule is used, must actually offer real evidence (can’t offer that he was convicted previously – that’s hearsay)

People v. Massey

· D charged w/ burglary.  Similarity b/w this burglary and s previous burglary

· CA has become VERY lenient in the idea of similarity

· Rest of country doesn’t like CA’s stance on modus operandi to allow in prior acts

· CA ONLY jdx that views this as a signature crime

· D was acquitted of the first burglary.  Judge says that there are some cases that allow that evidence to come in
· NO THEY DO NOT!  No case says that you can use a prior bad act of D if D has been acquitted

· In CA and federal, doesn’t matter if D has been acquitted for prior bad act.  CAN STILL USE IT UNDER MODUS OPERANDI THEORY

· Trying to show that if someone has done something in the past, he’s more likely to have done it now (similar to habit theory)
· SO SPECIFIC that it’s relevant and unique enough to let it in to establish ID of the person

· CA treats this so generally that the more generalized we get, the less unique the prior events are in terms of what makes them a “signature”

One REALLY big exception to generally accepted prohibition of propensity character evidence

· One way to attack believability of witness is to show that witness has a character trait for LYING and/or breaking the law

· You can ALWAYS use character evidence to attack a witness’ credibility (any witness in a case)

· Can try to challenge believability of the witness
Section 9.10

· Every time a witness takes the stand, the side attempting to attack credibility can bring up the fact that witness has a bad rep in the community for truth and veracity (witness is dishonest / isn’t believable)

· Honesty and veracity are NOT the same thing

· Honesty means you wouldn’t steal anything

· Veracity means you’re a truth teller

· Honesty is a broad term.  Veracity is a subdivision of honesty

· We ARE allowed to attack witness’ character by showing that they have a poor reputation for honesty and veracity.  Can attack out of the mouths of people who know the witness well

People v. Sorge

· Prosecution trying to prove that D committed an illegal abortion.  D denies this.  During case, D testifies in her own defense.  During cross, gov’t attempts to offer evidence that D has committed illegal abortions in the past

· Past acts of the same nature but not the ones she’s currently on trial for
· Reasons why they might be offering this:

· Modus Operandi – done in a very similar and unusual way.  If we can show by preponderance or C&CE (depending on jdx), could use it to show that she committed the acts on this particular occasion.  Gov’t not offering for this reason

· Offering it as character evidence to show that D has propensity (if she’s done it a half dozen times in the past, relevant to show that she’s done it again)

· Problem – this is inadmissible.  D has to open the door to this stuff for P to attack.  Nothing to show that D has opened the door

· Even if the door had been opened, no one really allows specific prior acts to establish D’s propensity.  Even if probative, it’s so time-consuming (D would have to offer specific instances where D didn’t do something, then prosecution would offer specific instances where D did do something.  Back and forth)

· Prosecution offering it because the law allows a WITNESS to be attacked in this matter (not necessarily a D).  Once D takes the stand, D becomes a witness
· Law allows a witness to be attacked not merely b/c they might have a rep for lying among those who knew her, but witness may be attacked by any of these prior illegal acts which tend to suggest that witness is in fact willing to break the law (since perjury is a law, we allow it to impeach a witness)

· These prior acts used to impeach a witness would NOT be typically admissible in the vast majority of courts in this country (NY takes broader approach and allows these kinds of illegal acts to attack credibility of the witness)

· Lots of jdxs require that the prior bad acts have resulted in CONVICTION (strange rule)

· Will allow the other side to tell the jury that it has just heard testimony of a convicted felon (old English rule.  STILL GOVERNS)

· CL – requires felony conviction

· CA – requires felony conviction (ONLY)

· Today, if you’re a civil litigator trying a case, that’s the rule.  If you want to attack credibility of a witness, you can use reputation in witness’ community, opinion of people in the community, or prior convicted felonies (that’s the limit!)
FRE 609 – Fed lists elements to use a prior act to attack a witness

· 609(a) defines felony (punishment in excess of 1 year in prison)

· If talking about typical witness in civil or criminal trial (not criminal D), we can use prior felonies to attack witness’ credibility (subject to FRE 403)

· Convicted of a crime if it involves false statements regardless of punishment

· If the prior act involves honesty (misdemeanors that apply to honesty or false statements), that can be used

· Feds allowed letting any felony to be used, but decided that if it was a misdemeanor related directly to honesty/dishonesty, that was admissible too

· This part is NOT subject to FRE 403 – misdemeanors admissible against anyone and there is NO recourse associated w/ probative vs. prejudicial effect so long as the prior act relates to honesty/dishonesty/false statements.  Admissible against ANY witness (D or not) ALL THE TIME

Stuff in Sorge (unconvicted prior acts) covered by FRE 608

FRE 608

· Opinion about truthfulness / untruthfulness comes in

· 608(b) – specific instances of conduct (controversial)

· If you have evidence that the witness in the past has committed an act of untruthfulness, you may use that to cross-examine the witness and attack witness’ credibility (e.g., lying when applying for a job)
· Have this provision b/c Congress decided that all of these things more or less have probative value greater or lesser related to the actual issue (is the person telling the truth now?”)
· Create a rule for unconvicted acts b/c with convicted acts you just have to produce the conviction

· Feds say if the prior act relates DIRECTLY to truth (i.e. you’re a liar), that act of untruthfulness has a lot of probative value and therefore even though there’s no conviction we’ll let it be brought up.  BUT we know it might be time-consuming b/c witness could deny, causing other witnesses to be called, back and forth etc.

· Can bring up untruthfulness even if it didn’t result in a conviction but ONLY in cross-examination (not by way of other evidence).  You can question D but CANNOT resort to extrinsic evidence like other witnesses or other documents).  Intrinsic evidence may be used
· If witness says “that’s not my signature” you CANNOT disprove it.  You’re stuck with the witness’ answer

· Why don’t all witnesses lie?  Perjury – theory that witness will admit it b/c otherwise it’s perjury.  Still, if you ask witness if they signed something and they say no, you’re stuck

3 potential levels of prior specific acts that can be used in federal court:

- Any felony conviction (403 applies)

- All misdemeanors / felonies having to do with untruth (403 doesn’t apply)

- Unconvicted specific acts if they relate to untruthfulness

10 year rule:  10 years from the conviction or release from confinement (whichever is later) unless the court determines that probative value of conviction substantially outweighs its prejudicial impact.  Proponent can show that PV substantially outweighs PI
· A judge under FRE can admit a conviction more than 10 years old and/or person released more than 10 years ago to impeach
· This is the REVERSE of 403 – weight of probative value so great and prejudicial effect so small that we let it in

CA – 786, 787, 788

· FELONY CONVICTIONS ONLY in CA civil

· IN criminal cases, misdemeanor convictions, if related to honesty/dishonesty, along with felony convictions can be used in a criminal case against a witness

· Unconvicted bad acts?  SC of CA hasn’t addressed, but lower courts are admitting unconvicted bad acts if related to honesty / dishonesty (CRIMINAL cases only)

· Proposition 8

· Felony convictions of any variety are OK in CA civil.  In CA criminal, felonies, misdemeanors if related to honesty / dishonesty = OK

· Maybe unconvicted bad acts

Felony conviction admissible against criminal D if:

· Court determines that probative value of admitting the evidence outweighs the prejudicial impact to the accused

· Somewhere b/w 10 year rule and 403.  Just has to be a bit more probative value than prejudicial effect (doesn’t have to be substantial)
· If prejudicial impact outweighs probative value, or if they’re equal, DOES NOT come in (worried that jury will use prior conviction for impermissible purpose)

Where prior conviction that does not relate to honesty/dishonesty is offered against a D in a criminal case, we have presumption against using such evidence.  We require prosecution, before allowing evidence of non-honesty related conviction, to show that probative value outweighs prejudicial impact.  Not as tough as “substantially outweighs” but DOES require at least 51% PV and 49% PI.  If can’t show that, can’t use the evidence

Friedman Article

· You put criminal D on the stand, he says “I didn’t do it.”  Criminal Ds in unique position – will lie about whether they did it if they take the stand
· Beagle case – introducing prior convictions of criminal D dangerous – might result in jury misusing convictions to convict D instead of using it to determine D’s credibility.  Lower courts should be careful about using prior convictions in criminal cases

· Things lower courts should consider:

· No 10 year rule in CA but we think it’s relevant.  Try to figure out if conviction is old or not.  If old, probably shouldn’t be used

· Figure out if it relates to honesty/dishonesty.  If not, should take that into consideration

· Consider whether it’s TOO SIMILAR to the present crime (the more similar the crimes, the more prejudicial they are while probative value doesn’t increase.  The closer this is to the crime D is on trial for, less likely you should let it in)

· Any prior crimes that are as prejudicial can be used (problem – trial courts didn’t deal with 352/403 very well – just let everything in, even after Beagle)
· People v. Rist – CA SC says lower courts didn’t listen.  SC takes away lower courts’ 352 discretion.  Under Rist, these are the RULES of exclusion

· If too old, it’s to be excluded

· If not related to honesty/dishonesty, must be excluded

· If similar to present crime D on trial for, must be excluded

· Prosecutors HATED this rule – took whatever advantage they had with felony rule and dramatically reduced it

Castro case – proposition 8’s effect on Beagle/Rist line of cases

· Prop 8 ONLY talks about relevant felony convictions

· Prior felony conviction NOT relevant if it doesn’t involve moral turpitude (if it doesn’t involve moral turpitude, it’s not relevant to witness’ willingness to commit perjury)

· Here, possession of drugs for personal use (victimless crime).  Not a crime of moral turpitude according to court (no one hurt except you)
· Possession for sale COULD be moral turpitude

· If prior felony conviction involves moral turpitude, CAN be used against any witness (even criminal D)

· Court concludes that proposition 8 overturned Rist requirements

· Beagle factors were kept – Beagle an explanation as to how 352 should be analyzed in this area

· Judges get their discretion back

If you try to use a misdemeanor or unconvicted act against criminal D – Beagle factors!

Impeachment by defective capacity

· E.g. My Cousin Vinny – Pesci holds up fingers and asks woman to tell him how many fingers he’s holding up.  Trying to impeach by defective capacity (sight)

· Alger Hiss movie – Witness testified that Chambers had psychopathic personality.  Attack on witness’ ability to tell the truth

· Cross:  Asked if witness paid to testify (bias purposes)

· Cross trying to impeach witness by kind of defective capacity (your background is faulty, you’ve been denied admission, your description of what constitutes psychopathic behavior is hellacious)

· Arguing that expert should not be believed b/c basis of opinion could be invalid

For defective capacity, CAN use extrinsic evidence

· FRE 608 – NO EXTRINSIC EVIDENCE

State v. Oswalt
· Witness says D was actually in Portland when a robbery took place in Seattle

· Prosecution had witnesses testify that they saw D in Seattle at the same time he was supposedly in the restaurant in Portland (a couple of weeks before the robbery)
D argues that prosecution’s evidence shouldn’t come in b/c it doesn’t directly relate to D’s innocence or guilt

· Evidence is being offered to impeach D’s witness (who said D was in Portland restaurant when in fact D was in Seattle)

· NOT material to the case itself

· D’s witness said D was in the restaurant every night for the past 6 weeks

Witness says that D was in the bar – something to really make this night stand out?  

· If the night of the crime was not much different than any other night, PV goes up – if barkeep was wrong about one random night, he could have been wrong on another night (like the night of the robbery)

Collateral matter rule

· CA rule:  Determined by legal relevance standard (PI substantially outweighs PV)

D’s witness says that D was in the bar, but was there something to make that particular night stand out?

· If the night of the crime is no different than any other night, PV goes up – if barkeep was wrong about one random night, he could have been wrong on another night (like the night of the robbery)
· The less distinct the night of the robbery, the more probative whether barkeep was right or wrong about the other nights.  If he’s wrong about the night two weeks before the robbery, might be wrong about the night of the robbery (PI would be time consumption.  PV might not be SUBSTANTIALLY outweighed by PI)

· In CA, this would probably come in (probably say that evidence wasn’t that distinct on night in question compared to other nights.  If he doesn’t remember D being there on other nights or is wrong and he was or wasn’t there on certain nights, barkeep could be wrong about robbery night)

· CA treats this like a 352 problem

BUT this case was in WA (WA doesn’t treat the same as CA would).  WA = MAJORITY RULE

Majority CL and federal rule

· Blanket rule.  We don’t determine this by 352.  Instead – rule of exclusion (if you’re trying to impeach a witness based on an unrelated/immaterial/collateral matter, CANNOT resort to extrinsic evidence.  Just have to question the witness.  Whatever he says, you’re stuck with it

· Too much chance of wasting court’s time by allowing one side or the other to impeach a witness by extrinsic evidence (a bunch of side issues that just eat up time)

NOT ALLOWED to resort to extrinsic evidence (other witnesses, documents, etc.) if the issue is one that is collateral

· Collateral:  Something that is only relevant to the case b/c of the credibility question of a particular witness.  If only relevancy that the issue has is that it might show that witness was wrong about some unrelated fact he testified to, can’t bring in extrinsic evidence
· E.g. Witness says he saw what happened in a car accident.  On cross-examination:
· What business were you leaving?  A church

· What church?  This one

· There’s a church but there’s a bar there too!

· Witness now being attacked as to whether he had defective capacity (drinking) to perceive the accident (independently important b/c can attack defective capacity – has bearing on his ability to perceive)

· What if it’s a porn shop?  Has nothing to do with character or defective capacity.  Only relevancy is that he’s wrong about a fact he testified to.  He made a mistake while testifying

· THIS is immaterial / collateral.  General accepted rule is that sort of collateral error CANNOT be used to impeach except by asking witness questions (can’t call other witnesses)

BIAS

· Person has an interest in one party winning or losing

· Bias is NEVER collateral (like defective capacity)

· No one ever precluded from testifying b/c of bias

Greatreaks v. US

· D tried to bribe cop, apparently

· D’s attorney tried to bring up fact that cop’s bias based on disagreement he had with D three years before

· Disagreement ended with D beating up cop.  Cop said “I’ll get you someday.”  Pure statement – seems like a good indication of someone’s bias

· Only statement directly related to the bias, but first part of description (beating) relevant to why cop might be biased

· Trial judge said fight being 3 years old was too old

If you’re D’s attorney, you’ve basically just shown that your client is an angry guy who beats up cops.  You’ve brought up your client’s bad character when prosecution can’t
· D’s response – I don’t beat up cops, I beat up rapists!  If this can be brought in, saves D from being impeached from his own character, and slip in the fact that the officer is a bad guy

If officer raped D’s wife, might reduce probative value of the threat as a result of the beating

· On a probative value scale, the less justification there was for the beating, the more the cop might carry the grudge.  The more justification for the beating, the less the cop might carry the grudge

PRIOR INCONSISTENT STATEMENTS

· Both CA and federal say these are only admissible for impeachment purposes.  ONLY come in if they satisfy the rules surrounding the prior inconsistent statements for impeachment
Foundational requirements that give rise to when a statement is a prior inconsistent statement:

· Lack of present memory not necessarily inconsistent

· Finding of a feigned memory.  If judge finds out witness was lying, can attack prior inconsistent statements

Coles v. Harsch

· At picnic, husband claims there was inappropriate conduct by D and husband’s wife (inappropriate wrestling)

· D calls witness.  Witness says there was nothing improper about the behavior

· P’s lawyer now wants to question witness about the fact that witness apparently previously described the act as “disgraceful”

· P needs to lay a proper foundation before allowed to resort to extrinsic evidence of the statement

E.g., You have witness who said stuff is proper.  Have previous statements of witness saying it was improper.  Ask witness if he always thought it was proper.  Witness says “yes,” you say no further questions.  You want to call someone to testify (takes time – credibility, etc.)

· With unrelated error, no extrinsic evidence allowed

· With felony convictions, defective capacity, bias, we DO ALLOW extrinsic evidence

Prior inconsistent statements a blend of unrelated error / (felony/defective/bias).  We allow resort to extrinsic evidence at CL where you have a witness to testify that another witness made inconsistent statements but before we do that, we want to make sure we don’t waste court’s time
· Before we allow the evidence, lay foundation.  “You said you never called this disgraceful.  Do you remember talking to this guy saying it was disgraceful?”  If witness says no, at that point you’ve laid foundation – you’ve given witness a chance to explain why he said it OR witness may say “yes” and explain his reasoning.  If he admits that he did say it, don’t have to call other witnesses.  Only all the other witnesses if there’s relevancy (like denial).  Even if he admits it, could still call witnesses (e.g., if he said yeah I said it but I was laughing when he in fact was serious)
This rule STILL EXISTS IN CA AND FED

· But CA and fed not so concerned with time consumption in this area (compared to CL)

· In CA and FRE the proper laying of foundation is no longer exclusive.  Alternative method by which you can offer extrinsic evidence of prior statement (less concerned with time consumption, more interested in being fair)

· Don’t have to lay foundation if the witness has not yet been excused (i.e. witness available to be recalled)
· Witness testifies it was proper behavior.  Other lawyer says no further questions.  CA and FRE would still allow the prior statements as long as witness is still available to return to the stand
· Fairness – have opportunity to have witness explain that he didn’t make that statement or he did but it was misconstrued

· 3rd OPTION – If for some reason you haven’t laid foundation and witness was excused, still can admit the statements in the interest of justice

· Witness excused, flies to Sweden.  Next day P finds out about prior statements.  Judge might let it in (doesn’t have to though)

Larkin v. Nassau

· Inconsistent statement in a writing.  Witness says he never really looked at the final version of the writing

· Witness wasn’t shown the writing before he testified (CEC 769 problem)

· Larkin case example of CL rule – Queen Caroline’s case (from 19th C)

· If you’re trying to impeach a witness by virtue of prior inconsistent statement by that witness, and the prior inconsistent statement was reduced to a writing, first thing you have to do before asking witness questions is SHOW the document to witness before asking about it
When CEC and FRE adopted, said that you don’t need to show the document to witness when impeaching him/her.  Can wait until testimony is complete and then and only then you can show the document(s)

Barmore v. Safety

· Workers comp case.  Testimony of P’s wife excluded.  She was going to testify that morning after his “injury” he told her he was injured on the job

· This is hearsay (not an admission b/c not offered by party opponent)

· There is a hearsay exception for prior CONSISTENT statements made by a party, but need to satisfy the rules

· CL allows prior consistent statements for

· Charges of “recent fabrication” (fancy term for LYING) by opposing party at trial 
· P said he didn’t know if he told doctor that he had been injured.  D brought in doctor and doctor said P didn’t tell him anything

· D charging that P made up this story to get at his boss for firing P.  If P has made certain statements consistent with his current story, they may be relevant to refute D’s claim that the story was made up

D’s claim – P fired on day 20 b/c of incident on day 1.  P made story up on day 25

· If P tells someone any time prior to P getting fired about the incident, that’s now relevant.  The motive D alleging as to why P would make this story up seems to be refuted.  If P tells someone before the firing takes place, that’s relevant

· At CL, prior consistent statements admissible for rehabilitation

· Most jdxs have a hearsay exception for this

· If it’s relevant to rehabilitate P, can come in

CA rule decided to expand the circumstances under which prior statement could be admitted (isn’t JUST a recent fabrication charge that can bring this in in CA)

· Need to show a prior inconsistent statement

· CA says that since D offers a prior inconsistent statement on day 20, any prior consistent statements b/w day 1 and 20 are now admissible

· CA allows prior consistent statements before the time of the alleged prior inconsistent statement

· Admissible not only for rehabilitation but also admissible for its truth!

CL and FRE REQUIRE a direct allegation that P made a story up (“recent fabrication”)

When you attack someone’s credibility, not necessarily b/c you think witness is lying.  Probably b/c witness is mistaken

· Saying a statement is inconsistent isn’t necessarily telling P that he’s lying

· Difference b/w saying someone is lying and showing evidence of prior inconsistent statement

CROSS-EXAMINATION
10 Commandments of Cross-Examination

· Be brief

· Questions should typically be short and simple

· Use leading questions (put words in witness’ mouth)

· Don’t ask a question you don’t already know the answer to

· Never argue with a witness unless you’re going to win

· Listen to the answer

· Don’t ask questions that cause repetition of direct testimony

· Witness says something that really hurts other side’s case but no one notices but you.  If you notice, wait for closing arguments
· Never ask a question starting with “Why…?”

· Try to stop while you’re ahead

BEST EVIDENCE RULE

· A/k/a original writings rule, secondary evidence rule (best evidence a misnomer)

Sirico v. Cotto

· Doctor recollecting from x-rays.  Doctor never examined patient (x-rays just sent to him).  Testifies as to what he saw in the x-rays

· “Writing” here = the x-ray

· Any form of record / hieroglyphic / etc. is technically a writing under law

· Would a hearsay objection here be proper?

· No – x-rays aren’t an out of court assertion – animals and machines rule!

· Problem here – doctor has come to testify as to what he saw in this out of court writing.  Testifying that he saw an x-ray and the x-ray gave him the basis for his opinion

· The writing is the ORIGINAL writing

Best evidence rule / original writing rule

· Says that if you’re going to try to offer the content of a writing b/c the content of that writing is at issue, you have to produce the original or have some excuse as to why you can’t.  That’s what the original writing rule is

· Cross-examiner doesn’t get a chance to see the x-ray.  Just have the doctor saying this was what was on the x-ray.  Content of the writing has been made an issue by the doctor

· If you don’t bring the writing in, can’t have this testimony unless you have a good excuse as to why the writing can’t come in (destroyed, unavailable, other side has it, etc.)

ORIGINAL documents must be brought in unless a good explanation is given.  If no good explanation, evidence doesn’t come in

Herzig v. Swift & Co.

· Wrongful death action.  Earnings of the deceased at issue

· Another partner comes in – this is how much partner earned.  Objection – partner just can’t testify to this.  Need partnership’s books to show the earnings

· Partner probably looked at the books to see what dead guy made

· This is a case about someone else’s earnings.  This guy is testifying b/c is says how much dead guy made in the book.  This guy is a conduit for the writing (coming into court repeating what’s in the bottom line)
· If you’re going to testify as to what the document says, better have a good explanation as to why you didn’t bring the books in!

· When somebody is acting as the book but doesn’t bring the book in, best evidence rule kicks in!

Meyers v. US

· Perjury case.  Prosecution wants to admit Lamarre’s testimony.  Brings in witness that heard Lamarre’s testimony.  Asks what the testimony was
· Objection – there’s a transcript of the testimony!  The point of the transcript is that it’s memorialized.  It’s the record of the trial.  

The dissent here is right – the transcript is the best evidence.  But that’s not the rule that comes out

· Best evidence does NOT apply here

Doesn’t apply b/c witness not testifying to having read a document.  Testifying as to what he witnessed.  By coincidence, it’s memorialized in the transcript.  Transcript may be better evidence, but that doesn’t necessarily mean it violates best evidence rule

E.g., Watergate
· Testifying to what you witnessed.  Happens to be memorialized on a tape recording.  Not subject to best evidence rule

· Alternatively, if you ask if witness’ recollections of what was said were consistent with the tapes, suddenly we’re in the midst of best evidence problem

· In this situation, witness acting as a conduit to the writings.  To get this in, would need a good explanation as to why you’re using oral testimony instead of the writings

People v. Enskat

· Obscene movies

· Officers offered photos they took of the obscene movie

· Test for obscenity:  Have to view the work as a whole.  Generalized standard

· Problem with the snapshot – it’s not the original!  The original = the film itself

Other ways to get secondary evidence introduced

· E.g., other side has the original and they don’t want to give it up

· Secondary evidence can be admitted in lieu of original evidence

For BER, a duplicate is the same as the original unless a question as to authenticity is raised or in circumstances in which it would be unfair to admit the duplicate
In CA, rule changed b/c judges and lawyers didn’t get it

· Replaced with “Secondary Evidence Rule” telling us when secondary evidence will be admissible.  Exclude if court finds a genuine dispute exists concerning material terms of the writing and justice requires that admission of the secondary evidence would be unfair
· Contents of a writing may be proved by otherwise admissible secondary evidence

· Duplicates are considered as originals (same as in FRE)

· Court shall exclude secondary evidence if court determines either of the following:

· Genuine dispute exists concerning material terms of the writing and justice requires its exclusion

· Admission of the secondary evidence would be unfair

· Two types of secondary evidence

· Written – someone sees a K, rewrites it by hand (doesn’t qualify as a duplicate but it IS written).  CEC 1521

· Oral – Given less authenticity with the court (CEC 1523).  Not admissible to prove content of a writing.  BUT not inadmissible if proponent doesn’t have or control a copy of the writing and the original is lost or destroyed w/o fraudulent intent

· If you can show that all you have is the oral testimony, you can use it so long as the reason why the writing is unavailable is b/c of something that wasn’t your fault

· If not directly related, let it in

· Third limitation (CRIMINAL CASES ONLY – CEC 1522) – if one side has the evidence and it’s offering the secondary evidence but won’t show the primary evidence, secondary evidence is inadmissible
CA does a lot of stuff like federal

· BUT with respect to oral testimony there are more requirements to get it in in CA

· Federal DOES NOT have a rule about oral (has FRE 1004, aspects of secondary evidence similar to CA)

Principle of BER still exists, just doesn’t come into play as frequently.  Still fair game in its principles

· The original or duplicate and unless there are serious questions of genuineness, destruction with fraudulent intent, for the most part we let in secondary evidence (in CA a little more concerned with oral evidence).  Principle of BER still exists

· Bar likes to ask if content of writing applies (if yes, rule applies.  If not, rule doesn’t apply)

Copies of originals are admissible

Authenticity of Writing
Mancari v. Frank P. Smith

· Ad for Foot-Joy shoes seems to ridicule P

· Jury didn’t get to decide question of defamation b/c there was no evidence offered to show that D made the ad

· If you’re trying to prove defamation in an ad or email, need to prove that D was the party responsible for it (needs to be authored by the party you’re suing)

· Here, trying to connect by virtue of the fact that it says on the ad it was done by D

· BUT mere recitation of authorship cannot in and of itself prove that D was responsible for it.  Need to satisfy foundational requirements

· Can’t just produce items/documents that you “say” came from D.  Must show relevancy.  Identification = authentication

In CA – CEC 1400

· Authentication of a writing means (a) the introduction of evidence sufficient to sustain a finding that it is the writing that the proponent of the evidence claims it is or (b) the establishment of such facts by any other means provided by law

· Handwriting, witnesses to it

CEC 1420

· A writing may be authenticated by evidence that the writing was received in response to a communication sent to the person who is claimed by the proponent of the evidence to be the author of the writing

· You send someone an offer and they send you back an acceptance
CEC 1421
· A writing may be authenticated by evidence that the writing refers to or states matters that are unlikely to be known to anyone other than the person who is claimed by the proponent of the evidence to be the author of the writing

Green Giant Peas Case – piece of metal found in can – authentication objection: how do we know that D is the one who manufactures that can?  Court throws it out under authentication principles

FRE 902 – Self-Authentication

· Extrinsic evidence of authenticity as a condition precedent to admissibility is not required with respect to the following:

· (1) Domestic public documents under seal

· (2) Domestic public documents not under seal

· (3) Foreign public documents

· (4) Certified copies of public records

· (5) Official publications

· (6) Printed materials purported to be newspapers or periodicals.  You can use the fact that it says “New York Times”

· (7) Trade inscriptions and the like (recitation of the manufacturer or producer if dealing with inscriptions, signs, tags and labels indicating origin or control.  The content of this writing should be good enough.  Shift the burden on to other party to say it wasn’t them

· (8) Acknowledged documents

· (9) Commercial paper and related documents

· (10) Presumptions under Acts of Congress

· (11) Certified domestic records of regularly conducted activity

· (12) Certified foreign records of regularly conducted activity

ATTORNEY-CLIENT PRIVILEGE

Tillotson v. Boughner

· D = tax attorney who delivered a check for $215k for unnamed client to IRS.  Client doesn’t want to incriminate himself or disclose how he earned his income

· This is protected by attorney-client privilege – client has retained you in confidence and even client’s ID is privileged

Drunk driver story – FL appellate court said that attorney did not have to give up driver’s name

· Distinction:  Co-conspirator in an ongoing crime rather than PAST crimes
Schulze v. Rayunee

· Same facts as Tillotson except this time the bank is subpoenaed (they have records to trace the origins of the check)

· Borgner argues that Gov’t can’t get at this information – bank is merely Borgner’s agent

· CANNOT use an agent here.  If an agent, it’s just like me

· WRONG – no privilege here.  If gov’t can subpoena bank’s records, fact that you have an attorney doesn’t suddenly make this privileged

City of SF v. Superior Court

· Personal injury suit – P suffered concussions, nerve damage, shock and is examined by a doctor at attorney’s request.  P had never seen this doctor before

· Doctor invokes doctor-patient privilege (CA has the privilege)

· Court denies the privilege (it’s a privilege that never seems to really apply – there are a couple of MASSIVE exceptions)
· BUT the lawyer who sent P to the doctor makes backup argument – if this had been spoken from client to lawyer, it would be protected by a-c privilege

· Here it’s going through an intermediary 

· Lawyer sent the client to the doctor to be evaluated so that doctor might testify or provide lawyer with info as to what the injuries to client really are

· If intermediary is needed, a-c privilege applies (presence of the third party (doctor) is necessary)

Attorney workproduct:  Once a-c client privilege latches on, it is impenetrable while attorney work product can be penetrable

