I. Ch. 1: Appellate Review of Evidentiary Issues
> Fed Rule 103: Rulings on Evidence

· Rule = A party may claim error in a ruling to admit or exclude evidence only if the error affects a substantial right of the party and:
· (1) If the ruling admits evidence, a party, on the record: 
· (a) timely objects or moves to strike; and, 

· Note: Timely object before witness answer / mx to strike if witness had a chance to answer before raising the objection 

· (b) states the specific ground, unless it was apparent from the context

· (2) If the ruling excludes evidence, a party informs the court of its substance by an offer of proof, unless the substance was apparent from the context
· Offer of proof = why it was error to exclude the evidence and what the evidence would have been, if the court had allowed it  

· Rule = Once the court rules definitively on the record – either before or at trial – a party need not renew an objection or offer of proof to preserve a claim of error for appeal 
· Rule = The court may make any statement about the character or form of the evidence, the objection made, and the ruling. The court may direct that an offer of proof be made in question-and-answer form 
· Preventing Jury from Hearing Inadmissible Evidence Rule = To the extent practicable, the court must conduct a jury trial so that inadmissible evidence is not suggested to the jury by any means 
· Plain Error Rule = A court may take notice of a plain error affecting a substantial right, even if the claim of error was not properly preserved 

· Ex: Assume there is a fixed standard of admissibility on X (not allowed to be admitted). Prosecution admits, D fails to object, evidence is admitted, and D is convicted. On appeal, D must argue that it was plain error for the evidence to be considered 

· Standard of Review(s) 

· De novo = applies for fixed standards of admissibility, such that the issue is not a matter of discretion, rather the question is whether the trial court judge was right or wrong 

· Abuse of discretion = applies when judge must use discretion in making a decision, must be egregiously clear and takes a lot for reversal by appellate court 

· Note: Even where the trial court committed error in the admission or exclusion of evidence, this does not necessarily mean appellate court will reverse where it is a “harmless error.” This is because evidence rules are complicated and judges have to make rulings on the fly 
· HYPO: Prosecution offers into evidence a letter from a witness to the crime. Defense objects on grounds of hearsay. Objection sustained. Prosecution then offers a second letter from the same witness. Defense objects, but fails to state a specific ground for the objection. Court overrules objection and admits the second letter. 

· Fed: The objection is preserved for appeal because Defense made the objection and the specific grounds are clear from the context

· CA: No comparable provision, but it is unlikely a trial court would refuse to recognize the objection is clear from the context, thus, it is preserved for appeal 

· HYPO: Same. Before trial the court ruled both letters inadmissible. Defense failed to object at trial when prosecution offered letters into evidence and the trial court admitted them. 

· Fed: Once the court definitively rules on record (pre-trial), the party need not renew (at trial) ( it is still preserved for appeal 

· CA: No comparable provision but it is common sense to do the same as Fed

· HYPO: Same. Defense objects to both letters on the grounds of hearsay the trial judge states in open court and in the hearing of jury, “objection sustained but it doesn’t matter, since D is obviously guilty.” 
· Fed: This is an example of plain error by the judge. There is no need to object and it will still be preserved for appeal

· CA: No comparable provisions, but it is common sense to do the same as Fed 

Ch. 1: Sources of Evidence and Nature of Proof 
Sources of Evidence = (1) Witnesses, or (2) Tangible/ Real Evidence 

> Witnesses: The Requirements of Competency, Personal Knowledge, and Oath or Affirmative 
> Fed Rule 601: Witness Competency
· Rule = Every person is competent to be a witness, unless these rules provide otherwise. In a civil case, state law governs the witness’s competency regarding a claim or defense for which state law supplies the rule of decision 

· Note: This rule operates on the assumption that juries can do their #1 job, that is, assess credibility. 

· Ex: 3 yr old child is allowed to be a witness because every person is competent, however, you can still attack credibility
· Ex: Civil action in fed court in Ohio. 3 yr old is called to testify. The court must apply Ohio substantive law based on the Erie doctrine and second sentence of the rule. Ohio law will tell us whether or not a 3 yr is competent to testify 
· HYPO: Action for personal injuries. The only surviving passenger in P’s car is a mentally retarded adult w limited ability to speak. She is non-responsive when asked if she understands that she must tell the truth while testifying. Is the witness competent?

· Fed: Yes, every person is competent 

· CA: No, witness is disqualified bc lacking the foundational requirement that the person be capable of understanding the duty of a witness to tell the truth. No comparable fed provision. 

> Competency of Witness Via Hypnosis 

· Fed Rule = every person is competent to testify, but in a civil case, state law will govern the witness’s competency 
· People v. Shirley (CA SC) stated that witnesses who have undergone hypnosis are not competent to testify because of reliability concerns. Holding = not allowed to use testimony of a witness who has been hypnotized for investigative purposes. However, police can use hypnosis for investigative purposes. This creates a dilemma for police who want to investigate, but because evidence cannot be introduced at trial, they may lose the conviction 

· In response to the problems associated with Shirley, CA enacted 795, which allows a witness who has been hypnotized to testify at trial to facts she knew pre-hypnosis so long as the proper procedures are applied. However, anything post-hypnosis won’t be admitted 

> Fed Rule 605: Judge’s Competency as Witness
· Rule = Presiding judge may NOT testify as a witness at trial. A party need not object to preserve the issue –plain error for a judge to do this 
· HYPO: Prosecution for assaulting a witness while testifying. Judge in instant proceeding was the judge in the courtroom when the assault allegedly occurred. Prosecution calls judge to testify. D does not object. Is the witness competent?

· Fed: No, of course not. This is plain error, no need to object

· CA: The judge can be a witness, unless D objects, but you have to object!

> Fed Rule 606: Juror’s Competency as Witness

· Rule = Juror may not testify before other jurors at trial. If a juror is called to testify, the court must give the party an opportunity to object outside the jury’s presence 
· This is because you don’t want to piss off the very person who is testifying
During an Inquiry into the Validity of a Verdict or Indictment 
· Situation = trial has occurred, jury has reached a verdict, judgment is issued. Then, one or more members of the jury come forward to say there was some sort of “misconduct.” Now, they are willing to testify on what the misconduct was. 
· This rule is specific to when the trial is over. If there is rumored misconduct while trial is still ongoing, of course, a juror can be called to testify about misconduct, but there must be an opportunity to object outside that juror’s presence as stated above 
· Rule = After the verdict, a juror may not testify, unless an exception applies 
· Exceptions = A jury may testify about whether: 
· Extraneous prejudicial info was improperly brought to the jury’s attention 
· Outside influence was improperly brought to bear on any juror, or 
· Ex: Threatening a juror or offering a financial reward for specific testimony
· A mistake was made in entering the verdict on the verdict form
· Ex: mechanical type or graphical error. If a jury made a mistake because it incorrectly assumed P would not have to pay attorney’s fees out of the judgement, this is not a mistake in writing, but a mistake in calculation and would not fall under this exception
· Constitutional Exception 
· Ex: Trial convicted D, then it surfaces that jurors made disparaging remarks about African Americans. Ultimately, it would be a 6th Amdt right to a fair trial violation and would be an exception to the general rule 
· HYPO: Bank robbery. Prosecutions calls juror to testify as to the layout of the bank, where the juror has a checking account. D does not object. Is the juror competent to testify?
· Fed: No, not competent to testify in front of the other jurors at trial 
· CA: Yes, a juror could be competent to testify because there was no objection
· HYPO: Same. Immediately after prosecution puts juror on the stand, the judge calls for a recess. During the recess the defense objects to the juror testifying. How does this objection affect the trial?
· Fed: The juror is fine to testify re the layout of the bank and trial should go on
· CA: Because defense objects, the court should declare a mistrial and start over. 
· HYPO: Same. After jury returns guilty verdict, D makes a mx for new trial. During the hearing on that mx, D offers testimony of a juror who offers to testify that during deliberations, several jurors were drinking and intoxicated. Is the juror competent?
· Fed: Jurors cannot testify, unless exception applies and none apply here  
· CA: We can hear evidence about the drinking, but no juror will be allowed to testify about why or how that influenced their decision
> Fed Rule 602: Personal Knowledge Requirement 

· Personal knowledge means a witness has perceived a fact with one or more of her senses. A witness can testify to some fact as long as the witness perceived it via one or more of her senses, which can be established by the witness testimony. 
· Personal knowledge requires the witness be able to perceive, comprehend, remember, and communicate those facts
· To satisfy 602, the facts testified to must MATCH the fact perceived 
FT = FP
· Rule = A witness may testify to a matter only if evidence is introduced sufficient to support a finding that the witness has personal knowledge on the matter. Evidence proving personal knowledge may consist of the witness’s own testimony. This rule is N/A to experts 

· HYPO: Personal injury action. Defense calls store manager who says he saw the accident and will testify. Previously, witnesses testified that the manager was in the stockroom when the accident occurred at the front of the store. Can the manager testify?

· Fed: Yes, standard for showing personal knowledge is low i.e. sufficient to support a finding 

· CA: Yes, the standard is the same i.e. sufficient to sustain a finding 

· HYPO: Prosecution of D for murder. D denies committing the crime. A prosecution witness testifies he saw a person resembling D shoot Joe, but the witness admits he did not have his glasses on, his view was obstructed by a tree, and the sun was in his eyes. Does the witness have personal knowledge? What standard of proof applies to the question?
· FT = FP ( Rule 602 minimal standard ‘sufficient to support a finding’ is established 
· HYPO: Same. Prosecution witness testifies “D shot Joe.”  After further questioning, the witness admits he did not see the shooting but a police officer told him D was the perpetrator.  Does the witness have personal knowledge?
· No personal knowledge because nothing was perceived with his senses. He was not in a position to see, hear, or otherwise perceive the evidence. This is an example of hearsay

· HYPO: Same.  A prosecution witness testifies he had a dream that D shot Joe.  Does the witness have personal knowledge?

· No personal knowledge because a dream is not perceiving

· HYPO: Same. A prosecution witness testifies that, before the crime was committed, D told the witness “I had a dream that I shot Joe.” Does the witness have personal knowledge?  Is the testimony relevant?

· Yes, the witness has personal knowledge as to what she is testifying to, that she had a conversation with D and D said ‘XYZ.’ However, this testimony might not be relevant, unless prosecutor argues that maybe he acted on his dream 

· HYPO: Prosecution for bank robbery.  Prosecution W testifies he overheard a conversation between D and an alleged accomplice just before the crime was committed. W says that the conversation was in a foreign language he does not understand.  W then offers to testify that he believes D was talking about robbing the bank 

· ( No personal knowledge because you must understand your perception
· HYPO: Personal injury action. P calls the ER doctor to testify about P’s injuries. The doctor states that she does not remember, but offers to read to the jury the notes she made at the time in the hospital’s records 

· ( No personal knowledge because it requires that you remember the facts

· HYPO: Prosecution for election fraud in which D is alleged to have cast votes in the name of elderly patients living in a nursing home. Prosecution alleges the patients could not have been capable of casting the votes themselves. Prosecutor puts one of the patients on the witness stand and asks a series of questions. In response, the patient only stares blankly at the ceiling. 

· (No personal knowledge because it requires that you can communicate the facts. There may be an argument that witness is acting as real evidence, demonstrating incapacity 

> Fed Rule 603: Oath or Affirmation Requirement 

· Rule = Before testifying, witness must give an oath or affirmation to testify truthfully 
· Ex: “Yes, I am going to testify honestly” is enough 
> Real Evidence: Authentication and Best Evidence Rule (specific to tangible/ real evidence) 
> Fed Rule 901: Authentication 

· Elements: 
· (1) Authentication is a requirement 
· (2) Evidence is offered to show it is what you say it is 

· (3) When it comes time to authenticate and show it is what you say it is, the standard is “sufficient to support a finding”

· Examples of how you might authenticate evidence: 

· (1) Testimony of a witness with knowledge: testimony that an item is what it is claimed to be 

· (2) Nonexpert Opinion About Handwriting: testimony that handwriting is genuine, based on a familiarity with it that was not acquired for the current litigation 

· (3) Comparison by An Expert Witness or the Trier of Fact: comparison with an authenticated specimen 

· (4) Distinctive Characteristics and the like: the appearance, contents, substance, and internal patterns or other distinctive characteristics of the item, taken together with all the circumstances 

· Ex: Contents suggest a letter came from D based on D’s letterhead and the envelope is from D’s hometown 

· (5) Opinions About a Voice: an opinion identifying a person’s voice based on hearing the voice at any time under circumstances that connect with the alleged speaker 

· (6) Evidence About a Telephone Conversation: evidence that a call was made to the number assigned at the time to a particular person, if the circumstances, including self-identification, show the person answering was the one called, or a particular business, if the call was made to a business and the call related to business reasonable transacted over the telephone 

· (7) Evidence about Public Records: evidence that a doc was recorded or filed in a public office or a purported public record or statement is from the office where items of this kind are kept 

· (8) Evidence about Ancient Docs or Data Compilation: For a doc or data compilation, evidence that it is in a condition that creates no suspicion about its authenticity, was in a place where, if authentic, it would likely be, and is at least 20 yrs old when offered

· (9) Evidence About a Process of System: Evidence describing a process or system and showing that it produces an accurate result 

· (10) Methods Provided by a Statute or Rule: Any method of authentication or identification allowed by a federal statute or a rule prescribed by the SC

· HYPO: Action for br of contract. D denies accepting P’s offer to make a contract. P produces a signed letter that reads, “I accept your offer.” For this letter to be relevant, what must P claim this letter to be?

· P must claim that the letter was the contract between P and D, and that it was written/ signed by D. There are a variety of ways to authenticate a signature, i.e. Testimony of a witness with knowledge (put D on the stand and ask), Nonexpert opinion (call secretary to testify), Comparison with already authenticated specimen, Distinctive characteristics (surrounding circumstances like D letter) 

· If both parties provide expert testimony on the issue who come to opposite conclusion, the judge should admit both experts’ testimony if he believes they are equally convincing because that means both parties have meet the minimal standard, “sufficient to support a finding.” Then the jury weighs the evidence.  
· HYPO: Action for br of contract. P testifies that Ex A is the original contract. D will testify to the contrary. Has P offered sufficient evidence to authenticate Ex A?

· Fed: Yes, even if there is competing testimony, just need to meet the minimal standard

· CA: Yes, because CA operates under the same minimal standard

Authentication of Photographs 

· When you have an item of physical evidence, like a photograph, you must show that it is relevant to the case. In other words, you have to be claiming something that makes it relevant 

· Ex: A photograph is being offered because it is a photograph of the accident scene ( Relevance is obvious

· HYPO: Auto accident. P shows an eyewitness a photo of the intersection taken by a photographer 1 yr before the accident. P asks, “Does this photo fairly and accurately depict what the intersection looked like at the time of the accident?” Witness answers in the affirmative. D objects, claiming only the photographer can authenticate the photo. How should the court rule?

· Q1 = Does the witness have personal knowledge ( yes, she has personal knowledge because she was there at the accident

· Q2 = Is the evidence relevant ( yes, it is probably relevant 

· Q3 = Can Witness authenticate ( yes

· HYPO: Same case. This time P asks, “Is this a photo of the intersection?” D objects on the ground that witness cannot authenticate the photo. How should the court rule?
· Q1 = Does the witness have personal knowledge ( no, only the photographer has person knowledge of whether this is in fact a photo of the intersection. 
· If P wants to show that the photo “fairly and accurately” depicts, then anyone familiar with the intersection could answer the question 

· HYPO: Assume photographer is dead. No one is left with personal knowledge of the taking of that photograph. There is no one who can testify and say, “yes, that is a photo taken of the intersection.” But we can have witnesses testify “it looks like the scene,” which may be enough to make it relevant 
Authentication by Chain of Custody 

· You authenticate evidence using Rule 901: Testimony of a witness with knowledge. 
· Rule = If the evidence is unique on its face, then it may be authenticated
· Ex: gold encrusted dagger 
· Rule = If the evidence is indistinguishable, then it must be authenticated via chain of custody   
· Ex: white bag of powder must be authenticated via chain of custody to show that from the moment it was located in D’s pocket to the moment being introduced into evidence, it can be accounted for so we know it is the very item is it being claimed to be 
· HYPO: Officer Smith, on the stand, admits he absentmindedly left the baggie of white powder in the men’s room of the bus station overnight. When he returned the next morning, he found the baggie on the counter in approx. the position in which left it. Is the baggie admissible?

· Probably not because there is a big break in the chain of custody

· HYPO: Murder. The victim was found with a jewel-encrusted, gold dagger stuck in his heart. The prosecutor shows a dagger to the investigating officer, who testifies, “That’s the dagger I found stuck in the victim.” Has the dagger been authenticated, or will it be necessary to establish chain of custody? 
· Because this is not an item with a generic appearance, it is essentially one of a kind, it has been authenticated and it is unnecessary to establish a chain of custody 

> Fed Rule 902: Self-Authentication 

· Rule = Every item of evidence has to be authenticated, but there are certain categories that the law takes at face value that it is what it appears to be on is face 

· Ex: D offers into evidence a doc titled “Last will and Testament” and which purports to bear the signature of the testator. The signature is not notarized. P objects on the ground that the doc has not been authenticated. D argues the doc is self-authenticating since it appears to be what D claims it to be – testator’s will ( the court will sustain the objection because Rule 901 requires all evidence to be authenticated, and this is not self-authenticating under Rule 902
· 12 Narrow Categories of Evidence that is Self-Authenticating:
· (1) Domestic Public Docs that are sealed and signed 

· (2) Domestic Public Docs that are not sealed but are signed and certified 

· (3) Foreign Public Docs 

· (4) Certified Copies of Public Records 

· (5) Official Publications 
· (6) Newspapers and Periodicals
· Ex: Prosecution offers into evidence a newspaper which carried an article about the crime the day after it was committed. The article quotes the investigating offer as stating, “Alice committed the murder.” As far as authenticity, the newspaper is accepted at face value. However, there could be other issues re the newspaper
· (7) Trade Inscriptions and the Like 
· Ex: Whoopsie Cola Bottle 
· (8) Acknowledged Docs 
· (9) Commercial paper and Related Docs 
· (10) Presumptions Under a Federal Statute 
· (11) Certified Domestic Records of a Regularly Conducted Activity
· AKA Business records, which are generally self-authenticating

· Note: Businesses are given preference under evidence rules

· (12) Certified Foreign Records of a Regularly Conducted Activity 
· HYPO: P alleges that he was drinking a bottle of Whoopsie cola when he discovered human finger inside. D denies it was a bottle of Whoopsie cola. P offers Ex A, a bottle imprinted with the words, “Whoopsie Cola” on the side and he testifies it is the bottle from which he was drinking. Is the imprint on the bottle enough to authenticate?

· Fed: It is self-authenticating as a trade inscription 

· CA: No comparable provision, must present authenticating evidence

· HYPO: D offers into evidence hundreds of docs from its internal business files to prove it was not fixing prices. Does the evidence require authentication?

· Fed: It is self-authenticating as certified domestic records of a regularly conducted activity

· CA: No comparable provision, must present authenticating evidence 

> Fed Rule 1001: Best Evidence Rule Applicable Definitions 

· Writing = letters, words, numbers, or their equivalent set down in any form

· Recording = letters, words, numbers or their equivalent recorded in any manner

· Photograph = photographic image or its equivalent stored in any form, including videos, x-rays, images (moving or not), digital 

· Original = the writing or the recording itself or any counterpart intended to have the same effect by the person who excused or issued it. 

· Ex of counterpart = Party A in LA signs his portion and Party B in NY signs his portion

· For electronically stored info, original means any printout – or other output readable by sight – if it accurately reflects the info. 

· Ex: Printout of software source code that was created from the disk on which the software resides 

· For photograph, original includes the negative or a print form of it 

· Duplicate = counterpart produced by mechanical, photographic, chemical, electronic or other equivalent process or technique that accurately reproduces the original 

· This eliminates human error that might be involved if you had a handwritten copy

> Fed Rule 1002: Best Evidence Rule 
· Rule = When you submit a writing, recording, or photograph as evidence to prove its contents, then you must produce the original, unless an exception applies 
· HYPO: Action for personal injuries. Doctor testifies that x-ray revealed P suffered broken arm. D objects under Rule 1002. How should court rule?

· Sustain – evidence of x-ray is being offered to prove the contents of the x-ray and x-ray falls within definition of photograph under Rule 1002. Therefore, the original x-ray should be used

· HYPO: Same. Doctor testifies that in her opinion, P is unable to work. She bases this opinion on her review of x-ray. D objects under Rule 1002. How should court rule?

· Overrule – doctor is not telling us about the contents of the x-ray, but is now using the x-ray to reach an opinion about P ability to work. As long as the testimony is not describing the content of the x-ray, it does not raise the best evidence problem 

· HYPO: Prosecution for murder. D’s conviction was reversed on appeal and he is being retried.  Prosecution’s eyewitness, Joe, testified against D at the first trial but is unavailable at the retrial.  The prosecutor calls Sally, who heard Joe testify at the first trial, and asks, “What did Joe say when asked who shot the victim?”  Sally responds, “Joe said D was the shooter.”  Is the question objectionable under Rule 1002 because Joe’s answer is in a written transcript?

· Rule 1002 is applicable only to a writing, recording, or photograph and she is telling us what she HEARD
· HYPO: Same. Assume Sally was not present at the first trial.  She testifies, “The transcript says that Joe identified D as the murderer.”  Is the testimony objectionable under 1002?

· Objectionable because at this point, she is testifying to the contents of the writing i.e. transcript 

· HYPO: Same.  Assume again that Sally was not present at the first trial.  She testifies, “D is the murderer.”  Defense counsel knows that Sally did not see the crime committed and is basing her testimony on reading the transcript of the first trial.  What is the proper objection to Sally’s testimony?

· This is not Rule 1002 issue because she is not testifying to the contents of the writing 

· This is not hearsay because there is no out-of-court statement 

· The proper objection would be lack of personal knowledge

· Exceptions to the Best Evidence Rule: 
· (1) Admissibility of Duplicates: A duplicate is admissible, unless a genuine question is raised about the original’s authenticity or the circumstances make it unfair to admit the duplicate

· Ex: Photocopy

· Ex of Not Admissible: handwritten copy 

· (2) Admissibility of Other Evidence of Content: An original is not required if (a) all the originals are lost or destroyed, and not by the proponent acting in bad faith, (b) an original cannot be obtained in any judicial process, (c) the party against whom the original would be offered had control of the original; was at that time put on notice that the original would be a subject of proof; and fails to produce it, and (d) the writing, recording, or photograph is not closely related to a controlling issue 

· (3) Summaries: The proponent may use a summary, chart, or calculations to prove the content of voluminous writings, recordings, or photographs that cannot conveniently be examined in court. Proponent must make the originals or duplicates available for examination or copying, or both, by other parties at a reasonable time and place. And the court may order the proponent to produce them in court 

· HYPO: Prosecution for treason. Prosecution witness testifies to the contents of a note in which D outlined details of his plan to sell military secrets to a foreign government. D ate the note when the FBI kicked in his door. Is this testimony concerning the contents of the note admissible?
· The original has been lost or destroyed, so the testimony concerning the contents of the note is going to be admissible. However, could make an argument that this was bad faith by D.
· HYPO: Br of contract alleging D breached because it performed late. P offers into evidence a photocopy of the contract to prove that D’s performance was due 09/01. Evidence will show P destroyed the original to conceal the fact that the word “November” had been types over to appear to read “September.” Is the photocopy admissible as a duplicate? 

· Fed: As a photocopy, it is admissible as a duplicate. However, there are genuine questions re authenticity and it may be argued that P destroyed in bad faith. 

· CA: Not admissible because there is a genuine dispute re material terms 
· HYPO: Same. The contract was in the form of emails exchanged between P & D. The emails were saved to the hard disk in P’s laptop computer. P offers into evidence printed copies of the emails produced connecting a printer to his laptop. Admissible?

· Fed: Yes, admissible because a printout of electronically stored info is the original

· CA: Same, a printout is considered original

· HYPO: P offers a certified copy of his deed, obtained from county recorder’s office to show boundaries of his prop. 

· How will P establish authenticity? ( A public doc is self-authenticating 

> Judicial Notice  

> Fed Rule 201: Judicial Notice of Adjudicative Facts  
· Scope = adjudicative facts are facts concerning the event that gave rise to the lawsuit. It does not apply to legislative facts which are pertinent to policy questions that a court uses to resolve a case
· Purpose of Judicial notice is to establish facts without having to offer/ admit any evidence 
· The court may judicially notice a fact that is not subject to reasonable dispute because it:  
· (1) is generally known within the trial court’s territorial jdx, or
· (2) can be accurately and readily determined from sources whose accuracy cannot reasonably be questioned 
· Ex: Calendar is not a source of info that could be reasonably questioned
· Ex: Breathalyzer is technology that is accepted as accurate/ reliable would work
· Ex: Municipal or city ordinance probably would not work because they are often outdated
· Procedure for Taking Notice Rule = Court may take judicial notice on its own or take judicial notice if a party requests it and supplies the court with the necessary info 
· Opportunity to be Heard Rule = Party is entitled to be heard on the propriety of taking judicial notice and the nature of the fact to be noticed. If the court takes judicial notice before notifying a party, the party, on request, is still entitled to be heard 
· Timing Rule = Judicial notice can happen at any stage of the proceeding (including appeal) 
· Instructing the Jury Rule: 
· Rule for civil case = court must instruct the jury accept the noticed fact as conclusive 
· Rule for criminal case = court must instruct the jury that it may or may not accept the noticed fact as conclusive 
· Rae v State – court took judicial notice of the fact that D license had been revoked based on DMV records. The court told the jury, you must accept the fact of revoked license as conclusive. The problem is that this was a criminal case, which requires the jury be instructed that they “may or may not” accept the fact as conclusive.
· HYPO: Prosecution for manslaughter arising out of car crash. D testifies that as he was proceeding westbound on Main St at 7am, the sun was in his eyes and momentarily blinded him. Both sides rest their respective cases w/o offering evidence as to the position of the sun at 7am on the date in question and neither side asked the court to take judicial notice thereof. Trial judge wants to take judicial notice of the fact that the sun rises in the east and intends to instruct the jury accordingly. 

· Is the fact that the sun rises in the east subject to judicial notice?

· Fed: Yes, it is subject to judicial notice because this is a fact generally known

· CA: Yes, it MUST be judicially noticed because it is a fact that is so universally known, it cannot reasonably be the subject of dispute

· Assuming this is a matter for judicial notice, is the court required to do so or is it within the court’s discretion?

· Fed: It is mandatory if the court is asked, or the court can take up the matter within its own discretion 

· CA: This is a matter that MUST be judicially noticed 

· Assuming court takes judicial notice after prosecution request – how should the court instruct the jury?

· Fed: Depends if the case is civil or criminal 

· CA: Court will instruct the jury to accept the fact as true (which may raise constitutional issues in a criminal case) 
II. Ch. 2: Relevance  
> Relevance  

> Fed Rule 401: Test for Relevant Evidence

· General Rule = If evidence is NOT relevant, then it is NOT admissible 
· General Rule = All relevant evidence is admissible, unless a rule says otherwise 
Evidence is Relevant if:
· (A) the evidence has a tendency to make a fact more or less probable than it would be without the evidence, and 

· (B) the fact is of consequence in determining the action 

· Facts are of consequence in determining the action if they are either necessary elements under the applicable substantive law or other facts from which a necessary element may be inferred. Q of materiality 

· Ex: Breach of K case – D claims that he never entered into the K because he didn’t accept the offer. D wants to testify and offer evidence that when he said to P “I accept your offer” that he was secretly joking and didn’t mean it. Evidence is NOT relevant because substantive law says that hidden, unspoken intent does not mean anything in contract law 
· Ex: strict liability case – Any evidence offered to show negligence is not being offered to show a fact of consequence because negligence is not related to strict liability 
E (evidence) ( I (inference)/ A (assumption) ( F (fact of consequence)

· State v Yaeger – evidence concerning a person’s attempted suicide as a young, ungovernable teenager is relevant to the question whether her death years later was homicide or suicide

· 401(b) Q = was the evidence offered to prove a fact of consequence?

· Yes, you are guilty of murder if you killed her, not if she killed herself

· 401(a) Q = Does this evidence have a tendency to make that fact of consequence more or less probable w/o the evidence?

· Yes, it is relevant because somebody who has attempted suicide in the past might be more likely to try again  

· Relevance v. Probative Value

· Compare Relevance = yes/ no proposition with Probative Value = weight/ matter of degree

· Relevant evidence has high probative value if it has a significant effect on the existence of a fact. It has low probative value if its effect is small

· Ex: If she attempted suicide the day before ( high probative value. But if she attempted suicide 20 yrs before ( low probative value

· Note: Probative value is also connected to the need for evidence i.e. we don’t need evidence of her history when 3 other witnesses can clearly testify that they saw her do it 
· HYPO: Dispute between P and D over who is the birth mother of a certain baby. It is undisputed that both women gave birth to babies at about the same time, but that one of the babies died. To prove that P is the birth mother of the living child, P wishes to offer evidence that when an elder suggested that the child be divided in two, P offered to give the baby to D instead. D objects on relevance grounds. 
· Overrule – it could make the fact that P is the birth mother more probable
· Inference = P is the birth mother of the baby 
· Assumption = birth mother of a baby would rather give her baby away then divide the baby in two. Would place life of the baby above everything else 
· HYPO: Murder. D claims she attacked V in self-defense because Zed told her that V had made a threat against her. It is conceded, however, that Zed was wrong — that V made no such threat. Prosecution therefore objects on relevance grounds to D’s testimony concerning what Zed told D. 

· Overrule - If defense is self-defense because D was in fear, D is in fear based on what Zed told him regardless of whether Zed is telling the truth ( it is still relevant

· HYPO: Bank robbery. To prove D took part in the robbery, prosecution calls W, who testifies that she was standing across the street from the bank and saw D emerge with what appeared to be a bag of money. Later, D offers evidence that W is near sighted and was not wearing his glasses at the time the bank robbery occurred. Prosecution objects on relevance grounds. 

· Overrule – both pieces of evidence are relevant. That W wasn’t wearing glasses and is near-sighted makes it less probable that she saw what she says she saw – potential issue of credibility/ personal knowledge. If she is basically blind without glasses, then she could not have perceived the events
· Probabilistic Evidence Product Rule = when you have probabilities of a number of different variables, you multiply out these fractions 

· The rule only works if the variables are independent of each other and these numbers can be very convincing to the jury 

· 
> Balancing Probative Value Against Dangers  

> Fed Rule 403: Excluding Relevant Evidence for Prejudice, Confusion, Waste of Time, or Other Reasons

· Rule = Court may exclude relevant evidence if probative value is substantially outweighed by a danger of one or more of the following:

· Unfair prejudice

· (1) Evidence might cause jury to draw illogical conclusion (using emotion) 

· Ex: Gory photographs of crime scene or zoomed in picture of wound, but the court must carefully consider the surrounding circumstances because maybe the zoomed in photo conveys crucial info 
· (2) Evidence can distract jury from the real issues of the case, and induce them to decide on an improper basis 

· Ex: D is child molester/ puppy stabber/ mom beater – jury might decide we don’t care if he committed this murder, we just want him off the streets

· (3) Evidence when jury uses it for an impermissible purpose – admissible for one purpose, but not for another and jury uses it for an impermissible purpose 
E ( F1 + F2 
· Confusing the issues

· Misleading the jury 

· Undue delay

· Wasting time 

· Needlessly presenting cumulative evidence 

· Feaster v US – Probative value is simply a matter of deciding what the logical probativeness of evidence is, assuming the source of evidence is credible. In other words, the judge should avoid making determinations of credibility 
· HYPO: Negligence action by P against D.  Prior to trial, D admits negligence and indicates that she will only contest the extent of injury suffered by P.  At trial, P wishes to call a witness to testify that D ran the red light, striking P’s vehicle.  D objects on relevance and Rule 403 grounds.  

· Overrule – evidence is relevant even if it goes to a fact that is not being disputed (unlike CA). However, it may be objectionable under Rule 403 that its probative value is low and it is a waste of time  


· HYPO: Prosecution for being felon in possession of a firearm. D offered to stipulate that he has a felony conviction on his record but denied being in possession of firearm. Prosecution accepted and it was read to the jury. At trial, prosecution offered into evidence a certified copy of D’s judgment of conviction for carrying firearm onto an airplane (felony). Is the evidence relevant?

· Fed: It is relevant because it makes it more probable in that present case that he is a felon since he has a felony on his record. It may be objectionable under 403 by arguing its probative value is low and it is a waste of time  
· CA: Not relevant because the evidence is not in dispute, so inadmissible
> Special Application of Relevance Doctrine: Prelim Questions of Fact  

> Fed Rule 104: Prelim Questions 

· Preliminary questions of fact must be decided before evidence is admissible (basically elements)
· Rule 104(a) = The court must decide any preliminary questions about whether a witness is qualified, a privilege exists, or evidence is admissible. 
· Standard = preponderance of the evidence 
· The court is not bound by evidence rules, except those on privilege. This means the court can consider just about anything in deciding if the prelim facts are established. 
· Takes a fair amount of evidence, meaning harder to get in front of jury
· Rule 104(b) = when the relevance of evidence depends on whether a fact exists, proof must be introduced sufficient to support a finding that the fact does exist. The court may admit the proposed evidence on the condition that proof be introduced later
· Standard = sufficient to support a finding (same as personal knowledge + authentication)
· The court IS bound by evidence rules (they must be looking at admissible evidence to determine the prelim fact), but it takes less evidence, meaning it is easier to get in front of the jury 
· Rule 104(c) = Court must conduct any hearing on a prelim question outside the presence of jury if the hearing involves the admissibility of confession, D in a criminal case is a witness and requests, or justice so requires 
· Rule 104(d) = By testifying on a prelim question, a D in criminal case does not become subject to cross-exam on other issues in the case
· Rule 104(e) = The parties still have a right to introduce before the jury evidence that is relevant to the weight or credibility of other evidence 
Attack Plan:

· Identify the preliminary fact on which admissibility of the evidence depends 

· Q = would the evidence be relevant even if the preliminary fact is NOT true?

· If yes ( it should be decided under 104(a) because the evidence is relevant even if not true

· If no ( it should be decided under 104(b) because the evidence is relevant only if true 

· HYPO: Prosecutor wants to offer Ex A showing machetes found in D garage. D objects on the grounds of relevance. 
· Preliminary fact = victim died from being hacked to death (not stabbed, poison) 
· The evidence would NOT be relevant if the prelim fact is not true ( 104(b) 
· HYPO: Negligence action. D had a passenger in the car. P wishes to testify that after the collision, P walked over to D’s car, knocked on the window, asked what happened, and that a voice answered, “I don’t know what happened. I fell asleep before the accident.” Assume that if D was the speaker, the evidence would not be excluded by the hearsay rule, but that if the passenger was the speaker, the evidence would be inadmissible hearsay. D objects to P’s testimony. 

· Preliminary fact = D was the one who answered, not passenger 

· If the fact is not true, meaning it was the passenger, then the evidence would not be relevant because it doesn’t matter what the passenger was doing before the accident (104(b) 

· HYPO: Same. Assume, however, that the voice from inside the car said, “I don’t know what happened. The windshield was all fogged up.” D objects to P’s testimony.  

· Preliminary fact = D was the speaker 

· If we cannot show that the speaker was D, the evidence is still relevant because if the windshield was fogged, then this is still important – it doesn’t matter whether it was the D or passenger ( 104(a)

· HYPO: Prosecution wishes to present evidence of a written confession signed by D. D admits signing the confession, but claims she only did so after the police threatened to investigate her entire family for any possible wrongdoing. Assume that D is entitled to a decision as to the voluntariness of her confession. To make this decision the court will need to hear testimony from the D and the police.  Where should the jury be during this testimony? 

· Prelim fact = D confession was not voluntary 

· The evidence is relevant even if the prelim fact is not true ( 104(a) 

· The hearing must be conducted outside the presence of the jury under 104(c)
· HYPO: Car accident. P offers testimony of witness who says she heard D say, “I ran the red light.” D will deny ever having made that statement. It is inadmissible hearsay unless deemed to be a statement by the D. 

· Prelim fact = Speaker is D 

· Fed: If the speaker is not D, then the evidence is NOT relevant ( 104(b)

· CA: Analogous provision to the above 

· HYPO: Same. P offers testimony of witness who says she heard a bystander at the accident scene shout, “That Chevy just ran the red light! I’m so excited.” This is inadmissible hearsay unless it is a statement made by W speaking under stress of excitement.  

· Prelim fact = W is speaking under the stress of excitement 

· Fed: If speaker is not under the stress of excitement, the evidence is still relevant ( 104(a)

· CA: Analogous provision to the above
III. Ch. 3: Hearsay
> Fed Rule 801: Hearsay 

· Rule = Hearsay is inadmissible, unless an exception or exemption applies 

· Elements

· (1) Statement 
· Includes oral or written assertion, or nonverbal conduct, if intended to be an assertion

· Assertion = when you are trying to communicate something 

· (2) Of the declarant
· Note: Animals and machines cannot be declarants

· (3) Made not while testifying at the current trial or hearing 

· (4) Offered into evidence to prove the truth of the matter asserted*
· HYPO: To prove “surf was up,” evidence is offered that hordes of surfers headed for that beach -- This is not an assertion because they are not communicating anything = not hearsay
· HYPO: To prove that D committed the crime, testifying witness points to D when asked if the person who committed the crime is in the courtroom – This is an assertion, but not an out-of-court statement because made at the current trial = not hearsay

· HYPO: Spectator in gallery stands up and yells “Denise is a murderer” – this is an in-court statement, but it is made not while testifying = hearsay

· HYPO: Witness testifying at trial is asked, “Tell us what you said in your depo” – even though she is repeating her own statement (D ran red light), it is made at depo so not at the current trial = hearsay  

· Key Q = What is it being offered to prove?

Option 1

· (1) Find the out-of-court statement i.e. look for quotation marks

· (2) Identify what it is being offered to prove / Identify which party is offering the evidence and ask how is this evidence relevant to that party’s case? 

· (3) Given what it is offered to prove, if the out-of-court speaker was lying, would the jury be misled?

· If no ( not hearsay

· If yes ( hearsay

Option 2

· Determine the first inference in the chain of reasoning that leads from the statement to the conclusion 

· If the first inference is the same as the assertion contained in the out-of-court statement, the statement is offered to prove the truth of the matter asserted

· The statement is hearsay if the matter it asserts has to be true in order for the evidence to be relevant
E (evidence) ( I (inference)/ A (assumption) ( F (fact of consequence)

· HYPO: To prove Zed committed the crime, D offers evidence that Z confessed to the crime 
· First Inference = Z committed the crime. This has to be true in order for the evidence to be relevant, otherwise jury would be misled 

· HYPO: To prove P was injured, evidence is offered that when someone asked him at the scene whether he was hurt, P grabbed his own leg and began rubbing it 
· First Inference = P’s leg was injured from the accident. This has to be true in order for the evidence to be relevant, otherwise jury would be misled 

· HYPO: D is claiming self-defense. To prove that V attacked D first, evidence is offered that the day before the altercation, V said “I want to kill D”

· First Inference = Victim wanted to kill. This has to be true in order for the evidence to be relevant, otherwise jury would be misled

· Same. Assume D admits being the one who hit first, and claims he did so because he feared that Victim was going to kill him. V’s statement is offered to prove that fact.

· This statement is being offered to prove that D was in fear, but it is not being offered to prove the truth of the matter i.e. that V attacked D first 

· HYPO: To prove W is insane, and thus, not credible, evidence is offered that she said “I am Elvis”

· This statement is being offered to prove witness is insane, not the truth of the matter asserted which would be that Witness is in fact Elvis (state of mind category)
· Same. Assume W said “I believe I am Elvis” – this would be a statement offered to prove that W is insane

· HYPO: To prove D was acting in heat of passion, D offers evidence that just before he killed V, D’s best friend said to D, “V attacked me.”

· This is not hearsay because the statement does not have to be true in order for the evidence to be relevant. Even if it wasn’t true, the best friend saying it could have provoked D to the point that he acted in the heat of passion


> Categories of Statements that are NOT hearsay   
· (1) Utterance or conduct constitutes “words of independent legal significance” or “verbal acts”  
· Ex: “I accept your offer” = independent legal significance 
· Ex: P v River City Times for publishing an article falsely stating P was a child molester. To prove libel, P offers a copy of the article = independent legal significance
· Ex: To prove board of directors approved resolution, evidence is offered that when the chairperson asked all in favor to say “aye,” a majority did so = independent legal significance
· Ex: To prove she owed the bracelet, P testifies her grandma gave her the bracelet while stating, “Here is your bday present” = independent legal significance 
· (2) Value of the evidence derives from the fact that the words were spoken, not the truth of the matter asserted 

· Ex: To prove Deceased was alive at a certain moment, evidence is offered that at that moment, he said to officer “I’m dead” = doesn’t matter that what he is saying isn’t true, the mere making of the statement matters and is not hearsay
· Ex: To prove Zelda spoke Spanish, witness will testify he overheard her say, “El es muy guapo.” = being offered to prove Z spoke Spanish at that moment, so not hearsay 
· Ex: Evidence that Zelda said, “hablo espanol” offered to prove she speaks Spanish - the statement is relevant to prove 2 different facts, that she spoke Spanish at that moment, which is not hearsay, and that she says she can speak Spanish, which is hearsay
· (3) Words are being offered to show their effect on the listener rather than to prove the truth of the matter asserted 

· Ex: P v D owner of supermarket, after P alleged she slipped on ketchup. To prove the spill was present, P calls W to testify that 15 min before P fell, W told D’s manager that there was ketchup on the floor = Hearsay

· Same, but the statement is offered to prove D was aware of the ketchup spill = not hearsay, effect on the listener

· Ex: To prove D’s knowledge of the condition of his brakes, P offers evidence that mechanic informed D his brakes were faulty and he should fix them asap = effect on the listener

· (4) Words or conduct constitute circumstantial evidence of the declarant’s state of mind 

· Ex: Testator’s will left everything to D, and P claims this was because D exerted undue influence on Testator. To prove Testator had fallen under D’s spell, P wishes to testify that Testator told him, “D really knows how to take care of an old man” = circumstantial evidence of Testator’s state of mind that he had much trust in D

· To prove D did not exert undue influence, D calls W to testify that Testator told W, “I’ve never talked to D about this, but I’ve changed my will and am leaving everything to him.” = this is NOT circumstantial evidence of state of mind, but is an assertion 

· (5) Words or conduct are not assertive or are assertive of something other than what they are offered to prove (subset of circumstantial evidence of state of mind) 

· Ex: To prove plane was safe, D offers testimony that before she got on board and took off, she walked around the plane looking at its wings and engines = not assertive
· Ex: To prove a hurricane was expected, evidence is offered that citizens boarded up their homes = not assertive 

· If evidence is offered that police activated warning siren = assertive

· Ex: To prove Z robbed a bank, evidence introduced that shortly after robbery, Z bought a $25k car with cash = not assertive 

> Hearsay v. Personal Knowledge Objections    
· Q = Is the fact the witness is testifying to the fact witness perceived – FT = FP?

· If yes, witness has personal knowledge and the objection is hearsay

· If no, objection is lack of personal knowledge

· Ex: To prove P had defective brakes, D calls W who testifies that on the day before the accident, she heard the mechanic tell P, “I just took a look at your brakes and they’re shot” = personal knowledge because FT = FP so the objection is hearsay 

· Ex: To prove P was on notice of the defect, D’s witness testifies “P’s brakes were shot.” Witness is relying on what she heard the mechanic say = the objection is personal knowledge because witness did not perceive that P’s brakes were shot (Note: it would be different if she said “I heard mechanic say…”

> Multiple Layers of Hearsay    
> Fed Rule 805: Hearsay Within Hearsay 

· Rule = Where there are multiple layers of out-of-court statements, if one component is hearsay, the whole thing is hearsay. Unless an exception applies to each layer
· HYPO: Prosecution of D, tall blonde man for bank robbery. Z testified at an earlier trial of the same case that the robbery was committed by a tall blonde man. First trial ended in a hung jury. Before the case could be retried, Zed died. The prosecutor calls Court Reporter who transcribed the testimony at the first trial, to read Zed’s testimony from the official transcript 
· 1: Zed Statement that the perpetrator is a tall blond man = hearsay 
· 2: Court reporter reading transcript (the transcript is the court reporter’s statement) = hearsay 
· HYPO: To prove D’s involvement, prosecution calls W, teller who was in the bank at the time of the robbery, to testify that just after the robbery, she told a police officer that the robber was a tall blond man = Hearsay 

· HYPO: To prove Deceased lived for a time after the crash, P calls Witness to testify that she did not speak to deceased, but that Bystander told her that Deceased said, “I’m alive.”
· 1: Deceased said “I’m alive” = value derived from the words spoken = not hearsay

· 2: Bystander tells Witness what Deceased said = hearsay

· If one layer is hearsay, the whole thing is hearsay 

· HYPO: To prove it was raining at a particular time and place, evidence is offered that people opened their umbrellas = not hearsay because not asserting anything 

· HYPO: To prove D was home on the night of the crime, D testifies that earlier that evening, before the burglary took place, she told her husband, “I have a horrible stomach ache” 
· “I have a horrible stomach ace” = first inference = that she had a stomach ache. This has to be true in order for the statement to be relevant, otherwise the jury would be misled. 
· HYPO: To prove D never left her house the night of the crime, D testifies she is a Sagittarius, that she read her horoscope on the day of the crime which red “Your life will take a bad turn if you don’t stay home tonight” = not hearsay because it is effect of the listener 

· HYPO: To prove D knew about Zed’s poor driving habits, P calls W to testify that a week before the D loaned the car to Zed, W told D that Zed was “the most irresponsible and reckless person I’ve ever met” 

· If being offered to prove Z is irresponsible and reckless, it is hearsay

· If being offered to prove D knew about Z driving, then it is effect on the listener 

· HYPO: To prove D was aware of Zed’s recklessness, P calls W to testify that several days before D loaned the car to Zed, Abel told witness that he had just told D that Zed was the most reckless person he had ever met 

· 1: Abel told D that Zed was reckless = effect on the listener
· 2: Abel told Witness that he told D Zed was reckless = hearsay

· If one layer is hearsay, the whole thing is hearsay
· HYPO: After accident, P receives letter from Zed, witness to the accident, stating that D’s car ran a red light and struck P’s car. Prior to trial, P took Zed’s depo and Zed repeated the statement. Zed died before trial. P wishes to use the transcript of Zed’s depo to prove D ran the light and struck P

· 1: Testimony at depo = hearsay

· 2: Transcript is a statement by the court reporter = hearsay

· HYPO: To prove that D slandered her, P calls Zed to testify that she was not in the audience when D said P stole money from many of elderly clients, but that after the meeting, Witness told her that D claimed P had stolen money from many of his elderly clients 
· 1: D saying P stole money = not hearsay, words of independent legal significance (slander)

· 2: Witness saying D claimed P had stolen money = hearsay 

> Hearsay Exemptions aka Non-Hearsay    
Note: CA Code does not consider these exemptions, but considers these exceptions, so unlike fed where we say it is NOT hearsay, under CA, it is hearsay but admissible under the exception
> Fed Rule 801(d)(2): PARTY ADMISSIONS 
> Fed Rule 801(d)(2)(a): Simple Party Admissions / Opposing Party Statement 

· Elements: 

· (1) Out-of-court statement made by the party in an individual or representative capacity, &

· (2) it is offered against that party

· NOTE: this rule does not require personal knowledge

· HYPO: To prove D’s liability, P wishes to testify that a week after the collision, D contacted P and said, “I fell asleep just before the accident” – out of court statement by D, offered against D = simple party admission 
· HYPO: Same. P wishes to testify D also said, “I crossed the center line just after I fell asleep.” D objects for lack of personal knowledge – out of court statement by D, offered against D = simple party admission. No personal knowledge requirement
· HYPO: Physician brags at party, “I am treating a superstar for insomnia.” Later the superstar dies from an overdose of a prescription drug used to treat insomnia. Superstar children sue physician. Children seek to introduce physician statement to prove he is liable – out of court statement by physician, offered against physician = simple party admission 


> Fed Rule 801(d)(2)(b): Adoptive Admissions 

· Elements: 

· (1) Out-of-court statement and the party manifested that it adopted or believed to be true
· (2) it is offered against that party
· Rule = silence by the party is considered adopting the other person’s statement, if you would expect under the circumstances that if the statement was not true, then D would say so 

· Decide preliminary fact that silence was an adoption under 104(a) 

· HYPO: Irene says to friends, in her husband’s presence, “You should see the diamonds Donald picked up in his latest heist.” Donald smiles and says nothing. Donald is tried for grand theft. Prosecution calls the friends to testify about Irene’s statement and Donald’s reaction

· The silence paired with the smile is enough to be considered an adoptive admission that he recently did the heist 

· HYPO: Shortly after D’s arrest, and after Miranda rights read, bank teller approached D and stated, “You are the one who point that gun at me.” D did not respond. 

· Because of the context and having been read his Miranda rights, reasonable person would remain silent and this is NOT an adoptive admission

> Fed Rule 801(d)(2)(c): Vicarious Party - Authorized Admissions 

· Elements: 

· (1) Out-of-court statement made by a person whom the party authorized to make a statement on the subject, &
· (2) it is offered against that party
· Decide preliminary fact that statement was made by authorized party under 104(a) 

· HYPO: To prove D was physically fit to meet his commitment, P calls witness, a reporter, to testify that shortly after the alleged snow sled accident, D’s publicist told her that D was feeling fine and looked forward to his upcoming expedition 

· Admissible because publicist is authorized to make statements

> Fed Rule 801(d)(2)(d): Vicarious Party – Agency Admissions 

· Elements: 

· (1) Out-of-court statement made by the party’s agent or employee, 

· (2) on a matter within the scope of that relationship and while it existed, & 
· (3) it is offered against that party
· Decide preliminary fact(s) under 104(a)
· HYPO: P v supermarket after falling in produce aisle caused by puddle of water on the floor. To prove the puddle existed, P wishes to testify that shortly after the fall, Zed, the store’s produce dept. manager apologized to P for “not cleaning up the puddle”
· Not admissible as authorized admission because he is not an authorized spokesperson 
· Produce manager is an employee, statement was within the scope of the relationship while it existed and is being offered against supermarket = agency admission
· HYPO: To prove negligence, P wishes to testify that after the accident, the driver approached P and said, “I didn’t notice that the light had changed. My company will pay your damages. 
· Not admissible under agency admission because it is not within the scope of his relationship to make statements about what his company will or will not pay

> Fed Rule 801(d)(2)(e): Co-conspirator Statements  

· Elements: 

· (1) There is a conspiracy

· (2) Declarant must have been a member of the conspiracy

· (3) Statement must have been made while the conspiracy was in existence (during its course)

· (4) Statement must have been made “in furtherance of” the conspiracy 

· (5) it is offered against that party  
· Decide preliminary facts under 104(a) 
· HYPO: To prove D supplied the poison used to kill the victim, prosecution calls W, a bartender, to testify that a few months before the killing took place, D and Zed were sitting at the bar and Zed said to D, “If you can get the anthrax, I’ll take care of the delivery. 

· Fed: It is not clear from these facts that the conspiracy was in existence so not admissible under co-conspirator statements 

· CA: This admissible even where Zed makes a statement prior to D officially being in agreement with the conspiracy. As long as the conspiracy is in existence, statement is admissible against D even if he is not fully recruited 

· Note: Speaker must be the conspiracy, but not necessarily the party we are attributing it to (i.e. D)

· HYPO: P testifies truck crashed through her bedroom window and driver said, “I fell asleep while driving.”
· Fed: This is non-hearsay because it is an opposing party statement 
· CA: This is hearsay, but admissible under equivalent exception 

· What if driver acted properly, the accident was caused by faulty brakes and driver’s out-of-court statement was, “The company mechanic sometimes forgets to check the brakes.

· Fed: Admissible under vicarious party –agency exemption 

· CA: Inadmissible because the speaker is not the person whose action caused the liability 
 
> Fed Rule 106: Completeness Doctrine  

· Rule = If a party introduces all or part of a writing or recorded statement, an adverse party may require the introduction, at that time, of any other part – or any other writing or recorded statement – that in fairness ought to be considered at the time (N/A to oral statements**)

> Fed Rule 801(d)(2): PRIOR STATEMENTS OF WITNESSES 
> Fed Rule 801(d)(1)(a): Prior Inconsistent Statements  
· Elements: 

· (1) Declarant must testify at the trial or hearing 

· (2) Is subject to cross-examination 
· (3) Made a statement that is inconsistent with witness’s testimony at trial 

· (4) Statement was given under penalty of perjury at a trial, hearing, or other proceeding, or in a depo

· Prior inconsistent statements may be introduced for substantive purposes or impeachment purposes. If being offered for impeachment, the above elements are not required 


> Fed Rule 801(d)(1)(b): Prior Consistent Statements  
· Elements: 

· (1) Declarant must testify at the trial or hearing 

· (2) Is subject to cross-examination 
· (3) Made a statement that is consistent with witness’s testimony at trial 

· (4) Is being offered:

· To rebut an express or implied charge that declarant recently fabricated it or acted from a recent improper influence or motive in so testifying, or 

· To rehabilitate the declarant’s credibility as a witness when attacked on another ground

· *The statement must have been made before the alleged fabrication or before the alleged improper influence or motive arose 

· Ex: A prior consistent statement made after the alleged bribe or alleged fabrication would not be admissible

> Fed Rule 801(d)(1)(c): Statements of Identification  
· Elements: 

· (1) Out of court statement made by now, in-court witness 

· (2) Declarant must testify at the trial or hearing 

· (3) Is subject to cross-examination 

· (4) Made a statement that identifies a person as someone the declarant perceived earlier 

· Identification must be of a specific person. Description is not enough
· HYPO: Murder. W observed the killing, described the perpetrator to the police, and picked D out of a line-up the next day. Witness appears for prosecution at trial. On direct, W only testifies about the facts of the killing itself; prosecutor does not ask about the lineup. Prosecutor calls office who arranged the lineup to testify about the lineup and W identification of D
· All elements are satisfied. Nothing in the rule requires the statement come from the W as long as she is at trial and subject to cross-exam 
· HYPO: W was at police station giving a statement when she noticed D being interrogated, and told the officer that D was the one who committed the crime = statement of identification 
· HYPO: Prosecution calls W, who testifies that he was present at the scene of the crime and that D was the perpetrator. The defense does not cross-examine. Prosecution then calls Officer who testifies that, over a year after the killing, D was apprehended and placed in a police lineup during which W pointed at D and said, “That’s your man!” 

· Fed: Admissible because all elements are met 

· CA: Over a year may be too long, no longer “fresh” in the witness’ memory

> Hearsay Exceptions aka Admissible Hearsay    

> >Fed Rule 803: Availability of Declarant Immaterial 

> >>Time Sensitive Statements
> Fed Rule 803(1): Present Sense Impression  

· Elements: 

· (1) There must have been an “event” or “condition”
· (2) The statement must describe or explain that “event” or “condition”
· (3) Declarant must have made the statement “while or immediately after perceiving it”

· Note: This is when declarant is describing something while simultaneously perceiving 
· Focus is on the timing of the statement 
· Ex: D claims he was in another town on day of murder. Prosecution calls W to testify that he was talking to victim on the telephone the day of the murder when Victim said, “D just walked into the room. It looks like he wants to show me his chainsaw. I will call you right back.” He never did.
· HYPO: Vehicular manslaughter and police gave expert tire track pattern on the ground and one of D’s car. Prosecution calls officer to testify that he showed the two photos to an expert who looked at them and said, “the tread patterns match.” D objects on grounds of hearsay
· Sustain objection – too much time has passed for this to be considered present sense impression
· HYPO: D claims he was in another town on day of murder. Prosecution calls W to testify that he was talking to victim on the telephone the day of the murder when Victim said, “D just walked into the room. It looks like he wants to show me his chainsaw. I am smiling and waving at him. I will call you right back.” He never did.

· Fed: Admissible under present sense impression

· CA: Only certain parts of the statement would be considered admissible. “Chainsaw” does not explain, qualify, or make understandable conduct 

> Fed Rule 803(2): Excited Utterance   

· Elements: 

· (1) There must have be a “startling event or condition”

· (2) The statement must “relate” to that event or condition

· (3) Declarant must have “been under the stress or excitement that it caused” when she made the statement

· Note: Look at the verb/ exclamation point for exam purposes 
· Focus is on the psychological state of the declarant 
· Decide preliminary facts under 104(a) 

· HYPO: Police officer arrived at scene of alleged assault and battery. About 5 min after the incident. Prosecution wants officer to testify that when she approached V, V was sitting on the sidewalk sobbing, and when she saw Officer, she immediately said, through her sobs, “My husband hit me!” D objects claiming hearsay

· This is excited utterance because she is under the stress or excitement – sobbing and throwing around !!!!

· HYPO: To prove the killing took place outside the bank at 1pm, prosecution calls W to testify that she was in front of the bank at 1pm when she heard Bystander scream, “Did you hear that gunshot?” D objects claiming hearsay

· This is excited utterance, but can’t say present sense because the timing is not clear 

· Assume Bystander did not scream until W noticed Bystander looking frantically around her and asked Bystander what happened --- this is not present sense, but arguably excited utterance. Could also argue it is just a reasoned response to the question asked. Assuming the court is in equipoise as to whether it was excited utterance or deliberate response, the court should sustain any objections because parties have not met the preponderance of the evidence, more likely than not standard

· HYPO: P alleges the cyclists were heading in opposite directions when D suddenly veered into P’s path, causing the collision. To prove D veered into P’s path, P calls W to testify she heard P yell, “You’re in my path!”

· This would qualify as excited utterance and present sense impression


 

> >>Statements Concerning State of Mind and Physical Condition
> Fed Rule 803(3): Then-Existing Mental, Emotional, or Physical Condition   

· Elements: 

· (1) Statement of the declarant’s then existing state of mind (such as motive, intent, or plan), or emotional, sensory, or physical condition (such as mental feeling, pain, or bodily health)
· (2) But not including a statement of memory or belief to prove the fact or remembered or believed, unless it relates to the validity or terms of the declarant’s will  
· These statements are excluded because it addresses things in the external world, rather than the internal world 

· Ex: Shepard v US – D charged with and convicted of murdering wife via poison. Prosecution offers statement that wife says, “Dr. Shepard poisoned me.” – the court is not allowed to admit statements concerning a fact remembered or believed if offered to prove the fact remembered or believed 

· AKA the state of mind exception – the way someone described their stand of mind 

· Statement MUST be personal to the speaker

· This rule allows hearsay statements regarding the speaker’s INTERNAL reality 

· CASE: Mutual Life Insurance v. Hillmon – Mrs. Hillmon is suing insurance company and must prove H is dead. She offers evidence that his body was found. Insurance company claims the body is Mr. Walters and H killed him, and that this is a scam to claim the H’s insurance policy. Insurance company wants to introduce letters that Walters was going to go to Colorado w H.
· This is hearsay, but the state of mind exception would apply because the letter shows Walter’s state of mind, that he had an intention or plan to do something

· Once you have a statement of intent or plan, it is admissible to prove state of mind. It is also a matter of logic that the evidence can be used to infer the speaker acted in accordance with the intention (he planned to go to Colorado and actually did go)
· 3 situations to be aware of: 

· one person describing his own intention = admissible 

· Ex: I am going to the movies later

· one person describing another person’s intention = inadmissible

· Ex: Ella says to V: Roger is going to be at the Diner today 

· Ex: D is planning to come over for dinner tonight 

· one person describing an intention to do something with another person = split authority 

· Ex: Ella writes, “Tomorrow, I am going to go on a hike with Zed”

· Fed courts would find this inadmissible as against Zed, but admissible against Ella

· CA courts would allow this to be admissible against both parties. Note that the intentions have to be the same i.e. I am going to the movies but Zed is going to Colorado would not work 
· Rule = a person’s statement of intention to do something in the future is admissible both to prove that the speaker had such an intention and that the person acted upon that intention  

· Rule = Backwards-looking statements NOT covered by this Rule because it is not then-existing 
· HYPO: To prove D was the perpetrator, prosecution calls officer to testify that the day after the crime she interviewed Victim who said, “I distinctly remember that the guy had long, straight hair and was well over 6 ft tall”

· Inadmissible - it is a statement of memory or belief offered to prove the fact remembered

· HYPO: To prove D was the killer, prosecution wants to offer Victim’s statement a few days before he was killed, saying, “I am afraid of D because he threatened to hurt me”
· Statement 1 = I am scared ( admissible because fear is a state of mind 

· Statement 2 = because D threatened me ( inadmissible hearsay



> Fed Rule 803(4): Statement made for Medical Diagnosis or Treatment    

· Elements: 

· (1) Statement made for purposes of medical diagnosis or treatment
· (2) Content must describe medical history, past or present symptoms/ sensations, their inception, or general cause 
· (3) Must be reasonably pertinent to medical diagnosis or treatment 

· Note: this applies to past and present statements 

· Unlike 803(3), statement does not have to be personal to the speaker 
· Applies only to statements made for the purpose of obtaining medical diagnosis/ treatment, not statements giving medical diagnosis/ treatment  

· HYPO: To prove D car struck P, causing a hip injury, P calls the ER doctor who treated her to testify that when the paramedic brought P into the emergency room, the paramedic said, “P says her hip hurts”

· Statement #1 = P tells paramedic her hip hurts

· Admissible under 803(3) then existing physical state 

· Admissible under 803(4) as present symptoms 

· Statement # 2 = paramedic tells doctor what P said about her hip 

· Not admissible under 803(3) because it is not personal to paramedic

· Admissible under 803(4) because it is for purposes of obtaining medical treatment

· HYPO: Suppose P adds, “I fell hard after that car hit me”

· Not admissible under 803(3) because this is a statement of memory or belief offered to prove the fact remembered or believed (that the car struck P)

· Admissible under 803(4) because it is related to the inception or general cause of the problem

· Assume P adds “the driver had a suspended license” ( not admissible because it is not reasonably pertinent to medical diagnosis or treatment 


· HYPO: To prove P was injured in the collision, P calls W to testify that at the scene, when W asked P if she was hurt, P said “My leg is killing me”

· Fed: Admissible under 803(3) state of mind, but not 803(4) because it is not made for purposes of obtaining medical treatment or diagnosis

· CA: Admissible under its equivalent state of mind exception 

· HYPO: At the scene, P said, “I was feeling fine before the accident”

· Fed: Not admissible under 803(3) because it is not then-existing, but referring to the past. And it is not admissible under 803(4) because it is not made for purposes of obtaining medical treatment or diagnosis

· CA: Admissible under Statement of declarant’s previously existing physical state, but there is no federal counterpart

· HYPO: Same but P statement was given to a paramedic, who, upon arriving at the accident scene asked P about his general medical condition prior to the accident. P is available to testify

· Fed: Admissible under 803(4) because paramedic is asking for purposes of obtaining medical diagnosis or treatment 

· CA: Not admissible under Statement of previously existing physical state because that rule requires declarant to be unavailable.

> Fed Rule 803(5): Recorded Recollection Exception   

· Elements: 

· (1) Witness must once have had personal knowledge about the matter within the record/ writing
· (2) Witness must now not be able to “recall well enough to testify fully and accurately”

· (3) Memo or record of the witness’s knowledge must have been “made or adopted by the witness”

· (4) At a time when the matter was fresh in the witness’s memory, and
· (5) Memo or record must reflect the witness’s prior knowledge accurately 

· This rule allows the record to be read to the jury. It can only be offered as an exhibit if being offered by the adverse party 

· Decide preliminary facts under 104(a) 


> Fed Rule 612: Writing Used to Refresh a Witness   

· Rule = A party can use a writing to refresh a witness’s recollection while testifying, or before testifying, if the court decide justice so requires
· But when a party does this, it opens the door for the adverse party to have the writing produced at the hearing, to inspect it, to cross-examine the witness about it, and introduce in evidence any portion that relates to the witness’s testimony. 

· If producing party claims that it includes unrelated matter, court must examine in camera, delete unrelated portion, and order the rest delivered to adverse party. Any deleted portion over objection must be preserved for the record 

· If a writing is not produced or delivered as ordered, court may issue any appropriate order. If the prosecution does not comply in a criminal case, the court must strike the witness’s testimony or declare a mistrial if justice so requires 

· Note: Anything can be used to refresh the recollection of a witness

· The 803(5) exception should be used only after the party has attempted to use a writing to refresh a witness
· HYPO: To prove D was not involved, D calls bartender witness to describe the person who started the fight. W testifies she cannot remember. D wishes to show a copy of a note W wrote after the event which has a description of the attacker as an Asian male 
· This is an example of using a writing to refresh witness memory – no objection
· Assume Witness looks at it and then says she has no memory of the attacker’s appearance. She affirms that after the brawl, she wrote the note including a description of the aggressor, affirmed it was written while fresh in her memory, and it contained an accurate description. D then offers the document to W to read out loud. 
· This falls under the 803(5) exception and should be read to the jury 
· Note: If P objects to the document being read, he can ask to take the Witness on voir dire, which the court would allow, in an attempt to show for example, that the document was actually written several weeks after the event. This means the exception is n/a because it was not “fresh in her memory”
· Assume prosecution inspects the doc to see that white male was previously written but crossed out to show Asian male. ( it can be offered as an exhibit because prosecution is the adverse party 
· Assume the note was written by a bar patron, and officer found during the investigation. D wishes to show the note to W in an effort to refresh recollection ( even though W didn’t write the note, it can be used under 612 to fresh recollection. However, it wouldn’t be allowed under 803(5) exception because it is not W’s memo 
· Assume W didn’t write any note, but gave a description to an officer when the appearance was fresh in her mind and affirms it was accurate. D asks if W saw what officer wrote down and whether it was accurate, and she affirms. D asks the description to be read to the jury ( this is an example of adopting and would fall under 803(5) exception
> Fed Rule 803(6): Records of a Regularly Conduced Activity/ Business Records    

· A record of an act, event, condition, opinion, or diagnosis is admissible if: 

· Elements: 

· (1) Made at or near the by – or from info transmitted by – someone w knowledge
· (2) Kept in the course of a regularly conducted activity of business, organization, occupation, or calling, whether or not for profit
· (3) Making the record was a regular practice of that activity 

· (4) Shown by testimony of the custodian or another qualified witness, or by certification with Rule 902(11) or (12) or with a statute permitting certification 
· (5) Opponent does not show source or method or circumstances suggesting lack of trustworthiness 

· HYPO: The record states, “Admitting nurse informs me that patient stated he had abdominal pain. My prelim diagnosis is permanent impairment of anterior keester.” Suppose Doctor statement was not in the record but was an oral statement reported in the testimony of the witness who heard the doctor make the statement. 

· Statement 1 = Patient says he is in pain ( admissible under state of mind or medical diagnosis

· Statement 2 = Nurse tell Dr patient was unconscious when he arrived ( this is admissible as a record of condition under 803(6)

· Statement 3 = Dr statement re diagnosis ( admissible as record of diagnosis under 803(6)

· HYPO: The record states, “Admitting nurse informs me that patient stated the other driver ran the red light. My prelim diagnosis is permanent impairment of anterior keester.”

· Statement 1 = Patient says other driver ran the red light ( inadmissible hearsay 

· Statement 2 = Nurse tell Dr patient said driver ran red light ( this is admissible as a record of condition under 803(6) because nurse is acting within duties of employment 

· Statement 3 = Dr statement re diagnosis ( admissible as record of diagnosis under 803(6)
· HYPO: P, an employee of D, was injured on job. Immediately after the accident, D directed factory foreman to prepare a report of the accident, the first accident in the history of the factory. Foreman report states, “In my opinion, P got hurt because he wasn’t paying attention to what he was doing. Foreman is unavailable to testify and D offers the report into evidence. 
· Fed: This is a problem because it was the first report so it may be not be considered “regular practice of that activity”

· CA: May be admissible because no comparable provision, but may be inadmissible because it does not include “opinion”

> Fed Rule 803(8): Public Records and Reports    

· A record or statement of a public office is admissible if it sets out: 

· (1) the office’s activities 
· Ex: city payroll docs or personnel records 

· (2) a matter observed while under a legal duty to report, but not including, in a criminal case, a matter observed by law-enforcement personnel, or  
· Note: police reports are admissible in civil case, but inadmissible in a criminal case, unless offered by the D

· (3) in a civil case or against the gov in a criminal case, factual findings from a legally authorized investigation 
· (4) Opponent does not show source of info or other circumstances suggesting lack of trustworthiness

· HYPO: State offers evidence of the police forensic report describing the genetic characters of the sample taken from the murder scene as a match to D’s blood sample

· Inadmissible under (2) because it is a criminal case and is a matter observed while under a legal duty to report. Inadmissible under (3) because the case is not against the gov
· Note: Even if the prosecution could establish all elements of 803(6), there is a policy that limits police reports against the accused in criminal cases, so even if another exception were to apply, it doesn’t matter under this type of fact pattern

· HYPO: Same. Assume defense offers into evidence a portion of the same report that shows the second sample taken from murder scene does NOT match the D. 

· This is admissible under (3) because it is being offered against the gov 

· However, prosecution would argue that the other portion of the report should be admitted under the completeness doctrine, otherwise the jury would be misled 

· HYPO: Same. Prosecution offers the portion of the report where the forensic specialist stated that she found crime scene blood samples under the victim’s fingernails

· This is inadmissible under (2) because it is a matter observed, not a factual finding  


· HYPO: Prosecution offers into evidence a written report from the police lab that states the substance discovered in D apt was cocaine. 

· Fed: inadmissible because it is a record by law enforcement against the accused

· CA: No comparable provision, likely admissible 
> Fed Rule 803(7): Absence of a Record of a Regularly Conducted Activity     

· Rule = Records of a regularly conducted activity, subject to the elements above, are admissible to prove that the matter did not occur or exist 

> Fed Rule 803(10): Absence of a Public Record     

· Rule = Public records, subject to the elements above, are admissible to prove that the matter did not occur or exist
· Ex: Possession for an unregistered firearm, and prosecution introduces evidence that Dept. of Public Safety reveals the absence of any registration by D


> > Fed Rule 804: Unavailability of Declarant Required 
> Fed Rule 803(a): Unavailability  

· Exempt based on privilege 

· *Refusal to testify regardless of court order

· *Testifies to not remembering 

· Cannot be present or testify because of death or then-existing illness 

· Proponent has not been able to procure the individual through reasonable means 

· N/A if the proponent wrongfully caused declarant’s unavailability in order to prevent declarant from attending or testifying   
· HYPO: Prosecution calls alleged member of D crime family to testify to the org of the family’s criminal enterprises. Witnesses refuses despite a court order
· Fed: Unavailable because refusing to testify

· CA: No comparable provision 

· HYPO: Witness takes the stand, but refuses to give an oath or affirmation 

· Fed: could argue that witness is refusing, but no CA comparable provision

· CA: Unavailable because he is disqualified from testifying for refusing to take an oath 

· HYPO: Witness is sworn and takes the stand, but claims to remember nothing about the business

· Fed: unavailable because testifying to not remembering 

· CA: No comparable provision

· HYPO: Prosecution has been unable to serve the witness to appear. Prosecutor knows W cell phone number but never calls to ask if he would voluntarily appear.

· Fed: Not unavailable because didn’t take reasonable means to contact

· CA: Unavailable because unable to compel attendance 

· HYPO: W is 10 yrs old who was sexually abused and beaten by D. Psychiatrist testifies that W is deathly afraid and if made to testify in open court, he will suffer significant trauma

· Fed: could argue then-existing illness, but no CA comparable provision 

· CA: Unavailable based on expert testimony establishing physical or mental trauma 
> Fed Rule 803(b)(1): Former Testimony Exception 

· Elements: 

· (1) Declarant unavailable 
· (2) Declarant was a witness at the current, or another, trial or hearing, or was a deponent 
· (3) Crim case = hearsay is being offered against the party who was present in the first case, and had an opportunity and similar motive to develop witness’s testimony  
· Note: if former testimony was in a grand jury proceeding, the D did not have the opportunity to develop 

· (4) Civil case = hearsay is being offered against party who was present in the first case, or a predecessor in interest of that party, and had an opportunity and similar motive to develop witness’s testimony 

· Majority: Predecessor in interest means something like privity
· Minority: Predecessor in interest means the two parties have similar interests
· HYPO: Bank robbery. At earlier trial, W testified for prosecution that she saw D and Zed point weapons at the bank tellers and demand money. Hung jury. At new trial, prosecution calls W to give same testimony, but W refuses despite court order. Prosecution wants to offer evidence of transcript of W testimony from first trial 

· Statement 1 = Witness saw D and Zed point weapons and demand money ( admissible under former testimony, because D had opportunity and similar motive to develop W 
· Statement 2 = official court transcript ( business records or public records exception will apply 

· Assume prosecutor calls newspaper reporter who was in court for W testimony at the first trial and asks him to relate the substance of W testimony ( former testimony exception because any witness who was there and can remember the testimony is allowed to prove the former testimony (and all other elements satisfied) 

· Assume prosecutor wants to offer the transcript against both D and Zed in second trial ( not admissible because Zed was not present in the first case

· HYPO: Civil action for battery by P v Zed and Corp. P alleges Zed committed battery. State filed charges against Zed. At that trial, prosecution called W who testified she saw it happen. Z cross-examined W, and was ultimately acquitted. W died before the civil action. P now offers against both Zed and Corp the transcript of testimony at the criminal trial. Assume P claims Corp is liable under respondeat superior theory
Zed

· Statement 1 = testimony of witness in first case = admissible under former testimony exception 

· Statement 2 = court reporter assertion in written transcript ( admissible under public or business records exception 

Corp

· Statement 1 = testimony of witness in first case = inadmissible because Corp is not a predecessor in interest because Zed and Corp are not in privity and did not have similar motives 

· Statement 2 = court reporter assertion in written transcript ( admissible under public or business records exception


· HYPO: Airplane crash kills all passengers. Estate of passenger X v Airline for wrongful death and expert testified as to defective design. Expert is now dead. Estate of passenger Y v Airline for wrongful death and offers the former testimony of the expert witness

· Fed: Admissible under former testimony exception 

· CA: admissible under equivalent provision 

· Assume Airline offers testimony against Y: 

· Fed: Not a problem if the jdx follows minority approach which says predecessor of interest have similar interests 

· CA: Admissible assuming Y and X have similar interests (fed minority approach)
· HYPO: First proceeding was nuisance against Airline for noise pollution. Airline offered expert testimony. Expert dead. Estate of Y now offers that testimony in wrongful death against airline

· Fed: Inadmissible because airline did not have a similar motive in the two cases

· CA: Admissible because in the first case, airline called the expert on their own behalf, so it is allowed in the second case – no comparable fed provision 

· HYPO: Prosecution for racketeering after grand jury indictment. Prosecution calls W to testify before grand jury, who testified D had no involvement in the racketeering. Other witnesses lead to the indictment. W dies in a plane crash before trial. At trial, D offers evidence of the transcript of W testimony from grand jury proceeding 

· Fed: could argue admissible because it is being offered against the prosecution who had the opportunity and similar motive to develop that witness 

· CA: Admissible because in the grand jury proceeding, prosecution called this witness on their own behalf, so it is allowed in the second case – no comparable federal provision 

· HYPO: Breach of Contract. P deposed one of D’s employees. Witness is unavailable and P offers testimony into evidence. D was present at the depo and examined witness extensively. D objects

· Fed: admissible under former testimony exception 

· CA: Not admissible under equivalent provision

· **EXCEPTION = CA Civ Pro says this is admissible if deponent is unavailable or lives more than 50 miles from the courthouse (this is an exception to evidence code) 

> Fed Rule 803(b)(2): Dying Declaration Exception 

· Elements: 

· (1) Declarant unavailable 
· (2) Case must be civil action or homicide prosecution
· (3) Statement made by the declarant while believing death to be imminent 
· (4) Made about its cause or circumstances 
· Note: This does not require the declarant actually be dead 
· HYPO: To prove D was involved in the fight, P wants to offer evidence that Zed (bystander to accident) was recovering in hospital when he said to nurse, “I must follow the white light. D put me here, but I will be at peace soon.” Zed has recovered, but by the time of trial he is out of the country and beyond the reach of the court’s subpoena power
· Admissible under dying declaration 
· HYPO: Suppose that prior to making the above statement, D wants to offer evidence that Zed told visiting family member, “I plan to sue D when I get out of here”
· Not admissible under dying declaration, but this falls under the state of mind exception
· HYPO: Testator died from injuries in car crash. P offers evidence that shortly before testator died she said, “I’m going fast. My will was the product of undue influence” 
· Inadmissible because even though under the belief of impending death, it was unrelated to the circumstances causing that belief (car crash)  

· HYPO: Prosecution of D for attempted murder. D denies involvement. Attack on victim left her critically injured and she lapsed into a coma, from which she has not recovered. Prosecution wants to offer evidence that before becoming comatose, victim said, “I don’t expect to make it. I hope D pays for this”
· Fed: Not admissible because not a homicide case

· CA: Not admissible because victim not yet actually dead 

> Fed Rule 803(b)(3): Declaration Against Interest Exception 

· Elements: 

· (1) Declarant unavailable 
· (2) Reasonable person in the declarant’s position would have made the statement only if the person believed it to be true because it is so contrary to the declarant’s pecuniary or proprietary interest, or had so great a tendency to invalidate the declarant’s claim against someone else or to expose the declarant to civil or criminal liability 
· (3) If offered in a criminal case that exposes the declarant to criminal liability, the statement must be supported by corroborating circumstances that clearly indicate trustworthiness

· HYPO: To prove that it was P’s car that crossed the center line, D calls Zed, a passenger in P’s car, and asks Zed if it isn’t true that, after the accident, Zed admitted to an officer that she grabbed P’s steering wheel as a joke and that the car veered left crossing the center line. But Zed refuses to answer even though the court has ordered him to do so. D calls officer to whom Zed made the statement, to relate what Zed said 

· Admissible under 803(b)(3) 

· HYPO: To prove Zed, not D, committed the crime, D offers evidence that Zed, a member of the underworld family told his don that he set up a terrific cocaine distribution network just as the don had told him to do. Zed died before trial 
· Inadmissible because the statement was probably not against Zed’s interest. He wants to tell the boss he is doing his job

· Assume Zed made the statement to an under-cover posing as a drug buyer ( Inadmissible because as far as Zed knows, this is a buyer and wouldn’t be against his interest

· Assumed Zed made the statement while being interrogated and that D presents evidence that a search of his apt revealed a large quantity of cocaine and a list of buyers ( admissible because only a reasonable person would say it if true to an officer and there is corroborating evidence as required for a criminal case 

· HYPO: To prove Zed, not D, transmitted an STD to P, D offers evidence that before Zed learned she had an STD, she told a friend about her relationship with P. Zed disappeared

· Inadmissible because the statement was made when not against Zed’s interest

· Assume Zed made the statement after learning she had an STD ( admissible under the exception because Zed should have known it would expose her to liability 

· HYPO: Murder. Victim was a member of clergy. Defense offers into evidence a note in victim’s handwriting that reads, “I have swallowed a bottle of poison because I have lost my faith”
· Fed: Inadmissible because this is not a declaration against interest

· CA: Admissible under the broad definition subjecting victim to social disgrace

> Fed Rule 803(b)(6): Forfeiture by Wrongdoing Exception 

· Elements: 

· (1) Declarant unavailable 
· (2) Statement offered against a party that wrongfully caused – or acquiesced in wrongfully causing – the declarant’s unavailability as a witness, and did so intending that result 
· Classic Ex: D arranges to murder a prosecution witness or intimidate them into not testifying 
· HYPO: P plans to call Witness who observed accident. Prior to trial, D pays witness to “disappear” for a while, making him unavailable. P wishes to offer into evidence Witness’s statement to officer the day after, stating that D ran the red light and struck P. 

· Fed: Admissible under 803(b)(6)

· CA: Inadmissible because the witness must either be dead or kidnapped 

> Fed Rule 807: The Residual Exception 

> Fed Rule 807: The Residual Exception 

· Even if a hearsay statement is not covered by 803 or 804, it is admissible if: 

· (1) Statement has equivalent circumstantial guarantees of trustworthiness 
· (2) is offered as evidence of a material fact

· (3) it is more probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts, and 

· (4) admitting it will best serve the purposes of these rules and the interests of justice 

· Notice requirement = must give reasonable notice of intent to offer evidence 

· HYPO: P claims her husband was driving new car manufactured by D when steering mechanism failed, causing the crash. H died from injuries, but lived long enough to tape record a description of what happened. P offers tape recording into evidence. Assume Zed was also in the car with H when the accident occurred and that the car, though badly damaged has been preserved

· No 803 or 804 exceptions apply and the residual exception likely would 

· HYPO: Prosecution for child molestation. Prosecution offers evidence of the statement child made to officer that she was molested by D 

· Fed: not enough to fall under residual exception 

· CA: no comparable fed provision, but has a rule allowing statement of child as a victim of child abuse only where there is an actual confession by D. Under these facts, inadmissible
> Fed Rule 803: Miscellaneous Exceptions  

> Fed Rule 803(18): Statements in Learned Treatises, Periodicals, or Pamphlets
To come up later -- generally comes up with expert testimony 
> Fed Rule 803(22): Judgment of a Previous conviction  

To come up later  
> The Hearsay Rule and the Constitution 

· 6th Amdt Confrontation Clause guarantees the accused the right to confront witnesses
· Situation = even if prosecution overcomes a hearsay objection, violation of a confrontation clause will make the evidence inadmissible 
· Rule = Confrontation Clause applies only to hearsay that is testimonial in nature
· Rule = If the hearsay is NOT testimonial, then it may be admissible because there is no confrontation problem 
· Rule = If the hearsay is testimonial, then it is inadmissible, unless
· (1) Prosecutor shows Declarant is unavailable and D previously had an opportunity to cross-examine, or 
· (2) Declarant is produced at trial and available for cross-examination 
· Definition of Testimonial hearsay
· Hearsay that was testimony when given, or 
· Evidence that the police collect to build the prosecution’s case against D
· HYPO: Prosecution of Bob for bank robbery. Alice, an alleged accomplice, told police while under interrogation that she was the mastermind of the crime but that Bob was also involved. Alice died while in custody. 

· Hearsay objection ( statement against interest makes this admissible 

· Confrontation violation ( this is testimonial because it is part of police interrogation to build trial, alice is dead and D did not have a chance to cross-examine, inadmisisble

· HYPO: Same. While in jail, Alice made the same statement to Sally, her cellmate. Unknown to Alice, Sally was a police officer who was posing as a prisoner. 

· Could make an argument that this is testimonial if undercover was using it to build a case, otherwise it may not be considered testimonial 

· HYPO: Murder. D claims he was in the wrong place at the wrong time. At trial, prosecution calls W to testify that she arrived at the street corner moments after the shooting and saw Walker kneeling next to V, sobbing. If permitted, W will next testify that Walker suddenly pointed to D and screamed, “You did it!” Walker died before the trial. 

· Hearsay objection ( excited utterance makes this admissible

· Confrontation violation ( this is not testimonial hearsay, so it will be admissible 

· HYPO: Prosecution of Charlie in state court for possession of cocaine. Officer testifies that when she stopped Charlie for speeding, and saw a vial containing a “white powdery substance.” Prosecution next offers in evidence affidavits from two police lab analysts stating they each tested the vial and independently concluded it was powder cocaine. 
· This is testimonial hearsay because it is evidence used to build a case against the D

· HYPO: Prosecution D for statutory rape. The student told the police about his relationship with the teacher during questioning. At trial the student refuses to testify, telling the court “I saw her again last week. I cannot hurt the woman I love.” The state has a law that makes such statements admissible over a hearsay objection if there is evidence the D “convinced or coerced the declarant not to testify.” 
· **If the D was involved in convincing the witness not to testify, this is an exception to an otherwise confrontation clause violation and would be admissible 
> Constitutional Limits on the Exclusion of Hearsay 
· There may be times where the rules of evidence must yield to a D’s constitutional rights, for example, exculpatory evidence 

· CASE: Chambers v Mississippi – The evidence rules could not be used to prevent Chambers from presenting evidence of McDonald’s confession and other statements, which incriminated himself and exculpated Chambers who was being charged for the crime. However, the surrounding circumstances must indicate the trustworthiness, reliability, high probative value, and be outcome determinative. 

IV. Ch. 4: Evidence of Character, Uncharged Misconduct, and Similar Events 
> Fed Rule 404(a): Character Evidence 
· Character evidence = general statement about an individual and conveys a moral or ethical judgment 

· Ex: someone is violent, Sally is honest
· Purposes for Character Evidence 

· (1) to prove character when character is an essential element of a charge, claim or, defense 

· (2) to prove character as circumstantial evidence of how a person behaved (circumstantial evidence of out-of-court conduct)

· (3) to prove character for impeachment purposes 

· Rule = Evidence of a person’s character or character trait is not admissible to prove that on a particular occasion the person acted in accordance with the character or trait 

Exceptions: 
· D may offer evidence of the D’s pertinent trait (related to the conduct at issue), but then prosecutor may offer evidence to rebut 
· Evidence of Alleged Crime Victim’s Character > Subject to Rule 412, a D may offer evidence of an alleged victim’s pertinent trait, and if the evidence is admitted, the prosecutor may offer evidence to rebut it and offer evidence of the D’s same trait 

· Homicide Prosecution > In a homicide case, the prosecutor may offer evidence of the alleged victim’s trait of peacefulness to rebut evidence that the victim was the first aggressor 

· This is the only time where prosecution can use character evidence during its case in chief. Note that this isn’t about character evidence*

· Witnesses > Character evidence of W is allowed under Rule 607, 608, 609

· NOTE: D is the only one with the keys to open the door, prosecution can never offer character evidence in its case-in-chief, unless the special homicide rule applies

· NOTE: Character evidence is NEVER admissible to prove conduct in a CIVIL case

· HYPO: Arson. Prosecution claims D set fire to V office building after V beat D in bidding on a large contract. D claims V burned the building for insurance money. To prove V was responsible, D calls W to testify that she has known V for many years and in her opinion, V is dishonest 

· Admissible because D opened the door of a pertinent trait 

· Prosecution can then call a witness to rebut evidence that V is dishonest or offer evidence that D is dishonest 

· If prosecution calls W to testify that D is known in the community as a mobster, this is not admissible because mobster is not the same as dishonest

· NOTE: the door is only open for purposes of proving/ disproving the SAME character trait 

· HYPO: Murder. To prove V was the first aggressor, D calls W to testify that in her opinion, V was a violent person. In its rebuttal, prosecution calls W to testify that in her opinion, V was a non-violent person. 
· Admissible – prosecutor can rebut that victim was first aggressor 

· HYPO: Same. Suppose W states she was there and that V attacked D with a knife and D responding by shooting. In its rebuttal, prosecution wishes to call W to testify to V’s character for peacefulness

· Inadmissible – testimony is not to character evidence, so that door has not been opened
· HYPO:  Murder. Prosecution alleges that D planned and carried out the murder of victim, who is D business rival. To prove D committed the crime, prosecution calls witness during its case-in-chief to testify she has known D for many yrs and in her opinion, D is violent

· Fed: inadmissible because prosecution cannot offer character evidence in its case-in-chief

· CA: same
· HYPO: Same. During case-in-chief, D calls W to testify she has lived in the same community as D for many yrs, she knows D’s reputation for peacefulness and D’s reputation is that he is peaceful 

· Fed: admissible character evidence being proved via reputation 

· CA: same 

· HYPO: Same. On cross, prosecution asks, “Did you know that in law school D beat up his evidence professor?

· Fed: admissible, D opened the door, and now prosecution can inquire as to specific instances of conduct on cross, but only for impeachment purposes 

· CA: same

· HYPO: Prosecution for assault. V claims D hit her. D claims V hit D first and D acted in self-defense. D offers evidence that V has a violent character. Prosecution then offers evidence that D also has violent character

· Fed: Admissible, D opened door and prosecution can rebut 

· CA: admissible because the character trait is violence 
· HYPO: Prosecution for theft. V claims D stole ring. D claims ownership of the ring and claims it was V who stole it and that D just took it back. D offers evidence that V has a character for dishonesty. Prosecution then offers evidence that D has character for dishonesty

· Fed: admissible, D opened door and prosecution can rebut

· CA: inadmissible because the trait is NOT violence

> Fed Rule 405: Methods of Proving Character 

· By Reputation or opinion: testimony about reputation or testimony in the form of opinion. On cross, the court may allow an inquiry into relevant specific instances of the person’s conduct

· Reputation = what the community says about this person (i.e. MEGA HEARSAY)

· Falls under 803(21) Reputation Concerning Character: a reputation among a person’s associates or in the community concerning the person’s character

· Opinion = must be based on perceptions, which incorporates personal knowledge aspect

· By Specific Instances of Conduct: only available where the character or character trait is an essential element of a charge, clam, or defense. Otherwise it may be used during cross-exam, but ONLY for impeachment purposes (not to infer conduct) 
· Whenever you are on direct ( you can ask about reputation and opinion only 

· Whenever you are on cross ( you can ask about specific instances of conduct, but ONLY to impeach the witness, unless it is a unique situation where the character trait is essential to an element of a charge claim, or defense 

· The idea is that the specific instances of conduct is relevant for two purposes (1) to show D has a bad character, or (2) to impeach the witness. It is only admissible for the latter because it may cause unfair prejudice or the jury may use it for an improper purpose

SEXUAL ASSAULT AND CHILD MOLESTATION CASES 

(exceptions to general ban on character evidence)

> Fed Rule 413: Similar Crimes in Sexual Assault Cases 

· Rule = Evidence that D committed any other sexual assault may be admitted in sexual assault case
· Prosecution must disclose at least 15 days pre-trial 
· Definition of sexual assault is very broad and includes child molestation 

> Fed Rule 414: Similar Crimes in Child Molestation Cases 

· Rule = Evidence that D committed any other child molestation may be admitted in child molestation case 
· Prosecution must disclose at least 15 days pre-trial
· Note: this is limiting because in a child molestation case, you can ONLY admit prior acts of child molestation (not prior sexual assault acts) 

> Fed Rule 415: Similar Acts in Civil Cases Involving Sexual Assault or Child Molestation  

· Rule = Evidence that D committed another sexual assault or child molestation is admissible in a civil case for relief based on sexual assault or child molestation. 

· Party using this evidence must disclose at least 15 days pre-trial 



· Note: To show “prior acts,” you don’t need to show conviction, you just need to meet the requirements of 104(b): sufficient to support a finding (low standard) 
· HYPO: Prosecution of D for rape. To prove D committed the crime, prosecution calls W to testify D has committed several rapes in the past few years. 

· Fed: admissible evidence of prior acts of sexual assaults 

· CA: same 

· HYPO: Same. Prosecution also wishes to offer evidence that D has a community reputation as a dangerous sexual criminal 

· Fed: Inadmissible. Prosecution cannot present evidence of reputation during case-in-chief (D must do so first)

· CA: same 

· HYPO: Same. Prosecution wishes to offer evidence that D committed two acts of child molestation. 

· Fed: Admissible because child molestation falls under sexual assault definition 

· CA: same 

· HYPO: Civil action for assault. P alleges D sexually assaulted her. P offers evidence that D committed other acts of sexual assault. 

· Fed: admissible under rule 415 (specific to civil cases)
· CA: inadmissible because there is no comparable provision for civil cases 

· HYPO: Crim prosecution for assault. D allegedly beat his wife. Prosecution offers evidence that D beat his wife on previous occasions

· Fed: Inadmissible because not a sexual assault case

· CA: Prior acts of domestic violence admissible in domestic violence cases – no comparable fed provision
SPECIAL RULE FOR RAPE VICTIMS

> Fed Rule 412: Special Rule for Rape Victims

· Rule = The following evidence is not admissible in a civil or criminal proceeding involving alleged sexual misconduct:
· Evidence offered to prove that a victim engaged in other sexual behavior 

· Evidence offered to prove a victim’s sexual predisposition 

Criminal Case Exceptions: 
· Evidence of specific instances of a victim’s sexual behavior, if offered to prove that someone other than the D was the source of semen, injury, or other physical evidence 

· Evidence of specific instances of a victim’s sexual behavior with respect to the person accused of the sexual misconduct, if offered by the D to prove consent or if offered by the prosecutor 

· Evidence whose exclusion would violate the D’s constitutional rights 

Civil Case Exceptions:

· The court may admit evidence offered to prove a victim’s sexual behavior or sexual predisposition if its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. Court may admit evidence of a victim’s reputation only if the victim has placed it in controversy
· HYPO: Prosecution of D for sexual assault. To prove consent, D wishes to testify that prior to the alleged sexual assault, D & V had engaged in consensual sexual intercourse on two occasions. 

· Admissible under 412 because it is being offered to prove consent

· HYPO: Prosecution of D for sexual assault. As tending to prove consent, D calls W who will testify that he dated V and their physical relationship was “kinky”

· Inadmissible under 412 and no exceptions apply 

· HYPO: Civil action for assault. On direct exam, P said nothing about her sexual conduct with others. D offers evidence that P engaged in consensual sex with other members of the same basketball team on the night in question 

· Fed: Because this is a civil case, the court will conduct a balancing test

· CA: inadmissible  

> Fed Rule 404(b): Crimes, or Other Acts  

· Rule = Evidence of a crime, wrong, or other act not admissible to prove a person’s character to show the person acted in accordance with the character on a particular occasion 
Exceptions 
· In a criminal case, the evidence may be admissible for another purpose, such as, proving motive, opportunity, intent preparation, plan, knowledge, identity, absence of mistake or lack of accident (MIMIC FACTS)

· Doctrine of Chances

· Ex: Robbins v State – that things started to happen physically when victim was in appellant’s care increases the probability that something happened while under appellant’s care on the day of the death ( admissible under doctrine of chances 

· Situation = evidence of a crime, wrong, or other act offered to prove (1) character evidence or (2) MIMIC fact, but it is only admissible for the latter purpose 

· Note: This other act must be misconduct, not neutral or good behavior. 
· Burden of Proof > Uncharged misconduct is a preliminary fact that must be decided according to 104(b): sufficient to support a finding standard 
· Timing > Uncharged misconduct can occur before or after the act at issue 

· Degree of Similarity between Charged and Uncharged > varies according to the circumstances and theory
· Purposes for Which Evidence may Be offered > the key is relevance, so the party offering the evidence must be prepared to meet the objection and demonstrate the evidence is relevant to an ultimate fact in the case 
· HYPO: Murder. Prosecution offers evidence that in the week before the shooting, Coyote tried to drop an anvil on Roadrunner, gave Roadrunner a bday cake with sticks of dynamite for candles and put a black widow in Roadrunner’s athletic support.
· Admissible – the inference is that Coyote had the intent which falls under 404(b) exception 

· HYPO: Bank robbery. Perpetrator entered the bank wearing a Smokey the Bear costume, approached a teller, told the teller that money was needed to “feed the hungry bears,” held out a large burlap sack for the teller to fill, and left after the teller did as she was told. D claims to have been in another city when the crime was committed. Prosecution calls a W to testify that on two occasions in the past month, he served as lookout for D when D committed bank robberies in the same city using the method just described. 
· Admissible – the uniqueness and similarity is probative of identity i.e. modus operandi

· HYPO: Prosecution for stolen laptop. D admits possessing the computer, but claims she had found it at a bus stop and planned to turn it in to the bus company. To prove D planned to keep the laptop, prosecutor wishes to present evidence that police found 3 other laptops in D's home. None of these machines belonged to D. 

· Admissible – doctrine of chances that you have 3 laptops that don’t belong to you 

· HYPO: Murder. Murderer waited outside V's home, accosted him when he got out of his car, forced him into the house, took all the money and jewelry from the house, and shot him. To prove D was the killer, prosecution wishes to present evidence that several weeks earlier, D had committed a murder in a nearby town using the same method. 

· Inadmissible – burglars might use this method across the board i.e. not modus operandi 

· HYPO: Prosecution of D, parking valet, for car theft. The day before the car was stolen, its owner had driven it to the restaurant, and D parked it. To prove D committed the crime, prosecution wishes to present evidence that when D parked the car the day before it was stolen, he made a clay impression of the key. 

· Admissible – this is preparation and planning i.e. MIMIC facts 

· Note: you don’t always have to prove similarity under 404(b). From a logical standpoint, does the other act tend to prove one of the 404(b) facts? 
· HYPO: Prosecution of D for the murder of V, the lover of D's spouse. D denies committing the crime. To prove guilt, the prosecution offers evidence that a week before V was killed, D attempted to run V over while V was crossing the street. D denies being the person whose car nearly ran V over.

· Rule 104(b) must be applied because if D didn’t try to run over V, then it has no relevance to proving that D is the one who murdered V 


· Procedure for Determining Admissibility 
· Evidence must be offered for proper purpose 

· Evidence must be relevant 

· Probative value of evidence must not be substantially outweighed by the danger of unfair prejudice

· Court should issue a limiting instruction where requested and inform the jury of the proper use
> Fed Rule 406: Habit Evidence 
· Distinction between character and habit evidence 

· Gen Rule = character evidence NOT admissible to prove someone acted in accordance with their character. Character makes a general statement and conveys a moral judgment 

· Gen Rule = habit evidence is admissible to prove someone acted in accordance with their habit. It describes conduct usually in a specific situation and does not convey any moral judgment – objectively describing how someone acted in accordance with their habit 

· Rule = Evidence of a person’s habit or an org’s routine practice may be admitted to prove that on a particular occasion the person or org acted in accordance with the habit or routine practice 
· Definition = evidence concerning the propensity of a person repeatedly to act in a certain manner in a specific situation 

· *Must be decided under Rule 104(a) 

· HYPO: P claims D ran the stop sign. To prove that D did so, P calls W to testify that for the past year, she has ridden with D almost every day to school, that they always cross the intersection in question, and that D almost always fails to stop at the stop sign. 

· Admissible as habit evidence 

· HYPO: Same. Suppose W's testimony will be that she has ridden with D three times, and that D failed to stop at the stop sign all three times. 

· Inadmissible – 3 times not enough to be habit

· HYPO: Same. D calls W2 to testify that she has known D for many years, has ridden with D on hundreds of occasions, and that in her opinion, D is a careful driver. 

· This is character, not habit evidence 

> Evidence of Similar Events  
· Situation = party seeks to prove that an event occurred in a particular way using evidence that one or more similar events have occurred under similar circumstances (applies for the absence of events)

· Admissibility depends on relevance and probative value – there is no explicit rule on this 

· HYPO: Negligence action by P against D, a railroad company, following a collision between P's vehicle and D's train. P was driving her vehicle when she approached a railroad crossing. P claims that the gate was not down and the light was not flashing, so she started to cross the tracks. D denies that the gate and signal were not working. To prove that the gate and signal were not working, P wishes to present evidence that on two occasions in the year before her accident, drivers narrowly avoided collisions at the same crossing because the gate and signal were not operating. 

·  Relevant because it is the same crossing, timing is 1 year – would want to know if anything changed in that time period, weather conditions – is there something different about the earlier events that make them NOT relevant as to whether the mechanism was in working order on the day in question 
· HYPO: Negligence action by P against D, a store owner, following an incident in which P tripped on the sidewalk in front of D's store. P alleges that the cracked sidewalk created unreasonable danger to customers and others passing by the store. Assume D is responsible for maintaining a reasonably safe sidewalk. D admits the presence of the crack but denies that the sidewalk is unreasonably dangerous. To prove the existence of unreasonable danger, P wishes to present evidence that in the period from six months before P's fall until six months after P's fall, five other people had tripped on the same crack, all of them under similar weather conditions.
· Appears to be relevant – weather conditions the same, and because of the 6 month time gap, there may be deterioration or repairs
· Assume that in support of its motion to exclude P's evidence of the other falls, D wishes to present evidence that during the same time period, thousands of pedestrians walked over the same spot in the sidewalk, and that D had received no other reports of falls or injuries. How should the court rule? ( absence of falls or injuries relevant 
V. Ch. 5: Exclusion of Other Relevant Evidence for Reasons of Policy  

Remember, the court still has the authority under Rule 407 to exclude evidence when its probative value is substantially outweighed by the danger of unfair prejudice 

> Fed Rule 407: Subsequent Remedial Measures  

· Rule = When measures are taken that would have made an earlier injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove: 

· Negligence

· Culpable conduct 

· A defect in a product or its design, or

· A need for a warning or instruction

· But the court may admit this evidence for another purpose, such as impeachment, or if disputed, proving ownership, control, or the feasibility of precautionary measures 

· Feasibility of precautionary measures = argument that not only did we act reasonably (denying negligence), but we took the best possible course of action already 
· HYPO: P sues D, the owner of a convenience store, for negligence after P tripped and fell over a can of fruit that had fallen off a shelf on a display near the store's front door. D admits that P tripped in this way, but denies its negligence led to P's fall. To prove D was negligent in allowing the can to fall from the shelf, P wishes to present evidence that after the accident, D began placing the cans in staggered (brick-like) stacks rather than one directly on top of the other. D objects. 

· Sustain – inadmissible because it is evidence of a subsequent remedial measure offered to prove negligence 

· HYPO: Same but assume D claims it was no longer the store’s property because P tripped on a can that had fallen out of a customer’s bag after the customer paid for his purchases. D objects

· Overrule – admissible because it is being offered to prove ownership 

· HYPO: Same. D admits it fell from the display but testifies this was the “best possible way” to stack cans. D objects

· Overrule – admissible because it is being offered to prove feasibility of precautionary measures 

· HYPO: Same. D admits it fell from the display. Instead of testifying this was the “best possible way” to stack cans, D testifies this method was “safe.” D objects 

· Overrule – admissible because denying negligence

· HYPO: Products liability action holding D manufacturer strictly liable for manufacturing an allegedly defective product that injured P. P offers evidence, that after many doctors reports patients using the device were rendered sterile, D altered design. D objects

· Fed: inadmissible because offered to prove products defect

· CA: admissible because the provision does not apply to products liability  

*ALWAYS KEEP AN EYE OUT FOR HEARSAY ISSUES WHEN DEALING WITH RULE 408 AND 409, USUALLY THE ANSWER IS NOT HEARSAY BECAUSE IT IS A PARTY ADMISSION*

> Fed Rule 408: Compromise Offers and Negotiations   

· Rule = Evidence of the following is not admissible – on behalf of any party – either to prove or disprove the validity or amount of a disputed claim or to impeach by a prior inconsistent statement or a contradiction:
· Furnishing, promising, or offering – or accepting, promising to accept, or offering to accept – a valuable consideration in compromising or attempting to compromise the claim, and 

· Conduct or a statement made during compromise negotiations about the claim – except when offered in a criminal case and when the negotiations related to a claim by a public office in exercise of its regulatory, investigative, or enforcement authority 

· Exception: Court may admit this evidence for another purpose, such as, proving a witness’s bias or prejudice, negating a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution
· Note: This rule does not address the enforceability of a settlement agreement 

· Note: This rule extends to all statements as part of the compromise offer/ negotiation 

· HYPO: Negligence. P's car was damaged, though P suffered no physical injury. P wishes to testify that immediately after the collision, before P said anything, D got out of his car, approached P, and said, “It's my fault. Please let me pay your damages.” D objects on hearsay grounds. 

· Overrule re Hearsay – this is a party admission and is admissible 

· Overrule re Compromise rule – there is no disputed issue and is admissible 

· HYPO: Assume that at the scene, both parties claimed the other ran the red light. P wishes to testify that a month later, after P notified D in writing that it cost $2,500 to fix the car, D called P and said, “I admit that I ran the light, but there's no way your car had that much damage. I think we can work things out more reasonably.” D objects. 

· Sustain – the amount of damage is in dispute so it is inadmissible 
· HYPO: Same, except that D's statement to P was “I was in the wrong, but I can only scrape together $1,000. Will you accept that?” D objects. How should the court rule?

· Overrule re Compromise – nothing in dispute and is admissible 

· Overrule re Hearsay – this is an opposing party admission

· HYPO: P, a pedestrian, sues D, a driver, for negligence for striking P as P crossed the street in a crosswalk. D denies striking P, and claims she was elsewhere when the event took place. The police began a criminal investigation, and, based on P's ID of D as the driver, charged D with reckless driving. At trial, D wishes to testify that shortly after D was charged, P phoned D and said that if D agreed to a private settlement of the civil case, P would tell the police she was mistaken in her ID of D as the driver. P objects. 

· Overrule – there is a disputed issue but this is admissible to prove an effort to obstruct a criminal investigation or prosecution as an exception to the compromise rule 


> Fed Rule 409: Offers to Pay Medical and Similar Expenses   

· Rule = Evidence of furnishing, promising to pay, or offering to pay medical, hospital, or similar expenses resulting from an injury is not admissible to prove liability for that injury 
· HYPO: P sues D for negligence. P claims D's employees failed to mop up a coffee spill near one of the tables, and that P slipped on the coffee, causing her injury. D denies that there was spilled coffee on the floor. To prove D's responsibility, P wishes to testify that after her fall, D offered to send her to a doctor “at our expense.” D objects. 

· Sustain – inadmissible because offering to pay medical expenses to prove liability 

· This would be an opposing party admission and admissible if objection was hearsay

· HYPO: Same. Assume, the statement was made by D, and that the entire statement was, “looks like the floor was pretty slippery. Why don't you see your doctor at our expense?” D objects. 

· “looks like the floor was pretty slippery” = admissible as a party admission 

· “Why don’t you see your doctor at our expense” = inadmissible under 409

· If the second statement was “if you will sign a release, you can see your doctor at our expense” ( the entire statement, including looks like the floor was slippery would be inadmissible under 408 which applies to the entire statement 

· HYPO: Same. Suppose D made the statement to P during a telephone call after being contacted by a waiter about P's fall. D argues that the statement about the spill is inadmissible for lack of personal knowledge. 

· There is no personal knowledge requirement for party admission, so the first part re slippery floor is admissible as a party admission

· Second part remains inadmissible under 409



· HYPO: Action for personal injuries. At the scene, D said to P, “you seem to be in a lot of pain. I am so sorry that I ran the red light.” D followed the ambulance to the hospital and paid P’s hospital bill. After filing of the suit, D’s lawyer offered to settle P’s claim for $100k. P offers to testify as to all the matters. D objects.  

· Fed: Settlement offer = inadmissible under 408 

· The act of paying the bill = inadmissible under 409 

· You seem to be in a lot of pain = admissible statement 

· I am so sorry that I ran the red light = admissible party admission 

· CA: settlement offer = inadmissible under comparable provision 

· Act of paying the bill = inadmissible as a benevolent gesture 

· You seem to be in a lot of pain = inadmissible as an expression of sympathy

· I am so sorry I ran the red light = admissible  
> Fed Rule 410: Pleas, Plea Discussions, and Related Statements    

· Rule = In a civil or criminal case, evidence of the following is not admissible against the D who made the plea or participated in the plea discussions: 

· (1) guilty plea that was later withdrawn 

· (2) nolo contendere plea

· (3) statement made during a proceeding on either of those pleas under Fed Rule of Crim Pro 11 or a comparable state procedure, or

· (4)  statement made during plea discussions with prosecuting authority if the discussions did not result in a guilty plea or they resulted in a later withdrawn guilty plea 

· Exceptions: the court may admit a (3) or (4) statement: 

· In any proceeding in which another statement made during the same plea or plea discussions has been introduced, if in fairness the statements ought to be considered together, or 

· In a criminal proceeding for perjury or false statement, if the D made the statement under oath, on the record, and with counsel present 

· Rule = waiver of the rule’s protections is allowed

· Ex: D enters into plea deal, and as part of it, D agrees to waive the right not to have statements made during plea bargaining admitted against her if she later withdrew her plea and testifies inconsistently at trial 

· HYPO: Prosecution of D. At trial, prosecution wishes to present evidence that after being read her Miranda rights, and while she was being transported to the police station after her arrest, D said to one of the officers, “Can't we work something out? I was only going to sell enough of the stuff to make sure I could pay the rent.” D objects. 

· Overrule – statement not made during plea negotiations with prosecuting authority 

· HYPO: Prosecution of D and Zed for murder. At trial, prosecution wishes to present evidence that while in custody, during a meeting with the prosecutor, D admitted being involved and said she would testify that Zed was the “trigger man” if the prosecutor would drop the charges against her. D and Zed both object to the testimony. 

· As to D – sustain the objection – this is inadmissible statement made during plea discussions 

· As to Zed – sustain the objection – inadmissible against Zed who did not participate in the plea discussions 

· HYPO: Same. Assume, however, that D's statement was made to police rather than to a prosecutor. Both D and Zed object. How should the court rule?

· As to D – overrule the objection – admissible statement because not excluded by Rule 410 because it was made to police and it is not hearsay bc it is an opposing party statement
· As to Zed – sustain the objection – inadmissible because hearsay (it is not a party admission), not based on Rule 410 

· HYPO: Bank robbery. The perpetrator approached a teller with a realistic-looking gun fashioned from a large bar of soap, told the teller that he was the “Mr. Clean Bandit,” and ordered the teller to place all the small bills from her cash drawer into the laundry sack he was carrying. After the teller did this, the perpetrator sprayed her with Mr. Clean and fled. D denies involvement. To prove D's guilt, the prosecution offers evidence that a year earlier, D had pled guilty to a bank robbery committed in exactly the same way. That plea was never withdrawn. D objects. 

· Hearsay objection overruled – 803(22) judgment of conviction exception 

· Character evidence objection overruled – admissible to prove MIMIC fact (identity) 

· Plea objection overruled – admissible because the guilty plea was never withdrawn

· HYPO: D worked out a plea bargain, the terms of which required him to give a full statement of facts at his plea hearing. At the hearing, the court accepted D's guilty plea to a lesser charge after hearing D's statement, which named Zed as also involved in the crime. Later, upon investigating Zed, the prosecution learned that Zed was not involved in the crime. D had lied at the plea hearing about Zed's involvement. D is now being prosecuted for perjury, and the prosecution wishes to put in evidence the statement D gave at the plea hearing. D objects. 

· Overrule – this is admissible because it is being used in a criminal proceeding for perjury


> Fed Rule 411: Liability Insurance    

· Rule = Evidence that a person was or was not insured against liability is not admissible to prove whether the person acted negligently or otherwise wrongfully. But the court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice or proving agency, ownership, or control 

· HYPO: Negligence action. To prove that D negligently permitted the floor to become slippery, P wishes to offer evidence that D was covered by a policy of liability insurance. D objects.

· Sustain – inadmissible to prove negligence 

· HYPO: Same. D claims that the produce section of the store is stocked and maintained by a separate company, and that the company operates as an independent contractor. P offers evidence that D maintains a liability insurance policy covering accidents in the produce section caused by such things as slippery floors. D objects.

· Overrule – admissible for the purpose of proving ownership 

· HYPO: Same. To prove that P did not suffer significant injury in the fall, D calls W, a physician, who testifies that she examined P and found little actual injury. On cross of W, P wishes to reveal that W was hired by D's liability insurer to examine P, and that much of W's business derives from such referrals. D objects. 

· Overrule – admissible for the purpose of proving witness bias 


VI. Ch. 6: Examining Witnesses; Attacking/ Supporting Credibility of Witnesses   
> Fed Rule 611: Mode and Order of Examining Witnesses and Presenting Evidence   

· Rule = The court should exercise reasonable control over the mode and order of examining witnesses and presenting evidence so as to:

· Make those procedures effective for determining the truth

· Avoid wasting time, and 

· Protect witnesses from harassment or undue embarrassment  

· Rule = Cross-exam should not go beyond the subject matter of direct exam and matters affecting the witness’ credibility. The court may allow inquiry into addl matters as if on direct exam

· Ex: D denies involvement in the robbery. On cross, prosecutor asks D to admit she owed thousands in gambling debts ( NOT beyond the scope of direct bc it goes to motive

· Ex: P testifies that D skated into her path. On cross, D asks P to admit that this was the first time she had gone skateboarding ( NOT beyond the scope of direct bc there is a connection to the accident if first time ever trying to do so

· Ex: P calls W, who testifies that she saw D looking backward just before the 2 skaters collided. On cross, D asks W to admit that P paid W to testify as she did ( NOT beyond the scope of direct bc the inquiry goes to witness credibility

· Rule = Leading questions should not be used during direct exam except as necessary to develop the witness’ testimony. Ordinarily, the court would allow leading questions: 

· On cross and 

· When a party calls a hostile witness, an adverse party, or a witness identified with an adverse party 

· Common objections = ambiguous, unintelligible, confusing, misleading, argumentative, compound, asked and answered, calls for a narrative answer

· Leading Questions = question that suggests an answer

· Two scenarios where leading questions allowed = (1) permissible on cross when the witness is usually interested in defending against attack as for the version of facts described in direct exam testimony, and (2) generally, impermissible on direct but permissible when the witness is adverse or hostile to the direct examiner

· Ex of improper leading questions = argumentative, meaning, it is not seriously seeking an answer i.e. “You expect the jury to believe that,” or compound, meaning, asking multiple questions which can be confusing i.e. “you started your affair with Ms. LaRue the day after you had a fight with your wife during which you called her a fat pig and struck her in the face, correct?” 


> Fed Rule 607: Who May Impeach A Witness    
Evidence of Witness Credibility Checklist: 

· What is the evidence?

· Is it offered to support the credibility of a witness? If so, has credibility been attacked?

· Is it offered to impeach the credibility of a witness? If so, determine the method of impeachment and ask, is the evidence relevant and admissible under the law governing this method? To determine its relevance, apply the principle of Rule 401. To determine its admissibility, ask: 

· Does the law for the method in question require that proof of the impeaching facts be elicited during cross of the witness being impeached, or does that law permit proof from other sources (so-called extrinsic evidence)?

· Are all other foundational requirements for this method of impeachment satisfied?

· Would admission of the evidence violate any other rules, such as Rule 403?

· Sources for impeachment evidence = (1) testimony coming out of the witness’ mouth that you are attacking at trial, and (2) anything else that does not come from the witness’ mouth at trial i.e. extrinsic evidence, for example, document, testimony of a 2nd witness, prior statements 
· Rule = Any party, including the party that called the witness, may attack the witness’ credibility 

· Rule (from Hogan) = prosecutor can use a witness’ prior statement for impeachment purposes, but if the prosecutor knows that the witness will testify inconsistently, but brings that witness in front of the jury in an attempt to get substantive evidence, i.e. hearsay, in front of the jury, then it is not admissible 
· Remember, if the prior statement is made under oath, then it can come in as an exception to the hearsay rule

· Also, the inconsistent testimony would be admissible for impeachment purposes, if the prosecutor didn’t actually know the witness would testify inconsistently (unlike Hogan)

· Note: if you are defense counsel, you can always make a mx to strike the testimony if the jury hears it and you believe the testimony is being offered for improper purpose (not impeachment). In addition, you can file a mx in limine before that witness even gets on the stand.


Impeachment by Methods not covered by Specific Common Law or Statutory Rules 

· Factors affecting witness’ opportunity to perceive

· Factors affecting witness’ capacity to perceive 

· Factors affecting witness’ capacity to recollect

· Factors affecting witness’ capacity to narrate

· Appearance and status factors 

· Demeanor 

· Illustration 
HYPO: Prosecution calls W1, who testifies that she was in the bank and saw D shoot V. On cross, W1 claims she had an unobstructed view of the shooter. In the following, assume prosecution objects claiming improper impeachment. How should the court rule?
· Ex: D calls W2, who testifies she was with W1 at the time, they were about 50 ft from the robber at the time of the shooting and there were many people between them and the shooter ( Overrule, factor affecting opportunity to perceive 

· Ex: W2 testifies that W1 is nearsighted and usually wears glasses, but wasn’t at the time ( Overrule, factors affecting capacity to perceive 

· Ex: W2 testifies that W1 told W2 “When I hit 40, my memory started slipping away” ( Overrule, factor affecting capacity to recollect (this is also hearsay and no present sense exception)

· Ex: W2 testifies that W1 is notorious for having a bad memory within the community ( Overrule, no particular objection but just argue poor memory. Note this is not the reputation exception to hearsay because memory is not a character trait 

WITNESS’S CHARACTER
Three Forms of Evidence Concerning W’s Character for Truthfulness or Untruthfulness

· Rule 608(a): Opinion and reputation for truthfulness 

· Rule 608(b): Specific instances of conduct involving lying or telling the truth 

· Rule 609: Criminal convictions that suggest a character for untruthfulness

· Note: These rules are different from Ch. 4 character evidence because these rules apply ONLY when character evidence is offered for the purpose of attacking or supporting witness credibility.

· In other words, these rules are N/A if the evidence is being offered for some other purpose i.e. proving character for purposes of showing conduct 

> Fed Rule 608: A Witness’s Character for Truthfulness or Untruthfulness    

> Fed Rule 608(a): Reputation or Opinion Evidence     

· Rule = Witness credibility may be attacked or supports by testimony about the witness’s reputation for having a character for truthfulness or untruthfulness, or by testimony in the form of an opinion about that character
· BUT evidence of truthful character is admissible only after the witness’s character has been attacked (for efficiency purposes) 

· HYPO: Civil Action for personal injuries. D calls W who offers to testify that he has worked in the same small office w P for many years and that, in his opinion, P is careless 
· Inadmissible because careless has nothing to do with truthfulness/ untruthfulness, Inadmissible to prove P was negligent because character evidence never allowed in a civil case (Rule 404)


> Fed Rule 608(b): Specific Instances of Conduct      

· Rule = Except for a criminal conviction under Rule 609, extrinsic evidence is not admissible to prove specific instances of witness’ conduct in order to attack or support the witness’s character for truthfulness
· BUT the court may, on cross, allow them to be inquired into if they are probative of the character for truthfulness or untruthfulness of: 

· (1) the [first] witness, or 

· (2) another [second] witness whose character the witness being cross-examined has testified about 

· Note: conduct is probative of the character for truthfulness or untruthfulness when it implicates the general character of the witness for veracity rather than some other character trait i.e. carelessness or propensity for violence 

· HYPO: Prosecution for drug dealing. D denies. On cross, prosecution asks if he lied on a job app about a misdemeanor for marijuana possession. Admissible to prove he was dealing drugs?

· Inadmissible to prove that he was drug dealing per Rule 404. 
· Notice 608 is not at play because the Q is about character evidence to prove conduct, not impeachment. Even if is asked about admissibility for impeachment, the answer is no because Rule 608 n/a to criminal convictions 

· HYPO: Assume D denied lying on the job app. Prosecution could not offer the application itself because it is extrinsic evidence, which is not allowed, nor could the prosecution elicit testimony from the personnel officer who received the app because that is also extrinsic evidence 
· HYPO: Assume prosecution calls W to testify D has a reputation for lying ( permitted under 608

· The defense can then ask “have you heard that D truthfully admitted to chopping down the cherry tree?” ( this is allowed because it is asking the [second] witness about the [first] witness’ specific instances of conduct. 
· It is an exception to the general rule prohibiting extrinsic evidence 



· HYPO: Civil Action for wrongful death. D calls W who testifies that at the time V was shot, D was with W at dinner across town. On cross, P asks “Isn’t it true that you lied on your law school app?”

· Fed: 608(b) because dealing with specific instances of conduct. This is extrinsic evidence but the cross-exam exception makes this admissible 

· CA: This is not admissible because there are no exceptions
· HYPO: Prosecution for murder. W testifies and prosecutions asks the same question on cross

· Fed: 608(b) because dealing with specific instances of conduct. This is extrinsic evidence but the cross-exam exception makes this admissible

· CA: This is admissible under 28(f)(2)

> Fed Rule 609: Impeachment by Evidence of a Criminal Conviction     
Gen Rule = To raise and preserve for appellate review a claim of improper impeachment with a prior conviction, D must testify at trial (Luce case) 

	Crime
	Impeaching Accused
	Impeaching other Witness

	Rule 609(a)(2): Crime of dishonesty or false statement
	Admissible. No discretion to exclude for unfair prejudice
	Admissible. No discretion to exclude for unfair prejudice 

	Rule 609(a)(1): Other crimes punishable by death or imprisonment in excess of a year (felonies)
	Admissible only if prosecution shows probative value outweighs dangers of unfair prejudice
	Admissible unless party opposing impeachment shows under Rule 403, that unfair prejudice etc. substantially outweighs probative value 

	Rule 609(a): Other crimes not punishable by death or imprisonment in excess of a year (misdemeanors) 
	Not admissible
	Not admissible 


> Fed Rule 609(a)(1): Attacking character for truthfulness by evidence of FELONY conviction     

· Rule = Must be admitted, subject to Rule 403 (probative value is substantially outweighed by…), in a civil or criminal case in which the witness is NOT the defendant
· Rule = Must be admitted in a criminal case in which the witness IS the defendant, if the probative value of the evidence outweighs its prejudicial effect to that defendant 

· Note: ^^ these are two different balancing tests

· Note: Felony conviction is enough even if the person never went to prison 
> Fed Rule 609(a)(2): Attacking character for truthfulness by evidence of ANY crim conviction     

· Rule = Evidence must be admitted if the court can readily determine that establishing the elements of the crime required proving – or the witness’ admitting – a dishonest act or false statement 



> Fed Rule 609(b): Old Convictions     

· Rule = If more than 10 years have passed since the witness’ conviction or release from confinement, whichever is later, then the evidence is not admissible 
· Exception = Admissible if (1) the court finds its probative value, supported by specific facts and circumstances, substantially outweighs its prejudicial effect, and (2) the proponent gives an adverse party reasonable written notice of the intent to use it so that the party has a fair opportunity to contest it 


> Fed Rule 609(c): Effect of Pardon, Annulment, or Certificate of Rehab      

· Rule = Evidence of conviction not admissible if it has been the subject of a pardon, annulment, certificate of rehab, or other equivalent procedure based on a finding that the person has been rehabilitated and has not been convicted of a felony, or it is the subject of a pardon, annulment, or other equivalent procedure based on a finding of innocence  


> Fed Rule 609(d): Juvenile Adjudications     

· Rule = Admissible only if offered in a criminal case, the adjudication was of a witness other than the D, an adult’s conviction for the offense would be admissible to attack the adult’s credibility, and admitting the evidence is necessary to fairly determine guilt or innocence


> Fed Rule 609(e): Pendency of an Appeal      

· Rule = Admissible even if an appeal is pending. 

· HYPO: D denies a prior conviction for lying on drivers license app occurred. Officer is prepared to testify that he arrest D for doing so ( inadmissible because it has to be a conviction, not just arrest

· HYPO: Prosecution offers evidence D was convicted of misdemeanor for petty theft ( this is not considered a crime of dishonesty or false statement so inadmissible 

· HYPO: Prosecution for bank robbery. D denies Prosecutor offers evidence D has prior conviction for felony of bank robbery. 
· Admissible to impeach the accused only if prosecution shows probative value outweighs danger of unfair prejudice (D is a witness) but it is unlikely prosecution can do so, and it would likely be excluded 

· HYPO: An alibi W testifies that he and D were at the movies at the time the crime was committed across town. Prosecutor offers evidence that W has an 8 yr old prior conviction for felony of bank robbery. No other evidence re W credibility

· Admissible, unless D shows there is 403 problem where the unfair prejudice substantially outweighs probative value
· HYPO: Prosecution for perjury. D testifies that he did not knowingly lie when he testified under oath. On cross, prosecutor asks, “isn’t it true that you were convicted last yr of lying on your drivers license, a misdemeanor? Same.

· Fed: Admissible under 609(a)(2), no discretion to balance

· CA: Inadmissible because this isn’t a felony, but a crime of moral turpitude exception of 28(f)(2) makes all relevant evidence admissible in a criminal case

· HYPO: Same, except prosecutor asks D “isn’t is true that you were convicted of felony child molestation? D objects.

· Fed: Admissible under 609(a)(1) as long as prosecution can show probative value outweighs danger of unfair prejudice. But this info would likely be very prejudicial 

· CA: Admissible unless D shows unfair prejudice substantially outweighs probative value (this is the same as fed standard balancing test from Rule 403) 
· HYPO: Same except D’s child molestation conviction is 20 yrs old
· Fed: Inadmissible because more than 10 years old, but admissible if court finds the probative value outweighs the prejudice 
· CA: Admissible, subject to balancing, because there are no limitations on old convictions 
· HYPO: Same. Prosecution offers evidence D was previously convicted of felony involuntary manslaughter in an unrelated case

· Fed: Admissible under 609(a)(1) if prosecution shows probative value outweighs danger of unfair prejudice 
· CA: this would be considered irrelevant evidence because it is not a crime of moral turpitude
· HYPO:  Br of K. D testifies he never entered into K with P. On cross, P asks, “Isn’t it true that you were convicted last year of a misdemeanor for lying of your drivers license app”? 

· Fed: Admissible under 609(a)(2) as a crime of lying, no balancing  

· CA: Inadmissible because it not a felony, and inadmissible under 28(f)(2) bc civil case

· HYPO: Prosecution for bank robbery. D testifies he was in another city when it happened. On cross, prosecution asks, “Isn’t it true that you were convicted last year of misdemeanor theft of a church poor box. D answers “yes”

· Fed: Inadmissible because not a felony or a crime of lying

· CA: inadmissible because not a felony, but admissible under 28(f)(2) 

RELIGIOUS BELIEFS OR OPINIONS
> Fed Rule 610: Religious Beliefs or Opinions     

· Rule = Evidence of a witness’ religious beliefs or opinions not admissible to attack or support the witness’ credibility 
· Inadmissible only if offered to show that a witness’s character for truthfulness or untruthfulness is influenced by the nature of that belief 

· Admissible if offered to show bias of a witness, basis for an assertion of clerical privilege, damage, modus operandi, motive, conduct, and the basis for a claim or defense  
· HYPO: Prosecution for tax fraud. D's accountant testifies D scrupulously observed the requirements of the IRC. Prosecutor offers evidence the accountant is a member of a religious org that believes in animal sacrifice and worships a golden calf. ( inadmissible 
· HYPO: Same. Prosecutor offers evidence that the accountant is a member of a religious organization that believes D is the messiah ( admissible bc it shows bias 

BIAS, MOTIVE, AND INTEREST
· No specific rule regulating impeachment for bias, motive, and interest. But these go to state of mind that may cause a witness to favor or disfavor a party and bias evidence should be admissible
· Rule = impeaching party MUST give the witness an opportunity to admit or deny the facts demonstrating bias before extrinsic evidence of those facts is admissible 
· HYPO: Murder. D calls Joe, who testifies, “D was with me at the movies on the night of the crime.” On cross, prosecutor asks, “D paid you $1,000 for the alibi, didn't he?” The W answers, “No.” Prosecutor then calls W2 who offers to testify, “Joe told me that D paid him $1,000 to provide an alibi.” Does Rule 613(b): Extrinsic Ev of Prior Inconsistent Statement apply?

· Extrinsic evidence allowed because trying to show Joe has a motive to lie because he was paid off - admissible to impeach witness based on biased interest or motive 

· Admissible under Rule 613(b) – he was given a chance to admit and still denied

· HYPO: D is charged with sacrificing a goat in a religious ritual. A defense W testifies D did not commit the act charged. Prosecution offers evidence that both the defense W and D are members of a religious sect that believes in animal sacrifice.
· Admissible not to attack credibility but to show similar conduct making it more likely that D sacrificed a goat in a religious ritual - impeachment bias
· HYPO: Civil action for personal injuries. W testifies for D that P drove through a red light and struck D's car. On cross, P asks W, “Isn't it true that you are the president of D's automobile insurance company? Doesn't D have $100,000 of liability insurance?”
· This is a Rule 411 Objection, which says evidence of liability insurance is not admissible to prove liability, but it may be admissible for some other purpose i.e. impeachment or bias
· HYPO: Civil trial. W testifies she was at the bar that evening, and that D started the brawl. On cross, D asks, “You began dating P shortly after you met him in his lawyer's office, didn't you?” P objects. Should the court permit W to answer, on the theory that it may tend to impeach testimony?
· Permit W to answer – she may admit or deny, which may tend to impeach her testimony via bias/motive/interest 
· HYPO: Murder trial. W testifies that while she was D's cell-mate D said she committed the homicide. Should defense counsel be allowed to introduce a doc showing W is a paid informant? Should counsel be required to ask the W whether she is a paid informant before he is allowed to introduce the document?
· Yes, if W is paid informant, he may have motive to say whatever prosecution wants W to say. Extrinsic evidence is admissible per Abel. 
· Yes, counsel should have to ask first and give an opportunity to admit to bias, still the document will likely be admissible 

IMPEACHMENT BY CONTRADICTION
· No specific rule regulating impeachment by contradiction, however, still subject to general rules including dangers of unfair prejudice, distraction, or waste of time 
· Contradiction of one witness with the testimony of another can serve two purposes

· (1) second witness testimony can be used to establish the facts to which that witness testifies

· (2) it can be used to show that the first witness lacks credibility 

· Common Law Rule = Extrinsic evidence not admissible to contradict a witness on a collateral matter

· Collateral matter has no importance to the case except in its tendency to undercut the credibility of the witness by contradiction rather than in some other manner

· Extrinsic evidence is any evidence offered to contradict a witness that comes from a source other than that witness while she is testifying in this trial 

· Intrinsic evidence is testimony elicited on cross of the witness herself 

· Key = the same evidence that tends to impeach by contradiction might also impeach by another means. If it does, the evidence is NOT collateral 
· HYPO: Negligence action by P against D. P calls W 1, who testifies that she was a passenger in P's car, that she looked down for a moment to change the radio from a rock to country, and that when she looked up, she saw D cross the center line, veer into P's path, and strike P's car head-on. On cross, D asks W 1, “Isn't it true that P is the one who crossed the center line?” P objects that this is improper impeachment. 

· Overrule – to the extent that this is impeachment, it is impeachment by contradiction (saying two different things) and trying to get the impeachment evidence out of witness of mouth (not extrinsic) and this is not a collateral matter so it is admissible 

· HYPO: Same. Assume W1 refuses to acknowledge that it was P who crossed the center line. May D now call W 2 to testify to that effect?

· Yes, bc now we have extrinsic evidence being called to impeach the first witness – extrinsic evidence not admissible for collateral matter, but who crossed the center line is material, not collateral. So it is admissible

· HYPO: Same. D calls W3, a back-seat passenger in P's car, to testify that just before the accident, W1 was not looking down to tune the radio, but had her head turned toward the back seat, was engaged in a conversation with W 3, and never turned her head forward before the crash. P objects that this is improper impeachment. 

· Overrule – this is impeachment by contradiction, extrinsic evidence, not a collateral matter and is allowed

· HYPO: Assume that instead of testifying as in Q3, W3 will testify that W1 was not changing the station from rock to country, but from country to rock, just before the accident. P objects that this is improper impeachment.

· Sustained - impeachment by contradiction, but sustain because extrinsic evidence and it is a collateral matter

PRIOR STATEMENTS OF WITNESSES
REVIEW:: > Fed Rule 801(d)(1)(a): Prior Inconsistent Statements  

· Elements: 

· (1) Declarant must testify at the trial or hearing, (2) Is subject to cross-examination, (3) Made a statement that is inconsistent with witness’s testimony at trial, (4) Statement was given under penalty of perjury at a trial, hearing, or other proceeding, or in a depo

· Prior inconsistent statements may be introduced for substantive purposes or impeachment purposes. If being offered for impeachment, the above elements are not required 

> Fed Rule 613: Witness’s Prior Statement 
Elements: 

· (1) Must show or disclose contents of the witness’ prior statement to the adverse party’s attorney, but don’t have to disclose the contents to the witness – this is a foundational requirement  

· (2) Extrinsic evidence of a witness’s prior inconsistent statement is admissible only if the witness is given an opportunity to explain or deny the statement an adverse party is given an opportunity to question the witness about it, or if justice so requires  
· Two reasons why party wants to admit this evidence 

· (1) party might want the fact-finder to accept the truth of the prior statement in place of the testimony offered at trial (substantive use) 
· (2) Party might want the jury to be aware that the witness who has testified to a particular fact has made a statement inconsistent with the testimony, and thus, should not be viewed as a credible witness (impeachment use) 

· HYPO: Prosecution for robbery. Prosecutor calls W, who testifies that she saw a woman running from the store just after the alarm started to sound. On cross, D asks W, “Isn't it true that just after the robbery, you told the police that the robbery was committed by a man?” 

· Admissible – for impeachment purposes, but not admissible for substantive purpose because it is hearsay. The first statement was not made under oath. 
· HYPO: Same. To prove W made the prior statement, D calls the officer with whom W spoke, and asks the officer to relate W's statement that the robbery was committed by a man. 
· By calling police officer, now we are dealing with extrinsic evidence. Admissible only if W is given an opportunity to explain or deny the statement, for impeachment purposes 
· Not admissible for substantive purpose because it is hearsay
· HYPO: Same. Assume W's prior statement was made in a depo rather than orally to the officer. The prosecutor objects. Is this evidence admissible? If so, for what purpose? What if the prior statement was contained in a sworn affidavit?
· Admissible under Rule 801(d)(1)(a) prior inconsistent statement – it is not hearsay and is admissible for all purposes, but would still need to meet the foundation requirement if offered for impeachment.
· 801(d)(1)(a) is n/a to sworn affidavit because it’s a document, not a proceeding  
· HYPO: Same. Prosecutor calls V, who testifies about the robbery but states she cannot remember what the robber was wearing. On cross, D asks V if it isn't true that hours after the robbery, V told the police that the robber was wearing blue jeans. If the prosecutor objects?

· This may not be a prior inconsistent – it’s possible she just doesn’t remember
· HYPO: Suppose V's prior statement that the robber was wearing blue jeans was made just before V took the stand. May D now offer the statement as a prior inconsistent statement?
· Yes, it can be offered as a prior inconsistent statement 
· HYPO: Civil fraud action. At trial, D testifies that he warned P that land development deals are risky and that P should consult an attorney before investing. On cross, P asks D to admit that D never made such a statement, and in fact told P that the deal was “good as gold.” D denies making that representation and sticks to his story that he warned P about the risks of investing. May P call a W to testify that she overheard the conversation, that D never mentioned the risks, and that D made the “good as gold” statement? For what purposes, if any, is the evidence admissible?
· Opposing party statement exemption – admissible for all purposes to prove D made the statements and impeachment purposes because it is extrinsic evidence and D had an opportunity to explain 
· HYPO: Prosecution of D for the murder of V, allegedly committed during a brawl at a football game. D denies involvement. Prosecutor calls W1, V's spouse, who testifies that a week after the incident, just before V died, V said, “I'm done for. See to it that D pays for this.” Hearsay objection

· Dying declaration exception makes it admissible for substantive purposes
· No impeachment issues in this fact pattern 
· HYPO: Same. After W1 testifies D calls W 2, the doctor who treated V at the hospital following the incident. W2 testifies that some time before V made the statement apparently accusing D, V said, “Zed is the one who did this, and when I get out of here, I'll see that she suffers for it.” Is W2's testimony about V's earlier statement admissible? If so, for what purpose? Is the evidence objectionable on the ground V was never given an opportunity to explain or deny the statement?
· There is no applicable hearsay exception/ exemption – not admissible to prove Zed is the perpetrator.
· May be relevant to impeach the victim – the doctor is now considered extrinsic evidence. 
· Rule 806: Attacking and Supporting the Declarant’s Credibility 

· This rule tells us that everything we’ve been learning about impeachment applies to attacking credibility of witness, but also applies to attacking the credibility of an out-of-court declarant. If you’re attacking credibility an out-of-court declarant, you don’t have to give an opportunity to explain or deny. 
· KEY** = When dealing with out-of-court declarant, you don’t have to worry about the foundational requirement 
REVIEW:: > Fed Rule 801(d)(1)(b): Prior Consistent Statements  

· Elements: 

· (1) Declarant must testify at the trial or hearing, (2) Is subject to cross-examination, (3) Made a statement that is consistent with witness’s testimony at trial, (4) Is being offered:

· To rebut and express or implied charge that declarant recently fabricated it or acted from a recent improper influence or motive in so testifying, or 

· To rehabilitate the declarant’s credibility as a witness when attacked on another ground

· *The statement must have been made before the alleged fabrication or before the alleged improper influence or motive arose 

· Unlike prior inconsistent statements, the evidence of prior consistent statements is never admissible just for credibility. It must be admissible for all purposes, otherwise it is inadmissible 
· Must be admissible for both or inadmissible for all purposes meaning credibility and truth of the matter being asserted
· Need an attack on credibility and then look at the timing of the consistent statement to make sure from a logical standpoint, it rehabilitates the declarant’s credibility or it rebuts the charge of recent fabrication/improper influence/improper motive
· HYPO: Negligence action. P claims D ran the red light; D claims P ran the red. P calls W, who testifies that she saw D run the red light. P then seeks to elicit from W testimony that she said the same thing when D took her depo prior to trial. D objects on hearsay grounds. 
· Sustain – inadmissible to support/ attack credibility bc credibility has not yet been attacked  
· HYPO: In response to D's objection, P argues that the prior statement is only being offered to support W's credibility, not to prove that D ran the red light. 
· Sustain – remember, prior consistent statements are admissible only if they can come in for ALL purposes i.e. credibility and truth  
· HYPO: Assume P did not try to elicit W's prior statement during direct. On cross, D asks W to admit that P offered W money in exchange for W's favorable testimony. W denies this (or admits receiving the offer but claims that her testimony would have been favorable in any event). On redirect, P wishes to elicit testimony that W's depo was taken before the date on which D claims P offered the bribe. D objects

· Overrule – it meets the temporal requirement to be admissible as prior consistent statement. It also rebuts the claim of motive to lie 
· HYPO:  Murder. D denies. Prosecutor calls W, who was arrested for the crime along with D and who previously pleaded guilty in exchange for leniency. W testifies that she and D planned and executed the murder together. On cross, W admits that she was arrested for and has been charged with the same crime. On redirect, the prosecutor proposes to ask W whether she made the same statement to the police (that she and D planned and executed the murder together) shortly after she was arrested. D objects

· Sustain – based on the timing. The consistent statement occurs after the witness is arrested. Any consistent made thereafter could be influenced by the motive that the witness now has to get a favorable deal.
· HYPO: Action for personal injuries. P witness testifies that D struck P in crosswalk. On cross, D asks, “didn’t you tell the investigating officer that P was jaywalking and was not in the crosswalk at the time of impact? P objects on hearsay grounds

· Fed: not admissible as prior inconsistent statement under 801 because not made under penalty of perjury, but may be admissible for impeachment purposes

· CA: all prior inconsistent statements are admissible (very broad) 

· HYPO: Same. On Cross, D asks “Didn’t P offer you $1,000 yesterday if you would testify that he was in the crosswalk? P then offers the witness’ depo testimony, given months ago, in which he stated that P was in the crosswalk. D objects on hearsay grounds

· Fed: Admissible because it is not hearsay, could have been influenced by a bribe

· CA: admissible under the comparable prior consistent statement exception 

VII. Ch. 7: Lay and Expert Opinion Evidence    
> Fed Rule 701: Opinion Testimony by Lay Witnesses   

-   Gen Rule = Normally inadmissible, however, admissible if following elements satisfied 

Elements

· (1) Opinion must be rationally based on the witness’ perception

· (2) Helpful to clearly understanding the witness’ testimony or to determining a fact in issue 

· Helpful = the lay opinion gives jury MORE info than would testimony limited to describing witness’ perception

· Legal conclusions are NOT helpful because they give the jury LESS info that testimony describing witness’ perception 

· Ex: In my opinion, D was driving negligently

· (3) Not based on scientific, technical, or other specialized knowledge within the scope of Rule 702 
· HYPO: Action for injuries in car accident. W testifies, “In my opinion, the car was going about 80 mph. I got a good look at it”

· Admissible opinion because (1) it is based on perception of seeing, and there is a logical connection which makes it rationally based i.e. “I saw the car in motion and here is my opinion as to speed,” (2) it is helpful because it is giving more than just describing 80 mph, but “got a good look at it”, and (3) it is not scientific or based on specialized knowledge 

· NOTE: Lay opinion permitted as to: speed of auto, sanity, intoxication, emotions, value of witness’ property, amongst others


> Fed Rule 702: Testimony by Expert Witnesses   

Elements for Admissibility: 
· (1) Opinion must be helpful to jury
· Helpful = expert uses specialized knowledge to reach conclusion the average juror could not figure out for herself 

· Ex of NOT helpful: PhD in criminology offers opinion that, based on fact D’s fingerprints were on the murder weapon, D must be guilty 

· Ex of helpful: Fingerprint expert offers opinion that prints on weapon match D’s 

· (2) Witness must be qualified 
· Qualified does not require a higher degree, can be based on work experience, but must be specific to the area of specialty i.e. plumber cannot testify as to cause of death 

· (3) Witness must believe in opinion to reasonable degree of certainty
· Must at least be reasonably certain of the opinion, and can admit to doubts/ problems

· But cannot admit “this is speculation and I am uncertain” 

· (4) Opinion must be supported by a proper factual basis, and 
· Proper factual basis means the opinion is based on 
· (a) personal knowledge, 
· Ex: Prosecution calls police forensic scientist who investigated to base an opinion on what she saw at the scene 

· (b) admitted evidence, or, 
· Ex: Prosecution calls expert of exploding toilets. Dr. has no personal knowledge, but can base his opinion on already admitted evidence 

· Note: W1 will testify to 3 facts, then W2 will be asked to assume the 3 facts and make an opinion. Q = whether the opinion is admissible. It is admissible if the 3 facts given to W2 match the facts testified to by W1 

· (c) inadmissible evidence reasonably relied upon 

· Ex: Prosecution calls pathologist whose knowledge is based on a lab report that has been ruled inadmissible hearsay. After testifying she customarily relies on such reports when rendering professional opinion at hospital where she works, pathologist then offers opinion as to victim’s cause of death 

· (5) Opinion must be based on reliable principles that were reliably applied 

· If scientific opinion ( Daubert standard + Kumho standard
· A scientific opinion is reliable if it has been (a) peer reviewed and published in scientific journals, (b) has been tested and is subject to retesting, (c) has a low error rate, and (d) has a reasonable level of acceptance 
· If not a scientific opinion ( Kumho standard
· For all scientific opinions, expert and otherwise. 

· Use common sense reliability and look at the facts and circumstances of the case
· COMPARE WITH CA Kelley/Frye General Acceptance Standard – Reliability of scientific opinions determined by one factor: the opinion must be based on principles generally accepted by experts in the field, i.e. genetics, medicine, etc. This standard is not altered by proposition 8 which makes evidence admissible if it is relevant, so it is a standard of relevance. Further, This CA standard is n/a to non-scientific opinions and medical opinions, reliability of which is based on facts and circumstances of the case 

· CA is the old standard that fed law rejected. Note: Prop 8 specific to criminal cases


> Fed Rule 704: Opinion Testimony by Lay Witnesses   

· Rule = An opinion is not objectionable just because it embraces an ultimate issue 

· Exception = In a criminal case, an expert witness must not state an opinion about whether the D did or did not have a mental state or condition that constitutes an element of the crime charged or of a defense. Those matters are for the trier of fact alone

· If the opinion being offered goes to an ultimate issue in the case i.e. Did the D violate the standard of care, then it is not allowed if dealing with a criminal case and goes to D’s state of mind

· *Know this restriction 

VIII. Ch. 8: Privileges    
Privilege is a rule that excludes other perfectly relevant, admissible evidence. It is excluded because it wants to protect a certain relationship that society thinks is of value. 

> Fed Rule 501: Privilege in General    

· Rule = The common law – as interpreted by the US courts in the light of reason and experience – governed claim of privilege unless provided by otherwise. i.e. it is judge-made law

· Exception = But in a civil case, state law governs privilege re a claim or defense for which state law supplies the rule of decision ( this is the Erie Doctrine 

· If you are in a civil fed court based on diversity jdx, the state privilege law applies
> Fed Rule 503: Attorney-Client Privilege     
· Rule = A communication between attorney and client or their representatives intended by client to be confidential and made to facilitate legal services is privileged in all civil and criminal proceedings unless waived by the client.
· Not admissible and not even discoverable!
· Communications by and between what people are privileged
· Applies to communications from employees/agents if the corporation authorized the employee/agent to communicate to the lawyer on behalf of the corporation. 

· No privilege for mere witness who happens to be an employee.  

· Ex: Collision btw Corp. delivery truck and another car in Corp’s parking lot.  Corp. Employee was parking his car at the time and witnessed the accident. His supervisor orders him to write a statement for the Corp’s lawyers describing what he saw ( not privileged because he is a mere witness, not speaking on behalf of the corp.

· Ex: P’s attorney sends P to a Dr. retained by the atty to report to the atty about P’s injuries. 
· Statements made by client to doctor are protected by the privilege

· The doctor's report to the attorney is also privileged

· Note: Anyone working for the lawyer helping with the case is considered the attorney’s representative. The arrows symbolize communication
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· Communication must be intended by client to be confidential 
· Based on objective standard of intent 

· Ex: Cannot yell across crowded room to lawyer re material issues of your case and expect it to be privileged 
· Ex: Telephone call with attorney will be privileged if you had no idea that the phone was wiretapped 

· Ex: Speaking to attorney in front of paralegal and employee of client assigned to the case is privileged because everyone is within the box/ diagram 
· Purpose of communication must be professional legal services

· Ex: asking general questions at a social event is not aimed of professional legal services

· Ex: Privilege applies even if client doesn’t hire the lawyer 

· Fed: The privilege survives even when the client dies

Exceptions to Attorney-Client Privilege 

(1) Crime or fraud exception: professional services sought to further what client knew or should have known to be a crime or fraud:
· Ex: Murder. Prosecution calls D’s attorney who offers to testify that D said to him, “I just shot my parents. Should I claim insanity or self-defense?” ( Privileged, aimed at coming up with defense 

· Ex: D said to his attorney, “I plan to shoot my parents tomorrow.  Get me a visa to South America.” ( Not privileged, aimed at furtherance of a crime 

(2) Client puts the legal services at issue, as in a malpractice suit against the lawyer:
· Ex: Client claims Lawyer committed malpractice by failing to file before statute of limitations. Lawyers offers to testify that when she going to file, Client said “I changed my mind, I don’t want to sue” ( not privileged because legal services at issue 

(3) Two or more parties consult an attorney on a matter of common interest and the communication is offered by one of these parties against another.   

> Fed Rule 504: Psychotherapist-Patient & Social Worker-Client Privileged    

· Rule = A communication between psychotherapist and patient, or licensed social worker and client, intended by patient/client to be confidential and made to facilitate rendition of professional psychological services is privileged in all civil and criminal proceedings unless waived by the patient/client (basically same as attorney-client privilege) 

> Fed Rule: Spousal Privileges     

·  (1) Spousal testimonial privilege permits witness to refuse to testify against his/her spouse as to anything. Applies only in criminal cases. 


· (2) Spousal confidential communication privilege protects confidential spousal communications during marriage. Applies in both criminal and civil cases. 

· Rule = For both privileges, there must be a legally valid marriage.  
· Rule = Neither privilege applies in civil action between spouses or in criminal prosecution where one spouse is charged with a crime against the other spouse or one of their kids.
· Testimonial privilege can apply to matters occurring before or during marriage
· Ex: D’s girlfriend saw D stab victim.  While on bail, D and girlfriend marry ( Wife can refuse to testify against D. The key to the testimonial privilege is ‘are they married at the time of trial.’ If married at time of trial, the witness can refuse to testify, even though her testimony would relate to stuff that occurred before they were married. 

· Witness owns the privilege

· Ex: Same. Wife wants to testify against H ( he cannot stop her bc she owns the privilege

· Communication privilege applies if communication made during marriage.  Both spouses own the privilege.  
· Ex: Same. D was married to a different woman at time of stabbing.  They are divorced at time of trial.  At trial, D’s former wife wants to testify that, when he came home the night in question, D said “I stabbed a guy tonight.” ( it is privileged bc the communication applies so long as the communication was made during marriage even though they are no longer married at trial. Because both participated in the communication, both are holders of the privilege.

· Even if 1 wants to disclose, the other can assert the privilege and stop disclosure. 

CA Code = No comparable provision, but court would likely follow fed law 





CA Code 


Rule = Every person is competent to be a witness, except as provided by statute


Rule = A person is disqualified to be a witness if he is (a) incapable of expressing himself concerning the matter so as to be understood, either directly or through interpretation by one who can understand him, or (b) incapable of understanding the duty of a witness to tell the truth. In any proceeding outside presence of jury, the court may reserve challenges to the competency of a witness until the conclusion of the direct exam of that witness








CA Code


Rule = In a civil case, hypnosis testimony is allowed 


Rule = In a criminal case, hypnosis testimony is admissible if all of the following conditions are met: 


Testimony is limited to those matters the witness recalled and related prior to hypnosis


Substance of the pre-hypnotic memory was preserved in a writing, audio recording, or video recording prior to the hypnosis 


The hypnosis was conduct in accordance with the following procedures: 


Subject gave informed consent to hypnosis, 


Hypnosis session (pre and post interviews) was video recorded


Hypnosis was performed by a licensed professional experience in use of hypnosis and independent of law enforcement, prosecution or defense) 


Prior to admission, there is 402 hearing for proponent to prove by clear and convincing evidence that the hypnosis did not render the witness’s prehypnosis recollection unreliable or substantially impair the ability of cross-exam 


A party still has the ability to attack credibility of evidence or to limit other legal grounds to admit or exclude the testimony of that witness


Note: Constitutional rights always win over Evidence Law. 


Takeaway from Rock v Arkansas = per se rule excluding posthypnosis testimony impermissible infringes on the right of D to testify on his own behalf. However, it is unclear if this rule is applicable to a witness that is someone other than the accused 





CA Code


Rule = Before a judge can be called to testify, he must inform parties of the info he has concerning any fact or matter about which he will be called to testify, outside the presence and hearing of the jury. If a party objects, the presiding judge cannot testify, shall declare a mistrial, and order new trial before a different judge. 


The calling of a judge to testify shall be considered a consent to the granting of a mx for mistrial. And an objection to the calling of a judge shall be considered a mx for mistrial


**KEY = If there is no objection, the judge may testify as a witness 





CA Code


Rule = A juror could be competent to testify, outside the presence of the other jurors, unless there is an objection


If there is an objection, the court will declare mistrial and order new action before another jury.


If there is NO objection, the juror sworn and impaneled may be compelled to testify as a witness 


During an Inquiry into the Validity of a Verdict or Indictment 


Rule = any otherwise admissible evidence may be received as to statements made, conduct, conditions, or events occurring that may have improperly influenced the verdict. But no evidence is admissible to show how it may have influenced a juror to assent or dissent from the verdict or concerning the mental processes by which it was determined 





CA Code = Same





CA Code = Same, Except a child under age 10 or a dependent person with a substantial cognitive impairment, in the court’s discretion may be required only to promise to tell the truth 





CA Code


[Same elements as Fed + Same standard] 


Note: All provisions concern some form of a writing, broadly defined, while the scope of 901 seems to be wider, applying to telephone conversations, voice identification, and the like. However, authentication requirements under CA are not limited to writings - all physical evidence must be authenticated just like the Fed 





CA Code = Comparable Categories of Evidence that is Self-Authenticating: 


(1) Official seals (no signature required) 


(2) Domestic official signatures 


(3) Foreign official signatures 


(4) Copy of writing in official custody 


(5) Book purporting to (a) be published by public authority, and (b) contain correct reports of such cases 


(6) Printed materials purporting to be particular newspaper or periodical  


(7) NO Trade Inscription COMPARABLE PROVISION


(8) Acknowledged writings 


(9) NO Commercial Paper COMPARABLE PROVISION


(10) NO Presumptions under Fed Statute COMPARABLE PROVISION


(11) NO Certified Domestic Records COMPARABLE PROVISION


(12) NO Certified Foreign Records COMPARABLE PROVISION





CA Code


Rule = Content of a writing may be proved by otherwise admissible secondary evidence 


Rule = Cannot use secondary evidence to prove content of a writing if there is a genuine dispute concerning material terms, or admission of the secondary evidence would be unfair 





CA Code


While Fed says the court MAY judicially notice certain kinds of facts, CA says the court MUST judicially notice certain kinds of facts


Instructing the Jury – the court will tell the jury accept as a fact the matter so noticed 





CA Code


Rule = Evidence is relevant if it has any tendency in reason to prove or disapprove any disputed fact that is of consequence to the determination of the action


Note: It does not matter if the issue is “not disputed” on federal level or in a criminal proceeding


Rule based on 28(f)(2) = All relevant evidence is admissible in criminal proceedings unless one of the following exceptions apply: 


US constitutional rules of exclusion 


Hearsay law


Privilege law


Limits on evidence on the sexual history of rape victims 


Secondary evidence


Limits on character evidence to prove D or victim’s conduct 





CA Code = same 





CA Code = Whether you are under the equivalent of 104(a) or 104(b), the court MUST be looking at admissible evidence to determine the prelim fact





CA Code  = Hearsay is inadmissible, except as provided by law, which includes common law





CA Code = no comparable categories 





CA Code = same 





CA Code = same 





CA Code = same 





CA Code = standard is sufficient to sustain a finding – compare with Fed which has 104(a) preponderance of the evidence standard





Additional(s)


CA Code = When a right, title, or interest asserted by a party to a civil action requires a determination that it exists or existed in the declarant, evidence of a statement made by the declarant during the time the party now claims declarant was the holder of it is as admissible against the party as it would be if offered against the declarant in an action involving that right, title, or interest


CA Code = Evidence of a statement by the deceased is admissible hearsay, if offered against the P in a wrongful death action





CA Code = statement is admissible only if the speaker is the person who is exposing the party to liability, obligation, or duty of a party to a civil action





CA Code = statement was made “prior to or during the time that the party was participating in that conspiracy” – compare with fed which does not include prior to 


CA standards is sufficient to sustain a finding – compare with fed 104(a) preponderance of the evidence





CA Code = Includes acts, declaration, conversation, or writing – not limited to writing and recording





CA Code = same 





CA Code = same 





CA Code = has an additional timing requirement that the statement be made at a time when the crime or other occurrence was fresh in the witness’ memory 





CA Code = Statement is offered to explain, qualify, or make understandable conduct of the declarant and was made while the declarant was engaged in such conduct 





CA Code = Same 





Additional CA Code = Threat of Infliction of Injury Elements 


(1) Declarant who is unavailable 


(2) Makes a statement that purports to narrate, describe, or explain the infliction or threat of physical injury upon declarant


(3) Made at or near the time of the infliction or threat of physical injury. 


Evidence of statements made more than 5 yrs before filing of action is inadmissible


(4) Made under circumstances that indicate its trustworthiness


Factors relevant to trustworthiness = whether declarant has a bias or motive for fabricating the statement and the extent of any bias or motive, whether statement is corroborated by other admissible evidence 


(5) Was in writing, electronically recorded, or made to physician, nurse, paramedic, or law enforcement 


(6) Admissible only if the proponent of the statement gives notice to the adverse party 


HYPO: D claims he was in another town on day of murder. Prosecution calls W to testify that he was talking to victim on the telephone the day of the murder when Victim said, “D just walked into the room. It looks like he wants to show me his chainsaw. I am smiling and waving at him. I will call you right back.” He never did. Prosecution offers evidence of a telephone call recording victim made to 911 stating in a calm voice, “My former husband kicked me in the head a few min ago.”


Fed: This is not excited utterance because she is calm, and it is not present sense impression because “a few minutes ago” is not immediate or simultaneous 


CA: This is admissible under the threat of infliction exception





CA Code = Same 





Additional(s) 


CA Code = Statement Concerning Declarant’s Will or revocable trust Elements


The following statements made by a declarant who is unavailable is admissible hearsay: 


(1) That the Declarant has or has not made a will or established or amended a revocable trust 


(2) That the declarant has or has not revoked his or her will, revocable trust, or amendment to revocable trust 


(3) That identifies the declarant’s will, revocable, trust, or an amendment to a revocable trust 


Restriction = not admissible if the circumstances suggest lack of trustworthiness 


CA Code = Statement of declarant’s previously existing mental or physical state


If declarant is unavailable, evidence of previously existing mental or physical state of mind is admissible, if offered to prove such prior state of mind, emotion, or physical sensation, which is an issue in the action, and is not offered for any other purpose 


Restriction = not admissible if the circumstances suggest lack of trustworthiness   


CA Code = Statement of decedent offered in action against his estate 


If a statement is offered in an action upon a claim or demand against the estate of the declarant, it is admissible if the statement was made upon the personal knowledge of the declarant at a time when the matter had been recently perceived by him and while his recollection was clear 


Restriction = not admissible if the circumstances suggest lack of trustworthiness





CA Code = Limiting circumstances where this rule only applies to a statement made by a victim who is a minor at the time of the proceedings, provided the statement was made when the victim was under the age of 12 describing any act, or attempted act, of child abuse or neglect





CA Code = Same 





CA Code = If the writing is not produced, the testimony of the witness shall be stricken


Production of the writing is excused if the writing is not in the possession or control of the witness or the party who produced testimony concerning the matter and was not reasonably procurable through the court process or other reasonable means 





CA Code = does not include opinions or diagnosis, does not require that “making the record was a regular practice of that activity.” The burden is on the offering party, not opposing, party to demonstrate trustworthiness 





CA Code = no comparable provision when record is being offered against the accused 





CA Code = does not include opinions or diagnosis, does not require that “making the record was a regular practice of that activity.” The burden is on the offering, not opposing, party to demonstrate trustworthiness 





CA Code = Same 





CA Code (* means fed has no comparable provision)


Exempt based on privilege


*Disqualified from testifying (refusing to take an oath)


*Persistent in refusal despite being found in contempt – literally have to be in contempt


*Expert testimony establishes that physical or mental trauma resulting from the alleged crime has caused harm to the witness of such severity that witness is physically unable to testify or unable to testify without suffering substantial trauma 





CA Code = Former Testimony offered against party to former Proceeding 


Admissible if former testimony is offered against a person who offered it in evidence on his own behalf on the former occasion 


CA Code = Former testimony offered against person not a party to former proceeding 


Does not have the same privity concept defining predecessor in interest, but follows federal minority approach, which requires the parties have similar interests





CA Code = person must actually be dead 





CA Code = broader definition for against interest, including the above, and that the statement, when made, so far tended to render invalid a claim by him against another, or created such a risk of making him an object of hatred, ridicule, or social disgrace in the community 





CA Code = limited to criminal proceedings charging a serious felony, and the witness is either dead by homicide or has been kidnapped 





CA Code = Statement is admissible if made by a minor under 12 and the statement were included in a written police report or written report by employee of county welfare department, describing the minor child as a victim of sexual abuse, made prior to the D’s confession, the minor is unavailable or refuses to testify, confession was memorialized in a trustworthy fashion, and prosecution must provide notice 





Additional(s) CA Code = Character trait for care or skill 


Evidence of a trait of a person’s character with respect to care or skill is inadmissible to prove the quality of his conduct on a specified occasion





CA Code = Same Gen Rule / Same Exceptions


Limitation on the equivalent provision of Evidence of alleged crime victim’s character 


Main difference between Fed and CEC. Under Fed, if D opens door, whatever the character trait that the D attributes to the victim, the door is now open as to D’s character, so prosecution can offer evidence that D has the same character trait. 


Under CA, the same rule, but it only works for ONE character trait i.e. violence. So, D must first offer evidence that victim is violent, for prosecution to rebut that D is violent. 





CA Code = Same 





CA Code = Same 





CA Code = Same but child molestation incorporated into CA version of sexual offense rule





CA Code = No comparable provision for civil cases 





Additional CA Code = Evidence of D’s other acts of domestic violence admissible in domestic violence case 





CA Code = Evidence used to prove consent in these cases not admissible 


In civil action alleging sexual harassment, sexual assault, or sexual battery, evidence offered to prove consent is not admissible, unless the injury alleged by the P is in the nature of loss of consortium 








CA Code = Same 





CA Code = Same but N/A to products liability/ strict liability





CA Code = Same 





CA Code = No comparable provision





Additional CA Code: Admissibility of Expressions of sympathy or benevolence 


Portions of a statement, writing, or benevolent gestures expressing sympathy are inadmissible as evidence of an admission of liability in a civil action. However, a statement of fault is admissible  





CA Code = Same 





CA Code = Same 





CA Code = Same 





CA Code = Same 





CA Code = Same 





CA Code = This type of evidence is NOT admissible  





Additional CA Code = 28(f)(2) = ALL RELEVANT EVIDENCE IS ADMISSIBLE IN A CRIMINAL CASE 








CA Code = Does not have misdemeanor comparable provision, only applies to felony. But 28(f)(2) makes all relevant evidence admissible in criminal cases





Gen rule for impeaching in a criminal case = If convicted of a crime of moral turpitude, it is relevant to impeach, admissible in a criminal case, subject to balancing: unfair prejudice substantially outweighs probative vale. A crime of moral turpitude includes any crime involving violence, theft, sexual misconduct, recklessness, etc. This is basically 28(f)(2)








CA Code = No comparable provision 





CA Code = No comparable provision 





CA Code = No comparable provision 





CA Code = No comparable provision 





CA Code = Same 





CA Code  


HYPO: Prosecution of D in a CA state court for robbery. W testifies for the prosecution that she saw D commit the crime. On cross, D establishes that on the day of the crime, W identified another person as the robber. Cal. Evid. Code §1235, a hearsay exception, provides: “Evidence of a statement made by a W is not made inadmissible by the hearsay rule if the statement is inconsistent with his testimony at the hearing and is offered in compliance with Section 770.” (Section 770 is similar to Fed. R. Evid. 613(b).) For what purpose, if any, is W's prior statement admissible? How does this differ from the result under the Federal Rules?


Under CA, admissible for ALL purposes. This is different from federal because not ALL prior inconsistent statements are NOT hearsay, they must be statements given under specific circumstance


Note: the CA exception is much broader than the Fed exemption 








CA Code = Same 





CA Code = Same 





CA Code = Privilege ends once estate of dead client is distributed and executor of estate is discharged 





Additional CA Exception = Privilege n/a where lawyer reasonably believes disclosure of communication is necessary to prevent crime that is likely to result in death or substantial bodily harm  





Additional CA Req. = Privilege n/a if the psychotherapist has reasonable cause to believe that the patient is a danger to himself or others, and that disclosure is necessary to end the danger 





CA Code Additional Doctor-Patient Privilege = no fed comparable provision  


Rule = A patient has a privilege to prevent disclosure of information confidentially conveyed to a physician where the patient conveyed the information for the purpose of obtaining diagnosis or treatment and the information was pertinent to diagnosis or treatment.


Note: the doctor-patient privilege may be broader, covering confidential info. Not just what you say to the doctor, it is any info the doctor gets by doing procedures/tests/ etc. Any confidential info made for medical purposes is protected


HYPO: Joe testifies D ran the red light. D wishes to show Joe has bad eyesight. In a prior unrelated case, Joe’s atty sent him to an eye doctor that could testify as an expert in that case ( The info conveyed by Joe to the doctor during the eye examination is not privileged in the current personal injury action because any info disclosed to a dr for purposes of testifying as an expert is NOT confidential 


HYPO: Joe went to an eye doctor for medical treatment, not to get expert witness testimony.  During the eye examination, Joe told doctor “I started having eye trouble when I was sent to prison for perjury.” ( results of the eye exam are privileged because it was conveyed in confidence for purpose of getting diagnosis or treatment, however, Joe’s statement may not be privileged because it is not pertinent   


Exceptions where Privilege N/A: 


(1) where the patient puts his physical condition in issue, as in a personal injury suit, 


(2) where physician’s services sought to aid in crime or fraud or to escape capture after a crime or tort, 


(3) in case alleging breach of duty arising out of physician-patient relationship, as in a malpractice action.  


Some states (including California) do not recognize the privilege in criminal cases.


Notice that the privilege n/a in personal injury, med malpractice, or crim prosecution 


The doctor-patient privilege has HUGE exceptions which is why it could be important to consider that the dr is hired by the lawyer to help lawyer prepare the case, so communications to dr are covered by atty-client privilege, not doctor patient  





CA Code = applies in criminal and civil cases





CA Code = also applies to registered domestic partnerships  
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