I. PROCESS OF PROOF

A. Appellate Review of Evidentiary Issues: FRE 103 – preserving objection for appeal

1. Erroneous Admission
a. Timely objection
i. before witness answers
ii. if witness already answered then need to make a timely motion to strike and request jury instruction to ignore the evidence
iii. if objection is made pre-trial, for example in a motion in limine, this is timely even if don’t object again at trial
iv. Exception: If juror is called to testify FRE 606(a) says objection will still be timely if made after juror finishes testifying and jury excused
v. Exception: no objection needs to be made when judge called to testify 
vi. CA: if judge or jury member called to testify must still object to preserve issue for appeal
b. Specific reason for objection UNLESS it is clear from context
i. **CA: no comparable rule saying its okay not to state specific reasons if in context it is clear – but in reality most judges don’t require to state specific it is clear. 
2. Erroneous Exclusion
a. Attorney needs to make an offer of proof – usually at side-bar attorney tell judge what witness was going to say or attorney can ask judge to let witness testify as to what she would have said – but not done in front of jury
3. Standard of Review
a. if rule was discretionary (if evidence is of certain type it may be excluded) then appeals court reviews under abuse of discretion standard –only overturn if trial court abused its discretion 
b. if rule was mandatory (if evidence is of certain type is shall be excluded) the appeals court reviews under de novo standard – higher std., can overturn if they think trial court was wrong 
4. Substantial right: only overturn if error affected substantial right – hearing/not hearing the evidence caused the jury to decide in a way it might not have 
5. Plain Error: It is so obvious that the evidence was inadmissible that there was no reason to object and the evidence affected a substantial right. 
a. **CA does NOT have Plain Error rule- must always articulate objection
B. Witnesses: Must be Competent, PK, Oath/Affirmation

1. Competency: 
a. FRE 601: every person is competent except otherwise provided in rules 

i. *NOTE: If civil case (not criminal) in federal court state competency law applies. Ex: So if it’s a breach of contract case in fed. court for diversity jdx then state competency law applies. Ohio  law says that you have to be 10 yrs old to be competent.

ii. **CA: witness is NOT competent if does not understand duty to tell the truth or is not capable of expressing  himself 

b. Judges are NOT competent to testify under FRE 605
i. No objection necessary
ii. **CA: Judge is competent, if no objection, judge can testify –  but if there is an objection judge automatically grants a mistrial
c. Jury member NOT competent to testify under FRE 606
i. Can wait until juror testified and jury excused to make objection
ii. **CA: Juror is competent, if no objection, juror can testify – if objection judge automatically grants mistrial
iii. Jury testimony concerning validity of verdict - may testify about:
·  (1) Extraneous prejudicial info – newspaper in jury room about trial; if juror entered case w/ knowledge in head she can use it but can’t do research during trial about something.
·  (2) Outside influence- bribe or threat; NOT drugs or alcohol (Tanner case said that jury members use of drugs/alcohol or sleeping during trial was not outside influence). NOTE: if bailiff saw jury using drugs/alcohol he could have testified to that, BUT if bailiff heard jury saying they used drugs/alcohol he can’t testify to that b/c that’s more like the jury members testifying. 
·  (3) Mistake of verdict entered on form – purely mechanical error, not that verdict was decided by flipping coin or that jury did not account for attorney’s fees
· **CA: jurors can testify to the conditions and events that took place during deliberations but can NOT testify about the effect of the conduct. Ex: testify that they were drinking/doing drugs, decided by flipping a coin, etc. but cannot say that they were so drunk that they did not know what they were doing/saying. 
d. Hypnosis

i. No fed. restriction on competency of witness who’s memory recollected by hypnosis. BUT remember in civil case in fed. court on basis of diversity jdx (i.e. breach of contract) state law applies.
ii. **CA: person whose memory had been recollected through hypnosis would be incompetent to testify in a CIVIL trial b/c Shirley is still good law for civil cases and Shirely says that witnesses who’s memory has been refreshed by hypnosis are per se incompetent.
iii. **CA 795: in CRIMINAL cases witness who has been hypnotized can testify ONLY about what she recalled prior to hypnosis if substance of what witness recalled prior to hypnosis was preserved/recorded, safeguarding procedures were followed, and proponent showed hypnosis did not contaminate pre-hypnosis recollection
iv. Rock: can NOT create a law that says in an absolute sense that posthypnotic recollection is inadmissible, must let defendant testify in self-defense even after hypnosis
2. Personal Knowledge: FRE 603 - knowledge gather by the senses ( sight, smell, hear, feel, taste)
a. Fact Perceived = Fact Testified

i. Witness must:
·  (1) Perceive: even if there is conflicting evidence or sun in eyes/not wearing glasses – still has PK. If witness testifies he dreamed something he HAS PK but evidence is probably irrelevant. 
· (2) Understand/comprehend: overhear convo in Spanish I don’t have PK of what was said
· (3) Recall: witness doctor does not remember plaintiff’s injuries but offers to read her notes – no PK
· (4) Communicate:  person on witness stand stares into space (mentally challenged) they do not have PK but if person is being observed for the fact that they cannot communicate they are a piece of evidence and PK requirement only applies to witness testimony and not where the witness is the evidence.
b. Only need to demonstrate sufficient to support a finding that witness has knowledge – very low standard. Could a reasonable person conclude that witness testified to facts he perceived.
3. Oath or Affirmation: witness must take an oath (swearing to God on the Bible) or affirmation (promising to tell truth w/o swearing to God) because we want witness to realize how imp. it is that they tell the truth (“awaken witness’ conscience”) and they can only commit perjury if they have taken the oath/affirmation. 
C. Real Evidence (tangible evidence directly involved in issue in case – gun, photo, etc. – as opposed to demonstrative evidence – illustrates testimony such as a diagram of murder scene): Must be authenticated and “best evidence”

1. Authentification Generally: FRE 901 (1) condition precedent  (2) proving that the item of evidence that the party is offering is what that person claims it is (3) Standard of proof is the same as PK – i.e. sufficient to support a finding. A judge should admit the evidence unless the proof on authenticity is so weak that no reasonable juror could consider the evidence to be what its proponent claims it to be. Ex: One expert says D signed paper and another expert says it was not D’s signature, it is authenticated b/c 50/50 and std. is low 
a. Non-exclusive list of ways to authenticate – for ex. a signature: (1) witness testimony – someone saw D sign the letter (2) non-expert opinion based upon familiarity – defendant’s secretary testifies that signature is similar to D’s (3)  comparison by trier (jury/judge) or expert witness – if letter signed by D is already admitted into evidence then trier or expert can compare (4) distinctive characteristics and the like – things like appearance, contents, substance or such that circumstantially  show it was D’s signature – letter postmarked and return address from D’s hometown
b. CA: rule refers to authentification concerning some form of writing while FRE 901 seems to be more broad, applying to phone convos, voice identification, etc. Even though CA rule refers only to writings it applies equally to all tangible evidence. 
2. Authenticating Photographs:  photo must be relevant and witness must have PK of what they are saying it is
a. As real evidence: only person who took the photograph can say what it is a  photo of. Ex: Witness is asked “is this a photo of the intersection where the accident occurred?” Witness did not take the photo so she does not have PK and can NOT authenticate. Witness could say that she saw the photographer taking the picture of this intersection (* ASK GOLD? ) 
b. As demonstrative evidence: If prosecutor shows eyewitness a photo of intersectio taken a year earlier and asks “ is this a fair and accurate depiction of what the intersection looked like?” This is ok.  QUESTION: is this authenticating anything?
3. Authenticating Through Chain of Custody: used to authenticate items that are not unique – garden variety handgun, baggy of white powder, blood and tissue samples -would not be needed for non-generic things like a jewel encrusted dagger or a garden variety handgun that the testifying office etched his initials into at the crime scene
a. Small break in chain = ok since low burden of “sufficient support finding”

i. E.g., officer at police station placed on desk for a minute while took phone call this is ok, but if officer leaves in men’s room overnight its not ok

4. Ways to Authenticate New Technologies

a. Simpson: prosecution used printout of chatroom convo between D and FBI to prove that D possessed child porn. D argued can’t authenticate b/c no hand-writing so can’t use expert/non-expert opinion. BUT 901 is not exclusive list. Also, could have been authenticated under “distinctive characteristics and the like” illustration because the substance of the convo taken in conjunction w/ the circumstances (FBI gave address to mail porn to, address found next to D’s computer) was sufficient to support a finding.  
b. Jackson: court held that printout of website containing a statement that favored D was not authenticated b/c D knew how to hack and could have put the statement there herself. Gold made argument against this b/c the std. is low and it should have been presented to jury for consideration.
c. Can authenticate by using witness to describe system or process and show system/process produces accurate results. Ex: search conducted on Lexis-Nexis, internet search, etc. Notice this includes two sections of 901: witness and describe system/process. 
5. Self-Authentification:  FRE 902 – exclusive list
a. Acknowledged documents (notarized) 
b. Trade Inscriptions: a sign, tag, label affixed in the course of business that represents trade, ownership or origin. Ex: can of Whoopsi Cola  
i. **CA: does not have self-authentification for trade inscriptions – call employee to stand to testify that it looks like  a can of Whoopsi Cola
c. Newspapers and periodicals: but these may present hearsay or PK problems. 
d. Records of regularly conducted business w/ written declaration by custodian

i. **CA: does not have similar self-authentification rule for biz records – usually authenticate by calling custodian as a witness to testify that those are the business records and he brought them to court himself
e. Certified Copy of Public Records: deed from recorder’s office
6. Best Evidence Rule §1002:  To prove the content of a writing, recording or photograph (ex: documents, x-rays, video/audio recordings, computer discs) the original is required except as otherwise provided. Ex: doctor testified that x-ray showed plaintiff had broken arm – objection best evidence rule – but if doctor testified that in her opinion, based on the x-rays, plaintiff is unable to work then there is no best evidence objection b/c not proving the content of the x-ray. 
a. Originals Include:
i. Any counterpart intended to have the same effect by the issuer.
·  Ex: contract created when all parties not in same room, have several photocopies that are mailed out for the parties to sign – these are all the original. So just b/c photocopied doesn’t mean its not an original. 
ii. Original photograph includes negative or any print
iii. For data stored on computer, any printout or output
b. Duplicate is a counterpart produced by the same impression, enlargements and miniatures of photos, mechanical or electronic re-recording, – anything that accurately reproduces the original. 
i. Photocopy is a duplicate (mechanical re-recording) but handwritten copy is NOT a duplicate. BUT handwriting can be duplicate – i.e. an impression of a check. 
c. Exceptions §1003:
i. Duplicates are admissible unless
· (1) Genuine question is raised as to authenticity of the original
· (2) In the circumstances it would be unfair to admit duplicate in lieu of original
ii. Original not required and other evidence admissible if
· (1) Original lost or stolen – unless the proponent of the evidence is the one who lost or stole the original in bad faith. Ex: prosecution of D for treason, prosecution witness testifies that contents of D’s note outlined details of selling secrets to foreign gov. Prosecutions’ witness’ testimony was admissible b/c the original was not obtainable. D then wishes to testify the note contained a grocery list – objection best evidence rule b/c D ate the note himself. 
· (2) Original not obtainable 
· (3) Original in possession of opponent
· (4) Collateral matters: Writing, recording, or photograph is not closely related to a controlling issue. 
d. CA does not have Best Evidence Rule but has Secondary Evidence Rule §1521

i. Secondary evidence such as testimony or photocopies may be used unless:
· (1) a genuine dispute exists concerning material terms of the writing and justice requires exclusion (Note this is diff. than fed std. of genuine issue raised as to authenticity)
·  Ex: The evidence will show that Plaintiff destroyed the original in order to conceal the fact that the word “November” had been typed over to appear to read “September.” There is a dispute over material terms. NOTE: a little diff. than FRE which is a dispute over authenticity  - but that is also present here. 
· (2) Admission of the secondary evidence would be unfair
D. Judicial Notice §201: judges can take judicial notice (no evidence need be presented) of adjudicative facts – i.e. facts not subject to reasonable dispute b/c they are
1. Generally known w/ in jdx of court (ex: judicial notice that breathalyzer accurately measures blood alcohol content or that the sun rises in the east – cannot take judicial notice of something that the judge personally knows, such as where a puddle forms in the road b/c he drives by everyday) OR
2. Capable of accurate determination by resort to sources whose accuracy cannot be reasonably questioned.  Ex: ask court to take notice that crime occurred on Wednesday and offer calendar. 
3. Criminal vs. Civil trial jury instruction

a. FRE: for a civil trial the judge shall instruct the jury that they MUST accept the judicially noticed fact as conclusive; for a criminal trial the judge will instruct the jury that MAY, but is not required to, accept the judicially noticed fact as conclusive
b. **CA: In both criminal and civil trials judge shall instruct the jury to accept the judicially noticed fact as conclusive (i.e. MUST) – this may raise problem of right to jury trial
4. Discretionary vs. Mandatory taking of JD

a. FRE: court MAY take judicial notice even if not requested, but court MUST take judicial notice if appropriately requested by party and party supplied necessary info
b. **CA: court MUST take judicial notice of facts of generalized knowledge that are universally known (i.e. the sun rises in the east and sets in the west).  MUST take judicial notice if appropriately requested and party provide sufficient info. * NOT SURE IF CA EVER HAS DISCRETION (ASK GOLD)
5. Judicial notice may be taken at anytime  - even on appeal 
II. RELEVANCE

A. §401 – Definition of Relevancy
1. Evidence is relevant if: 
a. Offered to prove a fact of consequence: depends on the substantive law 
i. Examples: D’s negligence is not a fact of consequence in an action for strict liability; Evidence that he did not mean it when he sent a letter saying “I accept your offer” is not a fact of consequence in a breach of contracts action. 
b. And, the evidence makes the existence of that fact more or less probable than it would be w/o the evidence: very low standard & not a relative concept – either evidence is relevant or not relevant. 
i. Witness dreams D committed murder does not make it any more or less probable  - dreams are not relevant

2. Evidence going to the credibility of the witness is ALWAYS relevant. Ex: Prosecution of D for bank robbery, witness testifies she saw D with bag leaving bank, defense offers evidence that witness is near-sighted and was not wearing glasses at the time  this is evidence of witness credibility and is relevant. 
a. Witness’s name and address = evidence of credibility = relevant. 
3. **CA: for evidence to be relevant the facts have to be in dispute and if evidence is offered to prove a fact that is not in dispute the evidence is irrelevant.  
a. Ex: D stipulates to having prior felony, current case is for being a felon in possession of a firearm, in Fed court evidence that D’s prior felony conviction was for possession of a firearm would be relevant. BUT in CA fact must be in dispute for evidence to be relevant and fact of whether he is a felon is not in dispute. 
b. **CA Constitution Art. I §28(d) (Truth in Evidence Rule): in a CRIMINAL case, all relevant evidence is admissible, subject to (1) privilege and hearsay (2) court’s discretion to exclude based on probative value  (3) best evidence rule (4) limits on admissibility of character evidence. 
B. §403 - Balancing Probative Value: even if relevant, evidence may be inadmissible if probative value is substantially outweighed by danger or unfair prejudice. 
1. Determine Probative Value by: 
a. Logical weight – strength of evidence, # of inferences required to be relevant
b. Need – may not need color photos of dead victim’s body to show he was shot in back of head and therefore unlikely D was acting in self-defense, black/white or close-up rather than whole body might suffice.
i. If not needed it could be waste of time (fact not in dispute, already have enough witnesses/evidence going to that fact – cumulative evidence, or evidence may take a long time to present but have little probative value) 
2. Unfairly prejudicial: two ways 
a. Evidence that has prejudicial emotional impact on jury, moving jury from logic to realm of anger, bias, etc. 
b. Evidence is logically relevant to prove more than one thing but is admissible only for one thing and not the other – jury may use evidence to infer both things even if the judge tells them not to (limiting instruction) – judge needs to balance danger that jury will use evidence to infer both against the probative value of the evidence
3. Judge may NOT weigh credibility of witness in determining whether probative value outweighs unfair prejudice (Feaster case). 
C. Undisputed Facts
1. **Remember in CA evidence must go to a disputed fact to be relevant. 
a. Exception: CA Const. says all evidence in criminal trial is admisasble
i. BUT still subject to weighing of probative value, etc. 
2. Fed Rule does not require a disputed fact, but, just b/c the evidence is relevant under §401 does not mean it is admissible – Need to weigh the probative value against prejudicial error under §403.
D. Probabilistic Evidence
1. Product Rule: if you have evidence that involves independent characteristics then the probability of finding all of these characteristics in a single situation can be determined by multiplying the probability of each of the characteristics.
a. Probabilities must be based on statistics can’t just be made up by witness
b. Look at statistical pool – too small? too big? should have focused on characteristics w/ in only one race?
c. Can challenge probabilities on whether the variable actually are independent
i. Ex:  bank robbed by two people – one was a black man w/ shaved head, beard and mustache and the other was a white women w/ blond hair and blue eyes – 1/10 men have shaved head, ¼ have mustache, 1/10 have beard, 1/3 women are blonde, 1/10 have blue eyes,1/1000 couples are interracial. 1/10*1/4* 1/10* 1/3*1/10*1/1000 = one in twelve million. BUT can argue that have a beard and mustache and having blue eyes and blonde hair NOT independent variables so product rule does not work. 
2. Frequently used in age/racial discrimination cases.
a. Ex: to show intent to discriminate P offers evidence that over 5 years only 3% of blacks hired while 10% of the applicant pool was black. This would be relevant to show intent to discrim. But if evidence is that D gave 3% of positions given to blacks while 10% of student population is black, this is NOT relevant to show intent to discrim..
i. For this to be relevant the focus has to be on the applicant pool, not the composition of the students 
ii. Unless the substantive law is that the school needs to hire in order to give students the appropriate # of  role models. This changes the fact of consequence and the variation between hired and students is relevant to show intent to discrim. 
b. Failure to account for other variables – not hired b/c of experience or qualifications – goes to probative value, NOT relevancy. 
E. Preliminary Questions of Fact: many rules of admissibility depend on existence or non-existence of a fact or facts
1. §104(a): preliminary questions concerning qualification of person to be a witness, existence of privilege, or admissibility of evidence is determined by the JUDGE by a preponderance of the evidence std. (>50% chance) – i.e. relevant evidence is only admissible if some preliminary facts are determined
a. Judge can look at ANY evidence, even if otherwise inadmissible
2. §104(b): Conditional Relevancy – the evidence being offered is only relevant if the JURY finds that the preliminary fact exists by a sufficient to support a finding std. Ask yourself whether the prelim fact that’s the issue, does it determine the relevancy of the evidence.
a. Jury can NOT hear inadmissible evidence
b. Examples:
i. P wants to offer testimony that D called her and offered to sell her his car and she accepted. Prelim fact = whether there was telephone conversation. If D did not make the call the testimony is irrelevant.
ii. P wishes to testify that after the collision, P walked over to D’s car and asked what happened, and a voice answered, “I don’t know what happened. I fell asleep before the accident.” Assume that if Defendant was the speaker, the evidence would not be excluded by the hearsay rule, but that if the passenger was the speaker, the evidence would be inadmissible hearsay. This is a 104b problem b/c if the speaker was the passenger the testimony is irrelevant so jury must decide who was speaking.

3. §104(c): hearings on the admissibility of confessions will ONLY be conducted out of the hearing of the jury. 
a. Example: P wishes to present evidence of a written confession signed by D. D claims she only singed  after the police threatened to investigate her entire family for any possible wrongdoing. Admissibility of confession determined by judge.
III. HEARSAY RULE

A. The Rule: §802 - hearsay is NOT admissible expect as provided by these rules or other rules of the S. Ct.
1. Purpose of the Rule - in court we have safe-guards to ensure that the witness is not lying b/c we can cross examine and observe behavior and witness is under oath – but when a witness is testifying about something someone else said we are worried about the declarant’s:   
a. Perception (accuracy of source’s perception of the event)
b. Memory (the accuracy of source’s recollection of the event)
c. Sincerity (source’s honesty about event) 
d. Narration (adequacy of the source’s communication of her thoughts)
2. Rule still applies when the witness and declarant are the same person – i.e. the witness is testifying about her own out of court statement – b/c even though you can cross-examine witness when she is in court you could not cross examine her at the time the statement was made. 
a. Ex: accident happened 5 years ago and witness was interviewed at scene, now at trial witness is called and we ask the witness what happened and she says she does not remember b/c it was 5 years ago but she wants to testify as to what she told the police but – we are unable to cross examine her on the facts in question b/c she is saying hse does not remember. 
3. Under FRE judge can NOT admit evidence that does not fit w/ in an exception to the hearsay rule just b/c he believes it is highly reliable. 
a. CA: if evidence does not fit w/ in an exception but the judge thinks that it is reliable/should be admitted the judge can admit it. This is b/c CEC §1200 says that hearsay is inadmissible except as otherwise provided by law (rather than by the evidence rules or rules of S. Ct.).  Law refers to common law so California courts can create exceptions by common law. 
i. The closest you get to this under fed. rules is §807 which says that if the judge thinks it is really reliable and important evidence he can admit it 
B. The Definitions: §801 - Hearsay is a statement made other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted
1. Statement = an assertion = intending to communicate a fact
a. Can be written (all documents raise hearsay problems), oral, or conduct
2. Declarant = Must be made by a person, animals and machines do NOT make hearsay statements

a. Ex: to prove D committed the crime, evidence offered that a police dog trained to track scent followed a trail from the crime scene and “pointed” to D – this is NOT a statement made by a declarant b/c it is an animal. But courts address this through relevancy and probative value issues. 
b. Ex: printout of electrocardiogram recording person’s heartbeat or chiming of mechanized church bells at certain intervals are not hearsay BUT a police officer sounding an alarm to warn citizens that a hurricane is coming is hearsay
3. Other than while testifying at trial or hearing = three examples (1) witness testifies that someone else said something (2) document entered into evidence (3) witness 
a. Examples:
i.  To prove D committed the crime, testifying witness points to D when asked who committed the crime. This is NOT covered by the hearsay rule even though  the conduct was a statement b/c it was made while testifying. testifies as to her own out of court statement or writing
ii. Ex: during murder trial a spectator yells “Denise committed the murder.” This is covered by the hearsay rule even though it was made in court b/c it was not made while testifying. 
iii. Statements made in depos are statements made out of court. 
4. Offered in evidence to prove the truth of the matter asserted

a. If hypo does not tell you what the evidence is being offered to prove you need to ask yourself (1) which party is offering the evidence and (2) how is that evidence relevant to that party’s case
i. First inference rule: if the first fact that you have ot infer from the out of court statement, in order to get the statement connected to the ultimate fact being proved, is the truth of the facts in the statement itself (I hated the victim) then it is hearsay
b. Examples (also see casebook questions p. 148): 
i. To prove that a witness is insane, and thus not credible, evidence is offered that she said, “I am Elvis.”
Statement not being offered into evidence to prove the matter asserted – i.e. that witness is Elvis. BUT if evidence is offered that witness “I believe I am Elvis” this is hearsay b/c it is being offered to prove that witness thinks she is Elvis and from this we infer she is insane. 
ii. To prove that Zed killed victim, Defendant offers evidence that Zed said, “I hated Victim.” Logically, the fact that must be true to connect the evidence to the ultimate fact that Z committed the murder is that Z did indeed hate the victim so this is hearsay. 
iii. To prove that Defendant robbed the bank, evidence is offered that during a fight with his girlfriend, the girlfriend said to Defendant, “I may have B.O. but at least I’ve never robbed a bank.” In this context the gf is asserting something and this statement is being offered to prove the truth of the matter asserted (i.e. that she didn’t rob the bank but her bf did) 
iv. To prove that D ran the red light, P offers evidence that a witness said D ran the red light. Hearsay. But if at trial witness testifies that D’s light was green, it is not hearsay for P to enter evidence that witness said D ran the red light if it is offered to prove the witness’ credibility. 
C. Utterances and Conduct That Are Not Hearsay

1. Words of Independent Legal Significance or Verbal Acts

a. Examples:
i. Offer/Acceptance of Contract: To prove there was a contract P offers testimony that after receiving D’s offer she said “I accept your offer.” Not hearsay. But if P testifies that she said “I accepted your offer last week” This is hearsay. 
ii. Slander/Defamation/Libel: Libel action by Plaintiff against the River City Times for publishing an article falsely stating that Plaintiff was a child molester.  To prove the libel, Plaintiff offers in evidence a copy of the newspaper article. BUT would be hearsay if P wants to testify that Zed told P  “an article in the times states that you are a child molester.”
iii. Voting: To prove that a corporate board of directors approved a certain resolution, evidence is offered that when the chairperson asked all in favor to say “aye,” a majority of directors did so. Not hearsay. 
iv. Adverse Possession: Joe claims he acquired title through adverse possession.  He offers evidence that, for years, he posted signs on the property reading, “Private property of Joe.  Stay off!” Not hearsay. 
v. Statement made during physical transfer of personal property: Dispute over ownership of a bracelet.  To prove she owned the bracelet, Plaintiff testifies that her grandmother, the prior owner, gave her the bracelet while stating, “Here is your birthday present.” Or if while you hand someone the goods you say “I am giving you these for $100.” Not hearsay.
2. Situations where value of evidence derives from fact that words were spoken and not from truth of matter asserted: fat that words were spoken is relevant in and of itself – it is not the content of the words, but the fact the speaker said anything.
a. Examples:
i. To prove victim was alive evidence that he told a police officer “I haven’t kicked the bucket yet” is NOT hearsay – fact that he is speaking shows he is alive. BUT it would be hearsay if witness testified that police officer told her that victim said this. 
ii. To prove Z spoke Spanish evidence offered that witness overheard Z say “Habol espanol” is NOT hearsay b/c mere fact he is uttering these words is enough to prove that he knows Spanish. But there is a 403 problem b/c the statement says “I speak Spanish” so it is also offered to prove the truth of the matter asserted. Probative value of the fact that he uttered this statement as evidence that he speaks Spanish is low b/c a lot of people who don’t speak Spanish can say that statement. 
3.  Words are being offered to show effect on listener rather than to prove the truth of the matter asserted

a. Examples:
i. Witness’ statement “15 minutes before P fell I told the D manager that there was ketchup on the floor.” If offered to prove there was ketchup on the floor then it is hearsay. BUT if offered to prove that D was aware that there was ketchup on the floor then it is not hearsay. BUT if P wanted to testify that witness told her that witness told the manager then this is hearsay. 
· This raises a 403 problem and court would have to give limiting  instruction, typically courts will not exclude evidence b/c presumption is that juries follow instructions
4. Words or conduct constitute circumstantial evidence of declarant’s state of mind – whereas direct evidence of a declarant’s state of mind usually is hearsay
a. Examples:
i. Prosecution of D for murder. As she is dying victim someone hears her say “D poisoned me.” If offered to prove that D poisoned her this is hearsay but if offered as circumstantial evidence of victim’ state of mind to show that she was not suicidal then it is NOT hearsay. But 403 objection would probably be sustained b/c prejudice is great .
ii. P alleges that D enticed Z to switch business from P by suggesting that P’s biz was going bankrupt.  P’s testimony that Z told P “I’m switching b/c your future is uncertain” is not hearsay b/c it is circumstantial evidence that he is afraid of the future and the inference may be that D put this in his head. BUT if the statement was direct evidence of his state of me “I am afraid you will go bankrupt soon and won’t be able to fill orders” this would be hearsay. 
b. Knowledge: 
i. Leader of gang had D’s contact info written on piece of paper in his pocket. This is offered to show that the leader had knowledge of D, from which we can infer that D was also a member of the gang, and is NOT offered to prove the D’s correct contact info. 
ii.  Prosecution of D for kidnapping. Police officers testifies that victim told him that the van she was kept in had paintings of zebras, etc.  This matched the van owned by D. Statement not offered to prove that that was what the van looked like but offered to prove victim had knowledge of a van that looked like that and had been inside the van. Two things were important (1) unikely child would have seen van if hadn’t been there b/c of kidnapping (2) description detailed so virtually impossible for child to make up
5. Words or Conduct are Not Assertive or Are Assertive of Something Other than What They Are Offered to Prove

a. Examples:
i. Governor announces that he is bringing his family with him to the nuclear testing cite to observe a test. This by itself is not assertive conduct that the testing is safe and thus not hearsay. But, if add info that state is opposed to test on safety grounds and the fact governor announces this, the statement is intended to be communicative of safety and is assertive. 
ii. Boarding up homes b/c people know hurricane is coming is not assertive conduct and not hearsay. 
iii. Pilot boarding plane after checking to make sure nothing is wrong is not assertive conduct but is relevant b/c it shows he did not think anything was wrong or else he wouldn’t have boarded. 
D. Alternative Model of Hearsay: declarant based model focuses on the credibility of the declarant and statement can be hearsay even though not offered to prove the truth of the matter asserted. Every utterance or conduct that would be classified as hearsay under assertion based model would be considered hearsay under declarant-based model. 
E. Hearsay with in Hearsay:  §805 – when witness’s proposed testimony includes multiple layers of out-of-court statements the testimony is inadmissible unless there is an exception from hearsay for every layer. 
F. Hearsay vs. PK Objections: proper objection is determined by the testimony. If witness quotes out-of-court statement the objection is hearsay. BUT if witness does not quote, but simply relies on another person’s perception as described in the out-of-court statement hten the objection is lack of PK.
1. Example: witness testifies that she heard mechanic tell D “I just took took a look at your brakes, they are shot.” If offered to prove that he brakes were defective this is a hearsay objection. If offered to prove that D knew her brakes were shot then it is being offered to show the effect on the listener and is NOT hearsay. BUT if witness says “D’s brakes were shot” the witness does not have PK of this so this is a lack of PK objection. 
IV. HEARSAY EXEMPTIONS §801(d) = NOT hearsay ** Start by asking if the statement falls into an exemption & if no, then go to the definition of hearsay. **CA NOTE: CA does NOT have exemptions, only has exceptions but has an exception for all of the fed. exemptions – so in CA you say it is hearsay but it is admissible under an exception. 
A. Party Admissions:  
1. Simple Party Admissions: statement of a party which is offered by opponent against party who made the statement is NOT hearsay. 
a. Must be statement of party and NOT the party saying that someone told him something. 
i. industrial accident and owner of the factory is sued for the injury, owner of factory later tells injured person that machine malfunctioned and chewed up his arm – that would be a party admission if offered by plaintiff b/c plaintiff is suing owner of factory and owner of factory made the statement. But if owner had said “one of the other worker’s told me that the machine malfunctioned and chewed up your arm” – this is NOT a party admission b/c not statement of owner. 
b. PK is NOT required for party admissions. 
i. Car accident and P wishes to testify that D told P “I crossed center line just after I fell asleep.” Party admission b/c it is D’s statement offered by P against D. It does NOT matter that D did not have PK that she fell asleep before crossing the line.
ii. D also wants to testify that “Maybe somebody slipped something into my Diet Coke at dinner, because I certainly had no warning that I might fall asleep.” This is NOT a party admission b/c not a statement of opponent offered against opponent but it is D’s statement offered to help D. So hearsay objection sustained. D also lacks PK b/c he did not perceive someone put something in his drink. Can’t use completeness doctrine b/c not writing or recording. 
c. Completeness Doctrine: §106 says that if party introduces a writing or recording that is adverse to the other party, the adversely affected party can admit any other party of the writing or recorded that should be contemporaneously considered in order to be fair -verbal statements not include

i. **CA: completeness doctrine is much broader than fed. rules – it is a fairness std. that covers acts, declarations, conversations, writings. 

d. Administrator of decedent’s estate = same as decedent so statements of decedent offered against administrator are party admissions
2. Adoptive Party Admissions: like a simple party admission in that it is statement offered against a party but the party is not directly making the statement but rather party is doing something to show agreement with someone else’s statement – i.e. party is manifesting an adoption or belief in the truth of the bystander’s statement
a. Party could adopt the statement by:
i.  Saying something: police officer asks “did you shoot victim” and you say yes – you are adopting the police officer’s statement and this is a party admission.
ii. Conduct: same as above, but instead of saying yes, you nod your head yes. 
iii. Silence: you don’t say anything or you run away – can be adopting statement so long as a normal person in those circumstances would have objected to the statement. 
b.  104(a)  preponderance of the evidence std. 
3. Vicarious Party Admissions (Authorized & Agency Admissions): state by one person that gets attributed to the party b/c of the relationship that the speaker has to the party.
a. Authorized Admissions: (corporation spokesperson, or actor’s publicist)
i. statement offered against party AND 
ii. declarant was authorized by the party to speak (corporation spokesperson)
· 104a issue: if only evidence of authority is the declarant’s own statement “I am authorized to tell you” the judge can consider this b/c its 104a and can consider otherweise inadmissible evidence, but this would NOT be sufficient to show authority – need something  more to meet the preponderance of the evidence std. 
· **CA: conditional relevancy under 104b

b. Agency Admissions:
i. statement offered against a party AND
ii. by an agent or servant of the party AND
iii. within the scope of the employment AND
iv. made during the existence of the agency relationship
· **CA rule is different:
(1) if the employer is responsible for what the employee did under tort law through Respondeat superior, then the employer is responsible for what the employee said. Ex: negligent truck driver employee caused accident says “I fell asleep” this is admissable
(2) if the employee acted properly – wasn’t negligent – then what she said is not imputed to her boss and not admissible as party admission. Ex: the truck diver said “the mechanic must not have checked the brakes” – under CA law the employer is not responsible so its not a party admission but under fed. law the employer is and it is party admission
4. Co-Conspirator Statements: 
a. Need to show:
i. statement offered against the party AND
ii. the person making the statement and the party were co-conspirators AND
iii. made during course of the consipiracy AND
· **CA: covers statements made prior to conspiracy
iv. in furtherance of the conspiracy.
b. 104a issue – need to show judge by preponderance of the evidence each of these elements (co-conspirators, made during and in furtherance)
i. Out of court statement alone “you get the anthrax,I’ll take care of the delivery” w/o other evidence is not sufficient to satisfy preponderance std. 
ii. **CA: it is like a 104b sufficient to support a finding std. – lower std. than fed so its easier to get co-conspirator statements admitted in CA
c. does not have to be a trial for conspiracy – can be any other charge as well
B. Prior Statements of Witnesses

1. Prior Inconsistent Statements: 
a. Prior inconsistent statements are NOT hearsay if: 
i. prior statement
ii. that was given under oath at a trial or hearing
iii. which is inconsistent to what the witness is now testifying 
iv. is NOT hearsay even if offered to prove the truth of the matter asserted
b. Prior inconsistent statements offered to impeach are NOT hearsay. 
2. Prior Consistent Statements

3. Statements of Prior Identification

a. Need to show that:
i. Declarant (the one making the identification) has to testify at trial
· Doesn’t require declarant to testify about making the identification
ii. Declarant must be subject to cross-exam concerning the statement

· A witness who is unavailable for purposes of hearsay exceptions b/c she lacks memory is STILL subject to cross-examination

iii. Statement must id a specific person after perceiving the person – by a line-up, photograph, or any other context (even if she saw him being interrogated at police station and said that was the guy). Cannot be a description, but must actual identify a person. 

· **CA: statement of identification needs to be made at a time when the occurrence is fresh in the declarant’s memory
V. HEARSAY EXCEPTIONS: statement is hearsay but is admissible under an exception
A. Availability of Declarant is immaterial

1. Present Sense Impression

a. Must show:
i. there was an event or condition
ii. the statement describes that event or condition
iii. statement was made by declarant while perceiving the event/condition or immediately thereafter 
· Timing is the focus here - can NOT have time to reflect – a minute is too much.
· Medical diagnosis are NOT covered by PSI b/c declarant has any time to think it over. Ex: “luckily your leg is not broken” is not PSI. 
· Statement made by expert from his perception of two photographs is not the type of perception that this rule covers – rule applies to a literal description of the facts perceived
b. **CA: does NOT have the same present sense impress rule
i. Contemporaneous statement: must be a statement made to explain, qualify, or make understandable the conduct of the declarant while declarant was engaged in such conduct. OR
ii. Threat of infliction of injury:
· Statement describes infliction or threat of physical injury upon declarant
· Declarant is unavailable
· Statement made at or near the time of the infliction/threat of physical injury 
· statement was made under circumstances that would indicate trustworthiness
· statement was made in writing, electronically, or to a nurse/paramedic/dr or law enforcement official. 
2. Excited Utterance

a. Must show 
i. there was a startling event or condition
ii. statement must relate to that event or condition
iii. declarant was under the stress of excitement caused by the event or condition when she made the statement
· Emotion is the focus here - unlike present sense impression some time can pass between the event and the statement but the more time has passed the less likely it is the declarant is still under the stress of excitement.
b. Party offering hearsay evidence has to prove prelim facts (there was a startling event, the declarant was excited, etc) under 104a preponderance of the evidence std. 
i. the out of court statement ALONE is not sufficient to satisfy this std. 
c. *Exam Tip: if there are startling circumstances, like a gun shot, or an exclamation point, or screaming these tip you off that there may be an excited utterance 
3. State of Mind: statements of declarant’s then existing state of mind, emotion, sensation, or physical condition
a. Includes statements as to intent, plan, motive, mental feeling, and physical health
b. Can NOT be backward looking – must be a statement of then existing state of mind.
i. **CA: has the same rule for then-existing state of mind but ALSO has a rule that does not have a comparable fed. counter-part for declarant’s previously existing state of mind for statements that relate to PAST mental or physical condition AND declarant is unavailable to testify
c. Statements of Intent:
i. A statement of intention is relevant to prove that the declarant had that intention and that they acted on it and are admissible under this exeption.
· “I intend to rob the bank” is admissible to prove intent and that they robbed the bank.
ii. But a statement of another person’s intention is NOT admissible under this rule.
iii. Courts disagree about whether a statement by the declarant conerning both the declarant’s and another person’s intention is admissible (“Joe and I intend to rob the bank”)
d. Does NOT make admissible a statement of memory or belief if offered to prove that fact that is remembered or believe. 
i. Ex: “I remember D shot V” – not admissible. 
ii. Ex: “I believe Joe is a crook” not offered to prove Joe is a crook but offered to prove that declarant believed that (hearsay but admissible under this exception)
e. Direct statement of declarant’s state of mind is hearsay but is admissible under this exception – whereas circumstantial evidence of state of mind is not hearsay.

i. Ex: “Joe is a crook” (circumstantial) vs. “I hate Joe” 
4. Statements for Purpose of Medical Diagnosis or Treatment

a. Must show
i. Statement made for purpose of receiving medical treatment or diagnosis
· Does not require that the person making the statement is the person seeking medical care - could be paramedic telling dr what patient said
· Don’t need to be making statement to a dr/paramedic/etc just making it for purpose of medical care
· Statement made to an expert for trial falls w/ in this rule as purpose for obtaining medical diagnosis
ii. Describing medical history, past or present symptoms, pain, sensation, or the general character of the cause
iii. Reasonably pertinent to medical care
b. **CA: all elements are the same but rule ONLY applies to statements made by minors describing child abuse
5. Recorded Recollections: law says you can first try to refresh a witness’ memory in any – asking leading questions or letting them read the document. But even after this if the witness says that they do not remember, you can read the record to the jury (not admitted into evidence) if the following elements are met (
a. 104a prelim findings by preponderance that:
i. Hearsay is in written form – not an oral statement.
ii. Witness once had knowledge about a facts in the written document
iii. Witness must now have insufficient recollection
iv. The record was made or adopted when the matter was fresh in witness’ memory
· Record is “adopted” if witness does anything to indicate it is accurate – just looking at it is ok
v. Witness must testify that the record accurately reflected what she knew
b. The written document gets read by the witness but is ONLY admitted into evidence if the party against home the evidence is being offered so requests. 
c. Producing document used before/during testimony to refresh recollection:
i. FRE: court has the discretion to order the document be produced 
ii. **CA: document MUST be produced at the hearing or testimony will be struck
6. Business Records

a. Elements of a business record: 
i. Memo, report, record, or data compilation in any form 
ii. consisting of events, acts, conditions, opinions, diagnosis
· **CA: narrower – only applies to acts, conditions, or events – so opinions and diagnosis are not included
iii. made at or near the time of the even described
iv. record is made by a person w/ personal knowledge or who received input from another person who has personal knowledge
v. document is kept in course of regularly conducted biz activity (how common the activity is/record made all the time – so if record was made when there was an accident that had never happened before, this is not party of regularly conducted biz, but may be part of regular practice)
· **CA: does not have this requirement 
vi. it is the regular practice of the biz to make these reports (whether the recording of the event is regular/ regular practice to make report of accidents but accidents don’t happen everyday) 
vii. Business = any association, corporation, institution, etc. even if non-profit, but NOT included in this rule is personal records
viii. Admissable unless opposing part proves that the source of information or the method or circumstances for preparation indicate lack of trustworthiness
· **CA: the party offering the business record has to prove that it is trustworthy. So its easier to get admitted on fed. side. 
b. This rule covers multiple layers of hearsay so long as every level of hearsay  meets the requirements of the rule (person w/ personal knowledge, it is the regular conduct of the biz to convey this info, etc.).

c. Remember under FRE biz records are self-authenticating. 
7. Public Records & Reports

a. Makes admissible records, reports, statements, or data compilations in any form of a public agency that set forth: 
i. Activities of the office or agency (something like proficiency tests of public official at the agency)
ii. Matters observed (describes observed act but w/o leading to a factual finding) by public official pursuant to a duty imposed by law as to which matters there was a duty to report are generally admissible, except
· In criminal cases matters observed by law enforcement personnel  - i.e. police reports – are INADMISSIBLE hearsay by the prosecution but are admissible hearsay under this exception by the defendant. Note – forensic specialist = law enforcement personnel. 
· Police reports ARE admissible in a civil case AND by the defendant in a criminal case (but not by the prosecution). 
· A statement by a witness in a police report is double hearsay and it needs to be covered by another exception. 
· **CA: does NOT have this limitation – matters observed by law enforcement are admissible by either party in civil or criminal cases. 
iii. Factual findings from an investigation made pursuant to authority granted by law 
· Are admissable by anyone in a civil case
· Are admissbale in a criminal case ONLY if offered by the defendant.
· **CA: does not have this limitation – factual findings can be admitted by either party in a civil or criminal cases.  
b. When a public record is inadmissible under this exception b/c it is a recording containing a matter observed by a law enforcement agency offered in a criminal case or it is a factual finding offered by prosecution in a criminal case then the courts will not allow it to be admitted under Biz Record Exception. 
8. Absence of Entry in Biz or Public Record:   
a. Evidence that a matter is not included in the business record or public record can be offered to prove that the fact that is absent did not occur 
b. If you have a custodian of the gun registration testifying as a witness that a search of the records for the public gun registration agency show an absence of a registration for D’s gun – this exception would apply – BUT in reality this is not hearsay b/c there is no out of court statement. 
B. Unavailability of Declarant Required 
1. Examples of Unavailable

a. Privilege applies

i. **CA has this rule 

b. Witness refuses to testify despite court order to do so

i. **CA: has no comparable rule – if you refuse to testify you are not considered unavailable

c. Witness’ lack of memory

· **CA: no direct comparable rule – but if we can say that their lack of memory is equivalent to mental infirmity then  may be able to fit it in under rule that says witness is unable to attend b/c of mental condition 

i. Witness must testify to lack of memory

ii. Witness can be deemed unavailable even if she vaguely remembers the subject matter being questioned but does not remember sufficient detail to make testimony useful

iii. Witness who is unavailable b/c she lacks memory is still subject to cross-examination (for purposes of Prior Identification Exemption)

d. Cannot be present b/c of a physical or mental infirmity.

i. **CA has similar rule. 

e. Proponent of hearsay statement is unable to procure the declarant through service of process or other reasonable means and the declarant is not unavailable b/c of the proponent. 

i. **CA: says unavailable if unable to procure through process – does not require you to do other reasonable things to procure attendance – CA makes it easier to establish unavailability

f. **CA has two examples of unavailability that fed side does not specifically have:
i. CA rule states that a person who refuses to take an oath or affirmation is disqualified form testifying (i.e. unavailable)
· FRE: no rule but judges will find a way to say that the witness is unavailable b/c to be competent you need to take oath or affirmation - not as clear as in CA
ii. CA rule states that a witness is unavailable if they are unable to testify without suffering substantial harm.

· FRE: no comparable rule
2. Former Testimony Exception

a. Elements:
i. Witness was unavailable at trial
ii. Witness testified at another hearing or deposition
iii. Former testimony is being offered against someone who was a party in the first case OR in a civil case by someone who had a predecessor in interest in the first case
iv. Party or predecessor in the first case had the opportunity to cross-examine the witness 
v. And had a motive to examine the witness similar to the motives of the party in this case 
· If issues are completely different the motives are likely to be different
b. **CA: has similar rule (
i. Except evidence rule does NOT apply to deposition testimony taken for the same case BUT CA Code of Civ. Proc. says deposition testimony in a civil case will be admissible at trial if the witness is unavailable OR lives more than 150 miles from court.  
ii.  ALSO has another former testimony rule that says former testimony is admissible against a party in a second action if that party admitted the testimony on their behalf it in the first action – motives do NOT matter
c. Exception usually arises where transcript of witness’ testimony from first trial is admitted for second trial. Witness testimony is covered under this exception and the transcript is covered under Biz Records Exception.
d. Rules for Grand Jury: exception does NOT apply - testimony offered at grand jury hearing is NOT admissible against D in trial (D did not have the opportunity to cross exam) nor is it admissible against the prosecution by D (prosecution had opportunity to cross exam witness at grand jury hearing but motive was not the same)
i. If witness refuses to testify for fear of self-incrimination prosecution can ask court to grant witness immunity – but D cannot. 
ii. **CA: former testimony of prosecution’s witness from grand jury hearing IS admissible against the prosecution at trial – b/c the prosecution admitted it in the first place so its admissible against them in the 2nd case 
3. Dying Declaration

a. 104a preponderance applies
i. Declarant must be unavailable
· **CA: rule sounds like declarant must have died
ii. Applies ONLY to civil actions and homicide prosecutions
· **CA: applies to all cases 
iii. Statement made while declarant believes her death is imminent
· time b/t statement and death may indicate declarant did not really think death was imminent
· if declarant says “I plan to do something” this indicates she doesn’t think death is imminent
iv. Concerning the circumstances of what declarant believed to be imminent pending death 
4. Declaration Against Interest

a. Witness is unavailable
b. Statement is so much against the declarant’s pecuniary or proprietary interests or his potential criminal or civil liability that a reasonable person in speaker’s position would not have made it unless they thought it was true. 
i. If declarant does not know the statement is against her interest then the exception does not apply. 
ii. If offering a statement that exposes the declarant to liability and exculpates the accused it is NOT admissible unless there is corroborating evidence.
iii. If only part of the statement is against the declarant’s interest and the other part is not (it is just shifting the blame) then only the part that is against the speaker’s interest is admissible.
iv. **CA: exception is broader and applies in more instances b/c it includes statements against the party’s social interests – i.e. a statement that causes social disgrace or humiliation
5. Forfeiture by Wrongdoing

a. If the party intends and does procure unavailability of a witness through wrongdoing (bribed, killed, kidnapped, etc.) then the statements of that witness are admissible against the party who committed the wrongdoing.
i. Also admissible against parties who acquiesced in the wrongdoing. Some courts interpret this narrowly or broadly. One court found that co-conspirators had acquiesced if killing the witness was in furtherance of the conspiracy and it was reasonably foreseeable to the other conspirators as a function of the conspiracy. 
ii. Ex: a few days before he is murdered V told friend “D is going to kill me.” Not admissible under this exception b/c D did not intend to kill V to make him unavailable to testify at that trial. 
b. **CA: rule is very different and rarely applies 
i. Must be a criminal proceeding involving a serious felony
ii. actions of party procuring the unavailability of the witness resulted in death by homicide or kidnapping – bribe is NOT enough
iii. out of court statement was tape-recorded by law enforcement or written by law enforcement and notarized
6. Residual Exception: 

a. 104(a) preponderance problem 

b. If statement does not fit with in the other hearsay exceptions (although this exception is rarely applied) it may be admissible under this exception if (
i. Looks trustworthy
ii. goes to a material fact – it is important

iii. can NOT prove the fact with any other evidence
iv. justice is served by admitting the statement 

v. proponent of evidence must give reasonable notice to opposing party before hearing that she intends to use this evidence

c. Near Miss Theory: some courts use this exception when the evidence almost fits into another exception but misses one of the elements. Other courts don’t agree w/ near miss theory b/c they say the elements of the exceptions are specific for a reason. 

d. **CA: does NOT have a residual catch-all provision. But does have a provision allow judge discretion to admit otherwise hearsay evidence when he statement was made by a minor (under 12) who is unavailable describing sexual abuse in writing by law enforcement or welfare worker and was made prior to defendant’s confession. Very narrow exception that almost never applies. 

C. Hearsay Rules and the Constitution

1. Confrontation Clause: even if the statement is not hearsay or is admissible under a hearsay exception it may violate the Confrontation Clause to admit it. Confrontation clause says that in criminal cases the defendant has the right to confronted with all witnesses against him. 
a. Supreme Court has interpreted this to mean that testimonial hearsay offered against the defendant in a criminal case is INADMISSIBLE unless
i. declarant is unavailable and D had prior opportunity to cross-examine
ii. prosecution produces the declarant at trial 
b. Testimonial hearsay =
i.  former testimony at trial or in deposition or 
ii. statements given to police when the police are accumulating evidence to use in a case – such as in an investigation or interrogation
· UNLESS: statement given to police in connection w/ on-going emergency (e.g. armed perpetrator lose in public place and cops have to identify and stop him – testimonial hearsay gathered during this emergency would not be excluded by confrontation clause)
2. DP Issue: comes up when evidence rule excludes defense evidence in a criminal case

a. Does not make ALL defense evidence admissible, but only makes evidence admissible if it violates DP clause b/c (
i. the evidence was excluded under a bizarre state law that is different than the federal evidence law
ii. there is a substantial amount of exculpatory evidence 

VI. CHARACTER EVIDENCE, HABIT EVIDENCE, SIMILAR EVENTS
A. General Rule (404 and 405):

1. Character evidence is NOT admissible to prove action in conformity therewith 

a. Except  

i. in a criminal case where evidence of a pertinent character trait is offered by the accused or by the prosecution to rebut the same OR
· Can use opinion and reputation evidence but not instances of specific conduct on direct exam to prove character but on cross exam you can use all three ways of proving character

	Type of Char. Evid.
	Direct Exam
	Cross Exam

	Reputation
	Yes 
	Yes

	Opinion
	Yes
	Yes

	Specific instances of conduct (good faith belief)
	FRE: No, unless the trait is a specific element of the charge 

CA: yes under CA Const.
	FRE: Yes
CA: Yes under CA Const. 


ii. when character is an element of the crime (e.g. defamation or negligent entrustment case)

· Can uses opinion, reputation, or evidence of specific instances to prove character

2. Character evidence = conduct that gives rise to a moral judgment. Ex: rolling through stop sign is NOT character evidence but running red light is. 

3. Reputation is hearsay but reputation of character is admissible as character evidence under a hearsay exception if the declarant has personal knowledge of the reputation of the defendant/victim (lived in same community, worked with, etc.)

4. Opinion = declarant has personal experience w/ the defendant/victim

B. Criminal Case:
1. If defendant presents evidence of a PERTINENT character trait he has opened the door for the prosecution to present evidence about any pertinent character trait of defendant.

a. Character trait MUST be pertinent - if D is being charged for bribery or theft character evidence that D is peaceful or non-violent is NOT pertinent.

b. Prosecutor can present character evidence by cross-examining defense witnesses or calling her own witnesses

i. If on cross-exam the prosecutor uses specific instances of conduct then the defendant on re-direct can ONLY ask about those specific instances raised by the prosecution. If prosecution does not use specific instances on cross then D can NOT use specific instances on re-direct. 

ii. MUST have good faith belief in the occurrence of the specific instances of conduct before asking about it.   

2. **CA: evidence code says that specific instances of conduct are NOT admissible whether on direct or cross-examination. BUT CA Const. says that all relevant evidence is admissible, so if specific instance is relevant it is admissible, regardless of whether you are on direct or cross. 

3. If defendant presents evidence of a pertinent character trait of the VICTIM, prosecution can offer evidence that the DEFENDANT has the SAME character trait as the victim. 

a. **CA: rule is narrower – says that if D opens door to evidence of VICTIM’s character for VIOLENCE then the prosecution can present evidence of DEFENDANT’S character for VIOLENCE.

4. IF defendant presents evidence of a pertinent character trait of VICTIM, defendant has opened door to victim’s character and prosecution can offer character evidence as to VICTIM’S character.

a. **CA: same

5. In a homicide case, if defendant offers evidence that victim was the first aggressor (this is not character evidence), prosecution can offer evidence of victim’s character for peacefulness. 

a. **CA: no comparable rule in CA

C. Sexual Assault/Child Molestation
1. In criminal AND civil cases evidence of prior sexual assaults AND child molestations committed by D are admissible to prove conduct in a sexual assault case. 

2. In criminal and civil cases evidence of prior child molestations – NOT prior sexual assaults - committed by D are admissible to prove conduct in a child molestation case.

a. **CA: in criminal child molestation cases can offer evidence of both prior child molestations AND sexual assaults

3. **CA: rules do NOT apply in civil cases – no character evidence to prove conduct in a civil case!!!

4. **CA: has another rule that permits prior acts of domestic abuse w/ in 10 years of the crime to be admitted to prove conduct in a criminal action for domestic abuse case.

a. NO federal counter-part. 

D. Rape Shield Law: 
1. Evidence of rape victim’s sexual history or predisposition is generally NOT admissible in a criminal or civil trial, subject to the following exceptions.
a. In a criminal case:

i. Evidence of specific instances of sexual behavior of victim to prove that a person other than the defendant was the source of semen or injury

ii. Evidence that, if excluded would violate the constitutional rights of defendant

· Olden case: violated Confrontation Clause by prohibiting defendant from cross-examining victim in rape case about her relationship/boyfriend at the time of the alleged rape. This leaves open the possibility that any evidence of sexual relationships undermining victim’s claim of rape may be admissible BUT the evidence that victim had a boyfriend in Olden was particularly probative of the fact that she may have made up the story of rape so that he wouldn’t know she was cheating on him.

iii. Evidence of specific instances of sexual behavior between victim and defendant to prove that sex was consensual 

b. In a civil case:

i. FRE: party offering evidence proves that its probative value outweighs unfair prejudice

ii. **CA: balancing test of whether probative value outweighs unfair prejudice BUT ALSO specific instances of sexual conduct between defendant and rape victim are admissible if offered to prove consent

E. Other Crimes, Wrongs, or Acts
1. Applies in BOTH criminal and civil cases! 

2. Evidence of other crimes, wrongs, or acts is NOT admissable to prove conformity therewith (i.e. conduct in the present case) BUT may be admissible to prove the:

a.  MIMICK facts: motive, intent, mistake (absence of mistake), identity, common plan, knowledge, and preparation.

i. *Exam Tip: look at what the defendant is saying ( if he says it wasn’t him who committed the crime then it is probably identity, if he is saying it was an accident then it is probably intent or absence of mistake. 

ii. When a series of crimes is being committed against a specific individual this may be probative of motive or intent or common plan – particular D is committing a series of crimes against an individual as part of a unified plan to do something to the individual in question. 

b. Doctrine of Chances: given the number of times that the act has occurred and the uniqueness of the act, it is more probable than not that D committed the act in question. If act just occurred one other time but was very unusual that might be enough. Ex: guy waking up drunk, blacked-out with a dead body – prosecuted for murder, this has happened one other time, admissible to prove doctrine of chances not character. 

c. 403 objection: b/c evidence is admissible to prove MIMIC/doctrine of chances but is inadmissible to prove conduct, there is a 403 objection in which the court weighs the probative value of the evidence against the unfair prejudice. Court usually going to overrule an objection and instruct the jury to use the evidence for the permissible purpose.

3. If there is no crime, wrong, or act then there is no character evidence problem. 

4. No requirement that the uncharged conduct occur before the charged conduct – but sometimes it is relevant to determining whether the evidence is only probative of character and thus inadmissible. 

a. If uncharged conduct happened a LONG time before charged conduct may make the MIMIC fact less probative. 

5. Sometimes for evidence to be probative of a MIMIC fact, the uncharged conduct has to be similar to the charged conduct – but NOT a requirement.  

a. For uncharged conduct to be probative of identity the uncharged conduct must be similar to the charged conduct and be unusual.

6. Even if acquitted of uncharged conduct, may still be probative to prove MIMIC fact, such as knowledge of what cocaine looked like. 

7. Courts typically treat addiction as character evidence b/c people draw negative inferences about people w/ addictions, but addiction is admissible to prove mimic fact of motive. 

8. Preliminary question of fact whether these wrongs, acts, or crimes actually occurred analyzed under 104b sufficient to support a finding – could a reasonable person find that the persons committed these acts, crimes, or wrongs? 

F. Habit Evidence 
1. Relevant habit evidence IS admissible to prove conduct.
a. Habit evidence = does not make a general statement about a perons’s moral conviction (like character evidence) but refers to specific conduct of a person  in a specific situation that happens frequently
i. 2, 3, or 4 times probably NOT enough
b. Organizations have habits (routine business practices) as well as people
G. Similar Events
1. Sometimes there are similarities between the evidence in question and evidence about other people or other events that make the evidence about other people/events relevant and admissible. 
a. Closer in time the similar events are the more likely it is relevant.
b. If the evidence about how 5 patrons fell on sidewalk in front of store is admissible then evidence about the 1,000 that did not fall is ALSO admissible.  
VII. EXCLUSION OF RELEVANT EVIDENCE FOR POLICY REASONS
A. Subsequent remedial measures
1. Evidence of measures that are taken that after a harm or injury has occurred that would have made it less likely that the harm or injury would have occurred are NOT admissible to prove negligence or culpability or a defect in a product or product’s design 

a. Notice the word AFTER – evidence of measures taken BEFORE the injury or harm ARE admissible. 

b. **CA: ONLY prohibits evidence of subsequent remedial measures to prove negligence or culpability – but it is ADMISSIBLE to prove defect in product or product design

2. But this rule does NOT exclude evidence of subsequent remedial measures when relevant AND offered to prove anything other than negligence or culpability or product defect

a. Controverting Feasibility of Precautionary Measures: Extreme statements that precautionary measures were “impossible” or there was “now way” they could have prevented or “the procedure at the time of the injury was the best possible” the injury open the door to evidence of subsequent remedial measures to prove that precautionary measures WERE feasible
i. Note when defendant is saying  what he did was safe or reasonable, then evidence of  subsequent remedial measures is NOT admissible.
b. Responsibility, ownership, or control:

i. Ex: P suing D for slip and fall when P fell on a can in D’s store. D claims that the can was P’s and fell out of her bag b/c of her clumsiness. To prove that D owned the can P offers evidence that he changed the way he stacked the cans – argument that he would not have changed the way he stacked the cans if he did not think the can that caused injury was his. 
B. Compromise/Settlement
1. Evidence of the offering or furnishing of a settlement or statements made during settlement negotiations are NOT admissible if there is a dispute over liability or damages to prove liability or damages. 

a. Has to be DISPUTE over liability or damages at time the statement was made. If no dispute at the time the statement was made then is NOT EXCLUDED.
i. If D admits that he was wrong and he will pay damages or that he just wants to go through the insurance co – nothing in dispute. 
ii. P says damages were $2000 and D says “I admit liability, but can only scrape together $1,000, will you accept that?” – nothing in dispute
b. Has to be something done that indicates that a claim may be brought. 
c. So long as something is in dispute ALL of the communications will be excluded. Ex: “I admit liability but disagree w/ damages.” – the entire statement is excluded. 
2. BUT evidence is ADMISSIBLE if it is NOT offered to disputed liability or damages. Examples of permissible uses:
a. Witness’ bias: co-D agrees to settle w/ P and agrees that he will testify against the other co-D and will receive money if P wins
b. An effort to obstruct a criminal investigation or prosecution: P calls D and says that if D agrees to a private settlement of the case P will tell the police that she was mistaken in her identification of D as the driver that hit her – this would be admissible to show that P 
c. Negating a contention of undue delay

d. Relevance:  If P offers evidence that D called her and said “I admit liability …” and D denies ever calling the plaintiff or making an offer. The objection would be relevance b/c the statement that D made is not relevant if D never made that statement. So it would be a 104b question for the judge of whether she thought there was evidence sufficient to support a finding that D called. 

e. That there was an agreement and it was satisfied:  P sues D to recover debt that D allegedly owes. To prove the debt has been discharged D testifies that there was a settlement agreement and D paid it – admissible.   
C. Offers to Pay Medical Expenses
1. Evidence of offers to pay medical, hospital, or similar expenses occasioned by an injury is NOT admissible to prove liability for the injury. 

a. There is NO compromise here, it is just an offer to pay – pure humanitarian measures (unlike the compromise rule) 
b. Does not require that the offer to pay be from the party – it could have been from his employee and would still be excluded. 
c. Similar expenses = offering to drive to the hospital or going to the store and getting a bandaid – does not have to be just paying for expenses for evidence to be excluded
i.  But a statement “let me know if there is anything I can do to help” is not sufficiently similar to medical expenses to be excluded under this rule
ii. Whether something is a medical or similar expense is a 104a issue.
d. Other statements about the case within the statement offering to pay are NOT EXCLUDED. Ex: “that floor was pretty slippery, let me pay.” the first part is admissible and the second part is not.
2. **CA: has same compromise rule and same medical expense rule BUT has an EXTRA rule that does not have a fed. counter-part (
a.  The portion of statements, writings, or benevolent gestures expressing sympathy or a general sense of benevolence relating to pain, suffering, or death of a person involved in an accident and made to that person or family of that person is INADMISSIBLE to prove liability in a civil action (
i.  but statements of fault that would be admissible under the compromise rule or the medical expenses rule are NOT made inadmissible by this rule

· Ex: “you must be in pain, im so sorry” is NOT admissible but “im sorry I ran the red light” is ADMISSIBLE. 
D. Plea Evidence
1. Evidence of guilty pleas in the following contexts are inadmissible:

a. guilty pleas that are later withdrawn
b. pleas of nolo contendere whether withdrawn or not
c. any statement made during the hearings to enter such pleas
d. any statement made to an attny for the prosecution in the course of plea discussions (including D’s offers to plea) which do not result in a plea of guilty or which result in a plea of guilty later withdrawn. 
e. Note: 
i. This rule does NOT make statements of guilty plea to police officers inadmissible. If talking to police officer then prosecution can admit this evidence
ii. Defendant can make this objection even if its not his own plea that is being offered against him. Ex: D and Z are prosecuted for crime. Prosecution wishes to present evidence against the co-defendants that D offered to testify that Z was the guy who did it if his charged were reduced. Both D and Z can object under this rule. 
2. Exceptions: 
a. guilty pleas that are NOT withdrawn are admissible
b. if statement regarding plea of guilty or nolo contendere was made by defendant under oath, on the record, in presence of counsel (i.e. at a hearing to determine whether to enter the plea) the statement will be admissible in a criminal proceeding for perjury or false statement
c. prosecutor can get waiver from D that if he withdraws his guilty plea before trial the statements made during plea negotiations are admissible against him if he testifies inconsistently 
3. **CA: only specifically says that the plea that is later w/d is inadmissible but caselaw makes CA std. the SAME as fed. 
E. Evidence of Liability Insurance


1. Evidence that the person being sued has liability insurance is NOT admissible to show that they were negligent or acted wrongfully. 

a. Rational is that we don’t want people on jury finding against the D just b/c they think some deep-pocket insurance co. is going to pay. 
2. Exceptions – admissible to prove anything other than negligence or wrong (
a.  To prove ownership, control, agency

b.  Bias or motive of a witness: Ex: P wishes to offer evidence that the expert testifying that P did not receive any injuries is hired by D’s insurance co. and does many cases for the insurance co. Witness is bias b/c she is motivated to receive money from insurance co. for testifying.
c.  to show a conflict w/ a juror that works for an insurance company.
3. NOTE: also have a relevance objection b/c the only way evidence of liability insurance is going to relevant is if you can argue that the D was more likely to let the injury occur b/c he had liability insurance that would cover it, very unlikely. 
VIII. EXAMINING AND SUPPORTING/ATTACK CREDIBILITY OF WITNESS
A. Mode of Witness Examination

1. Control: Court can exercise reasonable control over the mode and order of witness/evidence presented. Ex: may allow the jury to go to a hospital room to hear testimony from a witness. 
2. Scope of Cross-exam: Cross-exam is limited to the scope (i.e. the same general subject) of direct exam AND to any matters affecting the credibility of the witness. 
a. Anytime the prosecutor raises a completely new topic on cross this objection can be made. 
3. Leading Questions: are questions that suggest an answer – “this is a leading question, isn’t?” (leading) vs. “Is this a leading question?” (not leading). Just b/c you can answer a question yes or no does not make it leading
a. Leading questions generally NOT permitted on DIRECT exam but generally ARE permitted on CROSS-EXAM. 

b. Except: leading questions ARE permitted on direct when attny is examining an adverse party, a witness identified w/ the adverse party, or a hostile witness b/c an adverse/hostile witness is likely to resist suggestive questions. 
i. If we are in one of those situations on direct where leading questions are permitted, then you are NOT permitted to use leading questions on cross.  
ii. ALSO when you have a person with disabilities, elderly, handicap, or young child you can use leading questions ARE permitted if necessary to develop the witness’ testimony. 
4. Other Objections

a. Argumentative Question: not really seeking information but arguing/suggesting something to the jury. “You expect the jury to believe that?”
b. Compound Question: a question that asks more than one question at a time. “You started your affair w/ X the day after you had a fight with your wife during which you called her a fat pig and struck her on the face, correct?” If witness give answer yes or no it is unclear which question she is answering. 
c. Asked and Answered: no specific rule that says this is an objection but the law recognizes it as an application of 403 b/c if its already been asked we don’t want to waste the courts time. BUT b/c judge can exercise reasonable control of mode and order, judge can permit questions that have already been asked if she thinks it might be effective.
d. Misleading, Assumes Facts not in Evidence: “Did you call your wife a fat pig before or after you struck her?”
B. Impeachment: Who May Impeach: ANY party may attack the credibility of the witness, including the party who called the witness
1. BUT you can NOT put a witness on the stand knowing he is going to testify against something he previously said just for the purpose of offering a prior inconsistent statement (which is hearsay) under the guise of impeaching the witness when in reality the purpose is to bring hearsay in front of the jury  
a. Hogan case: D admitted to smuggling drugs, then said that he only told the Mexican police that he had smuggled b/c he was tortured. Prosecutor put him on the stand knowing he would testify that he did not smuggle so that she could use the prior statement to prove that he did smuggle (hearsay) under the guise of impeachment. (
b. 403 objection: this raises a 403 problem b/c the prior inconsistent statement is admissible to impeach but inadmissible hearsay if offered to prove the truth of the matter asserted.  So if the prosecutor does this for the purpose of admitting hearsay under the guise of impeachment then the court will sustain a 403 objection and find the prior inconsistent statement inadmissible. (
c. Surprised: but if the party truly was surprised that their witness testified the inconsistently then you still have evidence admissible for impeachment but not admissible as hearsay, however, under the balancing of 403 the evidence is admissible b/c we really need to impeach the witness. 
i. whether party was surprised is a 104a issue
2. REMEMBER Prior Inconsistent Statement of Witness: remember this exception makes a prior inconsistent of a witness made while testifying under oath at a hearing or trial NOT hearsay. So if the prior statement was made under oath at hearing/trial then there would be no 403 objection and the prior inconsistent statement would be admitted. 
C. Impeachment Methods Not Governed By Specific Common Law or Statutory Rules

1. Lack of Opportunity to Observe or Superior Position to Observe: there were obstructions such as trees or people, sunlight glaring, other events that were distracting the witness ( can use extrinsic evidence to prove

2. Lack of Capacity to Observe: fair to point out any of the witness’ five sense that shows she lacks capacity or has acute capacity – nearsighted, poor hearing ( can use extrinsic evidence to prove

3. Contradiction: if you contradict a witness as to one fact she might be wrong as to everything else as well ( can NOT use extrinsic evidence to contradict on a collateral matter  (i.e. not the issue in the case)
4. Memory: person’s consumption of drugs or alcohol at time of the events in issue or later may affect memory of the events perceived. Also, some people just have bad memories (
a. Evidence of witness’s reputation for having a poor memory would be excluded as hearsay. Memory is NOT a character trait so there is no hearsay exception for reputation. 
b. Can call witness 2 to express her opinion about witness 1’s memory (if, as we will see, witness 2 has personal knowledge) 

c. Expert opinion (subject to limitations) can also be admitted to prove that witness 1 to show witness 1 lacks memory (cannot distinguish reality from fantasy) and express an opinion about witness 1 mental state but can NOT say whether she thinks witness 1 is lying or not 
5. Demeanor: can argue about the believability of the witness based on her demeanor – e.g. in closing argument say “did you notice witness never looked directly at you or the defendant - Could it be that she isn’t as certain of her testimony as she, and the prosecutor, would like you to believe?”
D. Witness Character

1.  Reputation or Opinion Concerning Truthfulness (608a): can use reputation or opinion evidence to show character for truthfulness or untruthfulness to impeach a witness
a. Can only present evidence of witness’ character for truthfulness after character has been attacked for untruthfulness. But can be the first to present character evidence for untruthfulness. 
b. Only character that can be attacked is character for truthfulness/untruthfulness.
c. Remember when reputation is offered to prove character it is an exception to the hearsay rule. 
2. Specific Instances of Conduct Probative of Truthfulness(608b): can use specific instances of conduct that did NOT result in a conviction to show character for truthfulness or untruthfulness on cross-exam – e.g. can ask a witness if she lied on her job application to prove her character for untruthfulness
a. Can NOT use extrinsic evidence to prove specific instances, except
i. If witness 1 testifies about the case and then witness 2 is called to testify about witness 1’s character for truthfulness or untruthfulness, then on cross-exam of witness 2 you can inquire into specific instances to show witness 1’s character for truthfulness or untruthfulness. 

· Ex: Prosecution for drug dealing. On direct D denies committing the crime. On cross, prosecutor asks D if he lied on his job application (permissible under 608b to use specific instances on cross to impeach D) D denies lying on his job application. Prosecution calls witness 2 to testify that D has a reputation for lying (permissible under 608a to use reputation evidence of defendants character for untruthfulness). On cross-exam of witness 2, defense counsel asks “isn’t it true that D was truthful when he said he cut down the tree?” (permissible under 608b to use extrinsic evidence to prove a specific instance of conduct probative of truthfulness 
b. The reasons that specific instances are generally not allowed there are a million instances in one’s life that are probative of truth/untruth – so there is always a 403 objection that these specific instances may lack probative value (waste of time)
c. **CA: 
i. In a civil trial can NOT use evidence of specific instances to prove truthfulness or untruthfulness of witness’ character 
ii. In a criminal trial,  CA evidence rules do not allow specific instances, but CA Const. says that all relevant evidence is admissible so CAN use specific instances of conduct to prove truthfulness or untruthfulness regardless of whether you are on direct or cross. 
3. Conviction of Crime(609):

a. Evidence that witness (including D) has been convicted of perjury, lying, fraud or false statement (felony or misdemeanor) is admissible to impeach that witness. 

i. Rule REQUIRES that this evidence be admitted – there is NO judicial balancing under 403, even though relevant for more than one purpose unless: 
· Conviction is more than 10 years old – then party offering the evidence has the burden to PROVE that the probative value outweighs unfair prejudice (not typical 403 std.) before it will be admissible. 
ii. Misdemeanor convictions of petty theft do NOT fall w/ in this rule – not a charge of dishonesty.  
b. Evidence that a witness has been convicted of a FELONY may be admissible to impeach that witness, subject to 403 balancing probative value:

i. If witness NOT the accused: evidence is admissible UNLESS objecting party proves that the unfair prejudice outweighs the probative value 
ii. If witness IS the accused: evidence is admissible ONLY if the party offering the evidence PROVES that the probative value outweighs the unfair prejudice – i.e. burden is on the prosecutor  (not typical 403 std.)
c. **CA: CEC says that only convictions of felonies are admissible but CA Const. & S. Ct. decision make this different (
i. Civil Cases: 

· Only convictions of FELONIES that are crimes of moral turpitude are admissible, subject to regular balancing where opposing party proves unfair prejudice outweighs probative value. Misdemeanors are NOT admissible.  

· This is b/c S. Ct. has said that only crimes of moral turpitude are relevant.
·  Crimes of moral turpitude = lying, violence, theft, extreme recklessness, sexual immorality
· Conviction for involuntary manslaughter NOT admissible b/c not a crime of moral turpitude
ii. Criminal case: 

· Convictions for FELONIES AND MISDEMEANORS that are crimes of moral turpitude are admissible, subject to regular balancing (burden on opposing party)
· Felonies & misdemeanors that are NOT crimes of moral turpitude are NOT admissible 

iii. NO rule about conviction being older than 10 years – but the older it is the less probative value it has and the more likely it will be inadmissible. 
d. Extrinsic evidence IS admissible to prove conviction – but the mere fact that D were arrested is NOT enough but the fact that D was never imprisoned is irrelevant so long as he was convicted. 
e. Luce and the Right to Appeal: if defendant seeks a pretrial motion saying that evidence of his felony or perjury/fraud conviction is inadmissible and the court erroneously denies the motion, if defendant does not testify at trial he has WAIVED the right to appeal on the issue – D has to testify and then object when evidence of conviction is offered. 
i. Note: if D was seeking a pretrial motion to exclude a conviction for misdemeanor petty theft and the court denies the motion and then D does not testify, Luce may NOT apply b/c its clear that this is not a conviction for lying, fraud, etc nor is it a felon conviction so it would NOT be admissible under this rule and the denial was clearly erroneous. 
	Crime
	Use to impeach accused?
	Use to impeach the witness?

	Conviction for crime of dishonesty or false statement (felony or misdemeanor)
	- FRE: ALWAYS admissible, with no discretion to exclude unless 10 years old then burden on party offering to prove probative value

CA: felonies only
	FRE: ALWAYS admissible, with no discretion to exclude unless 10 years old then burden on party offering to prove probative value

CA: Felonies only

	Conviction for any felonies
	Admissible IF proponent shows probative value outweighs prejudicial effect
	403: Admissible unless opponent shows prejudice substantially outweighs probative value 

	Conviction for misdemeanors
	NOT admissible unless there is a dishonesty component
	NOT admissible  unless there is a dishonesty component


4. Religious Beliefs or Opinions: are INADMISSIBLE to impeach  (attack or support) the credibility of a witness
a. But evidence of religious belief/opinion NOT excluded when offered for anything else – e.g. to prove bias of a witness.
E. Bias, Motive, and Interest: CAN USE extrinsic evidence to prove bias
F. Contradiction: CAN USE extrinsic evidence to prove contradiction UNLESS it the extrinsic evidence goes to a collateral matter – i.e. extrinsic evidence is not about a material issue in the case AND says nothing else about the credibility of the witness except to contradict. 

G. Prior Inconsistent Statements

1. CAN USE extrinsic evidence to impeach UNLESS it goes to a collateral matter BUT
a. Must give an in-court witness who is being impeached by extrinsic evidence (e.g. witness 1 being impeached by witness 2) an opportunity to explain or deny her prior inconsistent statement. 

i. Does not matter when the opportunity is give – could give witness chance to deny and then impeach w/ extrinsic evidence OR present extrinsic evidence and then give witness chance to deny. 
ii. Ex: Witness testifies that bank robber is a woman. On cross prosecutor asks her “didn’t you tell police that it was a man?” and witness says no. Then prosecutor calls police officer to testify that witness told him that it was a man. Witness had opportunity to deny or explain the prior inconsistent statement. 
b. BUT if the person whose statement is being impeached is NOT an in-court witness & was only an out-of-court declarant, then do NOT have to give opportunity to explain or deny. 

i. Ex: witness 1 testifies that just before V died he said to him “I’m done for. D will pay for this.” Then witness 2 testifies that before that statement V had said to her “Zed is the one who did this, when I get out of here I will make her suffer.” This is impeaching the VICTIM’S statement and NOT the witness – victim is just an out-of-court declarant so it does NOT matter that he doesn’t  get the opportunity to explain. 
2. Prior inconsistent statements are NOT hearsay 
a. Under basic definition of hearsay if offered to impeach 
b. Under hearsay exemption if:
i. The declarant testifies at trial or hearing AND
ii. is subject to cross-examination concerning the statement
iii. and the prior inconsistent statement given under oath at a trial, hearing, or deposition
· Affidavits are not covered by this exception
· Owens case: if witness is given opportunity to respond to explain or deny the prior inconsistent statement and says that she does not remember making the statement, she is still subject to cross-exam for purposes of this rule. 
c. Remember if statement does not fall w/ in the hearsay exemption then it is hearsay and inadmissible for one purpose but admissible to impeach so there is a 403 analysis. 
3. Make sure it is an INCONSISTENT statement that is being offered otherwise it is NOT admissible to impeach. 
a. If witness is on the stand and says that she does not remember something (its been months or years since the event) and the opposing party offers evidence that hours after crime she remember it this is usually inadmissible. Ex: at trial witness testifies that she can’t remember what color the bank robber was wearing and on cross-exam the defendant asks “isn’t it true that you told the police that robber was wearing blue jeans?” This is inadmissible b/c its not an inconsistent statement.  But if statement was made just before witness took the stand then it would be admissible to impeach. 
4. **CA: ALL prior inconsistent statements of a witness are NOT HEARAY and are admissible to impeach and even to prove the truth of the matter asserted. No requirement that the statement be made under oath, etc. 
a. But rules for using extrinsic evidence to show prior inconsistent to impeach are the SAME as federal rules. 
H. Prior Consistent Statement: 

1. Prior consistent statements are NOT admissible to support the credibility of a witness UNTIL the witness’ credibility has been called into question. 
2. There is NO distinction between offering a prior consistent statement to prove credibility of a witness and offering the statement to prove the truth of the matter asserted ( UNLESS you can prove that it is NOT hearsay then it is INADMISSIBLE for all purposes. 
3. NOT hearsay if: 
a. Under hearsay exemption, even if offered to prove the truth of the matter asserted, if:
i. declarant testifies at trial or hearing
ii. is subject to cross-exam
iii. prior statement is consistent w/ in court statement
iv. and prior statement was made at a moment in time BEFORE the basis for attacking the witness’ credibility arose. 
·  Consistent statements made AFTER the witness’ credibility has been called into question are inadmissible b/c if the consistent statement comes after the basis for attacking credibility, the statement could have been influenced by that basis. Ex: on day 1 witness says X. Day 2 she gets a bribe to say Not-X. then at trial she says X. This is admissible. But if she did not say X on day 1 and instead said it on day 3 that is NOT admissible b/c what she said on Day 3 could be influenced by the bribe. 
