EVIDENCE OUTLINE – GOLD – FALL 2008

I. THE PROCESS OF PROOF

A. APPELLATE REVIEW OF 
EVIDENTIARY ISSUES

-Successful appeal of an alleged evidentiary error is a 3-step process: 

1) Obtaining clear ruling from TC and making sure record is complete to allow for rvw

2) Persuading app ct. that TC made an error 

3) Convince app ct that error “AFFECTED A SUBSTANTIAL RIGHT” (evidence goes to crucial issue)

FRE 103 – RULINGS ON EVIDENCE

103(a): Effect of Erroneous Ruling


(1)If ct erroneously ADMITTED evidence then party must:


 -Make TIMELY OBJECTION and STATE GROUNDS FOR OBJECTION (if 

not apparent from context)



Note: “timely” if made as soon as basis for objection clear



-If ground for obj not clear until answer given or can’t object before 


witness speaks, then ct may consider MOTION TO STRIKE to be timely 


if made right after answer is given.


CA: CEC 353 ( doesn’t matter if apparent from context

(2)If ct erroneously EXCLUDED evidence then party must:


-Make an “OFFER OF PROOF”



-Goal is to make a record of what substance of excluded evidence would 


have been



-NOTE: don’t need offer of proof if substance is apparent from context

*Once court makes ruling, don’t need to renew objection or offer of proof to preserve for rvw

* 103(a) is about making sure the record is complete to allow for rvw; to actually win on review REMEMBER THAT MUST PROVE IT AFFECTED A SUBSTANTIAL RIGHT

*Required to make record so 1) TC can assess own ruling and 2) App ct can determine error

*Even if TC ruling made before trial, can still review on appeal

FRE 103(d): EXCEPTION TO OFFER OF PROOF

-If court committed PLAIN ERROR THAT AFFECTED A SUBSTANTIAL RIGHT, app ct will review even if party didn’t make a record for appeal

-Error = plain if so obvious that formal objection not necessary to alert TC of problem

CA: NO PLAIN ERROR RULE
STANDARDS OF REVIEW FOR APPELLATE COURTS

1) ABUSE OF DISCRETION ( if evidence rule is flexible and gives TC judge discretion

2) DE NOVO ( if evidence rule establishes fixed standard for admissibility

B. SOURCES OF EVIDENCE AND THE 
NATURE OF PROOF

1. WITNESSES: REQUIREMENTS OF COMPETENCY, PK, and OATH/AFFIRMATION


WITNESS COMPETENCY REQUIREMENT:


FRE 601: “Every person is competent to be a witness…”



-Rule includes a state law proviso that requires application of state 



competency law when:




1) Civil action 




2) Concerns element of claim or defense 




3) State law supplies the substantive rule



*Usually occurs in civil actions brought in fed ct under DIVERSITY


NOTE:*Just b/c competent doesn’t mean cant attack witness credibility (can 


attack credibility when witness is 2 years old, but for atheists CANT 


attack credibility because of their religious beliefs – See FRE 610)


CA: CEC 701(a)(2) says person is DISQUALIFIED IF HE/SHE IS 
INCAPABLE OF UNDERSTANDING THE DUTY OF A WITNESS TO 
TELL THE TRUTH.


-Under FRE, we don’t ask if witness knows what the truth is (as long as 


they take oath we move on). Under FRE, 2 year old is competent and can 


attack credibility, but under CA this duty as a witness for telling the truth 


comes into play.


EXCEPTIONS to FRE 601:

1) FRE 605 ( Presiding judge not competent to testify (don’t need obj; CA:  NEED to object)
2) FRE 606(a):

- Member of jury not competent to testify

- Opposing party has opportunity to object outside presence of jury if juror called as W (still need to object to preserve)

-Trial continues after objection



CA 704: 



-Juror is competent unless objection is given



-No language about right to delay objection (atty can object in sidebar); 


-CEC 704(b) calls for 
MISTRIAL after objection (no discretion)


FRE 606(b) ( deals with inquiry into validity of verdict or indictment




-Jurors are incompetent to testify as to what happened during 



deliberations or what mental processes and emotions played role in 


decision





-3 exceptions:





1) “Extraneous prejudicial information” (info from source 




other than evidence; does the juror enter trial knowing that 




info in their head?)





2) “Outside influence” – external pressures like bribe/threat




3) Mechanical error in writing verdict on verdict form





*Purpose of rule 1) finality 2) jurors bring in comm. values




TANNER v. US ( D’s ask for new trial b/c jury misconduct 



(drinking/drugs). Argument was that alcohol/drugs is an outside I



influence and so jurors should be able to testify. Court said no – 



what is going on inside the jurors mind/body is INTERNAL to the 



juror




CA 1150: can testify to the conduct, conditions, and events either 



within or without the jury room, but you CANT TESTIFY 




ABOUT THE EFFECTS

SIDE ISSUE: COMPETENCY OF WITNESS WHOSE RECOLLECTION HAS BEEN REFRESHED THROUGH HYPNOSIS

-Problem arises wrt competency of an individual who has been hypnotized to assist in criminal investigation when same person is called to testify for prosecution.

-Competency called into question because hypnosis is SUGGESTIVE, results in CONFABULATION (cant distinguish b/w real recollection and implanted memory), and results in OVERCONFIDENCE (even if part they remember was implanted)

PEOPLE v. SHIRLEY (CA CASE)

-W Allowed to testify after recollection refreshed through hypnosis

-CA Supreme Court concludes that witness whose memory has been refreshed and whose testimony relates to refreshed material is NOT COMPETENT TO TESTIFY IN A CA COURT.

-2 years later they changed the law and enacted CEC 795 ( this rule reduces effect of the Shirley decision


-795 applies only to CRIMINAL CASES; SHIRLEY IS GOOD LAW IN CIVIL 
CASES


-795 says we will let the witness testify BUT only as to matters she recalled 
BEFORE she went into the hypnosis session (there are also other conditions that 
must be met)



***ANYTHING NEW IS NOT ADMISSIBLE

ROCK v. ARKANSAS CASE:

-D is accused of shooting her husband; defense attorney arranges to have her hypnotized. While under hypnosis she is able to remember the fact that at the time the gun went off, she was holding it but her finger was not on the trigger and gun went off when her husband struck her arm. Later, an expert testified that gun will discharge without someone holding the trigger.

-They go to trial and Arkansas rule says all hypnotically refreshed testimony is per se unreliable and SO D NOT PERMITTED TO TESTIFY ABOUT ADDITIONAL FACT and she’s convicted. 

- SC REVERSES, holding that this Arkansas rule of evidence violated the D’s constitutional right, specifically her right to give TESTIMONY IN HER OWN DEFENSE.


-NOTE: This doesn’t mean a state can’t pass a rule about excluding hypnosis 
evidence that 
is unreliable. Rock court just said cant pass a per se rule without 
regard to criteria having to do with reliability.

PERSONAL KNOWLEDGE REQUIREMENT

FRE 602: PERSONAL KNOWLEDGE REQUIREMENT ( W may not testify unless evidence introduced SUFFICIENT TO SUPPORT A FINDING that W has PK


-PK = perceived facts with one or more senses; FP (facts perceived) = FT


- W must also be able to comprehend, remember (current recollection), and 
communicate what was perceived


- Can bring in evidence about extent of knowledge so trier can determine what 
weight to give testimony (doubts as to extent of knowledge don’t make it inadm – 
those are credibility issues)


-NOTE: can demonstrate PK after witness testifies as to what perceived


-NOTE: *** CURRENT RECOLLECTION is part of PK (if dr. doesn’t 
remember and reading notes from surgery then no PK; if reads notes then 
remembers then has PK)

CA PK RULE AND STANDARD (SUFFICIENT TO SUPPORT A STANDING) IS PRETTY MUCH THE SAME AS FRE

OATH/AFFIRMATION REQUIREMENT

FRE 603: Before testifying, every W SHALL be REQUIRED to declare that W will testify truthfully BY OATH OR AFFIRMATION…


-Purpose: 1) to awaken conscience  (doesn’t actually have to do it, but must 
stimulate truthfulness) 2) ensure predicate for perjury


-Oath = invokes God in connection with promise vs. Affirmation (for atheists) = 
promise to tell truth without invoking God

2. Real Evidence: AUTHENTICATION + BEST EVIDENCE RULE

2 types of TANGIBLE evidence must satisfy authentication requirement:

1) REAL EVIDENCE ( item directly involved in events that are at issue

2) DEMONSTRATIVE EVIDENCE ( item that illustrates testimony (diagram)

AUTHENTICATION OR IDENTIFICATION

FRE 901(a):

1) It is a CONDITION PRECEDENT TO ADMISSIBILITY

2) Condition satisfied by showing “matter in question is what its prop claims”


-Party offering evidence can control what will be required to authenticate by 
deciding what it is being offered to prove


-Must be RELEVANT (See Chapter 2)

3) Showing must be SUFFICIENT TO SUPPORT A FINDING

*Even after court determines authentication, evidence contesting it is admissible

FRE 901(b): ILLUSTRATIONS OF AUTHENTICATION

1) Testimony of W with knowledge (most common)

2) Nonexpert opinion on handwriting

3) Comparison (with specimens that have been authenticated) by trier or expert W

4) Distinctive Characteristics

5) Voice IDs

6) Telephone Convos

7) Public Records or Reports

8) Ancient docs or data compilation

9) Process or System

10) Methods provided by statute or rule

Under CA rules, Section 1400 sets basic standard comparable to 901(a) with the same standard (sufficient to support a finding). 1410 is comparable to 901(b) and gives a bunch of examples.

*NOTE: Even though CA rule says authentication limited only to writings, in practice, it is WIDER AND COVERS ALL FORMS OF TANGIBLE EVIDENCE

TWO PROBLEMS WITH AUTHENTICATION:

1) AUTHENTICATION OF PHOTOGRAPHS


-PK required depends on what party offering photo claims it to be


-Ex. If photo taken after robbery and offered so that W can use it during testimony 
to show where certain events associated with robbery took place then 
DEMONSTRATIVE EVIDENCE. Any witness that observed gallery at time of 
robbery can testify its fair and accurate depiction of gallery at the time of 
but 
photographer could NOT authenticate because did not view the scene at the 
relevant moment.


-Cf. Gov’t offers photo of robbery IN PROGRESS. Any witness who observed it 
can testify that is fair and accurate depiction of event, BUT HERE photographer 
can AUTHENTICATE photograph by saying it’s the ROBBERY ITSELF – 
Photographer doesn’t have to say fair and accurate depiction b/c PK of what was 
photographed ( CALLED REAL EVIDENCE

2) AUTHENTICATION BY CHAIN OF CUSTODY


-Occurs when more than one witness is required to authenticate an item of 
evidence


-Occurs when 1) not a unique product but indistinguishable from other items 
with similar appearance and trying to prove it’s the SPECIFIC ITEM and 2) when 
item is unique BUT susceptible to being altered like sound/video.


-Must show it was CONTINUOUSLY in the safekeeping of one or more persons 
beginning with event and continuing until evidence brought to court

SIDE ISSUE: AUTHENTICATION PROBLEMS POSED BY NEW TECHNOLOGIES

US v. SIMPSON 

-You had a D that was prosecuted for receiving and possessing child porno

-Gov’t offers a computer printout of the alleged Internet chat room exchange bw D and FBI agent.

-D claims printout can’t be authenticated as coming from him, because there is NO handwriting on it and no audible vocalization. 

-Ct’s response was that Rule 901b are a set of illustrations and even if you don’t fit into any one of these, you can still authenticate the evidence. 

-Could fall under DISTINCTIVE CHARACTERISTICS METHOD OF AUTHENTICATION: Individual gave the agent his real name, B. Simpson and his CORRECT street address. The discussion indicated an email address that was Simpson’s. There are papers near the desk that have info given by agent to Simpson.

US v. JACKSON

-D was a law student convicted of trying to defraud UPS by making a false claim by saying that packages shipped to her had racist remarks on it.

-Prosecution says that D attempted to send hate mail to prominent African Americans through UPS and that she had used a law school computer to do a Lexis search 

-D says mail coming from white supremacist groups and she offered evidence of postings on the website of those groups.

-The Appeals court refuses to admit evidence, stating FAILURE TO AUTHENTICATE the evidence; Jackson needs to show that postings were by actual members of the group and not slipped into the website by her.

SELF AUTHENTICATION: EXCEPTION TO FRE 901

FRE 902: Don’t need extrinsic evidence as CP for admissibility if:

1) Domestic Public Documents Under Seal

2) Domestic Public docs not under seal ( if certified that signer has official capacity and signature is genuine

3) Foreign Public Docs

4) Certified Copies of Public Records

5) Official Publications ( book, pamphlets or other publication issued by public authority

6) Newspapers and Periodicals

7) Trade Inscriptions ( affixed in course of business and show control/ownership


CA: NO TRADE INSCRIPTION CATEGORY

8) Acknowledged Docs

9) Commercial Paper and related docs

10) Presumptions under Acts of Congress

11) Certified Domestic Records of Regularly Conducted Activity (needs to be admissible under 803(6) – Bus. Records Exception to H; need certificate from custodian)


CA: BUSINESS RECORDS NOT SELF-AUTHENTICATING; need W

12) Certified Foreign Records of Regularly Conducted Activity

*Note: Just because authenticated DOESN’T MEAN it’s admissible (might be H obj or PK issues)

BEST EVIDENCE RULE

FRE 1001: DEFINITIONS

(1) “WRITINGS AND RECORDINGS” = letters, words, or numbers set down in basically any medium

(2) “PHOTOGRAPHS” = photos, xrays, video tapes, motion pictures

(3) “ORIGINAL” of…








 -Writing/recording = is writing/recording itself OR any COUNTERPART INTEDED TO HAVE THE SAME EFFECT BY PERSON EXECUTING OR ISSUING IT.


- Photo = negative or print therefrom


- Data stored in computer = any printout or output readable by sight 


and reflecting data accurately (SAME IN CA)

       (4) “DUPLICATE” = counterpart produced by same impression as OG (CARBON 
COPY) OR BY MECHANICAL MEANS (HANDWRITTEN NOT 
DUPLICATE, but if writing a check and creates carbon copy then duplicate)

FRE 1002: To prove CONTENT of WRITING, RECORDING, or PHOTO, the OG is REQUIRED


LIMITATIONS:

1) Doesn’t apply to tangible evidence OTHER THAN writing/recording/photo

2) Applies only to evidence offered TO PROVE THE CONTENT




-Where contents of legal instrument in dispute




-Where a fact at issue is revealed by the content of writing or photo

NOTE: When W discusses something about which they had PK and that content appears somewhere in writing, then NO BEST EVIDENCE PROBLEM (i.e. testifying at trial about an event they were present at but that also appears in a transcript).

CA: CEC 1520 – MAY prove content with an OG (1002 says cant use anything but OG)

EXCEPTIONS TO BEST EVIDENCE RULE:

FRE 1003: ADMISSIBILITY OF DUPLICATES ( A duplicate is admissible to same extent as OG UNLESS 1) genuine question is raised as to authenticity of OG OR 2) unfair to admit duplicate in lieu of OG

FRE 1004: ADMISSIBILITY OF OTHER EVIDENCE OF CONTENTS

-OG not required and other evidence admissible if:

1) ORIGINALS LOST OR DESTROYED (unless prop destroyed in bad faith)

2) OG NOT OBTAINABLE 

3) OG IN POSSESSION OF OPPONENT (don’t produce after notice)

4) COLLATERAL MATTERS

CA: CEC 1521 (SECONDARY EVIDENCE RULE) Can use secondary evidence UNLESS 1) genuine issue concerning material terms of writing or 2) admission unfair ( this has the rule of inadmissibility (1002 has it for Fed Rules)

FRE 1006: SUMMARIES

-Contents of voluminous writings, recordings, photos MAY BE PRESENTED IN THE FORM OF A SUMMARY OR CALCULATION (OG or duplicates shall be made available for examination by other parties)

3. JUDICIAL NOTICE

-JN is process by which facts that are indisputable can be established quickly w/o need for presentation of evidence

FRE 201: JUDICIAL NOTICE OF ADJUDICATIVE FACTS

ADJUDICATIVE FACTS = facts left to jury; don’t need to be ultimate facts. Normally must be subject of formal proof but if meet FRE 201 then may dispense with formal methods of proof

FRE 201(b): to be subject of JN, fact must “not be subject to reasonable dispute” in that it is either

1) Generally known in the court’s jdx, OR

2) Capable of being determined by consulting authoritative sources

FRE 201(c): court MAY take JN whether requested to or not

FRE 201(d): If party wishing ct to take JN supplies ct with info necessary to do so, the 


court MUST take JN 

CA: 

CEC 451 says ct MUST take JN when universally known fact

CEC 452: JN MAY be taken if common knowledge in jx/capable of determination by looking at accurate source

CEC 453: If request and falls under 452 category, THEN CT MUST TAKE JN


-Under FRE, always matters whether request it or not

FRE 201(e): Preserves right of adverse party to be heard as propriety of taking notice

FRE 201(f): JN may be taken at any time during the proceedings or even after trial and ON APPEAL


-NOTE: 201f is EXCEPTION TO GENERAL RULE THAT NO NEW 
EVIDENCE CAN BE INTRODUCED ON APPEAL AND NO EVIDENCE 
MAY BE REFERRED TO UNLESS IT WAS ADMITTED AT TRIAL

FRE 201 (g): When ct in CIVIL action takes JN of fact, it MUST INFORM JURY that the fact is established conclusively


NOTE: In CRIMINAL cases, the court SHALL instruct jury that it MAY, BUT 
IS NOT REQUIRED to accept as conclusive any fact judicially noticed.



-So basically, in crim matters, taking of notice not deemed conclusive!


*NOTE: 201g doesn’t discriminate between essential and non-essential facts

CA: NO CIVIL/CRIMINAL DISTINCTION ( TC may and upon request SHALL instruct jury to accept as fact the matter so noticed.



RAE v. STATE



-D was being prosecuted for crimes (traffic violations). Court relied 


on the records of the DMV and took judicial notice of the fact that the 


D’s license had been revoked. Court said this was conclusive on the 


question of whether license was revoked and that the jury had to 



conclude that license had been revoked.



- SC said this was not allowed b/c by instructing a jury that it 



has to accept as conclusive facts that are JN, we are undermining 



the constitutional right ot jury trial in a criminal case and the rule 



might be unconstitutional. 

JUDICIAL NOTICE OF LAW:

-Courts have long hesitated to take JN of law

-Courts normally take JN of law of same state (domestic law) + Fed law as long as parties brief court on the law

-Also take JN of laws of other states + laws of foreign nations (under UNIFORM JUDICIAL NOTICE OF FOREIGN LAW ACT)

-* DON’T TAKE JN OF MUNICIPAL LAWS ( normal pleading and proof required

JUDICIAL NOTICE OF LEGISLATIVE FACTS:

-Legislative facts are assumptions made by ct about the world in which law operates

-Cts permitted to take JN of legislative facts but parties need to brief issue, W called, etc ( law of evidence has no role in regulating JN of leg facts, so normal processes of proof apply

BURDENS OF PROOF + PRESUMPTIONS

-BURDENS OF PROOF – 2 types: Burden of Persuasion and Burden of Production


-Burden of Persuasion = 1) describes amt of proof that needs to exist for a fact to 
be deemed proven and 2) identifies the party who loses if burden not satisfied



Example: Prosecution has burden of proving beyond reasonable doubt


-Burden of Production = party bearing responsibility at any time to offer evidence 
in support of its position

-PRESUMPTIONS = procedural devices that establish preferences in favor of or against the existence of certain facts


-It is a CONCLUSION OF FACT that the law REQUIRES the fact-finder to draw 
from another fact or group of facts


-True presumptions are REBUTTABLE

II. RELEVANCE

A. DEFINITION OF RELEVANCE

FRE 401: Def. of “RELEVANT EVIDENCE”

-Evidence that makes FACT OF CONSEQUENCE MORE OR LESS PROBABLE 

*FACT OF CONSEQUENCE = necessary elements under substantive law or facts from which nec element may be inferred

CA: CEC 210 ( tendency to prove or disprove a DISPUTED FACT

FRE 402: RELEVANT evidence is admissible; all evidence not relevant is inadmissible

CA: Art I, Sec 28(d) of Const ( RELEVANT evidence shall not be excluded in ANY CRIMINAL proceeding; but says hearsay, law of privilege, or unfair prejudice do remain as hurdles.

-Can’t know whether a certain fact is relevant until you know the PURPOSE for which the party offered the evidence

Relevance v. Probative Value

-Relevance is an on-off proposition (even evidence that makes a fact SLIGHTLY more likely is still relevant) WHEREAS Probative Value is a MATTER OF DEGREE

-Probative value = how much value does evidence have in proving a particular fact

-Relevant evidence has HIGH probative value if it has significant effect on existence of a fact and low probative value if effect is small


STATE v. JAGER


-Ct ruled that evidence that a person attempted suicide as a young teenager is 
RELEVANT to the question of whether her death years later was a homicide or 
suicide.


-Rational to think that a person who attempted suicide at an earlier point in her 
life is somewhat more likely to have repeated the attempt on the occasion in 
question.
*NOTE: Evidence going to reliability of evidence will ALWAYS be RELEVANT

B. BALANCING PROBATIVE VALUE AGAINST DANGERS

FRE 403: Evidence MAY BE EXCLUDED IF PROBATIVE VALUE IS SUBSTANTIALLY OUTWEIGHED BY DANGER OF UNFAIR PREJUDICE…


-Also includes confusion of issues, misleading jury, undue delay/waste of 
time, 
needless presentation of cumulative evidence

-Rule applies only if evidence is relevant

-Court must weight probative value w/ dangers 

-Rule in favor of admissibility (exclude if probative value is “substantially outweighed”)

-Court has discretion….”may”

CA: CEC 352 (SAME RULE)

-Probative Value = function of number and strength of inferences connecting evidence to fact (logical weight of evidence)


Note: Probative value also has to do with our need for evidence – if already 20 

witnesses that say same thing, then although logical force of 20th is high, it has 

little probative value

VERSUS

-Dangers = unfair prejudice is principal danger here


-Unfairly prejudicial = undue tendency to suggest decision on an IMPROPER 
BASIS



INFERENTIAL ERROR PREJUDICE




-Jury misconceives logical import of evidence by deciding that 



evidence is probative of a fact when it is not or deciding it is more 



or less probative of a fact than it is



NULLIFICATION PREJUDICE




-Evidence makes the juries want to punish or reward party 




regardless of guilt or responsibility and ignore legal requirements 



set forth by ct’s instructions




-Another form is juries’ inability or refusal to follow limiting 



instructions given by court




FEASTER v. U.S. 




-D was being prosecuted for sex offenses associated with children. 



-He offers into evidence grand jury testimony of witness and 



witness says I didn’t see D do anything improper to child. 




-TC judge excluded evidence b/c thought witness lacked credibility 


and Feaster ct said this is for the jury to decide (not judge)




-POINT OF FEASTER IS TO TELL US THAT IN WEIGHING 



PROBATIVE VALUE AGAINST UNFAIR PREJUDICE, THE 



JUDGE DOES NOT CONISDER THE CREDIBILITY OF THE 



WITNESS.





*Credibility not part of PROBATIVE VALUE

C. UNDISPUTED FACTS

-If a party wishes to offer evidence on an element conceded by the opponent, does this automatically mean it’s a waste of time to permit the party to offer the evidence?
OLD CHIEF v. UNITED STATES

-D was being prosecuted for assault AND for another crime, which was crime of being a felon in possession of firearm. To prove second charge, prosecution had to show that D was a felon and had a felony conviction on his record. The prosecution wanted to offer evidence that D had been convicted previously of ASSAULT. The Defense didn’t want the jury to hear that detail so Defense says we’ll just stipulate that he has a prior conviction for a felony.

-The trial judge ruled that prosecution did NOT have to stipulate and that jury could hear the evidence in its fullness. 

-SC comes to conclusion that this evidence SHOULD NOT HAVE BEEN ADMITTED under 403 



-In dealing with 403, the court has to consider probative value -- what’s the 
probative value of hearing the full evidence as opposed to having the stipulation 
read to the jury – SC says not much. Telling the jury anything more could cause 
unfair prejudice and jury might use it to conclude improperly that this guy 
probably committed the assault. 

-Old Chief was limited in scope because you really DIDN’T need to hear the evidence of what kind of felony it was – in other cases hearing testimony about stipulated facts may prove valuable to the jury.

D. PROBABILISTIC EVIDENCE

-Evidence is relevant if it affects the probabilities of a fact in question. The reality is that trials never prove facts with certainty. Natural for us to phrase our depictions in probabilistic and uncertain terms. 

-Point of this section is to show how this type of evidence can be misleading

PRODUCT RULE = applies to any set of independent events


If you have evidence that has characteristics that are independent of each other (what statisticians called independent variables) then the probability of finding all of these characteristics present in a SINGLE place or with a single person can be calculated by simply multiplying the probabilities of each of the characteristics.

***KEY is to make sure that characteristics are INDEPENDENT OF EACH OTHER (i.e. having a beard and a mustache may not be independent; girls being blonde and having blue eyes may NOT be independent)


ADAMS v. AMERITECH SERVICES, INC.


-Lawsuit for age discrimination; D alleged by P to have fired workers 
because of their age and because they were reaching that point in their tenure 
where 
retirement benefits would’ve vested.


-Evidence was that the percentage of older workers terminated was higher than 
the percentage of younger people by a matter of two standard deviations.


-P says evidence was IRRELEVANT because D evidence didn’t engage in a 
multiple regression analysis. Court ruled to ADMIT evidence:


-JUST BECAUSE THE EVIDENCE, whether stated in quantitative or otherwise, 
COULD BE MORE EXACT DOESN’T MAKE IT IRRELEVANT. If the 
regression had been done, then the evidence would’ve had more probative value.


***Failure to account for other variables goes to weight, NOT relevance!

E. PRELIMINARY QUESTIONS OF FACT

FRE 104(A) versus FRE 104(B)

Under FRE 104(A), TC has power to decide whether a preliminary question of fact is TRUE

-STANDARD = PREPONDERANCE OF THE EVIDENCE

-NATURE OF EVIDENCE COURT MAY CONSIDER = evidence that would not be admissible (except privileges) ( RULES OF EVIDENCE DON’T APPLY


-Court can also take into acct the very evidence AT ISSUE (however if this is the 

only evidence then probably WONT suffice)

Under 104(B), where there is an issue of CONDITIONAL RELEVANCY and after the intro of evidence SUFFICIENT TO SUPPORT A FINDING of the fulfillment of condition, THEN let the JURY decide whether the preliminary question of fact is true

-STANDARD = SUFFICIENT TO SUPPORT A FINDING OF FULFILLMENT OF CONDITION

-NATURE OF EVIDENCE COURT MAY CONSIDER = constrained to ADMISSIBLE EVIDENCE

Note: When PQF is also the ultimate fact in a case, there is no problem with court deciding a preliminary fact (under a diff standard) that the jury must later decide, AS LONG AS COURT DOESN’T TELL JURY ITS CONCLUSION.

FRE 104(c): HEARING OF JURY

-Hearings on the admissibility of CONFESSIONS shall…be conducted OUT OF THE HEARING OF THE JURY

CA: CEC 403 and 405 govern and they are pretty much the SAME THING AS FRE

III. THE HEARSAY RULE

A. INTRODUCTION

-Hearsay concerned with TWICE-REMOVED EVIDENCE – harder to measure reliability (Perception, Memory, Sincerity, Narration problems)

-Main way to check reliability is by CROSS-EXAMINING THE WITNESS

-Main problem with H not that it’s always unreliable, BUT the reliability of H CANNOT BE TESTED AT THE APPROPRIATE TIME which is WHEN STATEMENT WAS MADE – need to be able to cross-examine at the time statement is made!


- That’s why Hearsay rule applies even if witness is the same person who made 
the earlier out 
of court statement (declarant) because couldn’t cross-examine W at 
the TIME statement was made

-No DISCRETION involved w/ Hearsay – court CANT admit H because probative value outweighs dangers (cant do a reverse 403)

B. THE RULE

FRE 801: DEFINITIONS

-“Statement” = 1) oral or written assertion or 2) non-verbal conduct if INTENDED to be assertion

-“Declarant” = person who makes statement

-“Hearsay” =

 1) “STATEMENT”

2) OF THE “DECLARANT”

3) MADE OTHER THAN WHILE TESTIFYING AT TRIAL OR HEARING

4) OFFERED…TO PROVE TRUTH OF THE MATTER ASSERTED…

*Def based on ASSERTIVE-BASED model of H bc defines H according to whether person was making an ASSERTION of the fact that statement is offered to prove

FRE 802: HEARSAY RULE

-HEARSAY NOT ADMISSIBLE unless otherwise provided by these rules or other rules

CA: CEC 1200 – H inadmissible UNLESS otherwise provided “BY LAW”. LAW is broader than RULES (see FRE 802) and so in CA CL may allow courts to make H exceptions!

CLOSER LOOK AT DEFINITION OF HEARSAY:

1) MUST BE A “STATEMENT”

-Doesn’t need to involve writing or utterance of words – could be CONDUCT

-To be an assertion, words or conduct must be attempt to state/convey a piece of info

-Question generally NOT assertive

-Order/Instruction generally NOT assertive

-Conduct not intended to assert a fact is NOT a statement (person raising umbrella after stepping outside wasn’t done in order to STATE it was raining)

2) MADE BY “DECLARANT”

-Person who made the out of court statement (could be more than one)


- H revolves around person who made the out of court statement, NOT person 
who testified about the statement in court

-VERBAL/NONVERBAL CONDUCT OF ANIMALS NOT HEARSAY – ANIMALS CAN’T BE DECLARANTS

-CONDUCT OF MECHANICAL DEVICES NOT A STATEMENT FOR PURPOSES OF HEARSAY


*Treat both as RELEVANCY and PROBATIVE VALUE issue

3) OTHER THAN WHILE TESTIFYING AT TRIAL OR HEARING

-Statements made at deposition qualify 

-Statements made during an earlier trial of the same case qualify

-Statements made by a spectator in the courtroom if not made while testifying also qualify

4) OFFERED…TO PROVE THE TRUTH OF THE MATTER ASSERTED

-To determine if this part of the rule has been satisfied, need to make 2 determinations:

1) DETERMINE THE PURPOSE FOR WHICH THE PROPONENT HAS OFFERED THE STATEMENT


-Which party is offering it and how is it relevant to their case? If passes relevance 
test then move onto next step

2) FIRST INFERENCE RULE ( STATEMENT IS H IF MATTER IT ASSERTS MBT FOR EVIDENCE TO BE RELEVANT


Note: when first inference is same as assertion contained in out of court statement, 
then statement offered to prove truth of the matter asserted

***WHETHER OR NOT SOMETHING IS H DEPENDS ON WHAT THE EVIDENCE IS OFFERED TO PROVE

C. UTTERANCES AND CONDUCT THAT ARE NOT H

1. Where Utterance or Conduct Constitute “Words of Independent Legal Significance” (WILS) or “Verbal Acts”

-Example:  P says “I offer to sell you my evidence notes for $20” and D responds “I accept your offer”


-NOT HEARSAY ( this ISNT evidence of the K, THEY ARE THE VERY ACT 
OF FORMING THE K


-Words of ind. Legal significance are not mere evidence of the act, they are the 
act itself


-The only issue here is whether words were spoken, not the credibility of the 
person who said them. As a result, the only issue is credibility of the W that 

repeated those words and we can cross-examine that W


-In addition, labeling WILS as H would mean evidence law above substantive law

-Other examples include:


- D’s utterance of slanderous words (not evidence of slander, but the slander 
itself);


- If issue is whether police gave person Miranda warning, then the officer’s 
statement “you have right to remain silent” isn’t evidence that warning was given, 
but it’s the warning itself.

NOTE: If you get a question about someone transferring personal property to someone else, then know that WHEN PERSONAL PROPERTY IS PHYSICALLY TRANSFERRED, THE LAW OF PERSONAL PROPERTY SAYS THAT ANY STATEMENT MADE AT THAT MOMENT HAS INDEPENDENT LEGAL SIGNIFICANCE.
2. Value of Evidence derives from Fact that Words were Spoken, Not from Truth of Matter Asserted

-Sometimes, fact that words spoken is relevant in and of itself – value of words spoken do not derive from content, but merely from being spoken and so credibility of speaker is NOT important


-Example: If necessary to know whether person is alive at a given time, evidence 
that person said “I’m Alive” is NOT HEARSAY b/c value is derived from 
ANYTHING being spoken at all (doesn’t matter what person said)

3. Words are being Offered to Show Effect on Listener rather than prove Truth of the Matter Asserted

-Whenever the reaction of a person who heard a statement is relevant to an issue in the case, the statement is NOT H if offered on that basis.

-Example: Mechanic’s statement “your brakes are faulty” is NOT H if offered to prove that D had KNOWLEDGE of the brakes being faulty (thus making D negligent), BUT IT IS H if offered to prove that the brakes were actually faulty


-Here since evidence is relevant for more than one purpose, but admissible for 
only one of those purposes, then use FRE 105 LIMITING INSTRUCTION TO 
JURY

-Example 2: Victim screamed “I’m going to shoot you” to D before D hit P ( victim’s statement NOT offered to show that victim actually was going to shoot D but that D reasonably believed she was in imminent danger (for self-D argument).

4. Words or Conduct Constitute Circumstantial Evidence of Declarant’s State of Mind

-Sometimes Declarant’s state of mind is itself a relevant fact


-Example: “I am the Queen of England” if offered to prove that W is delusional 

and used to impeach W


-Example 2: P’s statement “D is a lazy slob” not H if offered to prove that P 
doesn’t like D but H if trying to prove that D is lazy.



Note: P’s statement “I don’t like D” is DIRECT EVIDENCE (not 



circumstantial) of feelings/state of mind and so H (FRE state that someone 

who is going to lie is more likely to do it directly)

-Out of court statements are also NOT H when offered to prove KNOWLEDGE

-Another type of “state of mind” evidence ( forward-looking statements –whether a person’s statements about then existing intention to do something in the future is H. 
-Some courts say its circumstantial evidence of state of mind and so NOT H, 
other cts say it’s direct evidence BUT admissible under “state of mind” 
exception (SEE IT LATER IN THE CHAPTER)

-Issue of backward looking statements ( it is possible that statements about past events might be relevant NON-H b/c circumstantial evidence of Declarant’s belief BUT there is possibility of unfair prejudice


SHEPARD v. UNITED STATES



-Prosecution of D for murdering wife with poison. As dying, wife 



says “Dr. Shepherd has poisoned me” and prosecution offers that 



statement into evidence.



--Gov’t theory was that when Ms. Shepard said that Dr. Shepard poisoned 
her, it 
was circumstantial evidence of her state of mind and it tells us in 
her that she wanted to live and was not suicidal. Therefore, she was 
murdered and didn’t kill herself.



-SC says prosecution’s reasoning is sound, BUT anytime evidence is 
offered to prove two things (one admissible and the other inadmissible) 
there is a 403 
problem. Here, unfair prejudice substantially outweighs 
probative value.
5. Words or Conduct are NOT assertive or are Assertive of something other than what they are offered to prove 

1) Occurs when a person behaves in a way that suggests she holds a certain belief, and the fact believed is something we need to prove


-Example: The testator’s friends left their children in testator’s care is evidence 
from which we can infer that testator’s friends believed testator was confident 
which = testator was competent.



-NOTE: NON-ASSERTIVE CONDUCT EXCLUDED AS HEARSAY 


AT CL BECAUSE ALL THE TESTIMONIAL INFIRMITIES ARE 


PRESENT (PNSM)

2) In other instances, some conduct is actually assertive, BUT not H because proponent DOES NOT offer the evidence to prove truth of the matter asserted


-Example: Zed tells Abel “I didn’t tell police anything about you” ( Prosecution 
offering it NOT to prove that Zed really didn’t tell police anything, BUT to prove 
that circumstantially that Abel was involved in the crime.



-Another instance of circumstantial evidence of Declarant’s state of mind

D. ALTERNATIVE MODEL OF HEARSAY

-Under alternative model, HEARSAY is a statement made by Declarant other than while testifying at trial or hearing, THE VALUE OF WHICH DEPENDS ON THE CREDIBILITY OF THE DECLARANT


-If H under Assertive model, then DEFINITELY H under Declarant based model, 
BUT if H under Declarant-based model, then NOT necessarily H under Assertive-
based model (especially instances of non-verbal conduct)



Ex: Pilot’s inspection of aircraft before boarding and taking off




-H under Declarant; NOT H under assertive (pilot not asserting 



safety)


-Declarant based would also treat most assertions as H even if NOT being offered 
to prove truth of the matter asserted (“I didn’t tell them anything about you” ex.)

ASIDE: DIFFERENCE BETWEEN EXCEPTIONS AND EXEMPTIONS TO H RULE

EXCEPTIONS (to H rule) ( FRE 803, 804, 807 ( ONLY comes into play if utterance or conduct qualifies as H under FRE 801c. If falls into exception category then NOT excluded by 802.


-EVIDENCE IS STILL HEARSAY BUT ADMISSIBLE!

EXEMPTIONS (from H def) ( Found in 801(d) – if falls into one of those categories, then utterance or conduct is NOT H even though it satisfies the definition under 801c


-EVIDENCE IS NOT H! and you DON’T need to consider whether evidence 
would be H under 801c (def)

NOTE: CA DOES NOT HAVE EXEMPTIONS – ONLY EXCEPTIONS TO H SO IN CA, ITS ALWAYS H BUT ISSUE IS WHETHER ITS ADMISSIBLE OR NOT!

F. HEARSAY WITHIN HEARSAY

FRE 805: HEARSAY WITHIN HEARSAY

-Hearsay included within Hearsay NOT excluded IF EACH PART OF THE COMBINED STATEMENTS CONFORMS WITH AN EXCEPTION


-Each layer must have an EXCEPTION for whole statement to be admissible

-Example: W testifies that he overheard Zed tell bartender “Abel told me that D shot Joe”


-2 H statements = Abel to Zed: “Def shot Joe” and Zed to Bartender “Abel told 
me he saw Def shoot Joe”


-Both are H so the whole statement not admissible unless exception covering both 
of their statements

-Example 2: W will testify that after the robbery, D said to W “Zed said, I will kill you if you do not help me rob the bank!” (D offering it to prove duress)


-2 statements: 1) Zed to D “I will kill you if you do not help me rob…” – NOT H 
because showing effect on D and 2) D to W “Zed said, I will kill you if you do not 
help me rob the bank” – H


-Since one of them is NOT H then DON’T HAVE A H WITHIN H problem but 
first statement is still trapped

*Note: Also occurs when one out-of-court statement is contained in another but one of them meets an exemption under 801(d) ( In this case, evidence admissible as long as each level is either within an exemption or an exception

G. H VS PK

-Whether an objection is H or PK is DETERMINED BY THE FORM OF THE TESTIMONY


-If W quotes or paraphrases an out-of-court statement, then H obj is proper


-If W does not quote or paraphrase but relies on another’s perception as described 
in an out-of-court statement, then proper objection is PK


-Another test: IF FT=FP, then H obj; if FT does NOT equal FP, then PK obj

J. EXEMPTIONS FROM THE H RULE

 PARTY ADMISSIONS

Rationale: Evidence falling under exemption category should be admitted not bc inherently reliable BUT because the ADVERSARY SYSTEM will help ensure adequate testing of its reliability.

FRE 801(d)(2): ADMISSION BY PARTY-OPPONENT

1) SIMPLE PARTY ADMISSION

801(d)(2)(A): Statement NOT H IF offered AGAINST party AND is party’s own statement in either an individual or REPRESENTATIVE CAPACITY

-DECLARANT DOES NOT HAVE TO HAVE PK OF FACTS CONTAINED IN THE STATEMENT!

-Some party admissions are reliable bc people normally don’t say things against their interest unless TRUE, BUT, a party admission doesn’t have to be against interest WHEN MADE so the other rationale is that because the declarant is a party, they will be present at trial and have opportunity and incentive to clarify statements.

*PARTY MAY NOT OFFER OWN STATEMENT AS PARTY ADMISSION


EXCEPTION: CL COMPLETENESS DOCTRINE ( if one party offers into 
evidence part of an oral/written statement, opponent may offer another statement 
if it would put the admitted statement INTO CONTEXT or correct a mistaken 
impression



FRE 106: MORE NARROW COMPLETENESS DOCTRINE




-ONLY APPLIES TO WRITING/RECORDED STATEMENT




-“…ought in FAIRNESS to be considered contemporaneously with 


it”



CA: CEC 356 ( BROADER; applies to ORAL statements; need to hear 


the rest of the statement to UNDERSTAND IT (as opposed to 



FAIRNESS)

NOTE: Party admission rule will treat administrator as decedent

NOTE: Make sure it’s the party’s statement – if somebody else’s statement then need to make sure it’s been adopted (D saying “one of the other workers told me that machine malfunctioned…” ( NOT BELIEF/ASSERTION of declarant so won’t work)

2) ADOPTIVE ADMISSIONS

FRE 801(d)(2)(B): Statement is offered against party AND is A STATEMENT OF WHICH THE PARTY HAS MANIFESTED AN ADOPTION OR BELIEF IN ITS TRUTH

-Sometimes a party’s SILENCE CAN BE AN ADOPTIVE ADMISSION (if D understood the accusation and you would expect an innocent person to rebut the accusation) 

-Controversial question is whether the preliminary fact of whether party adopted the statement should be decided under 104A or 104B


-104A argument is to prevent improper use of evidence and its relevant 
REGARDLESS bc jury needs to know accusation to decide if it has been adopted 
and they will NOT ignore accusation if they hear it


-104B argument is that if party’s conduct is not an adoption of accusation then 
it is irrelevant.

3) VICARIOUS PARTY ADMISSIONS

TWO TYPES: AUTHORIZED AND AGENCY – PRELIM FACTS DECIDED UNDER 104A (could use statements themselves to determine if agency/authorized admissions BUT statements themselves NOT ENOUGH to meet preponderance)

FRE 801(d)(2)(C): AUTHORIZED ADMISSIONS

-Offered against a party AND STATEMENT BY PERSON AUTHORIZED BY PARTY TO MAKE A STATEMENT CONCERNING THE SUBJECT


-Ex. Corporate spokesperson; general partners; financial records

CA: CEC 1222 is IDENTICAL BUT treats it as 104B “sufficient to sustain a finding”


-2 ways judge can handle this in CA: 1) meet sufficient standard THEN let jury 
see evidence OR 2) let jury see evidence but before case is over need to meet 
sufficient standard

FRE 801(d)(2)(D): AGENCY ADMISSIONS

-Offered against party and 

1) Statement of party’s AGENT OR SERVANT

2) W/IN SCOPE OF AGENCY/EMPLOYMENT

3) Made DURING EXISTENCE OF RELATIONSHIP

**Applies REGARDLESS of whether agent is authorized to speak

CA: CEC 1224: Exception to H ( if employee’s negligence is BASIS for holding employer responsible, then WHATEVER EMPLOYEE SAYS IS ADMISSIBLE AGAINST EMPLOYER


-Ca evidence law tracks tort law – speaker must be the person whose negligence 
is being imputed to the employer

4) CO-CONSPIRATOR STATEMENTS

FRE 801(d)(2)(E): Offered against party AND…

1) A statement by a co-conspirator of a party

2) During COURSE of conspiracy

3) IN FURTHERANCE of Conspiracy

CA: CEC 1223 –also covers statements made PRIOR TO CONSPIRACY

-Rationale: crim conspiracies hard to prove

-Prelim facts (whether conspiracy existed, whether during course or in furtherance, etc) are 104A questions [can use statements themselves but not sufficient alone]


-Court may be making some factual findings that jury has to make in the end 
(whether there was a conspiracy) but judge cant inform jury that already decided 
conspiracy exists

CA: Treats it as 104B issue – “sufficient to sustain a finding”

CAVEATS:

*Admissible whether or not conspiracy is CHARGED

*Rule applies even if Declarant is NOT a party

* No requirement that Declarant be produced at trial or cross-examined

PRIOR STATEMENTS OF WITNESSES

1. Prior statements of witnesses – For any part of Rule 801(d)(1) to apply, the witness/declarant must testify at the trial and be subject to cross examination.
a. Prior inconsistent statements, see impeachment, § 801(d)(1)(A).   A statement is not hearsay if it is inconsistent with the witness’s trial testimony and was given under oath at a trial, hearing, or deposition.
i. Inconsistent statements given at an accident or crime scene not admissible under this rule b/c such statements not given under oath.

ii. We consider this rule only where statement is offered to prove the truth of the matter asserted; remember that statements offered to impeach a witness’s testimony are not hearsay under 801(c) because it is not offered to prove the truth of the matter asserted.

iii. Prior consistent statements inadmissible under this rule to support witness’s credibility, but under 801(d)(1)(C) may be admissible if requirements are met

iv. CA § 1235, any inconsistent statement always admissible, hearsay exception (no need for testimony to be made in trial under oath)
b. Prior Consistent Statements §801(d)(1)(B).  Prior consistent statement of witness not hearsay if (1) the declarant testifies at trial, (2) is subject to cross examination, (3) the statement is consistent with her testimony, and (4) the statement is “offered to rebut an express or implied charge of recent fabrication or improper influence or motive.”  (4) prior consistent statement before alleged charge of fabrication.
i. This fourth element requires that the credibility of the witness must be first attacked in one of the ways described.  If not such attack has occurred, the consistent statements are inadmissible.  We will see in Chapter 6 that the timing of the event which gives rise to the attack on credibility and the time of the making of the consistent statement are also crucial to admissibility.

2. STATEMENTS OF PRIOR IDENTIFICATION

FRE 801(d)(1)(C): 

1) Declarant (one who made the identification) must testify at trial/hearing


-Doesn’t have to testify about ID

2) Declarant must be “subject to cross-examination concerning the statement”


-Doesn’t have to actually be cross-examined

3) Statement must be “one of identification of a person MADE AFTER PERCEIVING THE PERSON”


-ID must be of a SPECIFIC PERSON; descriptions of appearance NOT 
admissible

*Applies to line-ups, show-ups, and INFORMAL AND UNSTAGED identifications

*Also nothing in the rule requires identification to be made in person (could do it through PHOTOS)

CA: CEC 1238 – requires that the statement made when crime/occurrence was “FRESH IN WITNESS’ MEMORY”

K. EXCEPTIONS TO THE HEARSAY RULE

AVAILABILITY OF W IMMATERIAL

1. Time Sensitive Statements 

FRE 803(1) and 803(2): AVAILABILITY OF DECLARANT IMMATERIAL

FRE 803(2): EXCITED UTTERANCE
1) A STARTLING EVENT OR CONDITION 

2) A statement made that MUST RELATE to event/condition

3) Declarant was under STRESS OF EXICTEMENT CAUSED BY EVENT/CONDITION when making the statement


-No particular time limit – if sufficient time to give person time to reflect then 
statement doesn’t qualify

*Assumption that such statements are sincere and accurate

***EXCITEMENT IS KEY

SAME RULE IN CA

NOTE: CEC 1370 (no fed counterpart) ( THREAT OF INFLICTION OF INJURY – 1) statement describes infliction or threat of physical injury upon declarant 2) declarant unavailable 3) statement made at or near time of infliction 4) circumstances indicate trustworthiness 5) statement made in writing, electronically recorded or made to nurse, physician, paramedic, or law enforcement official

FRE 803(1): PRESENT SENSE IMPRESSION
1) EVENT OR CONDITION

2) Statement made MUST DESCRIBE event or condition

3) Declarant made statement WHILE PERCEIVING EVENT OR CONDITION, OR IMMEDIATELY THEREAFTER


-If sufficient time to allow declarant to reflect on events, then inadmissible

***TIMING IS KEY; applies to LITERAL DESCRIPTION OF FACTS PERCEIVED

***No requirement that statement made to observer who had equally good opportunity to observe the event and who can validate declarant’s statement

CA: CEC 1241 – must explain, qualify or make understandable conduct of Declarant

Note: Some statements satisfy the requirements for both


-Ex: Two bicyclists collide and moments before crash one yells to the other 

“you’re veering into my path”

2. Statements Concerning State of Mind and Physical Condition

FRE 803(3): THEN EXISTING STATE OF MIND OR PHYSICAL CONDITION

-Allows court to admit, “THEN EXISTING state of MIND, EMOTION, SENSATION OR PHYSICAL CONDITION (includes intentions and physical sensations ( intent, plan, motive, design, mental feeling, pain, and bodily health)

LIMITATIONS TO THE RULE:


-Must be THEN EXISTING – backward statements NOT OK, but forward 
looking are OK


-DOES NOT ALLOW ct to admit statements concerning A FACT 
REMEMBERED OR BELIEVED IF OFFERED TO PROVE THE FACT 
REMEMBERED OR BELIEVED



-Needs to be internal state of mind – people make statements about 


external events using language of internal state of mind – “I remember D 


shot victim” ( needs to be internal




-EXCEPTION: statement of memory or belief admitted if “relates 



to the EXECUTION, REVOCATION, IDENTIFICATION, OR 



TERMS OF DECLARANT’S WILL

-NOTE: These are DIRECT STATEMENTS of STATE OF MIND and are H but admissible under exception– before we looked at circumstantial evidence of state of mind and said that it’s NOT HEARSAY

CA: SAME 
MUTUAL LIFE INS COMPANY v. HILMON 


-This case makes this basic point about statements concerning INTENTION – they are admissible to prove that intention because state of mind but its permissible to INFER from a statement of intention that the speaker ACTED on the intention



SUMMARY: PERSON’S STATEMENT OF INTENTION TO DO 
SOMETHING IN FUTURE IS ADMISSIBLE TO PROVE SPEAKER 
HAD SUCH AN INTENTION AND PERSON ACTED UPON IT



-Issue remains as to breadth of the rule





Ex: I’m going to movie tonight with D – under Hillmon, 




good to show that person intended to go to movies and did 




go BUT is it ok to show that D went to the movies with 




declarant?






-Some cts would say accuracy of state of mind 





statements doesn’t extend beyond speaker

FRE 803(4): Statements for Purposes of Medical diagnosis/treatment

-Covers statements made for PURPOSE OF MED DIAGNOSIS/TREATMENT, MEDICAL HISTORY, PAST +PRESENT SYMPTOMS, EXTERNAL SOURCE/CAUSE… “REASONABLY PERTAINING TO MED DIAGNOSIS/TREATMENT”

*NOT LIMITED to statement made to med professionals

*NOT LIMITED to statements concerning Declarant’s own condition (parent’s statement about son is ok)

**Applies to statements made for purposes of OBTAINING med diagnosis/treatment, NOT to statements GIVING diagnosis/treatment

CA: counterpart to 803(4) is CEC 1253 BUT limited in scope as it only applies to statements made by MINORS concerning child abuse/neglect

NOTE: CA also has CEC 1251 ( statements of state of mind, emotion, physical sensation AT A TIME PRIOR TO THE STATEMENT ok 1) if declarant unavailable and 2) used to prove such state of mind when it’s at issue and no other fact

3. Recorded Recollections Rule AKA Past Recollection Recorded

FRE 803(5) – availability of declarant IMMATERIAL

1) W must once have had KNOWLEDGE about the matter

2) W must NOW have insufficient recollection to enable W to testify “fully and accurately”


-If W’s recollection is good enough to permit full and accurate testimony, then 
exception doesn’t apply

3) Memo or record of knowledge made or adopted (if not made by declarant; must read it to make sure its accurate) WHEN MATTER WAS FRESH IN W’s memory

4) Memo or record must reflect W’s PRIOR knowledge

*May be read into the evidence BUT may NOT be offered as EXHIBIT EXCEPT BY ADVERSE PARTY

*Even though says availability of declarant is immaterial, the proponent must persuade ct that each of the prereqs are satisfied and this can only be done through declarant.

NOTE: DON’T confuse with party’s RIGHT TO REFRESH RECOLLECTION


-IF W forgets details, lawyer should first try to help W remember by any means


-If not successful, then nothing presented to W is evidence of missing fact and 
lawyer then resorts to recorded recollection exception

FRE 612:

-If W uses a writing to refresh memory 1) while testifying or 2) before testifying, then adverse party is entitled to have writing produced at hearing, to inspect it, cross-examine W thereon and introduce into evidence those portions that relate to W’s testimony.


-Whether writing is to be produced is in ct’s DISCRETION

Purpose of rule = give adverse party a chance to show that writing and not W’s memory is the source of the testimony…if judge concludes this is so, then can strike testimony as inadmissible H.

CA: CEC 771 ( Such a writing MUST BE PRODUCED at the hearing – no discretion!

4. Business and Public Records

803(6): Records of Regularly Conducted Activity 

BREAKDOWN OF ELEMENTS:

1) “A memo, report, record, or data compilation in any form…”

2) “Of acts, events, conditions, OPINIONS, AND DIAGNOSES”


-Includes performance evaluation for job

3) “Made at or near the time…”


-Must be compiled close in time to events described (more complex details should 
be recorded quickly)

4) “By or from info transmitted by person w/ knowledge”


-Person who makes bus records either has PK of matter described or receives 
input from another person with that knowledge



-Can cover multiple layers of H as long as each person is ACTING IN 


COURSE OF BUSINESS (under bus duty to observe/record accurately)

5) Record must concern firm’s REGULAR activities

6) Must be firm’s regular practice to make record

7) All as shown by testimony of custodian or other qualified W or by certification complying with 902(11), 902(12) or statute

8) “Unless source of info or circumstances of preparation indicate LACK of  TRUSTWORTHINESS

*”Business” = non-profit; doesn’t include personal checking acct

-Records of public agencies could be considered bus records but some cts say that’s under 803(8).

Note: assumes records of regularly conducted activity reliable because enterprise cant stay in business without accurate records

CA: CEC 1271


-NO corresponding requirement comparable to REGULAR PRACTICE TO 
MAKE RECORD


-DOES NOT allow for OPINIONS


-Burden of TRUSTWORTHINESS on party offering record (under FRE, burden 

on party objecting to show lack of trustworthiness)

FRE 803(8): Public Records and Reports

803(8)(A): allows admission, w/o limitation of public records “SETTING FORTH ACTIVITIES OF PUBLIC OFFICES OR AGENCIES”


-Includes payroll, personnel files, etc

803(8)(B): applies to records concerning matters OBSERVED by PUBLIC OFFICIALS when DUTY TO MAKE OBSERVATION AND REPORT


-In CRIM case, provision EXCLUDES matters observed by LAW 
ENFORCEMENT when offered by PROSECUTION

803(8)(C): In CIVIL action or AGAINST GOVT in CRIMINAL, FACTUAL FINDINGS resulting from INVESTIGATION pursuant to authority by law, unless NOT TRUSTWORTHY (usually includes evaluation of facts/analysis)

***CANT USE 803(6) to circumvent limitations on criminal trial in 803(8)(B)+(C)

*Don’t need to call foundational W as long as authenticated or self-authenticating under 901

NOTE: Statement of W in public record CANT be treated as a public record b/c must be contributed by civil servant/public employee

CA: APPLIES in every CIVIL/CRIM with NO limitation on who is offering evidence

FRE 803(7) + 803(10): Absence of Entry in Business or Public Record

-803(7) makes evidence that a matter is NOT included in a business record admissible for the purpose of showing the nonoccurrence or nonexistence of that matter.

-803(10) performs the same function for public records

UNAVAILABILITY OF W REQUIRED

1. Unavailability

-104A Standard

FRE 804: Declarant’s unavailable if…

804(a)(1): has a PRIVILEGE that exempts from testifying


-Const. privilege against compulsory self-incrimination

804(a)(2): persists in REFUSING to testify concerning subj matter of statement despite ct order to do so


NO CA RULE

804(a)(3): testifies to LACK OF MEMORY of subj matter (doesn’t remember details)


-Note: even if unavailable under 804, still considered SUBJECT TO CROSS 
EXAMINATION for purposes of prior statements offered pursuant to 801(d)(1)

NO CA RULE

804(a)(4): unable to be present or testify at hearing bc of DEATH or then existing PHYSICAL/MENTAL INFIRMITY

804(a)(5): absent from hearing and proponent unable to procure Declarant’s attendance by PROCESS or other REASONABLE MEANS (depends on circumstances; letter/phone call not enough)

CA: reasonable diligence but UNABLE to procure attendance by court’s PROCESS

*Declarant not unavailable if unavailability due to PROCUREMENT/WRONGDOING of PROPONENT of a statement to prevent from attending/testifying.

OTHER CA RULES:

-IF don’t take oath, disqualified in CA so unavailable (same in FRE)

-CA CEC 240(c) ( expert testimony establishes that W is PHYSICALLY UNABLE to testify or cant testify WITHOUT SUFFERING SUSBTANTIAL TRUAMA (no fed analog)

2. FORMER TESTIMONY EXCEPTION

FRE 804(b)(1):

1) Testimony given as W at ANOTHER TRIAL/HEARING or must have been a DEPONENT

2) IF CRIMINAL PROSECUTION, party against whom evidence offered:


-Must have had OPPORUTNITY AND SIMILAR MOTIVE to develop 
testimony (in practical terms, must have been PARTY at previous trial)

3) IF CIVIL ACTION, party against whom evidence offered OR A PREDECESSOR IN INTEREST, must have OPPORTUNITY/SIMILAR MOTIVE to develop testimony


-In practical terms, either was a party or a predecessor in interest was party to 
earlier action (applies as long as ANYONE had opportunity/motive similar to 
current party)

-OPPORTUNITY = cross examine W; if party against whom evidence is now offered initially called W and W provided detrimental testimony, then REDIRECT would satisfy requirement

-SIMILAR MOTIVE = when earlier trial and current trial are of the same case and when parties have not changed purpose for which testimony will be used then requirement met


-Rule requires that party’s FACTUAL PURPOSE in developing W’s testimony be 
similar; ultimate goal of trial NOT impt

-Could use court reporter’s transcript of testimony or another W who had first-hand knowledge of testimony to prove show the former testimony (Best evidence Rule doesn’t apply because not using it to prove CONTENTS of a writing)

ADDITIONAL INFO ON FORMER TESTIMONY EXCEPTION:

1. Grand jury testimony offered against Δ – not admissible as Δ did not have opportunity to examine the witness, so does not fall into this exception. (Note that prosecutor may be able to induce the prior declarant to testify at this trial by using something like “immunity” ( upper hand)

a. Offered against prosecutor – not admissible, prosecutor may have had opportunity to examine witness but different motives in that hearing (even if good for Δ, it may not be admissible!)

i. CA: CEC § 1291(a)(1), former testimony admissible if offered at this trial against party who offered it at last trial (regardless if issues at first trial are similar to issues at different trial)( grand jury admissible against prosecutor in CA
2. Criminal and civil case against Zed who works for Corp. In criminal against Zed, witness testimony and cross. Now in civil, can testimony be offered against Zed and Corp? Depend on Corp defense – if say Zed not within scope employment then motives different ( inadmissible; if say Zed was within scope employment but just did not do anything wrong then similar motives ( hearsay but exception, may be admissible

3. Always ask who was the evidence being offered against in the former trial b/c you want to know if parties had similar interests

4. If the issues at the trials are different (i.e. first trial about nuisance, second trial about wrongful death), not admissible as motives are different.  

a. CA: 1291(a)(1) if evidence offered by the same party who offered it in his own behalf, then admissible at second trial regardless if trials address different issue.
5. Under federal law testimony can be brought in from a prior deposition, doesn’t have to be trial.
a. CA: Evidence rules does not allow you to bring in former testimony from a deposition.  However, the CA Rules of Civil Procedure allow is admissible in a trial of that action where deponent is unavailable or lives 150 miles from the courthouse; CA wants to you to bring the witness in for live testimony if the defendant lives pretty close by; no deposition.

3. THE DYING DECLARATION EXCEPTION

FRE 804(b)(2):

1) CIVIL ACTION/HOMICIDE PROSECUTION

2) Statement made by Declarant while believing that his or her DEATH WAS IMMINENT

3) Statement must CONCERN CAUSE OR CIRCUMSTANCE OF what declarant believed to be IMPENDING DEATH

*Declarant doesn’t have to be dead!

CA: applies in ALL CIVIL AND ALL CRIM CASES

4. The Declaration Against Interest Exception

FRE 804(b)(3): 

-Statement made that is against declarant’s PECUNIARY/PROPRIETARY interest, or subject declarant to civil/crim liability or render invalid a claim by declarant against another, that a REASONABLE PERSON IN DECLARANT’S POSITION WOULD NOT HAVE MADE STATEMENT UNLESS BELIEVING IT TO BE TRUE

-Statement that exposes declarant to crim liability and EXCULPATES D NOT admissible unless CORROBORATING circumstances indicate trustworthiness


-Corroborating doesn’t apply to declarations offered by prosecution to inculpate 
D.

*Whether statement is against Declarant’s interest can be answered by looking at CONTEXT and circumstances in which statement was made.

CA: 

-NO corroborating evidence requirement

-Includes category of creating RISK OF HATRED, RIDICULE, OR SOCIAL DISGRACE IN COMMUNITY

Distinguish from party admissions

-Party admissions – offered by party opponent, not worried about content, statement by party or a statement of another person that can be attributed to a party, availability immaterial.

-Statement against interest – offered by any party, content is bad for opponent, statement need not be by a party (by anyone), must be unavailable

-Mixed Statements: “Driver says “I knew about the drugs but I was delivering it for Williamson.”  Part of the statement was against his interest (I know about the drug) but the other part (it was Williamson’s drug) wasn’t against his interest.  

Williamson Rule: The SC said that you have to divide up the statement.  CANT 
take the whole.  The part where driver said “I know about the drug” is admissible 
under 804(b) but not relevant in Williamson’s prosecution.  (Note that relevance 
objections tend to kill parts of statements offered at trial)

5. Forfeiture by Wrongdoing Exception

FRE 804(b)(6): 

-Statement offered against party that has engaged or ACQUIESCED in wrongdoing that was intended to and DID PROCURE UNAVAILABILITY of declarant as W


-ACQUIESCED = IN FURTHERANCE OF THE CONSPIRACY AND IT WAS 
REASONABLE FORESEEABLE TO THE OTHER CONSPIRATORS AS
NATURAL CONSEQUENCE OF THE CONSPIRACY [Cherry v. U.S.]

CA: § 1350, this exception ONLY applies in criminal cases involving serious felony only where results in death or kidnapping of declarant (bribe ok), must show by clear and convincing evidence.   Also, the statement must have a specific format – a tape recording made by law enforcement official, or in a written statement prepared by the declarant and notarized in the presence of law enforcement official, prior to death or kidnapping of declarant.  
L. RESIDUAL EXCEPTION TO HEARSAY

FRE 807:

Prerequisites:

1) Reliability ( statement NOT covered by 803/804 but has equivalent guarantees of TRUSTWORTHINESS

2) Materiality ( offered as evidence of material fact

3) Probative Value ( more probative on point than other evidence proponent can gather through reasonable efforts

4) Interests of JUSTICE served
5) NOTICE ( give notice including name and address of declarant to adverse party sufficiently in advance of trial/hearing

NEAR-MISS PROBLEM:

-Case where ALMOST meets 803/804, but fails to satisfy one or more prereqs

SPLIT IN COURTS


-One view is that Residual used to admit statement that is of TYPE covered by 
803/804, but fails to meet all requirements ( courts would ADMIT


-Other view is that Residual used for evidence NOT of the type covered in 
803/804 ( courts would EXCLUDE

CA: NO EQUIVALENT, but § 1228, exception to admit prior statement by minor under 12, which would otherwise be hearsay, made prior to Δ confession, admissible for the purpose of proving ∆’s confession is admissible.  (this is hardly every permitted, therefore for all intents and purposes, there is NO CATCHALL EXEPTION in CA)
M. CONFRONTATION CLAUSE 

-Sometimes, two different objections can be aimed at an out of court statement – H obj and there could be a SEPARATE OBJECTION UNDER THE CONFRONTATION CLAUSE OF THE 6TH AMENDMENT OF THE CONSTITUTION

CONFRONTATION CLAUSE

-In all criminal prosecutions, the accused has THE RIGHT TO BE CONFORONTED WITH THE WITNESSES AGAINST HIM

CRAWFORD CASE [2004] 

The issue is: WHEN CAN AN OUT OF COURT STATEMENT BE ADMITTED AGAINST A D IN A CRIMINAL CASE?

-CONFRONTATION an issue in crim case WHERE PROSECUTION IS OFFERING OUT OF COURT EVIDENCE

Crawford ct says that hearsay is going to be inadmissible against the D only if the hearsay is TESTIMONIAL IN NATURE 


-IF HEARSAY NOT TESTIMONIAL, THEN NO CONFRONTATION 
CLAUSE OBJECTION!

IF IT IS TESTIMONIAL, HERE IS THE STANDARD ACCORDING TO SC:


-TESTIMONIAL HEARSAY INADMISSIBLE UNLESS:


1) THE DECLARANT IS UNAVAILABLE AND THE D HAD A PRIOR 
OPPORTUNITY TO CROSS EXAMINE DECLARANT OR

2) PROSECUTION PRODUCES DECLARANT AT TRIAL

WHAT DO WE MEAN BY TESTIMONIAL? 

-Hearsay in the form of FORMER TESTIMONY is TESTIMONIAL HEARSAY

-SC has also said that hearsay NOT GIVEN WHILE TESTIFYING CAN STILL BE TESTIMONIAL WHERE IT HAS THE FUNCTION OF TESTIMONY 


Ex. HEARSAY STATEMENT GIVEN TO THE POLICE WHEN THE POLICE 
ARE ACCUMULATING EVIDENCE TO USE IN A CASE 

NOTE: Some statements given to police are NOT testimonial, namely, statements given to police to help the police in an on-going emergency. 


Ex. There is a crime in progress and perpetrator is at large – if statement is given 
in connection with on going emergency then statement is not testimonial. 

Limits on confrontation clause: Δ introduces evidence excluded by evidence law, admissibility raises due process issues

Chambers Holding: where defendant seemed pretty innocent, the evidence being excluded was substantial and would have been in a very convincing way shown D to be innocent, AND State’s evidence rules seemed out of sync with modern evidence law, this violates D’s DP rights (right to present defense)

ii. Trustworthy: in Chambers declarant made statement to friends

iii. Apparent innocence: no good evidence against, no witnesses against Δ 

iv. State law was unreasonable: if D put somebody on the stand, could not re-direct examine the witness (Voucher Rule)

v. VERY LIMITED HOLDING – should look very similar to Chambers 

IV. EVIDENCE OF CHARACTER, UNCHARGED MISCONDUCT AND SIMILAR EVENTS

A. CHARACTER EVIDENCE
CHARACTER EVIDENCE = evidence concerning propensity of a person to act in a certain manner that makes general statement and conveys MORAL/ETHICAL judgment


-Has dangers of unfair prejudice bc focuses on moral/ethical aspect

3 USES OF CHARACTER EVIDENCE:

1) When character is AN ISSUE

2) Circumstantial evidence of OUT OF CT CONDUCT

3) Prove character as CREDIBILITY evidence of TRUTHFULNESS OF W (CH 6)

METHODS OF PROVING CHARACTER:

1) REPUTATION – what people in community say about a person’s character


-W must have suff knowledge of person’s comm. Reputation AND must have 
been part of the community in question long enough to have gained exposure to 
what other people think



*Reputation among a small circle NOT ENOUGH

2) OPINION ( testimony from someone who knows person’s character well enough to assert an opinion


-Usually lay W under 701; could be expert W under 702/703

FRE 405: When character evidence IS ADMISSIBLE, CAN ALWAYS USE REPUTATION/OPINION WHETHER ON CROSS/DIRECT EXAMINATION

3) SPECIFIC INSTANCES OF PERSONS CONDUCT


-W will relate specific instances of conduct that demonstrate particular character 
trait

FRE 405: specific instances ONLY ALLOWED ON X-EXAMINATION UNLESS character is “an issue” (then can use it on DIRECT)

CA: Can use specific instances evidence of V’s character on DIRECT

1ST USE OF CHARACTER EVIDENCE: WHEN CHARACTER IS AN ISSUE

When character is an issue = law REQUIRES a party to prove character to establish essential element of charge, claim defense

***CAN USE ALL TYPES OF METHODS TO PROVE CHARACTER EVIDENCE

2ND USE OF CHARACTER EVIDENCE: PROVING CHARACTER AS CIRCUMSTANTIAL EVIDENCE OF OUT OF CT CONDUCT

BASIC RULE: 404(a)

-Evidence of person’s character or trait of character NOT ADMISSIBLE TO PROVE ACTION IN CONFORMITY WITH CHARACTER ON PARTICULAR OCCASION


PURPOSE ( guard against unfair prejudice



-Jury will overvalue character evidence as indication of person’s conduct



-Jury will discard question of whether person committed the charged acts 


and convict because of other wrongs or to remove dangerous person from 


society

EXCEPTIONS TO BASIC RULE:

A) EVIDENCE OF CRIM D’S CHARACTER

FRE 404(a)(1): Character of Accused

-In CRIMINAL CASES, accused may offer a PERTINENT trait of character to prove innocence



-EXCEPTION TO ONLY CRIM CASES: FRE 415 ( IN CIVIL CASES, 

EVIDENCE OF SIMILAR ACTS CONCERNING SEXUAL 



ASSAULT/CHILD MOLESTATION



-CA: NO civil case exception – prior acts of sexual assault/child 



molestation NEVER admissible in civil case


-This opens the “door” for PROSECUTION to rebut SAME trait in question by 
X-EXAMINATION of D’s character W or offer OWN W (DIRECT)

NOTE: FRE 413 + FRE 414

-These rules OVERRIDE 404/405 where evidence offered to prove D’s character is sexual assault and child molestation case (don’t need to be convicted)

FRE 413 and 414 state that in CRIMINAL CASES, PROSECUTION may offer evidence of similar crimes admissible in SEXUAL ASSAULT (413) + CHILD MOLESTATION (414)


-FRE 413 (Sexual assault) ONLY admits SPECIFIC CONDUCT evidence, NOT 
reputation/opinion


-Ct only admits acts of rape/sexual assault under 413 and NOT acts of child 
molestation BUT in FRE 414 cases, evidence of prior child molestation AND acts 
of sexual assault are admissible


CA: All evidence of sexual misconduct APPLIES in ALL SEXUAL 
MISCONDUCT CASES; no distinction b/w rape of adults/child molestation

ASIDE: DOMESTIC VIOLENCE PROSECUTIONS

-Under FRE, CAN’T bring in evidence of prior similar conduct (only if sexual assault/child molestation)

CA: Prior Acts of DV ADMISSIBLE to prove D’s character

B) EVIDENCE OF ALLEGED VICTIM’S CHARACTER

FRE 404(a)(2)

-D may offer evidence of PERTINENT trait of alleged VICTIM’S character


-Opens door for prosecution concerning V’s character – prosecution may REBUT 
by cross-examining D’s W or offering new W (D may cross examine P’s W)


-****ALSO SLIGHTLY OPENS DOOR FOR PROSECUTION FOR D’S 
CHARACTER



-Prosecution may respond to D’s evidence concerning V by presenting 


evidence that D HAS SAME CHARACTER TRAIT



-CA: CEC 1103 – NARROWER ( only applies to trait of VIOLENCE

SPECIAL RULE FOR RAPE VICTIMS:

FRE 412: overrides 404/405 where evidence offered to prove V’s character in a SEXUAL ASSAULT case

FRE 412 states that GENERALLY, in a CRIM/CIVIL proceeding involving sexual misconduct, evidence that alleged V engaged in OTHER SEXUAL BEHAVIOR and evidence of V’s SEXUAL PREDISPOSITION IS ADMISSIBLE

EXCEPTIONS TO FRE 412:

1) IN CRIMINAL CASES


a) Evidence of specific instances of V’s sexual behavior ADMISSIBLE to prove 
that PERSON OTHER THAN ACCUSED was source of semen, injury…


b) Evidence of V’s sexual behavior W ACCUSED ADMISSIBLE at behest of D 
to PROVE CONSENT or at behest of pros to prove other things


c) Otherwise prohibited evidence ADMISSIBLE IF CIOLATES D’S CONST. 
RIGHTS

2) IN CIVIL CASES


a) Evidence of V’s sexual behavior/predisposition ADMISSIBLE, if NOT 
excluded by other rules or if PROB VALUE > DANGER OF HARM to any 
victim and UNFAIR PREJUDICE to any party



-Evidence of V’s REPUTATION ONLY ADMISSIBLE if V placed 


reputation in controversy


CA: rule LIMITED to prior sexual behavior/predisposition with D ( CANT 
bring in acts with others

SPECIAL RULE FOR HOMICIDE PROSECUTIONS:

404(a)(2) has specific provision applying in HOMICIDE PROSECUTIONS in which D claims alleged V was the “FIRST AGGRESOR”

RULE: PROSECUTION can offer evidence of V’s character for PEACEFULNESS TO REBUT ANY evidence offered by D to prove V was first aggressor


-2 keys in such cases to open door for pros ( 1) D offers evidence about V’s 
character and this is the second key

CA: NO COMPARABLE RULE; CA takes usual approach that if D offered evidence against V’s character, Pros can REBUT

B. UNCHARGED MISCONDUCT

SUB TOPIC: EVIDENCE OF OTHER CRIMES, WRONGS, ACTS (type of specific instances of conduct) AKA UNCHARGED MISCONDUCT EVIDENCE


-applies in crim/civil cases

FRE 404(b): EVIDENCE OF UNCHARGED MISCONDUCT NOT ADMISSIBLE to prove character of person in conformity therewith


-INADMISSIBLE if relevance requires inference of character

***BUT ADMISSIBLE TO PROVE MIMIC KOP

(Motive, Intent, Mistake/Absence of Mistake, Identity, Common Plan) (Knowledge, Opportunity, Preparation)

ROBBINS CASE ( beat 1 yr old; baby regularly has bruises after being in D’s care now baby found beaten to death


-DOCTRINE OF CHANCES = if likelihood of innocent coincidence is SMALL, 
then evidence of uncharged act is relevant and admissible

NUANCES OF THE RULE:

-“Act” in “Other Crimes, Wrong, Act” = MISCONDUCT (not neutral term) AND INCLUDES STATUS (addiction to drugs or membership in gang)

TIMING = uncharged misconduct evidence could consist of acts BEFORE or AFTER the act in issue; only limitation is RELEVANCE

-Degree of required similarity b/w charged and uncharged conduct ( NO formula – consider theory of admissibility and particular circumstances of the case

**Need to show evidence of uncharged misconduct is RELEVANT TO ULTIMATE FACT

***403 ISSUE LOOMING – ct must determine whether probative value of evidence for its LEGIT purpose is NOT outweighed by unfair prejudice


-Ct can issue 105 limiting instruction

QUESTION: When issue is whether uncharged misconduct even took place, what standard of proof do cts use?


-If convicted, then would meet any standard


-If acquitted, cts say evidence STILL admissible


-HUDDLESTON ( cts use 104B sufficient to support a finding standard (notice 
there is still possibility of unfair prejudice)

C. HABIT EVIDENCE

FRE 406: Evidence of HABIT of person or ROUTINE PRACTICE OF ORG is ADMISSIBLE to show acted in conformity with Habit

HABIT = repeated, specific response to specific stimulus


-3 times NOT enough


-Use W testimony to prove habit


-Neutral from ethical/moral standpoint


-Greater probative value than character and less chance of unfair prejudice


-Major crimes CANT BE HABIT

*Use 104A preponderance standard

D. EVIDENCE OF SIMILAR EVENTS

-No specific rule; look at relevance/probative value v. dangers

-Ct tends to look for similarity w/ event at issue


-Note: can use similar events to prove reasonable danger BUT CAN ALSO USE 
LACK OF SIMILAR EVENTS TO PROVE LACK OF DANGER

V. EXCLUSION OF OTHER RELEVANT EVIDENCE FOR REASONS OF POLICY

A. SUBSEQUENT REMEDIAL MEASURES

-FRE 407: subsequent measures NOT admissible to PROVE NEGLIGENCE, CULPABLE CONDUCT, PRODUCT/DESIGN/WARNING DEFECT


CA: admissible ONLY to prove neg/culpable conduct; NOTHING about product 
defect

BUT ADMISSIBLE WHEN OFFERED FOR ANOTHER PURPOSE: COIF

(Control, Ownership, Impeachment, Feasibility of precautionary measures [if controverted]) 


-Feasibility CONTROVERTED if D makes statement like there is “NO WAY” 
we could’ve avoided problem or this was ONLY WAY to do it; not controverted 
if D said it wouldn’t have been “safe” or it was “reasonable”

NUANCES TO THE RULE:

-Subsequent remedial measures = measures that if taken before accident would make accident less likely

-Rationale: avoid discouraging repairs and prevent people from being punished for doing the right thing

-TIMING ( measures MUST have been taken AFTER the event that gave rise to action

**Also used to IMPEACH CREDIBILITY OF W (there is an issue of how direct does the contradiction have to be?)

*403 still applies

B. COMPROMISE AND PAYMENT OF MEDICAL AND SIMILAR EXPENSES

FRE 408:

-The following evidence is INADMISSIBLE when offered to prove LIABILITY FOR A CLAIM OR INVALIDITY OF CLAIM OR AMOUNT THAT WAS DISPUTED OR TO IMPEACH THROUGH A PRIOR INCONSISTENT STATEMENT/CONTRADICTION

1) Attempted/Completed COMPROMISE of a claim AND

2) CONDUCT/STATEMENTS made in COMPROMISE NEGOTIATIONS regarding claim (Even if admissible as party admission)


EXCEPTION: in CRIMINAL cases where negotiation relates to claim BY 
PUBLIC OFFICE/AGENCY in the EXERCISE OF REGULATORY, 
INVESTIGATIVE, OR ENFORCEMENT AUTHORITY

Rationale: avoid discouraging compromise

PERMITTED USES: permissible if offered for other purposes


EXAMPLES: a) Proving W has bias/prejudiced (D agrees with P to settle but 



remains a party to suit and retains stake in outcome)




b) Negotiating a contention of undue delay




c) Proving effort to obstruct crim investigation/prosecution

*APPLICATION OF RULE NOT LIMITED TO PARTIES CURRENT @ TRIAL

CA: CEC 1160 ( EXCLUDES BENEVOLENT GESTURES expressing SYMPATHY to person or FAMILY IN CIVIL CASES


-NOT intended to exclude actual admissions of fault 

***NO FEDERAL COUNTERPART

FRE 409: Payment of Med/Similar Expenses

-Evidence of OFFERING/PROMISING to pay MEDICAL, HOSPITAL or SIMILAR EXPENSES NOT ADMISSIBLE TO PROVE LIABILITY 


-PERMISSIBLE FOR OTHER PURPOSES

NUANCES:

-ANY person’s offer will be excluded (even if not party in accident or party to suit) if used to prove liability

- Humanitarian conduct doesn’t need to occur immediately after accident

-Expenses RELATED to medical like rehabilitation services, med equipment SHOULD BE COVERED

CF to FRE 408

-Claims DON’T NEED TO BE DISPUTED
-Doesn’t Exclude Statements of fact made in negotiations/ in connection w/ underlying conduct

CA: SAME

C. PLEA EVIDENCE

FRE 410: 

Following evidence is INADMISSIBLE AGAINST D:

1) GUILTY PLEA LATER WITHDRAWN (guilty plea NOT withdrawn may be admitted in later action)

2) PLEA OF NOLO CONTENDRE

3) STATEMENTS MADE DURING PLEA DISCUSSIONS WITH PROSECUTION which don’t result in guilty plea or which result in guilty plea later withdrawn


-Statements to police NOT protected

CA: CEC 1153 ( NO language about “statements” but ct. excludes it in practice

2 EXCEPTIONS to statements made in formal plea hearings/during plea bargaining

1) COMPLETENESS DOCTRINE ( another statement made in course of same plea discussions has been introduced and statement should be considered CONTEMPORANEOUSLY WITH IT OUT OF FAIRNESS

2) In CRIM PROCEEDING FOR PERJURY if statement made by D under oath, on the record, and in presence of counsel

***Rule is NOT purpose oriented ( CANT USE IT FOR IMPEACHMENT

WAIVER ISSUE: 

-D can waive right under FRE 410

-Prosecution can condition plea agreements on waiver  [MEZZANATTO]

D. EVIDENCE OF LIABILITY INSURANCE:

FRE 411: 

-Evidence that person was/was not insured against liability NOT ADMISSIBLE as to whether person acted negligently/wrongfully


-Theory: jury use insurance as excuse to compensate injured victim; irrelevant

CA: SAME

PERMISSIBLE USES:

1) EVIDENCE THAT PERSON OBTAINED LIABILITY INSURANCE ADMISSIBLE TO PROVE OWNERHIP/CONTROL

2) PROVE W’S BIAS (ex. W is D’s insurance claims adjuster)

3) PROVE JURY BIAS if jury is employed/relative close connection to party (insurance company)

***ONLY COVERS LIABILITY INSURANCE – NO OTHER KINDS!

VI. EXAMINING WITNESSES; ATTACKING AND SUPPORTING CREDIBILITY OF WITNESSES

A. MODE OF WITNESS EXAMINATION

FRE 611(a) states that courts “shall exercise reasonable control over MODE and ORDER of interrogating W + presenting evidence”


-Goal is to reveal truth, save time, and protect W from abuse

611a used to regulate form of counsel’s questions:

1) AMBIGUOUS/UNINTELLIGIBLE Q ( unclear what facts it seeks to reveal

2) CONFUSING ( cause jury to misconstrue questions significance

3) MISLEADING ( mischaracterizes earlier received evidence or tricks W and jury into assuming a fact not yet proven

4) ARGUMENTATIVE ( question only in form; asserts facts with such forceful tone it suggests facts are established and so suggestive w/o evidentiary support; harasses W

5) COMPOUND Q ( simultaneously poses more than one inquiry and calls for more than one answer

6) “ASSUMES FACTS NOT IN EVIDENCE” ( invents facts NOT supported by any admitted evidence

7) “CUMULATIVE” ( goes to facts well established by evidence already admitted

8) “ASKED AND ANSWERED” ( examiner is repeating a question to which there has already been an adequate response

9) “CALLS FOR NARRATIVE ANSWER” ( poses open-ended inquiry that invites W to give lengthy, narrative response

FRE 611(b): SCOPE OF X-EXAMINATION

-States CROSS EXAMINATION should be limited to SUBJECT MATTER OF DIRECT EXAMINATION and MATTERS AFFECTING CREDIBILITY OF W


-BUT judge has DISCRETION to “permit inquiry into add’l matters as if on 
DIRECT EXAMINATION” (CANT use leading questions)

FRE 611(c): LEADING QUESTIONS

-Leading questions PERMISSIBLE on CROSS-EXAMINATION and IMPERMISSIBLE on DIRECT EXAMINATION


-Ct has DISCRETION to permit on DIRECT if W is adverse or hostile to direct 
examiner; W has memory failure, is a child or adult w/ 
communication/comprehension difficulties)

B. IMPEACHMENT

Impeachment = effort to cast doubt on credibility of W


-Supporting = to support credibility of W whose credibility has been attacked

FRE 607: credibility of W may be attacked by ANY PARTY, INCLUDING PARTY CALLING W


-Issue with party’s attempt to impeach OWN W: impeachment by prior 
inconsistent statement NOT PERMITTED when employed as subterfuge to get 
before the jury otherwise inadmissible evidence



-Some cts require party to show element of SURPRISE

IMPEACHMENT BY METHODS NOT COVERED BY CL:

A) FACTORS AFFECTING W’S OPPORTUNITY TO PERCEIVE (view obstructed by tree; sun in the eyes)

B) FACTORS AFFECTING W’S CAPACITY TO PERCEIVE


-Capacity of W to use senses ( Hearing Impairment


-Mental/Emotional factors ( mental disorder


-W INTOXICATED/UNDET THE INFLUENCE

C) FACTORS AFFECTING W’S CAPACITY TO RECOLLECT


-Consumption of drugs/alcohol might affect memory


-Bad memory (problem in how to present that evidence)

D) FACTORS AFFECTING W’S CAPACITY TO NARRARATE 


-Poor communication skills

E) APPEARANCE AND STATUS FACTORS


-W’s appearance and DEMEANOR

F) PLAUSIBILITY OF W’S TESTIMONY

D. WITNESS CHARACTER

-Evidence of W character relates to general credibility of W

*RULES ONLY APPLY WHEN CHARACTER EVIDENCE IS OFFERED FOR PURPOSE OF ATTACKING/SUPPORTING W CREDIBILITY
Evidence concerning character of W for Truthfulness/Untruthfulness takes 3 forms:

1) OPINION/REPUTATION for truthfulness

2) SPECIFIC INSTANCES OF CONDUCT INVOLVING LYING/TELLING TRUTH

3) CRIMINAL CONVICTIONS THAT SUGGEST CHARACTER FOR UNTRUTHFULNESS

1) REPUTATION OR OPINION CONCERNING TRUTHFULNESS

FRE 608(a): Credibility of W MAY BE ATTACKED/SUPPORTED by OPINION OR REPUTATION EVIDENCE


-Usually call a second W (called character W to testify) but second W prohibited
from testifying as to specific instances of conduct


-OPINION = W must have sufficient knowledge of individual’s character 


-REPUTATION = out of ct component and in ct component



-Out of ct component  ( what people in comm. have been saying (people 


need suff exposure)



-In ct component ( W’s testimony as to whether they think 



truthful/untruthful (W needs suff contract with community)

***EVIDENCE in 608 MAY REFER ONLY TO CHARACTER EVIDENCE FOR TRUTHFULNESS/UNTRUTHFULNESS

-Testimony about general moral character NOT admissible

***EVIDENCE OF TRUTHFUL CHARACTER ADMISSIBLE ONLY WHEN TRUTHFULNESS HAS BEEN ATTACHED BY REPUTATION/OPINION

2) CONDUCT PROBATIVE OF TRUTHFULNESS

FRE 608(b)

-Specific instances of conduct to attack/support W’s character for truthfulness (that didn’t result in conviction) MAY NOT BE PROVEN BY EXTRINSIC EVIDENCE



-Counsel can ask W about that W’s conduct BUT if W denies then cant be 

proven through other evidence

EXCEPTIONS:

-Ct has discretion to admit evidence ONLY IF PROBATIVE OF TRUTHFULNESS (only after truthfulness attacked)/ UNTRUTHFULNESS and fits into one of 2 situations:


1) W WHOSE CHARACTER FOR TRUTHFULNESS/UNTRUTHFULNESS IS 
AT ISSUE (Principle W)


2) W WHO TESTIFIED AS TO PRINCIPLE W’s CHARACTER FOR 
TRUTHFULNESS/UNTRUTHFULNESS (Character W) [note its extrinsic but 
admitted under 608b]

CA: REJECTS 608, but CAL CONST says anything relevant is admissible in CRIM cases

3) Convictions of Crime

FRE 609:

SCOPE: applies to criminal convictions of W when conviction is offered to prove “character for truthfulness” of W


-RULE DOESN’T APPLY to conviction evidence offered for NON-
CHARACTER purpose (if conviction is element of offense or for motive, intent, 
opportunity, etc)

GENERAL RULE: 609(a)

	crime
	impeaching accused as witness
	Impeaching other witnesses and defendants in civil actions

	Crime of dishonesty or false statements


	admissible; no discretion to exclude for unfair prejudice

CA: Felony Dishonesty ( admissible

-Misdemeanor ( balancing (788 says inadm; Cal Const says relevant and 352 says may balance)
	admissible; no discretion to exclude for unfair prejudice

	Felonies punishable by at least a year
	Admissible only if PROSECUTION shows probative value outweighs risk of undue prejudice

CA: Regular balancing; burden on OBJECTING party

-788 says felony admissible w/o limitation; 352 says balance


	Admissible, unless PARTY OPPOSING SHOWS under 403 that unfair prejudice substantially outweighs prob value

	All other crimes (misdemeanors)
	inadmissible
	inadmissible


· What is crime of dishonesty? Every crime that requires a lie of false statement as an element (perjury, fraud) is obviously included in this category. What about a burglary (which is a crime where dishonesty is not an element), yet specifically was committed though fraud? Some courts will only let it in if dishonesty was an element. Other courts look at the specific way a crime was committed.

· Extrinsic evidence is admissible here
RULE 609(b): OLD CONVICTIONS

-609B excludes evidence otherwise admissible under (A) IF MORE THAN 10 YEARS PASSED SINCE CONVICTION/RELEASE FROM CONFINEMENT (whichever later)


-*STILL ADMISSIBLE IF PROBATIVE OUTWEIGHS PREJUDICE (reverse 
403)


-If admissible, need to give adverse party sufficient advance 


written notice

CA: NO TIME LIMIT; ARGUE IN BALANCING

LUCE CASE: TO preserve for REVIEW claim of IMPROPER IMPEACHMENT WITH PRIOR CONVICTION, A D MUST TESTIFY!

4. Religious beliefs or opinion, inadmissible to impeach W (goes to W’s character) (§ 610)

vi. Exception: Admissible to show bias 
Prosecutor offers evidence that Witness is part of religious group that believes Δ is the messiah ( admissible b/c showing bias
E. BIAS, MOTIVE, AND INTEREST

c. No limits to use extrinsic evidence to show bias.  

d. Why do we allow extrinsic evidence to show bias?  B/c it high probative value and we want jury to hear about it. 

e. This may be used to overcome other objections – e.g. insurance (Witness testifies that Δ did not run light, may present bias evidence that Δ has insurance and Witness is president of insurance company)

F. IMPEACHMENT BY CONTRADICTION
Contradiction, extrinsic evidence is admissible to contradict W, unless the evidence goes to a collateral matter
Collateral matter = a matter that is not material to the issues in the case and says nothing about credibility other than simply to contradict witness.  
G. Prior Statements of Witness 

f. Prior inconsistent statements – 613(b) says extrinsic evidence of a prior inconsistent evidence can be used to impeach W, unless W is not given an opportunity to explain or deny
i. Exception (806) – does not apply to impeach a hearsay declarant.
1. If declarant unavailable, 806 applies and says you don’t have to give opportunity to explain or deny.

2. If declarant available, 613(b) applies and says you have to give such opportunity.

ii. Exception – if W does not remember making the out-of-court statement, can’t use it as evidence of prior inconsistent statement.
1. Exception: W can’t claim she doesn’t remember, e.g., make a statement 2 minutes before trial and say I don’t remember saying that.  

g. At some point during trial W must have an opportunity to admit or deny; this could be during cross examination.  And the foundational requirements of this limitations are easy to satisfy.  E.g. When you ask W, “didn’t you say X instead of Y” you automatically give W a chance to explain or deny.

i. WARNING: ripe for hearsay objections

1. If offered to prove truth of matter asserted, then hearsay. 

2. If offered for contradiction / inconsistency ( 403 balancing, limited jury instruction

ii. If it is hearsay (e.g. police officer testifies witness said __.) then need to comply w/ 613(b) + 403 balancing 
iii. If out of court statement has no hearsay purpose OR is a an exemption to hearsay (i.e. 801(d)(1)(A), then prior inconsistent evidence only must comply with 613(b) NO 403 balancing, even if we are offering the evidence to prove the truth of the matter asserted.
1. HEARSAY EXEMPTION § 801(d)(1)(A) (exception in CA)

a. Declarant testifies at trial

b. Subject to cross exam

c. Prior inconsistent statement was made under oath

i. CA: does not need to be given under oath (very broad)

2. Prior statement in an affidavit? NO EXEMPTION b/c not a statement under oath.

3. Admissible if…

a. Intrinsic evidence (from witnesses mouth)

b. Extrinsic evidence where person has opportunity to refute/explain the prior inconsistent statement (§ 613(b))
i. Exception: if hearsay has been admitted and declarant is unavailable, no need to provide opportunity to refute/explain (§ 806)

1. E.g., dying declaration, cannot attack credibility unless allow exception

h. Prior consistent statements – Rule identical to 801(d)(1)(B)
i. Warning: admissible to support W’s credibility, but only if W’s credibility is attacked (remember 608(a))
i. HEARSAY EXEMPTION § 801(d)(1)(B) (exception in CA) – prior consistent statements are NOT hearsay and admissible to (1) support W’s credibility and (2) prove the truth of the matter asserted if the following is true:
1. Declarant testifies at trial
2. Subject to cross exam about prior statement

3. Prior statement is consistent w/ in-court-testimony
4. Offered to rebut an express or implied against declarant of recent lie or bribe or motive (need to be attacked first)

a. Court added one more thing: For prior consistent to not be hearsay, it has to come before prior consistent statement occurred before the recent lie or bribe or motive arose.  If consistent statement comes after the alleged bribe or motive to lie, the consistent statement itself could be affected by the bribe, in which case it doesn’t rebut at all and is hearsay.

i. Ex: attack witness w/ evidence that they received a bribe, any consistent statement made after does not rebut the charge of recent fabrication because it could have been influenced by the money.  BUT if made before getting the money, that rebuts the charge of fabrication.  
VII. Lay + Expert Opinions

B. Lay Opinion- 

1. Admissible if (1) rationally based on perception and (2) gives jury MORE information than merely describing perception (helpful)
2. Can’t be based on scientific/specialized knowledge.
3. Rational = (1) logical connection b/w perception and opinion and (2) perception is sufficient.  
4. Lay opinion admitted: speed of auto, sanity, intoxication, emotions, value of W’ property.  
5. Lay person cannot make legal conclusions, e.g., “D driving negligently”
C. Expert Opinion - 

1. Admissible if (1) helpful, (2) qualified, (3) W believes in her opinion to reasonable degree of certainty, (4) opinion supported by facts, and (5) opinion based on principles that were reliably applied.  
2. “Helpful to trier of fact” – expert uses specialized knowledge to reach conclusion that average juror could not.  
a. Based on bloody shoe prints leading from crime scene to Δ apartment, and Δ bloody shoes, expert says Δ committed crime ( DOES NOT ASSIST JURY, they could have easily came to same conclusion

b. Said shoes are 12EEE ( helps the jury, could not have figured that out on own

c. Δ suffers from psychosis and is not telling truth ( assist jury with psychosis, but cannot tell jury that Δ is not telling the truth, that is the jury’s job

d. Δ cannot distinguish fantasy from reality ( helpful, now jury may infer not telling truth

3. Qualified – Need (1) academic credential or (2) experience, and specialized knowledge must match opinion.

a. Can be qualified based on knowledge, skill, experience, training, or education 

b. Must be qualified as to the testimony given – plumber may testify about toilets, but a doctor cannot

4. Belief in opinion to reasonable certainty – absolute certainty required, but need more than speculation.
5. Factual Basis – opinion must be based on (1) admitted evidence, (2) personal knowledge, or (3) inadmissible evidence reasonably relied upon by experts in the field.
6. Opinion based on reliable principles reliably applied - 
a. Reliability for scientific opinions (4 factors)
i. Published and subject to peer review
ii. Results were tested and there is ability to retest
iii. Reasonable error rate 
iv. Reasonable level of acceptance w/in scientific community
b. Reliability of non-scientific opinion determined by looking at facts and circumstances.
c. As a sidenote: Use your common sense and reject expert opinion if it has logical inconsistencies and does not consider other pertinent evidence or alternative explanations.
d. CA 
i. Reliability of scientific opinion determined by one factor: opinion based on generally accepted principles by experts in the field.  (this is less inclusive than federal reasonability standard)
1. This standard inapplicable to non-scientific opinions and medical opinions.
2. Proposition 8 has no effect on this standard.
e. Learned Treatise (book) hearsay exception: LT is admissible to prove anything stated therein if it is an accepted authority in field.
VIII. Privileges – the only evidence rules that do apply outside the court

D. WARNING: Subject to Erie, so in diversity action, state laws apply
E. Prop 8 does not limit the following privileges.  
F. Attorney-Client Privilege – Communication b/w C + L, or someone C reasonably believes is her L, is privileged if C so intended and made to facilitate legal services.
1. Held by client, not attorney + Privilege survives the client’s death

2. When is a communication b/w corporate employee and corporate L priviledged?

a. Fed: priviledge applied to communications from corporate employee/agent if they were authorized by corporation to make communication to L on behalf of corporation.

b. CA: priviledge applied to communications from employee/agent if she was the natural person to speak to L on behalf of corporation (e.g. in-house counsel or CEO), OR employee/agent did something for which corp may be held liable, and the corporation instructed her to tell L what happened.  
i. Privilege doesn’t apply for mere witness who happens to be an employee.
3. Privilege doesn’t apply if C didn’t intend it to be confidential (RPP standard)

4. Privilege doesn’t apply if L & C are not in a professional relationship.
a. Ex: at a party and someone tries to get free legal advice.  Not privileged.  
b. Ex: preliminary interview, but C decides not to hire L.  Communication privileged b/c preliminary interviews establish professional relationship.  
5. Exceptions

a.  Further crime/fraud

b. L representing co-parties; no privilege of information among co-parties.

c. L defends against malpractice.

d. Additional CA exception only: to prevent death or substantial bodily harm
6. Fed: Atty may claim the privilege
a. CA: Atty must claim the privilege

G. Psychotherapist- Patient & Social Worker-Client Priviledges – Communication privileged if C intended to be confidential + made to facilitate professional services.
a. Exceptions: 
i. Patient puts his physical or mental condition in issue, as in a personal injury suit
ii. Services sought to further crime/fraud or escape capture after crime or tort
iii. Defending in malpractice suit
iv. If reasonable belief that patient is danger to self or others and disclosure is necessary to end the danger
v. Privilege does not apply in criminal cases or to information that doctor is required to report to a public office (e.g. gun-shot wounds and some communicable disease)
H. Doctor-patient privilege – 
1. No such privilege under FRE
2. CA: Intended confidential information for purpose of obtaining diagnosis or treatment and information was pertinent to diagnosis or treatment.  (Remember, in diversity suit in CA, fed court must apply CA privilege)
a. Exceptions: 
i. Patient puts his physical condition in issue, as in a personal injury suit
ii. Services sought to further crime/fraud and to escape capture
iii. Defense in malpractice suit
iv. No privilege in criminal cases.
3. Spousal Privilege
a. Spousal Testimonial Privilege
i. Fed: If married can refuse to testify against spouse about anything in criminal case.  No spousal privilege in civil case.

ii. CA: If married, can refuse to testify against spouse about ANYTHING in criminal AND civil case.  
b. Spousal Confidential Communication Privilege – spouse cannot testify against other spouse regarding confidential communication during marriage, in both criminal and civil cases.
i. The rule applies only to valid marriages in Fed; CA extends this privilege to certified domestic partnerships.
4. Other California Privileges.  California also recognizes (i) privilege for confidential communications between a counselor and a victim of sexual assault or domestic violence, (ii) privilege for penitential communications between penitent and clergy, and (iii) immunity from contempt of court for news reporter who refuses to disclose sources.
