I. Evidentiary Appeals

A. Successful Appeals of Evidentiary Rulings is a three step process

(1) The party must preserve the issue for appeal

a. If the party claims the court erroneously admitted evidence, they must show they made a timely and specific (or apparent from the context) objection.

b. If the party claims the court erroneously excluded evidence, they must show that they made an offer of proof. 

· This is usually done in a sidebar (whisper to judge), or when the jury is gone.  

· **The key is to make sure the evidence is in the record.

c.  Only exception to requirement of making a record is when there is Plain Error.  If the error is so obvious to an appellate court that a formal objection is not necessary, Rule 103(d) allows appellate court discretion to overturn the ruling.

(2) The party must persuade the appellate court that the trial court committed an error

(3) The party must convince the appellate court that the error affected a “substantial right” (or that the error was prejudicial)

a. The standard is not clear, but the key question is whether the error affected the juror’s deliberations or the outcome of the case.

b. Typically alter a “substantial right”=alter the verdict

B. CEC…

· The CEC doesn’t specifically say that non-specific objections are OK if “clear from the context”, but the courts usually allow it if its clear.

· CEC has No Plain Error rule, there must be a stated objection somewhere in the record.

II. Sources of Evidence and The Nature of Proof

A. Witness Competency

1.  FRE 601:  Everyone is competent to be a witness except the judge and the jury 

· Note that limitations on witness competency are substantive rules, and Federal courts will apply the state rules when sitting in diversity (Erie).

· Also Note, all witnesses are competent, but some are not very credible.  The jury determines credibility though (i.e. 3 year old).

*CEC 701(a)(2):  CA rules require that the witness understand the duty upon them to testify accurately, which may be more limiting than the FRE.

2. FRE 605( Judge can never testify

3. FRE 606( Jury can almost never testify

(a) Jury can never testify as a witness at trial.

(b) Upon inquiry into validity of a verdict, a juror may not testify to anything about the deliberations, EXCEPT:

(1) Extraneous prejudicial information- when members of the jury learn about facts of the case from sources outside the evidence admitted in trial

(2) Outside Influence- External pressures on the jury such as bribes or threats

Tanner:  S.Ct. ruled that use of drugs and alcohol (and other unruly conduct) during jury deliberations was not admissible.  The court held that this was not an “outside influence” under FRE606(b)(2).

(3) Mistake in entering the verdict onto the verdict form

NOTE:  CA rules allow judge and jury to testify, but if there is an objection it will be an automatic mistrial.  Also, a juror may testify to events during deliberations, but may not testify as to what effect they had on the outcome.

B. Hypnosis

1. FRE(  A witness is still competent to testify after undergoing hypnosis, but credibility of testimony can be affected.  

· Recall Erie will require borrowing of state’s rules if in diversity.  States vary on witness competency after undergoing hypnosis.  Four general approaches:


•  The Witness is Per Se Competent


•  The witness is Per Se Incompetent

Rock v. Arkansas-  S.Ct.  determined that if the Defendant is the witness in a criminal case, then a per se requirement is unconstitutional.  Circumstances and other traditional means of evaluating witness credibility must be employed to determine credibility.  Defendant has a right to tell their version of the story, even if they have undergone hypnosis and their memory was refreshed.

•  The witness is competent if safeguards are employed


•  The witness is competent if circumstances suggest reliability

1. CEC(


For criminal cases:  A witness is not incompetent to testify after hypnosis if:

1. The testimony is limited to matters the witness recalled prior to hypnosis

2. Substance of the pre-hypnotic memory was recorded

3. The hypnosis was conducted under certain procedures

C. The “Personal Knowledge” Requirement

1. Personal Knowledge is knowledge gathered by one or more of the five senses.  Testimony of personal knowledge requires:

· Perception

· Comprehension

· Recollection

· Ability to communicate in some way

FRE 602:  A witness may not testify to a matter unless there is evidence, sufficient to support a finding, that the witness has personal knowledge of the matter.  (preliminary fact)

D. The Oath or Affirmation Requirement

FRE 603:  before testifying, every witness is required to declare they will testify truthfully, by oath or affirmation.

· The point is to “awaken the conscience” of the witness and to establish predicate for a perjury charge.

III. Tangible Evidence

A. Real Evidence v. Demonstrative Evidence

· Real evidence refers to things that were directly involved in the events at issue.  Demonstrative evidence merely illustrates testimony.

B. Authentication  FRE 901:

•  Authentication is a condition precedent to admissibility

•  Satisfied by evidence sufficient to support a finding that the evidence is what the proponent claims it is
**Rule 901 provided list of examples but it is not an exclusive list:

· Testimony of a witness that the evidence is what proponent claims

· Non-expert opinion on handwriting (from someone that knows the person’s signature)

· Comparison by trier of fact or expert witness

· Distinctive characteristics (look for unique qualities)

· Voice identification

· + More.  Important thing is that the proponent establishes, with evidence sufficient to support a finding, that the evidence is what they say it is.




(  Authentication Problems

(1) Authentication of photographs

*  Be careful to notice what the proponent of the photograph claims it to be.  A photograph of an intersection is not the intersection, it is a “fair and accurate depiction” of the intersection.  Only the photographer can say that it is a photograph of the intersection, but a witness can say “that depicts the intersection accurately.

(2) Authentication by Chain of Custody

*  Authentication by Chain of Custody is needed when the evidence is not unique and an average witness would not be able to distinguish it from other identical items.  

EX:  A baggie of white powder is claimed to be the one found in ∆’s house.  π will probably have to provide evidence of chain of custody, e.g. detective bob found it at the scene, detective Jim received it at the police station, gave it to prosecutor who is offering it at trial.

(  I proving a chain of custody, the proponent of an item of evidence shows that the evidence was continuously in the safe-keeping of one or more specific persons beginning with the event that connects that evidence to the case and continuing until the evidence gets into court and marked for identification.

(3) New Technologies

*  Just remember that any evidence, sufficient to support a finding, that the evidence is what it’s proponent claims it to be, will authenticate the evidence.  No categorical rule, so look to any circumstantial evidence when dealing with e-mail and internet stuff.

U.S. v. Simpson (10th cir):  Gov. offers printout of online conversation that an officer had with (allegedly) ∆.  Court makes clear that the examples of authentication in Rule 901 are illustrative, and there are a variety of ways to authenticate.  Here, circumstantial evidence such as ∆ communicating his address, his last name, and detectives fake address found in ∆’s home showed, sufficient to support a finding, that the printout of the online conversation was in fact between the detective and ∆.

(4) Self-Authentication

*  Certain items of evidence will be admissible without authentication… the items authenticate themselves.

FRE 902:  extrinsic evidence is not needed to authenticate the following types of evidence:

(1) Domestic Public Documents Under Seal

(2) Domestic Public Documents Not Under Seal

(3) Foreign Public Documents

(4) Certified Copies of Public Records

(5) Official Publications (books, pamphlets, etc… purporting to be issued by public authority)

(6) Newspapers and Periodicals

(7) Trade Inscriptions and the like (like a coke bottle… the coke symbol authenticates it as a coca-coal, inc. bottle.

(8) Acknowledged Documents

(9) Commercial Paper and related documents (currency)

(10) Presumptions Under Acts of Congress

(11) Certified Domestic Records of Regularly Conducted Activity

(12) Certified Foreign Records of Regularly Conducted Activity.

NOTE:  CEC has some slight differences here.  There is no analogous rule for trade inscriptions, so those must be authenticated.  Also, business records are not self-authenticating in CA… must call the COR to testify.

C. The Best Evidence Rule

•  FRE 1001:Definitions::


Writings and Recordings= anything containing data that is in a tangible form


Photographs= includes X-rays


Original= the writing or recording itself or any counterpart intended to have the same effect. (example of a counterpart is when a contract is made between two people in different cities, each of their copies is an original).  Also, if data is stored on a computer, a printout counts as an original.


Duplicate= counterpart produced by the same impression, or from the same matrix, or my means of photography, or by mechanical/electronic re-recording… Anything produced by a technique which accurately reproduces the original.

(  FRE 1002(  To Prove the content of a writing, recording or photograph, the original writing, recording, or photograph is required.

**When evidence is offered to prove the CONTENT of a writing or recording, the court wants the ORIGINAL

EXCEPTIONS:

•  FRE 1003(  A duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the duplicate OR (2) it would be unfair under the circumstances to admit the duplicate

•  FRE 1004(  The original is not required, and other evidence of the contents of a writing, recording or photograph is admissible if…

(1) Originals are lost or destroyed (unless proponent lost or destroyed it in bad faith)

(2) Original not obtainable

(3) Original in possession of opponent


-  If the opponent was made aware that the contents of a writing/recording would be the subject of proof and they fail to produce the original, the court will let the other party prove its contents without the original.

(4) Collateral Matters

· If the writing/recording is not closely related to a controlling issue in the case

•  FRE 1006(  The contents of Voluminous writings/recordings can be presented in charts and graphs and stuff.

D. Judicial Notice of Adjudicative Facts

*  Some facts that are indisputable can be established quickly and easily by the judge taking notice that the acts are sufficiently established.

FRE 201(a)- The facts must be adjudicative (material facts)

FRE 201(b)

(The fact must be one NOT subject to reasonable dispute in that it is either:

(1) generally known within the courts territorial jurisdiction

(2) or capable of accurate and ready determination by sources whose accuracy can not reasonably be questioned

FRE 201(c) & (d)- The court may take notice whenever they want, but must do so if requested and the requesting party has supplied the necessary information

NOTE: In a criminal case, the judge can not instruct the jury that they must accept judicially noticed facts as true.  6th amendment requires the jury determine the facts in a criminal case. (Rae v. State p. 71).  In a civil case, the judge must instruct the jury to accept judicially noticed facts as true.


IV. Relevance

( Evidence is relevant if it has any tendency to make a fact of consequence more or less probable.

NOTE:  CA rules say it must make a disputed fact more or less probable.
A. Just Remember that evidence is relevant if it makes any fact of consequence more or less likely than it would be absent the evidence.  The relative value is not an issue here, relevance is an all or nothing thing.  The standard is very low.

V. Balancing Probative Value- FRE 403
® Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion, misleading of the jury, undue delay, waste of time, or needless presentation of cumulative evidence.

*  Remember, credibility of witnesses is a question of fact for the jury to determine.  The judge may determine probative value (if the testimony were hypothetically credible, how much impact does it have on whether a fact is true or not?), but the probative value of evidence is different from the credibility of the evidence.

Feaster v. United States

(  When evidence has dual relevance, or is relevant for two purposes, and it is admissible for one purpose but not admissible for the other purpose, the judge must determine under FRE 403 whether the probative value of the evidence is substantially outweighed by the unfair prejudice (the inadmissible purpose).

Old Chief-  ∆ charged with felon in possession of a firearm.  ∆ conceded that he was a felon, but disputed having the firearm.  Prosecution tried to submit the full record of ∆’s prior judgment (which was something involving a firearm).  Court would not allow this because eve though it is relevant to prove he is indeed a felon, he conceded this fact, so he probative value of the complete record is extremely low.  The prejudice is extremely high, because it is also relevant as specific instances/character evidence.
VI. Preliminary Facts

Preliminary Questions

FRE 104

I. 104(a)

Preliminary questions concerning:

•  admissibility of evidence (except relevancy)

•  qualification of persons to be a witness or 

•  existence of a privilege.

STANDARD OF PROOF:  By “preponderance of Evidence” (More Likely Than Not).

NATURE OF EVIDENCE COURT MAY CONSIDER:  Court is not bound by the rules of evidence except those with respect to privileges.  Court can consider other evidence that might not be admissible in order to determine the preliminary facts that make the evidence at issue admissible or not.

NOTE: Court typically makes the determination outside of the presence of the jury, pursuant to 104(c) (“as justice requires”).
II. 104(b)

When the relevancy of evidence depends on the fulfillment of a condition of fact. 

(When the preliminary fact must be established to make the evidence relevant). 

STANDARD OF PROOF:  Sufficient to support a finding (a rational juror could reasonably conclude… very low standard)

NATURE OF EVIDENCE COURT MAY CONSIDER: Only evidence that would otherwise be admissible to the jury may be introduced to establish relevancy.  The reason is that the judge is determining what a “reasonable juror” might conclude, so logically he/she should only consider evidence the jury would be allowed to hear.

NOTE:  The court makes this determination, acting as a loose filter, and because of the low standard of proof, should not be a significant obstacle to a party attempting to admit evidence that might end up being irrelevant.  If irrelevant, the jury will likely ignore it.

III. 104(c)

· Hearings on admissibility of confessions are always conducted outside of the presence of the jury. 

· Hearings on other preliminary matters are conducted outside of the presence of the jury “when the interests of justice require or when the accused is a witness and so requests”.  If substantial prejudice could result, likely outside the presence of the jury.
VII. The Hearsay Rule

FRE 801: Definitions

(a) Statement- an oral or written assertion, or non-verbal conduct if intended as an assertion.


* If the assertion is through conduct, examine the context and determine if the conduct was intended as an assertion, i.e. intended to convey information.

(b) Declarent- the person who makes the statement


* Must be a human being, or a mechanical device operated by a person.

(c) Hearsay- A statement, other than one made by the declarent while testifying, offered in evidence to prove the truth of the matter asserted in the statement.

(1) It must be a statement

(2) Of the declarent

(3) Other than while testifying

(4) Offered in evidence to prove the truth of the matter asserted

** Variant of First Inference Rule--- A statement is hearsay if the assertion must be true in order for the statement to be relevant.



ANALYSIS(


Step 1:  Identify the declarent and the assertion being made (statement)



Step 2: What is the statement being offered to prove?



Step 3: What is the assertion in the statement?

Step 4: Is the assertion the same as the fact that is ultimately trying to get proved? …OR… Does the 1st inference need to be that the assertion in the statement is in fact true for the evidence to be relevant to the fact it is being offered to prove?


FRE 802:  Hearsay is inadmissible unless there is an exception that applies

VIII. Utterances and Conduct that are NOT hearsay (but sorta look like it)

1. Situations where the utterances or conduct have Independent Legal Significance
• When the statement constitutes an act to which the substantive law attaches legal significance.  The statement is thus not evidence of the facts in the case, they are the facts of the case.

• The out-of-court statement is not evidence of a thing, it is a thing.

NOTE:  any “magic words” will always have independent legal significance.

EX:  Defamation or Slander.

EX: Offer or acceptance of a contract.  Even though the out-of-court statement does assert what it is being offered to prove, the words “I accept your offer” is the act of forming the contract, which is he substance of the dispute.

EX:  If we have a contract for sale of my corn, and you come to get your corn and I point at the corn and say “its yours now”, this is the legally significant act of payment.  If you are arrested for stolen corn, and at trial offer to prove my statement “its yours”, even though you are offering an out-of-court statement to prove the truth asserted in the statement, the words have independent legal significance because they constitute the act of payment.
2. Situations where the value of the evidence derives from the Fact that words were spoken, not from the truth of the matter asserted

• Where the value of the statement derives not from the assertion within the staement, but the fact that words were spoken.  

• When the fact that words were spoken is relevant in and of itself.

EX:  To prove someone Bob was alive after the accident, witness testifies that Bob said “I’m alive” just after the accident.

3. Situation where the statement is being offered to show Effect on Listener
• When words or conduct are relevant because of their effect on a person that hears them.

• Essentially, whenever the reaction of a person who heard a statement is relevant to an issue in the case, Effect On Listener will come into play.  

• Any law requiring notice or warnings as an element of a claim or defense, then watch out for effect on listener problem

EX:  Prosecution of ∆ for battery.  ∆ claims he punched V in self-defense.  To prove he acted in self-defense, ∆ offer’s V’s statement “I’m going to kill you!” which he said just before ∆ punched him.

(  Because, for a self-defense claim, the law requires the defendant act reasonably, this statement is relevant to show ∆ acted reasonably.  The statement had an effect on him, giving him reason to believe he was in danger.  Thus, the statement is being offered to prove ∆ acted reasonably, rather than the truth of whether or not V was actually going to kill ∆.

EX:  in any negligence case, where the person “knew or should have known something”, these statement come into play.  If my mechanic tells me “your brakes are bad, you should not even drive away with them in this shape”, then I now know or should know that my brakes are bad, and I am probably either negligent or even reckless to drive around with the brakes like this.  If a plaintiff offers the mechanic’s statement, then it is relevant (1) to prove my brakes are bad[… but this would be hearsay (same thing asserted by the mechanic)], and (2) that I knew or should have known my brakes were bad… this is the EFFECT ON LISTENER situation.

NOTE:  The truth or reliability of the mechanic and his statement is really not an issue.  Rather, the fact that the statement was made is why its valuable.  The mechanic might suck, but the court is not as concerned with his reliability if the statement is merely offered to prove ∆ was told the brakes are bad.

4. Situations where the statement is Circumstantial Evidence of Declarent’s State Of Mind
• When the declarent’s state-of-mind is itself a relevant fact in the case, then one might offer their statement’s to prove what their state of mind was.  As long as the statement doesn’t directly assert what their state of mind is, then it is not hearsay (if offered to prove their state of mind).  

• Remember… It is not hearsay when it is circumstantial evidence of declarent’s state-of-mind, and doesn’t directly assert what the declarent’s state-of-mind is.  The exception to hearsay might make the direct assertion admissible, but it will still be defined as hearsay.

EX:  “I am the queen of England!”… offered to prove declarent is insane.

EX:  Dispute over a necklace.  D argues P gave D the necklace.  P offers evidence that the day before D got the necklace, P said “D is a lazy bitch and doesn’t deserve nice stuff”.  This is hearsay if offered as character evidence, i.e. offered to prove D is lazy and undeserving.  But it if offered to prove P’s dislike of D (state of mind), then it is not hearsay.  Notice, P’s dislike of D is relevant because it makes it less likely that P gave D the necklace.
• Key problem that comes up here is knowledge.  If declarent’s knowledge is an issue in the case, things they say might indicate, indirectly, that tey have knowledge of these things.

EX:  Prosecution of D for a crime committed by gang-X.  A letter written by the leader of gang-X containing D’s address and phone number would be relevant (minimally) to prove D is in that gang.  If offered to prove this, it is not hearsay.

EX:  Prosecution of D for molesting a kid.  D owns a van with purple carpet with green stars.  The kid says “the van I was in had purple carpet with green stars”.  This would be hearsay if offered prove that the van she was in had purple carpet with green stars.  But it is also relevant to prove she has knowledge of the unique appearance of D’s van, and is thus circumstantial evidence of the kid’s state of mind.  


This hypo is trickier than it looks.  Watch out because the prosecutor could easily circumvent the hearsay rule if every time they offered hearsay they said it was just circumstantial evidence of the declarent’s belief in the assertion.  The above hypo is based on a real case, and the court said the extremely unique and detailed features described made it extremely unlikely they were made up or guessed at.
Shepard v. United States:  Prosecution of D for murdering V.  D says V committed suicide.  As V was dying, she says, “D poisoned me!”  Witness testifies V said this.  This is clearly hearsay if offered to prove D poisoned V, but if offered to prove V did not have a suicidal state of mind it is not hearsay.  S.Ct. recognized the non-hearsay aspect of this statement, but said the prejudicial effect (the hearsay purpose) was substantial and substantially outweighed the probative value on whether V committed suicide.

5. Situations in which the statement is not assertive or assertive of something other than what it is offered to prove.

• Non-Assertive conduct falls into this category.  Conduct that indicates a fact but is not intended as an assertion is non-assertive conduct.

EX:  All the surfer’s are running toward the beach with their boards.  They are not intending their conduct as an assertion, evn though they are indicating that the “surf’s up!”

EX:  An issue in the case is the competence of a mother.  To prove the mother is competent, evidence that other moms left their kids in the mother’s care.  These acts were not intended as assertions, so not-hearsay.

IX. Hearsay Within Hearsay

A. Hearsay included within hearsay is not admissible unless each part of the combined statement meets an exemption or an exception.





X. EXEMPTIONS from the Hearsay Rule … still hearsay but admissible

A. Party Admissions

1. Simple Party Admissions

• Any statement made by a party may be offered against that party.

(1) Must be a statement by a party

(2) Offered against that party


COMPLETENESS DOCTRINE: when a writing or recorded statement is introduced by a party, an adverse party can offer any other part of or a different writing if “in fairness” they ought to be considered together.  This allows a party to offer their own statements sometimes when another party has offered one of their statements as a party admission.

2. Adoptive Admissions

• When a party affirms their belief in the assertion made by someone else, they adopt the assertion as their own, and the statement can later be admissible as a party admission.

(1) A statement that a party has manifested their belief in

(2) Offered into evidence by an opposing party

• This can even be through silence (if a reasonable person would have denied the assertion or refuted it), but any manifestation of agreement or belief in the factual assertion will likely be an adopted statement under this rule.

**Once a criminal defendant has been read Miranda rights their silence can no longer be used against them.

NOTE:  Whether or not a party adopted the statement is a preliminary fact.  Courts split on whether it is a question of conditional relevancy (104(b)) or question of hearsay/not-hearsay (104(a)).

3. Vicarious Party Admissions (Authorized and Agency Admissions)

(a) Authorized Admissions

(1) Statement made under authorization from a party

(2) Offered by an opposing party

• Simple example is a corporate spokesperson, but anyone authorized to speak for another.

• In corporate context, applies both to communication with those outside the company and to internal communications (e.g. memos)

(b) Agency Admissions

(1) Statement made by an agent or servant 

(2) concerning a matter within the scope of his employment, 

(3) and made during the relationship with the principle

(4) Offered by an opposing party


(  Whether or not the party was “authorized” or was an “agent + statement was within scope of employment + while the relationship with the principle was in existence” are 104(a) facts.  The Rules make clear the statement itself is admissible to establish these preliminary facts, but the statement alone is not sufficient to establish these facts.  There must be other evidence introduced.

4. Co-Conspirator Statements

(1) There must have been a conspiracy

(2) The declarent must have been a member of the conspiracy

(3) The statement must have been made while the conspiracy was in existence (“during its course”)

(4) The statement must have been “in furtherance of” the conspiracy

These are 104(a) preliminary facts, and again, the statement itself is admissible but not sufficient to establish these preliminary facts.


( Remember, the one exception to the personal knowledge requirement is when the statement is admitted because it was a party admission.   Courts do not require that the declarent have personal knowledge of the facts contained in the statement if the statement is admissible non-hearsay under the party admissions rule.

B. Prior Inconsistent/Consistent Statements of Witnesses

1. Statements inconsistent with the witness’s trial testimony

(1) Declarent must testify at the trial or hearing

(2) Declarent must be subject to cross examination concerning the prior statement

(3) The statement is inconsistent with the witness’s testimony

(4) The prior statement was given under oath, subject to penalty of perjury (deposition, grand jury, trial, etc…)

2. Statements consistent with the witness’s trial testimony

(1) Declarent must testify at the trial or hearing

(2) Declarent must be subject to cross examination concerning the prior statement

(3) The statement is consistent with the witness’s testimony at trial

(4) The statement is being offered “to rebut an express or implied charge of recent fabrication or improper influence or motive”

(5) The statement must have been made before the alleged fabrication/improper influence/motive arose

3. Statements identifying a person and made after perceiving that person

(1) Declarent must testify at the trial or hearing 

•  the rule only requires that the person that made the identification testify at the trial/hearing, but they don’t necessarily have to testify about the identification.  Another party could be the witness testifying about the identification, as long as the person that made the identification testifies.

(2) Declarent must be subject to cross examination concerning the prior statement

•  Again, as long as the person testifies, they need not testify about the identification.  They might have no memory of the identification, but they must be subject to cross examination about the identification.

(3) The statement must be “one of identification of a person made after perceiving the person”

• Only identifications of a specific person count… descriptions of a person’s appearance are not made admissible by this rule.

( The framers had in mind a formal line-up identification situation, but nothing in the rule requires this.  It might be identification of a picture of a person or any specific identification.

( Basically, the rule might apply to allow the statement to be admitted as non-hearsay any time an individual with personal knowledge identifies a person after perceiving either the person or a photo of the person.


XI. EXCEPTIONS to Hearsay Rule- Availability of Declarent immaterial
A. Excited Utterance

(1) There must be a startling event or condition

(2) The statement relates to that event or condition

(3) The declarent must be under the stress of excitement caused by the startling event/condition when the statement was made

* The focus here is on the physical state of the speaker… are they under the stress of excitement when the statement is made?

B. Present Sense Impression

(1) There must have been an event or condition

(2) The statement must describe the event or condition

(3) The declarent must have made the statement “while perceiving the event or condition, or immediately thereafter”

* If sufficient time has past to allow the declarent to reflect on the event, the exception will not apply.  

C. Then existing Mental, Emotional or Physical condition

(1) Statement regarding the declarent’s then existing state of mind, emotional or physical condition.

(2) But NOT declaring a memory or belief to prove the fact remembered or believed, unless it relates to the execution of a will.





EX: 
-“yesterday I was depressed”( Not admissible under this rule

-“I’m thinking of driving to New York tomorrow”( Admissible because the declarent is referring to the plans he has, then existing, in his mind. 

-“I think it was Bob that punched the mailman yesterday”( Not admissible if offered to prove Bob punched the mailman.  If the rule allowed this, it would swallow the hearsay rule because everything we say about the past is describing our memory (and in a way our state of mind).




*Courts tend to admit forward-looking statements, but not backward looking statements.

Mutual Life Insurance Co. of NY v. Hillmon:  Mrs. Hillmon suing to recover life insurance payments.  Ins. Co. arguing that Mr. Hillmon is not dead, and that the body that was produced is that of Mr. Walters.  Ins. Co. offers evidence of letters sent by Walters to his sister saying that he inteded to go with Mr. Hillmon to Colorado.  Court finds these letters admissible, holding that intent is a state of mind under this exception.  Notice also the court’s holding that satement of intent to do something is relevant to prove they actually did it (made it more likely they actually did the thing they intended to do).

D. Statements for purpose of medical diagnosis or treatment


Statements made…

(1) for the purpose of medical diagnosis or treatment

(2) Describing past or present symptoms, pain, sensations, or the cause/external source of the sensations

(3) Insofar as it is reasonably pertinent to diagnosis or treatment


•  Not limited to statements made to medical personnel.



-Someone in an accident yells out, “please get me help, my leg is broken” 


•  Not limited to statements concerning the declarent’s own medical condition  



-Mom says, “my son has been running a high fever all day”

•  The statement must be reasonably pertinent to diagnosis or treatment,  If a patient says “I was hit by a car while riding my bike”, the whole statement might reasonably help the doctor figure out what is wrong, but if the declarent recalls the license plate number, that would not be covered by this exception.

• A statement giving a diagnosis or treatment does NOT fit within this exception

E. Recorded Recollection

(1) The witness once had knowledge of a matter

(2) The witness now has “insufficient recollection to enable the witness to testify fully and accurately”

(3) The memorandum or recording of the witness’s knowledge must have been “made or adopted by the witness when the matter was fresh in the witness’s memory”



-adopted just means read and/or verified the recording

(4) The memorandum or recording must reflect the witness’s prior knowledge accurately

• The memorandum or recording may be read into the record, but it is not admissible as an exhibit unless the adverse party offers it into evidence.

• important to note that, even though this is an 803 exception where the availability of the witness usually doesn’t matter, this exception will only practically apply if the declarent testifies.  Establishing all of these preliminary facts will virtually always require the declarent to testify.

NOTICE:  There is a difference between refreshing a witness’s memory and a recorded recollection exception.  If counsel can use a recording/writing to refresh the witness’s memory, then there is no need for the recorded recollection exception.  Counsel can always refresh the witness’s memory by any means available, however…

• if a witness uses a writing to refresh their memory either (1) while testifying or (2) before testifying (and the court determines it is necessary in the interest of justice)… an adverse party can demand that the writing, or relevant parts thereof, be admitted into evidenece.

F. Records of regularly conducted activity (Business Records Exception)

(1) A memorandum, report, record, or data compilation of any kind

(2) Of facts, conditions, opinions or diagnosis



-very broad category, but note opinions must satisfy opinion evidence rules

(3) Made at or near the time 

-look at context and circumstances… sooner the events are recorded, more likely it is this element is satisfied.

(4) By or from information transmitted by a person with knowledge

-requires that the person that makes the business record either have personal knowledge of the matters described, or receives input from someone with personal knowledge.

-The people that supply the information must have a business duty to collect and report the information accurately.  

-NOTE:  This covers multiple layers of hearsay, as long as each party along the chain has a business duty to collect and report the information accurately, and the first person in the chain had personal knowledge.

(5) If kept in the course of regularly conducted business activity

-the record keeping of this activity is regularly conducted business.  Focus on whether the activity is regular activity for this business.

(6) It was the regular practice of that business to make this type of report/data compilation

-The activity is regularly recorded in this form.  Focus on the type of record or report being submitted as evidence.  Is it regular for them to keep this type of record?

(7) All as shown by the testimony of the custodian of records or other qualified person (COR/PMK)

-The rule requires the cor/pmk to either testify or submit a declaration that swears #3, #4 and #5 are true.

(8) Unless the source of information, method or circumstances of preparation indicate lack of trustworthiness

-Even if all elements are met, court can still refuse to allow the document if it appears untrustworthy

(9) The term “business” in this rule refers to any business, profession, institution, association and/or calling of any kind whether or not for profit

Johnson v. Lutz:  Record was an accident report compiled by an investigating police officer, consisting of mainly accounts of an eyewitness. Court found that the Police officer had a business duty to report accurately (different business but its broadly defined), but the eyewitnesses did not have a business duty, so exception didn’t apply.
G. Public Records Exception

FRE 803(8): Records, reports and any other data compilation of public agencies and departments

(A) Allows for admission of all records “setting forth the activities of the public agencies themselves.

(  No exceptions, any record dealing with activities of the agency (or the gov. body)

(B) Allows for admission of public records that concern matters…

i. observed by a public official

ii. when there was a duty on that official to observe and report on the matters observed



(Excluding matters observed by law enforcement officials in criminal cases

(C) Allows for admission of factual findings resulting from an investigation made pursuant to authority granted by law (note that they must be findings, meaning it results in some conclusion or opinion)


(Excluding when offered against the defendant in a criminal case

H. Absence of Entry into Business or Public Records

•  Sometimes what is relevant is what is not included in the records.  The rules allow admission of public or business records when this is the case.

EX:  To show the absence of an entry in a credit card statement or to prove that the committee hearing never took place.

I. Community Reputation

(  We didn’t discuss it much during hearsay, but important to remember for character evidence that community reputation is admissible hearsay and it does not matter if the declarent is available.

XII. EXCEPTIONS to Hearsay- Availability of Declarent material

A. FRE 804(  Exceptions that require the declarent be Unavailable.

(a) Unavailability 

1. When the witness is exempted by ruling of the court (priviledge)

2. Witness refuses to testify despite an order from the court

3. Witness testifies to lack of memory on the subject

4. Witness is unable to testify (death, illness, etc…)

5. Witness is absent and proponent has been unable to procure declarent’s attendance after reasonable attempt (must use reasonable means, usually requires initial step of subpoena)


• A witness will not be considered unavailable if their unavailability was brought about by wrongdoing of the proponent of the evidence with the intent of rendering the witness unavailable.

**Remember… Even if the witness is unavailable because of lack of memory, the witness will still be considered “subject to cross examination” under the prior statements exemptions to the hearsay rule.

(b) FRE 804(b)(1)( Former Testimony
1. The Witness is unavailable

2. The testimony was given as a witness at another trial, hearing or deposition in the same or different proceeding

-all requirements for testimony must have applied, including oath and affirmation 

3. If the current case is a Criminal Prosecution…

…The party against whom the evidence is now offered:

(a)  Must have had an opportunity to develop the testimony being offered (by direct, cross, or re-direct)

(b) Must have had a “similar motive” to develop the testimony by such cross examination

* in practical terms, that party must have been a party to the prior trial/hearing/depo

4. If the current case is a Civil Action…

…The party against whom the evidence is now being offered or a predecessor in interest must have had an Opportunity + Similar Motive to develop the testimony in the prior trial/hearing/deposition

*As long as anyone with similar interests and motivation had an opportunity to examine the witness at the prior trial/hearing/depo this requirement will likely be met in a civil case.


**Grand jury testimony will never fulfill this requirement because there is no cross examination allowed by defendant


**The opportunity element is required whether the testimony was actually developed or not


**The rule in Civil Cases only requires the factual purpose in developing the witness’s testimony be similar; the ultimate goal of the trial is not important.



**Offering Former Testimony will usually require either (1) offering the court reporter’s transcript, which makes it double hearsay, however, the transcript would get through as a public record, business record, or maybe recorded recollection, or (2) calling a witness with personal knowledge of the testimony.  Note that the testimony of the witness with personal knowledge of the testimony will not be a problem for Best Evidence rule because the witness is not being offered to prove what the transript says (content of writing) but only their personal knowledge of what was said.



(c) FRE 804(b)(2)( Dying Declaration
1. The declarent is unavailable

2. The case in which the evidence is being offered is a Civil Action or a Homicide Prosecution

3. The statement was made by the declarent while believing that his/her death was imminent

4. The statement concerns the cause or circumstances of what the declarent believes is impending death

(d) FRE (b)(3)( Statement Against Interest
1. The Declarent is unavailable

2. The Statement is either…

(1) Contrary to declarents pecuniary or proprietary interests (finaces or property)

(2) Tends to subject the declarent to civil or criminal liability

(3) Renders a claim by declarent invalid

3. Such that a reasonable person in the declarent’s position would not have made the statement unless they believed it was true

**A statement that exposes the declarent to criminal liability and offered to exculpate the defendant will not be admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.

*How much does someone need to know about the law in order to be deemed aware that their statement subjects them to liability?  The Reasonable Person standard is employed here.  Would a reasonable person know the statement is against their interest?

( Applicability to Neutral or Self-Serving Statements:::


Interesting issue is whether a statement with a combination of assertions can be admissible even when parts of the statement are not “against interest” but are rather neutral or even beneficial to the proponent.  

Williamson v. United States:  A guy named Harris is arrested for possession of cocaine.  When arrested he says he was transporting the cocaine, but it was really Williamson’s cocaine and he was a just a mule.  At Williamson’s trial, Harris refuses to testify about his statement that Williamson was the mastermind.  The prosecution tries to offer testimony from a cop about what Harris said about Williamson (clearly to prove the mater asserted, that Williamson was the mastermind).  The Trial court allowed the hearsay as a statement against interest because the accusation of Williamson was part of a confession to carrying drugs.  The Court says that statement that combine assertions that are against and not against interest must be parsed out.  Harris’s statement that he was knowingly carrying drugs was admissible (though probably irrelevant), but his statement that Williamson was the true mastermind was inadmissible because it was not against his interest to say this (rather, it was self-serving or at least neutral). 

® Non-Self-inculpatory statements are not admissible under this hearsay exception, even if they are made within a broader narrative that is generally self-inculpatory.

(e) FRE 804(b)(6)( Forfeiture by Wrongdoing
• A statement offered against a party that has engaged in or acquiesced in wrongdoing that was intended to and did, procure the unavailability of the declarent as a witness. 

* essentially, if the party against whom the statement is being offered is the reason the person isn’t there to testify, the court may allow someone to recount the statement.


••Acquiesced???



Under the U.S. v. Cherry Rule:

A defendant may forfeit their right to a hearsay objection if the preponderance of the evidence shows…

(1) He or she participated directly in planning or procuring the declarent’s unavailability

(2) The wrongful procurement of the declarent’s unavailability was (i) in furtherance, (ii) within the scope, and (iii) reasonably foreseeable as a necessary or natural consequence of an ongoing conspiracy.

(f) FRE 807( The Residual Exception
•  Rule 807 allows some evidence that would otherwise be hearsay and is not “specifically covered” by FRE 803 or 804 to be admissible if there is a good reason and there are “equivalent guarantees of trustworthiness.”  

---Rarely do courts allow evidence under this exception


FACTORS:

(1) Reliability- Must have equivalent circumstantial guarantees of trustworthiness

(2) Materiality-Must be offered to prove a material fact

(3) Probative Value-Must be more probative to prove that fact than any other available evidence

(4) Interests of Justice-the general purposes of the evidence rules and interest of justice are served by admission

(5) Notice-The proponent must give the adverse party sufficient notice to have a fair opportunity to prepare

NEAR MISS problem-—-Courts are split on whether this exception allows evidence that is almost in an exception but doesn’t meet all of the elements, or whether the residual exception only covers situations not mentioned by the other exceptions.

NOTE—There is no Catch-All provision in the CEC

XIII. The Hearsay Rule and The Constitution

A. The Confrontation Clause: 6th amendment

*The accused in a criminal case has a right to confront the witnesses against him.  The Supreme Court has determined that this does not ban all hearsay, but some hearsay will not be admissible even if it meets other exceptions due to constitutional considerations…

•The leading case is Crawford v. Washington:

® Testimonial Hearsay, offered against a defendant in a criminal case, is only admissible if:

(1) The defendant testifies at trial


or

(2) The declarent is unavailable AND the defendant had a prior opportunity to cross-examine the witness

Testimonial Hearsay= When the declarent makes the statements with the primary prpose of establishing potentially relevant facts in a later criminal prosecution

Non-Testimonial Hearsay= Other statements, including when the declarent makes the statements with the primary purpose of enabling authorities to respond to an ongoing emergency

( The key is whether the declarent is acting in a manner similar to a witness at trial

NOTE:  Forfeiture doctrine still applies… defendant can waive confrontation clause protection if he procures unavailability of the declarent

B. Constitutional rules regarding the exclusion of hearsay

* When the defendant is the proponent of hearsay and it is excluded, sometimes there are due process issues raised.

Chambers v. Mississippi:  Def. Accused of shooting a cop.  Another man had admitted being the true shooter on several occasions, but denied it at trial.  His prior confessions were for one reason or another rejected as hearsay, and the Def. was not permitted to cross-examine him because they had called him as a witness and Mississippi had a “voucher rule”.  The S.Ct. says that a state’s procedural rules may not be so restrictive as to disallow the def. From presenting a defense, especially where all of the evidence is corroborated and seems trustworthy.

“The hearsay Rule may not be applied mechanistically to defeat the ends of justice” 

XIV. Character Evidence

Character Evidence

Evidence concerning the propensity of a person to act in a certain manner that makes a general statement about the person and conveys a moral or ethical judgment
I. Methods of Proving Character

A. Reputation

i. Evidence of reputation in the community (can’t be a small group).  

ii. Witness must have been in the community long enough to have gained sufficient exposure to community opinion (personal knowledge). 

iii. Though this evidence will be based on hearsay, there’s an exception for community reputation hearsay.

B. Opinion

i. Testimony by someone who knows the person well enough to assert an opinion about him/her.  

ii. Lay opinion must be based on personal knowledge.  

iii. Expert opinion must be based on perception or “data of a type reasonably relied on in the field”

C. Specific Instances 

i. Witness relates specific instances of conduct that illustrate a particular character trait.

II. When Character Evidence is Admissible

A. When character is “in issue”

i. All forms of character evidence are admissible when character is in issue.

B. When character evidence is offered as circumstantial evidence of out-of-court conduct.

FRE 404(a):

Character evidence is not admissible for proving conduct in conformity therewith EXCEPT:

(1)
· A defendant in a criminal case may offer character evidence in the form of reputation or opinion.  The character evidence must be pertinent to the charges against him/her.

· Once the defendant has opened the door, the prosecution may “rebut the same”, meaning they can offer any evidence they have to attack the defendant’s evidence of particular character traits the defendant offered evidence to prove.

· NOTE (FRE 405)(  (a) Opinion and reputation evidence is allowed whenever character evidence is allowed.  (b) Specific instances are only allowed on cross-examinations.

III. Mapping The Process

A. Prosecution’s Case-In-Chief

(  No Character Evidence is allowed…Door is closed

NOTE:  The one caveat is if ∆ elicits testimony from a prosecution witness regarding character, the door is now open regarding those pertinent character traits raised by ∆

B. Defendant’s Case-In-Chief

(  ∆’s direct examination of witnesses may include evidence of opinion and reputation
(  Prosecution can cross examine the witnesses offered by the ∆, and can now elicit testimony regarding specific instances.  

NOTE: prosecution must have a reasonable and good faith belief that the specific instances asked about are authentic.

(  ∆ can re-direct those witnesses concerning those specific instances raised by the prosecution.

C. Prosecution’s Rebuttal

(  Prosecution may offer evidence concerning the character traits raised by the ∆.  

NOTE:  On direct examination of new witnesses, prosecution is limited to opinion and reputation.

(  ∆’s cross-examination of the witnesses offered by the prosecution may now raise specific instances.

IV. Victim’s Character Evidence

A. The same rules apply for the offering of character evidence regarding the victim.  For the most part, evidence concerning the defendant’s character is a separate “door”, distinct from the evidence concerning victim’s character… EXCEPT:

(1) Rule 404(a)(1) allows the prosecution to respond to evidence offered by the defendant concerning the victim’s character by offering evidence that the defendant has the same character trait.

(2) Rule 404(a)(2) allows the prosecution to offer evidence of the victim’s peacefulness in response to an assertion by defendant that the victim was the first attacker (claim of self defense)… but only in a homicide prosecution.

V. Sexual Assaults and Child Molestation


FRE 413: 

In criminal prosecutions for sexual assault, evidence of prior specific instances of sexual assault are always admissible against the defendant.


FRE 414:

In criminal prosecutions for Childe Molestation, evidence of other child molestation is always admissible against the defendant.


FRE 415:


In civil cases, Specific instances of child molestation and sexual assault are permitted. 

**NOTE: All Child molestations are also sexual assaults, but not all sexual assaults are child molestations.

VI. Rape Shield Rules

FRE 412: In criminal cases, evidence of an alleged sexual assault victim’s character is generally inadmissible



EXCEPTIONS: 

(1) Evidence of specific instances of a victim’s sexual behavior is admissible to prove that a person other than the accused was the source of semen, injury, or other physical evidence.

(2) Evidence of the victim’s sexual behavior with the accused is admissible to prove consent or from prosecution to prove “other things”

(3) Otherwise inadmissible evidence might be admissible if its exclusion would vilate a defendants constitutional rights.

Olden v. Kentucky:  Def. Charged with rape.  His version of the story was that the victim consented and was lying because her boyfriend saw her get out of ∆’s car.  ∆ was not permitted to offer evidence that the guy was her boyfriend (she was married to someone else).  The court found this an impermissible restraint on the ∆’s ability to confront witnesses and tell his side of the story.

XV. Other Crimes, Wrongs, or Acts


FRE 404(b): 

· Evidence of other crimes, wrongs or acts is not admissible to prove action in conformity therewith (just a special sub-set of specific instances)

· But it may be admissible for other purposes, such as…


• Motive


• Intent


• Mistake


• Identity


• Common Plan

… also knowledge, opportunity, ability, or anything other than propensity to act in conformity with character

••Doctrine of Chances:  When past events a defendant has been involved in are so rare, and so unlikely to reoccur without fault of defendant, then these past instances are relevant because they make it more likely that defendant is in fact at fault.

Robbins v. State:  Def. Charged with child abuse.  Evidence offered that on several occasions when Def. Was left alone with child the child was injured.  The reoccurrence of injuries made it more likely that Def. Was cause of injuries.

**Remember to watch out for unfair prejudice here.  Admissibility of prior crimes, wrongs, or acts will often be relevant for an impermissible purpose (character/propensity) and a permissible purpose (MIMIC or other).  The court will determine whether the evidence’s probative value is substantially outweighed by unfair prejudice [FRE 403].

ANALYSIS:

(1) Is the evidence offered for a proper pupose?


-Does the relevance of the evidence depend entirely on an inference of character?  If yes, NOT admissible

(2) Is it offered to prove a fact of consequence?

(3) Is probative value sufficient, or is it substantially outweighed by undue prejudice [FRE 403]

(4) The court must issue a limiting instruction if requested to do so

**One big issue is what the standard of proof is for proving that the prior act actually occurred.  The Supreme court answered this question in Huddleston v. U.S.  They held that the standard was sufficient to support a finding because it was a question of conditional relevance.  If the jury did not believe the acts occurred, they could disregard the evidence as irrelevant.

XVI. Habit Evidence



FRE 406:  Habit Evidence is relevant to prove action in conformity therewith

• Habit Evidence= Evidence concerning the propensity of a person to act in a certain manner in a specific situation.

(In most cases, this requires evidence consisting of first-hand testimony that a person “always” or “almost always” engages in certain specific conduct in a specific situation.

NOTE: “Routine Practice” of an organization is also admissible as habit evidence

XVII. Evidence of Similar Events

• In some cases, a party will seek to prove an event occurred in a particular way by offering evidence that one or more similar events occurred under the same or similar circumstances.

EX: Guy walks out of the front door of Target carrying boxes and hits a pole.  He offers evidence that 3 other people have run into the same pole under the same circumstances.  This is relevant because it makes it more likely that Target is negligent, i.e. that the man was using reasonable care and that the placement of the pole was not reasonable.

® There is no specific rule covering “similar events”.  Admissibility will often depend on probative value compared to undue prejudice/waste of time/etc…  The probative value of similar events evidence will often depend on proof that the events occurred under the same or closely similar circumstances.  Also, the number of times an event has occurred might go to probative value.

XVIII. Exclusion of Other Relevant Evidence for Policy Purposes

A. Subsequent Remedial Measures 

FRE 407:

• Evidence that a ∆ took measures to improve their conduct is NOT admissible to prove negligence, culpable conduct, or product liability

-Subsequent remedial measures can still be offered for other purposes such as showing ownership, control, feasibility of precautionary measures or, If controverted, impeachment.

POLICY: we don’t want to discourage people from improving their behavior.

NOTE:  

*Sequence can be important because if improvements are made before the event at issue then usually admissible.

*The courts have not settled on a consistent approach to what amounts to feasibility.  Does it mean “possible”, or does it mean “possible given restraints at the time”?

EX of restrictive inerpretation of feasibility:

Tuer v. McDonald: hospital procedure is to stop giving a blood thinner before surgery.  The surgery is delayed and doctor says not to re-start blood thinner because he thought it would be unsafe for the later surgery.  Patient dies of a heart attack.  After the incident, the hospital changes the procedure to require re-start of the blood thinner when surgery is delayed.  

--Evidence of this subsequent remedial measure would clearly be inadmissible to prove negligence.  But is it admissible to prove the alternate procedure would be feasible?  Also, the doctor says he felt it would have been “unsafe” to restart the blood thinner.  

---Court says that evidence to prove feasibility requires that feasibility be controverted, i.e. put into controversy by the other party.  Here, saying it was unsafe was not like saying it was not feasible.  Thus, the doctor’s statement didn’t controvert feasibility, and the evidence would also be inadmissible to try and impeach his testimony.
B. Compromise and Payment of Medical and Similar Expenses

1. FRE 408: Compromise and Offers to Compromise


® The Compromise Rule

(1) Offers or acceptances to settle or compromise a disputed claim


(2) Or Conduct or statements made in compromise negotiations, in a civil case


( Are Not admissible to prove liability, invalidity or amount of any claim

• This does not preclude such evidence from being offered to prove bias, prejudice, or other purposes.

NOTE:

* One or both parties must be engaged in an effort to compromise on a claim that is “disputed as to validity or amount”.

* Bias or prejudice…Special situation: during settlement negotioans, one party might agree with another party to testify against a third party in exchange for settling.  The court will allow evidence of this settlement to show bias of the testimony that was offered as part of the settlement. (Mary Carter Agreements-When one defendant agrees with plaintiff to settle the case but remains a party to the suit and retains a financial stake in the outcome of the plaintiff’s action against the remaining defendants)

2. FRE 409: Payment of Medical and Similar Expenses

® Evidence of furnishing or offering to furnish medical hospital or similar expenses occasioned by an injury is not admissible to prove liability for the injury.





NOTE: 

* This does not require that the person furnishing medical care/expenses be involved in the accident.  

* The rule only applies to Medical, hospital, or similar expenses, so something like tow truck charges would not be covered.  But some expenses closely related might come within the rule like giving someone a ride to the hospital or offering to pay for rehabilitation.

C. Plea Evidence

® FRE 410(
All of the following are inadmissible against a defendant who made the plea or participated in the plea discussions:

(1) A plea of guilty which was later withdrawn

(2) A plea of nolo contendere
(3) Any statement made during a plea hearing

(4) Any statements made during formal plea negotiations with the prosecuting attorney

EXCEPTIONS:  

*During plea hearings and negotiations, the following will be admissible:

1. when the defendant offers a statement made during plea hearings/negotiations, and the court in fairness should allow the prosecution to offer other statements that put it in context.  (Like a specialized completeness doctrine)

2. When the defendant is later prosecuted for perjury or false statements

3. WAIVER- The defendant can wave the right to object under this Rule.  The prosecution may permissibly condition plea discussions on the defendant’s waiver of this protection.
U.S. V. Mezzantano: S.Ct. finds the evidence rule to be waivable, says there is no rule against prosecutors conditioning plea negotiations on the defendant’s acceptance of waiver of the evidentiary rules.

D. Evidence of Liability Insurance

FRE 411(
• Evidence that a person was or was not insured is not admissible to prove negligence or culpable conduct

*3 typical situations where Insurance coverage is relevant and permissible

1. When a party contests ownership or responsibility for an instrumentality in the accident

2. To expose witness bias (e.g. the expert witness works for defendant’s insurance co,)

3. During jury selections, in questioning juries about their possible bias, counsel might sometimes circuitously reveal a parties insurance co…. Courts try and clamp down on these situations by limiting the scope of questions to the narrowest possible form, but sometimes unavoidable
XIX. Examining Witnesses


FRE 611(
(a) Control by Court: Gives the court broad discretion to control the process.  Three central considerations are Truth, Time, avoiding undue prejudice, and avoiding undue embarrassment of witnesses.

(b) Scope of Cross-Examination: Cross-examination must stay within the scope of the subject mater of direct examination or credibility of the witness.  Re-direct must stay within the scope of the subject matter of cross-examination.

(c) Leading Question: Only allowed on cross-examination.

NOTE:
*When the rules say Cross-Examination, this also means on direct exam of a hostile or adverse witness.  If that is the case though, leading questions likely will  not be permitted on cross because they swap spots.

*In the court’s discretion, they can allow cross examination to go outside the scope of direct, but if so counsel must abide by rules of direct examination while doing so (no leading questions)

• Rule 611(a) is most often employed to regulate the form of questions… some often used vocabulary:

· Ambiguous or unintelligible- 

when it is unclear what the question seeks to reveal.

· Misleading- 

if it mischaracterizes previous evidence or tricks the witness in any way

· Argumentative- 

typically an objection to the tone or form of a question

· Compound Question- 

simultaneously poses more than one question and seeks more than one answer

· Assumes facts not in evidence- 

when the question assumes a fact and then asks about something completely different (isn’t it true that before you robbed the bank you woke up at 6:00am that day?)

· Cumulative- 

question goes to facts well established by the evidence

· Asked and answered- 

questioner is merely repeating a question to which an adequate response was already given

· Calls for narrative- 

poses an open-ended inquiry and invites a long narrative (Q: tell the jury about the merger)

XX. Witness Impeachment

A. Who May Impeach Witnesses

FRE 607(
Credibility of a witness may be attacked by any party, including the party that called the witness

*The one caveat is that courts will not allow counsel to subterfuge the hearsay rule by calling a witness they know will testify one way just to offer prior inconsistent statements that are hearsay.

--All courts recognize this and do not allow impeachment by prior inconsistent statements to be used to circumvent the hearsay rule, but they deal with it in different ways.  Some courts require “surprise and damage”, meaning they require that the called witness’s testimony come as a surprise to counsel that called them and that the testimony be damaging to their case.
**Whether or not counsel is actually surprised or is actually using impeachment to circumvent the hearsay rule is a preliminary question of fact to admissibility, determined under 104(a) (preponderance of evidence standard… note this is because the evidence, the prior statement, is relevant either way)

B. Impeachment Methods

• Typical impeachment methods consist of attacking the witness’s:

· opportunity to perceive

· capacity to perceive

· capacity to recollect

often difficult to prove.  If not illicited directly from the witness, then opinion evidence can be used.  Lay opinion requires rationally based on perception and considered helpful to the jury.  Expert opinion must meet special requirements.

· capacity to narrate

· Appearance and status

· Demeanor

C. Witness Character

1. FRE 608(a)
Opinion and Reputation 
The credibility of a witness may be attacked or supported with Reputation or Opinion Evidence, subject to these limitations:

(1) The evidence must refer to character for truthfulness or untruthfulness

(2) Evidence of truthfulness is only admissible after the witness’s character for truthfulness has been attacked

2. FRE 608(b)
Specific Instances of Conduct
• Specific Instances must be probative of truthfulness or untruthfulness

• Specific Instances of conduct may not be proved with extrinsic evidence (counsel must take the answer of the witness)


• Specific Instances may only be inquired into on cross-examination.


• They may only be inquired into on cross-examination of:

1. The witness counsel is trying to impeach (primary witness)

2. Another witness who has testified regarding the witness counsel is trying to impeach’s character (character witness)

Note, #2 is extrinsic evidence, so it is really an exception to the above rule.  However, in a sense it is not extrinsic because this witness has already testified regarding the other witness’s character, so it is not extrinsic to the character evidence being cross examined.  However, be aware that it is technically extrinsic evidence because not directly from the mouth of the witness it tends to impeach.





If the specific instance resulted in a 




conviction, we go straight to 609
3. FRE 609

Conviction of a Crime
609(a)(1)( 

•Evidence of a previous felony conviction is admissible against witnesses, other than the defendant if probative value is not substantially outweighed by ufair prejudice.



Subject to Rule 403… allowed if Probative value is not substantially outweighed 



Burden on defendant to make a normal 403 objection and show undue prejudice

•Evidence of a previous felony conviction is admissible against the defendant when they have been offered as a witness only if probative value substantially outweighs unfair prejudice.


Backwards 403 standard… Probative value must substantially outweigh prejudice 


Burden on the prosecutor to prove Probative Value here



609(a)(2)( 

•Evidence of a prior conviction shall be admitted if it can “readily be determined” that the crime involves dishonesty.


This means fraud, false statement, or other clear truthfulness crimes



609(b)(
•Crimes 10-years-old and older may not be admitted unless circumstances indicate that the probative value substantially outweighs prejudicial effect.

**Preserving the right to appeal: 

Luce v. United States- ∆ sought an order that his prior record would not be admissible because he wanted to testify.  The court denied his request, and he decided not to testify.  He lost, and appealed.  The S.Ct. said they could not overturn based on the courts denial of his request because he never testified, so there was no opportunity for the trial court to weigh the probative value and unfair prejudice because they never heard his testimony or the prior conviction

D. Witness’s Religious beliefs

FRE 610:  

Evidence of a witness’ beliefs or opinions on matters of religion, when offered to prove/disprove witness credibility, is NOT admissible.

*Beliefs other than religious ones are not covered by this rule, but sometimes hard to tell what is a religion.

**The rule only covers admissibility of religious beliefs when it is offered to prove that a witness’s character for truthfulness or untruthfulness is influenced by the nature of those beliefs.  Other reasons to offer religious beliefs might be admissible, but you will typically have a 403 balancing situation.

E. Witness Bias, Motive and Interest

No Specific Rule

® Bias evidence is generally freely admissible, subject to 403 and 611 objections (undue preudice, waste of time, harassment, etc…)


(Some courts require that the witness be given an opportunity to admit or deny bias accusations before extrinsic evidence will be allowed to impeach them.  Not a universal rule though.

Abel v. U.S.: Case involving the prisoner ∆ and his accomplice that testified against him.  A 3rd guy testified that the accomplice had said he would testify against ∆ to cut a deal.  Then the prosecutor introduced evidence to show the 3rd guy was in a gang with ∆, and therefore was bias, i.e. his testimony was unreliable.  Subject to courts discretion to issue limiting instructions and 403, evidence of bias is admissible. 

F. Witness Impeachment by Contradiction

No Specific Rule

*Naturally, the rules generously allow contradiction on issues important to the case.

® But extrinsic evidence is not permitted to impeach a witness on a collateral matter
· Collateral Matter = a matter which has no importance in the case other than to undercut the credibility of the witness by contradiction rather than in some other manner.

EX: Suppose W1 testifies he was watching ∆ carefully when ∆ started the fight.  Then W2 testifies that W1 was actually intently watching a football game when the fight started.  The evidence doesn’t directly contradict W1’s assertion that ∆ started the fight, but it undercuts his testimony by contradiction.  This is admissible.  But if W1 said he drank a coors light before the fight broke out, and W2 testifies that he actually was drinking a bud light, this is a collateral matter.

If the witness is being impeached by introduction of a prior inconsistent statement, they must be given an opportunity to, at some point (not necessarily before like the old rules said), to explain the inconsistency.

NOTE:  prior inconsistent statements can only be used for their “substantive purpose” (to prove truth of the matter asserted in the prior statement), if the requirements of the hearsay EXEMPTION are met.  

TWO USES of prior inconsistent statements:

1. Substantantive use-prove truth of the matter asserted in the prior statement

2. Impeachment Use-Prove witness is unreliable

XXI. Opinion evidence



Lay opinion:

( Admissible if rationally based on the witness’ perceptions and helpful to the trier of fact (gives them more information than they would otherwise have.



*Speed of auto, emotions, value of witness property



*No legal conclusions (he was driving negligently)




Expert Opinion:




®  Admissibility requires:

1. helpful to jury

2. witness is qualified

3. witness must believe in opinion with a reasonable degree of certainty

4. opinion must be supported with proper factual basis

5. opinion must be based on reliable principles, reasonably applied

*Daubert criteria (must be reasonably accepted study method, but not mainstream)






CEC requires generally accepted (mainstream) methods.




NOTE: remember the learned treatise hearsay exception

XXII. Privileges


• Attorney-Client Privilege


•Psychotherapist/social worker privilege


•Doctor Patient privilege


•Spousal Privilege



FRE: only counts in criminal cases



*Testimonial Privilege:  One may refuse to testify against their spouse

*Confidential Communication:  Either spouse may object to the admission of evidence regarding the substance of a confidential communication between spouses.

ZED: Abel told me he saw Def. Shoot Bob.





ABEL:  Def. Shot Bob





Opportunity


+


Motive








