Outline
Friday, November 28, 2008
5:44 PM
 
1. EVIDENCE
a. Definition
i. "Testimony, writings, material objects, or other things presented to the senses that are offered to prove the existence or nonexistence of fact"
b. Rationale for Rules
i. We do not want juries to make decisions based on hearsay and their intuition
ii. This way we can control the way things work out based on faulty evidence so that juries decide the facts based on the law, not on other notions
c. Note
i. Motions in limine
1. Motions to be resolved outside the hearing of the jury
ii. Voir dire
1. Process of questioning prospective jurors 
2. THE PROCESS OF PROOF
a. Appellate Review of Evidentiary Issues 
i. FRE 103. Rulings on Evidence
1. Effect of erroneous ruling
a. To successfully appeal an evidentiary ruling, there needs to be two things: 
a. A “substantial right of the party affected”
i. More than harmless and that it could have actually changed verdict 
b. AND Reasons for objection/motion to strike need to have been preserved for appeal = give specific grounds for objection
i. There must be a timely objection/motion to strike w/grounds (or offer of proof) unless reason for objection apparent from context
1. Timely
a. Obj. has to happen before answer is given, needs to include grounds
b. Obj. can happen before the trial or hearing, as long as judge has time to deal with it
c. Even if obj not stated later, and earlier obj will suffice
2. Objection/mtn to strike w/grounds
a. Motion to strike used after witness has already answered
b. Must be made in a timely fashion = as soon as the grounds for the motion to strike become clear
c. Can also ask judge to tell jury to exclude the evidence
i. But this hurts b/c it repeats everything that happened again
b. UNLESS Grounds for Objection is either:
a. Apparent From Context
b. Or Plain Error 
i. = Has to be rather extreme! – judge saying “I know he’s guilty”
c. Not in the CA Rules - In CA, need to state the grounds
i. However, in practice, CA courts typically liberalize this rule
d.  AND no CA rule for plain error b/c trial judge can give testimony at trial
2. Rationale for FRE 103
a. Must be made so that the appellate court can determine whether there was a substantial right at issue 
b. Helps assist whether the trial judge was right and it might help the trial judge to change his ruling about the hearsay 
3. Example
a. Prior to trial in motion in limine, TC ruled both letters inadmissible. Defense failed to object at trial when prosecution offered the letters into evidence and TC admitted them. Has defense waived its objections for purposes of appeal? 
a. FRE = No b/c once court makes definitive ruling on record admitting/excluding evidence, either at or before trial, a party need not renew an objection or offer of proof to preserve claim of error for appeal
b. CA = Yes b/c there is no comparable rule, so must renew objection
b. Witnesses
i. Competency 
1. The Requirement of Witness Competency
a. Under FRE 601, everyone is competent to be a witness
a. No limitations!
b. Same under CEC 700 
a. BUT witness may be disqualified under CEC 701 if: 
i. Unable to understand their duty to tell the truth
1. More than just saying will tell truth - must demonstrate an understanding of what the truth is 
ii. OR incapable of expressing themselves concerning the matter 
2. Refreshing Witness Recollection through Hypnosis 
a. FRE 601 says that all witnesses are competent, so FRE allows witnesses to testify even if their recollection has been refreshed through hypnosis
b. Under California law, 2 rules under CEC 795:
a. Criminal Case
i. Hypnotized witness can testify to memories that were:
1. Preserved from times prior to hypnosis
2. Substance of prehypnotic memory was preserved in written, audiotape, or videotape prior to hypnosis
3. During  hypnosis:
a. Written record made prior to hypnosis documenting event 
b. Informed consent 
c. Videotaped 
d. Performed by licensed doctor experienced in the use of hypnosis and not in presence of cops, pros., or defense
ii. Can attack credibility of witness completely though 
b. Civil Case
i. Hypnotized witness CANNOT testify (People v. Shirley)
c. Per se rule excluding hypnosis violates Constitution, but State can adopt rules that deem hypnosis inadmissible under certain circumstances
3. Judge as Witness
a. Under FRE 605, judge cannot be a witness (and no objection needed to preserve the point for appeal)
b. Under CEC 703, if there’s no objection, no problem!
a. If an objection, = mistrial 
b. BUT at later proceeding, judge can only testify to a few things (CEC 703.5):
i. Conduct that could have constituted contempt
ii. Conduct that was a crime
iii. Conduct that is the subject of state bar investigation
iv. Or Conduct to give rise to a disqualification proceeding 
4. Juror as witness
a. Under FRE 606, juror cannot be a witness
b. Under CEC 704, if there’s no objection, no problem!
a. If there is an objection, = MISTRIAL
c. BUT Juror testifying later
a. Under FRE 606, a juror MAY testify in a later proceeding on the questions of whether:
i. Extraneous prejudicial information was improperly brought to jury’s attention (newspaper, outside contact, etc.)
ii. "outside influence” was improperly brought to bear on a juror (someone offered a bribe, someone made a threat)
1. Outside influence = drug/alcohol by jury is not considered “external” influence (Tanner)
iii. If the verdict was improperly entered on the form
b. Under CEC 1150a, juror is competent as to the events, things that happen, conduct of other members of a jury, but cannot testify as to the effect that had on the jury in regard to the verdict 
ii. Personal Knowledge
1. FACT PERCEIVED = FACT TESTIFIED TOO (FP MUST = FT)
2. FRE 602
a. A witness can have personal knowledge of facts only if she perceived those facts with one or more of her senses
b. AND witness needs to be able to comprehend, remember, and communicate what she perceived
a. Only Requires Evidence "sufficient to support a finding" that a reasonable juror could conclude that witness perceived, comprehends, remembers, and can communicate the facts
3. CEC 702 and 403 is the same as FRE 602
4. Examples
a. A dream does not qualify under relevance and personal knowledge 
b. Prosecution witness testifies “D shot Joe.” After further questioning, witness admits he did not see shooting but police officer told him D was perpetrator. Does witness have personal knowledge? 
a. No b/c he did not have a first hand sensory experience 
b. FP (what police officer said) ≠ FT ( He shot Joe) = completely different fact
c. Pros. for bank robbery.  P witness testifies overheard conversation b/w D and alleged accomplice just before crime committed. W says conversation in foreign language he does not understand. W offers to testify that he believes D was talking about robbing bank. Does the witness have personal knowledge?
a. No b/c cannot comprehend the language even though he has personal knowledge about whereabouts and body language of D's
d. Personal injury action from auto accident. P calls ER doctor to testify about P's injuries. Dr. states that she doesn't remember, but offers to read jury notes she made at time in hospital’s records. Does W have personal knowledge? 
a. No b/c she cannot remember events, and current recollection is implicit in personal knowledge
e. Pros. for election fraud in which D allegedly cast votes for elderly patients living in nursing home. P alleges patients weren't capable of casting votes themselves. P puts one of patients on W stand.  In response, W only stares blankly at ceiling. Does W have personal knowledge?
a. No b/c he does not communicate the events to the jury 
iii. Oath or Affirmation 
1. Even if witness is competent to testify, FRE 603 & CEC 710 require that witness first take an oath or affirmation that she will tell the truth
a. But in CA, child under 10 or dependent person w/ substantial cognitive impairment, may be required only to promise to tell the truth 
2. Oath
a. Invokes God
3. Affirmation
a. Does not invoke God 
4. Rationale
a. "To awaken the witness' conscience" 
b. Witness commits perjury only if the witness lies while testifying under oath or affirmation
c. Real Evidence - Authentication
i. Real evidence
1. Item that was directly involved in the very events that are at issue in the case
2. Typically very tangible
ii. Demonstrative evidence
1. Item that merely illustrates testimony such as a diagram of the details of the murder scene as described by eyewitnesses 
iii. In order to bring in real evidence, we must AUTHENTICATE IT
iv. FRE 901
1. The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims
2. Common Ways to Authenticate 
a. Testimony of witness – is this a copy of the contract?
b. Nonexpert opinion on handwriting – I know what his signature looks like
c. Comparison by trier/expert – compare authenticated document and questioned document
d. Public records – reviewed by public records official and ensured its accuracy
e. Description of process or system, ensuring that it is accurate or trustable
f. By content 
3. CEC
a. Same as FRE
a. Even though all provisions relating to authentication concern some form of a writing, broadly defined, while scope of Rule 901 seems to be wider, applying to telephone conversations, voice identification, and the like
4. Examples
a. What does P have to prove in order to authenticate the letter?
a. It is what he claims, and that that is sufficient to support a finding
b. .: must be claiming that this letter is from D, then offer evidence sufficient to support a finding = Somehow tie signature to D
b. What are some ways to authenticate a signature under Rule 901(b)?
a. 901b(1) = Actual witness who saw D sign it, .: have personal knowledge
b. 901b(2) = Call to testify as a witness the D's secretary; ask her if she is familiar w/ D's handwriting? She says yes of course seen it 1000 times; do you recognize the signature? Yes, .: admitted 
c. 901b(3) = Comparison w/ other documents that D admits is his signature, then analyze both documents by expert testimony, and he says that they match; or by the trier of fact which means that the jury can compare the two themselves and analyze it (if they think that there is no match, then they will disregard it)
d. 901b(4) = P testifies that he mailed his offer to D's address, a week later he received Exhibit A back, the letter had reference to P's offer that only D could know and purportedly signed by someone w/ D's name = circumstantial evidence 
v. Authentication of Photographs 
1. Bring in evidence “sufficient to support a finding” that the diagram/representation/ photograph fairly and accurately depicts situation that witness is testifying about
a. You need to be careful asking questions
a. Can’t ask witness “is this a photograph of the intersection?” 
b. Need to ask, “is this photograph a fair and accurate depiction of the intersection at the time you perceived it?”
vi. Chain of Custody 
1. Need this when the item is generic 
a. Proof = sufficient to support finding that evidence was in continuous safekeeping of one or more specific persons beginning w/ event that connects evidence to case and continuing until moment evidence was brought into court and marked for identification
b. Ex: Drug bust for a bag of cocaine
a. Must prove a chain of custody b/c there are several of these 
b. In order for item to be relevant must show that this is the exact bag - thus show chain of custody 
vii. Circumstances Authentication 
1. Do not need chain of custody when item in question is unique b/c only proof necessary is sufficient to support a finding
2. Can make an item unique by marking it w/ a special identification
3. Examples
a. Murder case w/ victim impaled on 14th Century Ming dynasty battle lance with encrusted jewels
a. Police officer says yes that is it; are you sure? --> Yes b/c there is only 1 in the world, etc.
b. Officer Smith (arresting officer) admits he absentmindedly left baggie of white powder in men’s room of bus station overnight. Returned next morning, found baggie on counter in about the position in which he left it. Is baggie admissible?
a. No - can't establish chain of custody b/c could be tampered w/ overnight; big breaks in chain = don’t meet "sufficient to support a finding"
c. Murder prosecution. Victim shot and found w/ gun near body. Gun identical to thousands of similar guns. Investigating officer testifies that, when found gun at scene of crime, he etched his initials in barrel. He examines gun handed to him by prosecutor and says, “That’s gun I found next to victim—it has my initials on barrel.” Has gun been authenticated, or do we need chain of custody?
a. The gun has been authenticated b/c it is unique by a special identification
viii. Self-Authenticating Documents
1. UNDER FRE 902
a. Domestic public docs under seal – public records
b. Foreign public documents
c. Certified copies of public records
d. Official publications (gov't)
e. Newspapers
f. Trade inscriptions
a. Not in CA, need extra evidence
g. Acknowledged documents (documents acknowledged by a notary)
h. Things presumptively considered authentic by act of congress
i. Certified business records of Regularly conducted activity 
a. No BUSINESS RECORDS in CA, need extra evidence
ix. Objection to authentication is properly phrased as “insufficient foundation.”
d. Real Evidence - BEST EVIDENCE RULE - FRE 1001
i. To prove content of a writing/recording or photograph, or to introduce the testimony of a witness who bases his/her testimony on a writing/recording/photograph, the proponent must offer the actual writing/recording/photograph
ii. Only applies to the contents of writings, recordings, and photographs
1. People think this rule is an objection if there is better evidence = NO!!!
iii. When does this happen?
1. A lawsuit based on a written contract
2. A deed or a will is involved
3. Medical malpractice lawsuits (X-rays)
4. Automobile accidents
5. Comes up often when have a witness who wants to testify to something she read about in a document (Ex: police report), .: when she says this, they are offering evidence of the contents of the writing 
iv. If we are not offering evidence to prove this, then we IGNORE this rule!!!!!
v. Definitions
1. Writings and Recordings
a. Letters, words, or numbers set down by handwriting, typewriting, printing, photostating, photographing, magnetic impulse, mechanical or electronic recording, or other form of data compilation
2. Photographs
a. Include still photographs, X-ray films, video tapes, and motion pictures
3. Original
a. = counterpart intended to have the same effect by person executing or issuing it
a. What does counterpart mean?
i. When a K is written, parties are not all in same room, but original means that when both parties intend for them to be originals
b. An original includes a “computer printout” if the document is on a computer
4. Duplicate
a. Counterpart produced by same impression as original, or from same matrix, or by means of photography, or by other equivalent techniques which accurately reproduces the original
b. Two types of copies that are duplicates
a. Carbon copies
b. Or copies made by a machine 
c. ≠ handwritten copy 
vi. Duplicate Admissibility - FRE 1003
1. Admissible to prove the contents of a writing/rec/photo unless:
a. A question is raised as to the authenticity of a document; or
b. Under the circumstances, it would be unfair to not admit an original document
vii. Examples
1. Action for breach of contract. Plaintiff offers a photocopy of the contract. Is this an original? If not, is it still admissible?
a. No b/c not in the definition of "original" - it was created after the fact
b. It is still admitted b/c 1003 a duplicate is admissible to the same extent as an original 
e. Exceptions to Best Evidence Rule - FRE 1004
i. The original is not required, and other evidence of the contents of a writing, recording, or photograph is admissible if—
1. Originals lost or destroyed. All originals are lost or have been destroyed, unless the proponent lost or destroyed them in bad faith; or
2. Original not obtainable. No original can be obtained by any available judicial process or procedure; or
3. Original in possession of opponent, opponent informed of use of original, and original is not produced
4. Writing is not closely related to a controlling issue in the case = collateral matter 
f. CALIFORNIA SECONDARY EVIDENCE RULE - CEC 1521 
i. YOU never need original, you can use secondary evidence
ii. Exclude secondary evidence if: 
1. Genuine dispute exists concerning material terms of writing and justice requires the exclusion
2. Admission of the secondary evidence would be unfair
3. Same as FRE 
iii. One note: In CA a certified copy of an official (filed/recorded) document IS an original, for purposes of the secondary evidence rule
iv. Contrast with the FRE:  
1. For the Federal Rules--OBJECTION: THIS IS NOT THE BEST EVIDENCE OR ORIGINAL.
2. For the CA Rules--OBJECTION: THIS IS INADMISSIBLE SECONDARY EVIDENCE
v. Examples
1. Civil for breach of written K alleging D breached b/c performed late. P offers evidence photocopy of K to prove D's performance was due on Sep 1. Evidence will show P destroyed original to conceal word “November” had been typed over to read “Sep.” Is photocopy admissible as “duplicate” under FRE 1003? If not, how phrase objection if evidence then offered under 1002? Is photocopy admissible under CEC?
a. No b/c under circumstances it would be unfair to admit duplicate in lieu of original and by 1003(1) a genuine question is raised as to the authenticity
a. Need expert to look at authenticity and see what document actually said 
b. Objection this violates Best Evidence Rule of 1002 that says you need the original and the exception in 1003 does not apply 
c. 1520 = NO b/c you need the original
d. 1521 = NO b/c under 1521(a)(1) there is a genuine dispute concerning material items of the writing = the month
a. NOTE: 1521(a)(1) is roughly comparable to 1003(1)
e. Objection this violates the Secondary Evidence Rule of 1521 (b/c a genuine dispute exists concerning material terms)
a. NOTE: nothing in 1520 that tells us what we cant do; it only says MAY be proved; GIVES NO BASIS FOR STATING AN OBJECTION 
g. JUDICIAL NOTICE
i. Judicial Notice is a way of proving facts without evidence (typically facts that are not really in dispute)—there is no need to waste our time on these facts 
ii. FRE 201
1. A judicially-noticed “adjudicative fact” must be a fact “not subject to reasonable dispute.” A fact is not subject to reasonable dispute if it is: 
a. Generally known w/in territorial jurisdiction of trial court (take judicial notice of the fact that the sun rises in the east and sets in the west, this is generally known); OR
a. Note: “general knowledge” has nothing to do w/ what the judge PERSONALLY knows, it has to do w/general knowledge in the jx
b. Capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned
a. Ex: take judicial notice of fact that robbery began on a Wed - consult calendar, that can’t reasonably be questioned
iii. When MUST a court take judicial notice?
1. FRE 201 
a. Required when party requests judicial notice and supplies facts
2. CEC 451
a. Required for “facts and propositions of generalized knowledge that are so universally known that they cannot reasonably be the subject of dispute.”
a. Ex: sun rises in the east
3. CEC 453
a. Required if a party requests judicial notice and supplies facts and gives sufficient notice 
iv. When MAY a court take judicial notice?
1. FRE 201
a. May be taken otherwise, but not required
b. In civil case, trial court can tell jury that it SHALL accept a certain judicially-noticed fact as conclusive
c. In criminal case, the trial court tells jury that it MAY accept a certain judicially-noticed fact as conclusive.
a. Constitutional issues require this – jury decides all key facts
d. A party can use judicial notice at appellate level
a. It’s not a “NEW FACT” really, when the ct takes judicial notice
b. Applies to appellate criminal and civil cases
2. CEC 452
a. Facts and propositions that are of such common knowledge w/in territorial jurisdiction of the court that they cannot reasonably be the subject of dispute
b. OR Facts and propositions that are not reasonably subject to dispute and are capable of immediate and accurate determination by resort to reliable sources
3. In CA, in both civil and criminal cases, the court “may and upon request shall” instruct the jury to accept a certain judicially noticed fact as conclusive
a. CA rule here raises constitutional questions
v. TC can also take judicial notice of “legislative facts” – value judgments.
1. If there’s no law on pt, the court can say “well here’s what I think is right, and I’m reasoning from there”
vi. Examples
1. Pros. of D for robbing convenience store. D claims in church attending Sunday services when robbery took place. Pros. asks ct take judicial notice that date of robbery fell on Wed, not a Sun, and provides ct w/ Sierra Club calendar. May ct take judicial notice?
a. Yes b/c under 201(d) ct must when supplied w/ the necessary information 
b. This is source whose accuracy cannot reasonably be questioned b/c was printed for public and mass quantities, thus assume they got the dates correct 
2. Same facts as Q1. Pros. asks ct to instruct jury it must accept as conclusive that day on which robbery occurred was Wed. D objects. How should court rule?
a. Sustain b/c this is criminal case, .: judicial notice is not conclusive but merely something that the jury considers; jury may conclude this, but is not required to
3. Negligence by P v. D from auto collision. Prove D driving intoxicated, P calls officer testifies she conducted breathalyzer test on D 5 min after collision, and D’s BAC was .16. Officer calibrated device earlier same day. Jury renders verdict for P, D moves for new trial bc P didn’t demonstrate breathalyzer can measure BAC accurately. P asks ct take judicial notice that breathalyzer accurately measures BAC when properly calibrated. How should ct rule?
a. Overrule b/c it is generally known that breathalyzer accurately measure BAC levels; however, can still show machine itself wasn’t working properly
4. Pros. for mans. from auto accident. D testifies that sun in eyes at 7am and blinded him. Sides rest and ask judicial notice of sun position at 7 a.m. TC now wants judicial notice that sun rises in east and intends to instruct jury.  Assuming this is proper for judicial notice, is ct required to take judicial notice or is it w/in ct’s discretion?
a. FRE - it is w/in court's discretion b/c neither party requested judicial notice nor supplied information under 201
b. CEC - if in 451 categories then ct MUST take judicial notice
a. Here, 451(f) applies
c. But if 452, then go to 453 that only makes ct take judicial notice if it is requested
a. = difference from FRE
5. Assuming ct properly takes judicial notice, should it instruct jury that it must or may accept as fact that the sun rises in the east?
a. FRE = it may b/c this is a criminal case
b. CEC = under 451, ct MUST take judicial notice even though this is a criminal case
a. = difference in CE from FRE and might present constitutional problem
3. RELEVANCE 
a. Logical Relevance
i. FRE 401
1. “Relevant evidence” means evidence having:
a.  ANY TENDENCY to make the existence of any 
b. FACT OF CONSEQUENCE to the determination of the action 
a. Ask: what is the substantive law applicable here, what facts does that law say are important, and if those facts do not further the substantive law, then it is not relevant 
i. Ex: K case - the D testifies that he did not mean it when he said yes and signed the K = not a fact of consequence 
c. MORE PROBABLE OR LESS PROBABLE than it would be w/o the evidence 
a. Ask: what factual inferences must draw to connect Evidence to Fact of Consequence (Inference = some fact specific to this case)
i. Ex: witness testifies that he heard a gunshot and then saw the D running away; Assumption = someone who shoots someone would run away in order to not be caught; but also could assume person who hears gunshot would run away to not get shot either; both go to prove that it is relevant b/c more likely that if he was there that he could have shot him 
ii. Does it help at all?
1. If it does, relevant
2. If not, then not relevant AND INADMISSIBLE 
3. = very low threshold to satisfy 
a. Note: FRE 402 - all relevant evidence is admissible except see policy relevance
iii. California
1. CEC 210 = 210 very similar to 401
a. BUT difference is the evidence had a tendency in reason to prove or disprove ANY DISPUTED FACT that is of consequence
b. .: it must be a DISPUTED FACT, not merely a fact 
c. Note: in criminal case, all relevant evidence is admissible (w/ few exceptions)
a. Privilege, Hearsay, 352, 782 = Best Evidence Rule, 1103 = acceptability of character evidence of witnesses
b. Policy Relevance 
i. FRE 403 = The probative value of the evidence is substantially outweighed by certain auxiliary conditions:
1. Danger of Unfair Prejudice 
2. Confusion of the Issues in Jury
3. Misleading Jury
4. Undue delay
5. Waste of Time
6. Cumulative Evidence 
ii. .: the evidence although relevant, can be excluded or allowed in via limiting instructions through 403
1. In favor of evidence admission b/c danger has to substantially outweigh probative value 
iii. What is Probative Value?
1. Measured as a degree
a. What is strength of the logical relationship between piece of evidence and the fact the party wants to prove
b. How much does a party need the evidence?
a. Ex: is it the 99th witness saying the same thing?
c. How much other proof is available?
a. Is this 1 witness for D that says he didn’t do it vs. 99 that say he did?
2. Judge cannot consider credibility of witness when determining probative value of testimony
a. Judge must assume witness is credible 
iv. What is Unfair Prejudice?
1. 2 Dangers
a. Evidence will have an emotional impact on the jury
a. We want jury to logically weigh all evidence, but sometimes evidence will move the jury away from logic and into the realm of emotion
i. Ex: graphic photos of injury that P recovered fully from = misstating the injury
b. Presentation of certain evidence invites the jury to lawlessness
a. Evidence makes jury want to punish or reward a party regardless of guilt or responsibility, ignoring legal requirements set forth in jury instructions
i. Ex: bank robber is a heroin addict 
v. California - Probative Value
1. CEC 352
a. = court can still exclude relevant evidence for same reasons as FRE 403 
2. Example
a. Neg by P against D following collision. Prior to trial, D admits neg and indicates will only contest extent of injury suffered by P. At trial, P wants to call W to testify that D ran red light, striking P. D objects on relevance and Rule 403. How should ct rule?
a. FRE: Overrule b/c it is very relevant, but could sustain on 403 grounds b/c it could be a waste of time 
i. This is very probative so proly not sustain, but if this is 20th witness saying same thing, then sustain b/c cumulative and waste of time 
b. CEC: 210 says it must be disputed fact, this is already known, .: don’t get this into evidence
vi. SITUATIONS UNDER 403
1. Undisputed Facts
a. Come up frequently in crim cases where D wants Gov't to refrain from mentioning prior damning evidence (like criminal record)
b. Old Chief v. US
a. Facts: D pros. for assault and felon possession of firearm; to prove 2nd charge, Pros needs to show D had a felony conviction on record; D did not want jury to hear detail that prior felony was for assault; .: if he did it before, maybe he did it again 
b. Application: dealing w/ 403, the court has to balance its probative value:
i. Prob value of hearing full evidence vs. stipulation read = not much
ii. Stipulation told jury everything it needed to know for issue of felony conviction
iii. .: jury might use the other evidence as unfair prejudice and use it to improperly conclude that D committed assault in question
2. Probalistic Evidence
a. = explicitly states evidence in probabilistic terms (i.e. in %, numbers, etc.)
a. Appears in  discrimination cases (show employer’s past hiring practices) and DNA samples 
b. Stated in quantitative way to try to give jury understanding of extent to which evidence affects the probabilities of a fact of consequence
c. Product Rule: If have evidence w/ characteristics independent of each other, then probability of finding all these variables present in single place or person can be calculated by multiplying probabilities of each of characteristics
a. Ex: Multiplying 50% * 50% * 50% to measure 3 coin flips
b. Rule: Characteristics MUST be independent
c. Rule: Each probability must have statistical basis and cannot be arbitrary
d. While probabilistic characteristics seem to have large probative value, it can be largely attacked and its foundations undermined in numerous ways 
c. Preliminary Questions of Fact - Special Application of Relevance 
i. Rationale
1. We do not want jury to be prejudiced by preliminary questions of fact evidence if turns out evidence offered is not admissible
2. Ex: D wants to issue statement of victim. Victim is dead. To determine if hearsay is admissible, ct needs to determine if it is dying declaration. Ct will thus hear all evidence and come to conclusion as to whether victim believed he was dying, and thus determine if evidence is admissible 
3. Preliminary Questions of Fact in General
a. Definition: Factual questions that must be answered as a preliminary step in determining the admissibility of evidence
b. Preliminary questions upon which admissibility depends
a. Ex: Shotgun is found under D’s bed. But what must we know before decide whether weapon is admissible?  = way that the victim was killed
c. These questions of fact are handled BY THE JUDGE, not the jury
ii. FRE 104 - Preliminary Questions
1. Questions of admissibility generally. Preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court, subject to the provisions of subdivision (b). In making its determination it is not bound by the rules of evidence except those with respect to privileges
a. 104(a) says that preliminary questions re (1) witness qualifications, (2) existence of privilege, (3) or admissibility of evidence shall be determined by the court. And, the court is not bound by the rules of evidence except with those related to privilege
a. Rules of evidence only apply once the judge is deciding what to let the jury hear, not when determining what is admissible
b. Standard: Preponderance of the evidence
2. Relevancy conditioned on fact. When relevancy of evidence depends upon fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition
a. Definition: Evidence that is not relevant unless a particular fact is true
b. 104(b) Standard for evidence depending on fulfillment of a condition or fact: “The court shall admit it upon…the introduction of evidence sufficient to support a finding of the fulfillment of the condition.”
a. = low burden of proof, below preponderance - RPP Test
b. Judge can consider pretty much anything in his evaluation
3. Hearing of jury. Hearings on the admissibility of confessions shall in all cases be conducted out of the hearing of the jury. Hearings on other preliminary matters shall be so conducted when the interests of justice require, or when an accused is a witness and so requests.
4. Testimony by accused. The accused does not, by testifying upon a preliminary matter, become subject to cross-examination as to other issues in the case.
5. Weight and credibility. This rule does not limit the right of a party to introduce before the jury evidence relevant to weight or credibility
iii. CALIFORNIA
1. CEC 405 
a. Akin to FRE 104(a) but judge can ONLY LOOK AT ADMISSIBLE EVIDENCE in assessing preliminary facts
2. CEC 403
a. Akin to 104(b), but where (1) Personal knowledge of witness, (2) Authenticity of document, and (3) whether or not a party actually made a stmt/conducted himself in some way ARE conditional fact questions
b. = ok to send it to jury, if there is evidence “sufficient to support a finding” of their existence
iv. Hypos
1. Breach of oral K b/w P and D, friends, concerning alleged sale of car. P wishes to testify that D phoned P, offered to buy P’s car, and that P accepted offer. D claims she never had this phone convo w/ P, and objects to P’s testimony concerning the convo. What is the preliminary fact P must prove to make testimony admissible? Is this 104(a) or 104(b) preliminary fact? How should ct rule on D’s objection?
a. P must prove it was D who made the phone call. If not D, then objection b/c irrelevant. This relies on a particular fact, .: 104(b). Overrule objection b/c standard of proof is low under 104(b) and this is sufficient to support a finding
2. Pros. of D for pick-pocketing. To prove D committed crime, pros. calls W, who was walking w/ victim when act occurred. If permitted, W will testify that just after D reached into victim’s back pocket and removed wallet, W said “Someone just stole your wallet.” Assume statement is hearsay but will be admissible.  What is the preliminary fact that must be decided? Rule 104(a) or Rule 104(b)?
a. 104(a). Clearly relevant here b/c the fact on which admissibility depends is not going to affect relevancy; Judge can admit this evidence only if judge is convinced by preponderance of evidence that statement was made while speaker was perceiving pick-pocketing or immediately thereafter
3. Personal injuries from auto accident. P offers W testimony who says she heard D say, “I ran red light.” D will deny ever making statement. Both FRE and CEC consider this inadmissible hearsay unless it is statement by D. Is identity of speaker 104(a) or 104(b)? Under C.E.C § 403 or 405? Why does it matter?
a. 104(b) b/c it is a relevancy issue = trying to determine whether D made statement; If he did not, then evidence is irrelevant and hearsay
b. CEC §403 would govern
4. Same case. P offers W testimony who says heard bystander at accident scene shout, “That Chevy just ran red light! I’m so excited!” Both FRE and CEC consider this inadmissible hearsay unless statement by witness who was speaking while under stress of excitement. Is emotional state of speaker 104(a) or 104(b)? Under C.E.C § 403 or 405? Can ct consider the statement itself in deciding this fact?
a. 104(a) b/c this evidence would be relevant regardless of emotional state of speaker
b. CEC §405 and ct can consider the statement by itself
4. HEARSAY
a. Rationale
i. Certain events in real world need to be proven to trier of fact (judge or jury). In our system, no one allowed to be trier of fact if has knowledge of event being tried .: large gap b/w event and Trier of Fact. To bridge gap, W (those that did perceive the event) tells the event
b. Usually Occurs When there are Inaccuracies in:
i. Perception
ii. Memory
iii. Sincerity
iv. Narration
c. Quick Examples
i. W comes into court and tells us what somebody else said 
ii. All documents are hearsay
iii. W comes into court and tells us to what she herself said or wrote out of court 
d. Approach (When see out of court statement follow these 3 steps)
i. Determine purpose for which the proponent has offered the statement
1. Questions makes this clear usually
2. If not, then ask:
a. Which party is offering the statement
b. How is that statement relevant to the party's case
ii. Determine the first inference in the chain of reasoning that leads from the statement to the conclusion 
1. First inference rule
a. A statement is "offered in evidence to prove the truth of the matter asserted" only if the first inference from the statement must be true in order for the statement to prove the factual conclusion the party wishes to prove 
e. OR more generally:
i. Pay attention to the statement—underline it—quotations are a give-away
ii. Ask yourself, how is this relevant? WHAT IS IT OFFERED TO PROVE?
1. Evidence will or will not be hearsay
a. DEPENDS on WHAT it is OFFERED to PROVE 
iii. Key rule/test for hearsay:
1. Some statements are only relevant (to proving a given fact) if the matters declared or described therein are true. When a person who is not testifying in court at the time of trial makes such a statement, it is hearsay
f. FRE 801
i. Statement. A "statement" is (1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by the person as an assertion
1. Includes ALL documents made outside of court
2. Only people can make hearsay statements, not animals or machines
a. Assertion = attempt to convey information 
ii. Declarant. A "declarant" is a person who makes a statement
iii. Hearsay. "Hearsay" is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.
g. CEC 1200 says except for provided by law which is broader b/c it refers not to just Evidence Code but common law as well
i. .: under CEC it is possible for courts to create hearsay exception as a matter of common law
ii. = difference from FRE
iii. AND 
iv. No Exemptions
1. Things are either admissible hearsay or inadmissible hearsay
h. Definition of Hearsay
i. "Hearsay” is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted 
ii. Hearsay is inadmissible, unless it falls under an exemption or an exception (FRE 802)(discussed below)
1. Rationale
a. Our concern for W lies or inaccuracies in testimony are addressed by hearsay rule. Through c-e under oath, W's are examined by both sides and W can be observed while providing testimony AND testimony in court allows for potential perjury prosecution
b. When statements made outside of court, W cannot be c-e, observed, nor under oath. So danger that can be sometimes presented by evidence made in circumstances other than formal trial testimony
iii. Examples of Statements
1. A mechanical readout is not a statement (watch face)
2. The actions of an animal are not a statement (bloodhound).
a. But you could object to bloodhound on authentication-of-process issue!
3. If a person is ringing clock bells, that could be a statement
4. Commands are often non-assertive – not statements. But they can be statements (“atten-hut!”)
5. Pointing to someone is a statement
6. Turning on town’s hurricane siren…
a. But note, probably not a statement to just board up houses, windows.
7. To prove that someone had a disease, evidence is offered that Dr. put her in an isolation room
a. Is the room marked? If so, yes this is a stmt
b. If not, maybe this is not assertive conduct
8. Evidence that P is sobbing on a curb after an accident may or may not be a stmt, may be hearsay if offered to prove P was injured
a. What if P grabbed his leg after someone asked him “are you hurt”? that’s a stmt, and potentially hearsay if offered to show p’s injury.
9. “I am elvis” offered to prove truth of D’s mental illness. Not HS!
a. “I believe I am Elvis!” – HS! – D must be telling the truth. (ultimately admissible but it qualifies as HS).
10. “Did you see the chevy run the red light?” - questions are statements, sometimes
11. To prove that the brakes were broken, we have witness who overheard mech tell D “your brakes are shot”
12. If a stmt is introduced just to show that a stmt was made, it’s not hearsay (“I am dead” or “I am alive” from a guy who is lying down on the street, looking dead).
13. If a stmt is introduced for ANY REASON BESIDES TO PROVE THE TRUTH OF THE MATTER ASSERTED, IT IS NOT HS
14. Note: Declarant and the witness can be the same person?
a. "I told the officer yesterday that the man was tall"---hearsay
b. "The man was tall"--not hearsay
i. HEARSAY ONLY IF OFFERED TO PROVE THE TRUTH OF THE MATTER ASSERTED 
i. RECALL First inference rule
1. A statement is "offered in evidence to prove the truth of the matter asserted" only if the first inference from the statement must be true in order for the statement to prove the factual conclusion the party wishes to prove 
ii. Examples 
1. Pros of D for murder of V. To prove that Zed, another person, committed the crime, Defendant offers evidence that Zed confessed to the crime.
a. Yes b/c prosecutor is offering to prove another person committed the crime 
2. Same case. To prove Zed committed crime, D offers evi. that Zed said, “I hated V.”
a. Yes b/c if the first fact you have to infer (in order to get that fact to prove the ultimate fact) is that facts in the statement itself are true, then it is hearsay 
3. Personal injury from auto accident. To prove that P was injured, evidence is offered that just after the event, P was sitting on the street curb sobbing.
a. No b/c there is no statement here --> it is not assertive conduct
a. P arguing that the crying is evidence of pain BUT not asserting he is in pain 
4. Same case. To prove P was injured, evidence offered that when someone asked him at  scene whether he was hurt, P grabbed his own leg and began rubbing it.
a. Yes b/c he is asserting b/c it is nonverbal conduct in response to a question
b. .: in this context the rubbing of the leg is intended to communicate something 
c. AND it is being offered to prove that P's leg hurts = to prove P is injured 
5. Pros of D for assault and battery. D claims self-defense. To prove V attacked D first, evidence offered that day before altercation, V said, “I want to kill D.”
a. Yes b/c have to take it through the 1st inference that it was true that Victim had this in his mind that he had a desire to kill D
b. D is offering this to prove that Victim wanted to kill him b/c then it is more often than not that Victim would attack D 
6. Same case. Suppose D admits being one who hit first, and did so b/c feared that V was going to kill him. V’s statement (“I want to kill Defendant”) is offered to prove that fact
a. No b/c although D is offering statement to prove that he feared V was going to kill him, this statement does not have to be true for it to be relevant to the D's self defense claim b/c if D thought V wanted to kill him, it is that state of mind that established the self defense claim 
7. To prove that a witness is insane, and thus not credible, evidence is offered that she said, “I am Elvis.”
a. She is asserting that she is Elvis AND we are not trying to prove the truth of whether or not she is actually Elvis, .: not hearsay 
8. Same case. Suppose the witness said, “I believe I am Elvis.”
a. We are offering to prove the truth of whether or not she is insane; We are trying to prove that she believes she is Elvis, thus if she believes she is Elvis we can infer she is insane = hearsay 
b. BUT Will be admissible b/c it is within an exception to the hearsay rule 
a. Exception for statements about the speaker's state of mind in FRE 803
j. Limiting Admissibility
i. FRE 105
1. When evidence which is admissible as to one party or for one purpose but not admissible as to another party or for another purpose is admitted, the court, upon request, shall restrict evidence to its proper scope and instruct the jury accordingly
2. BUT 403 can still be used as an objection to exclude evidence all together
k. UTTERANCES AND CONDUCT THAT ARE NOT HEARSAY
i. Words of Independent Legal Significance or Acts are NOT HEARSAY
1. Uttering of certain words creates legal rights or legal obligations, then it is like magic b/c those words then automatically are not hearsay 
2. Examples
a. D says “I accept your offer" in a K case 
b. A/P Case, person making the claim to the land the person had to make a statement that this is my land, .: words to prove that are NOT hearsay 
c. Libel action by P v. River City Times for publishing article falsely stating that P was child molester. To prove libel, P offers copy of newspaper article. Hearsay?
a. No b/c the newspaper is the slander itself - Not to prove truth of what is being asserted, just that statement was made which is an element of libel
d. Hand raising in a Bd of D meeting is the act of approval of the resolution 
e. Ownership of bracelet. To prove owned bracelet, P testifies that grandma, prior owner, gave her bracelet stating, “Here is your birthday present.” Hearsay? 
a. No b/c any statement made at moment of physical transfer of chattels has independent legal significance b/c it is a part of the act of the transfer
ii. Out of court Statements offered simply to show the Fact that Words Were Spoken, Not from the Truth of the Matter Asserted
1. Examples
a. To prove Deceased was alive at certain moment, evidence offered that at that moment, Deceased told police officer, “I haven’t kicked bucket yet.” Hearsay?
a. No b/c if he is saying anything we know that he is not dead! 
b. Same case. To prove Deceased was alive at that moment, Deceased’s widow testifies that police officer told her, “Deceased just said he’s still alive” Hearsay?
a. Yes b/c the police officer is repeating it 
c. To prove Zed spoke Spanish, evidence offered that W overheard Zed say to a Spanish-speaking person at a restaurant, “Hablo español.” Is this hearsay? 
a. No b/c mere fact that he is uttering these words means that he is speaking Spanish 
iii. Out of court statement offered to prove the Effect on the Listener rather than to prove the truth of the matter asserted is not Hearsay
1. Often involves limiting instructions – make sure jury doesn’t accept stmt as true.
2. Examples
a. Negligence action by P v. D, owner of supermarket, after P allegedly slipped on ketchup spill. D denies ketchup spill. To prove spill present, P calls W, another customer who was in store at time, to testify that 15 min before P fell, W told D’s manager there was ketchup on floor. Hearsay?
a. Yes b/c offered to prove fact asserted that there was ketchup on floor
b. Same case. Suppose W’s statement only offered to prove D was aware of ketchup spill before accident occurred. Is this hearsay?
a. No b/c trying to show that the listener was aware of this - not the fact that there was ketchup on the floor 
c. Same case. D asks ct to exclude evidence b/c risk of jury misuse too great. How should ct rule?
a. Overrule and instead do FRE 105 limiting jury instruction 
b. Cts tend to assume that juries will follow instructions and only do 403 if the probative value is SUBSTANTIALLY outweighed by unfair prejudice 
d. Same case. P wishes to testify that while waiting for medical care, W told her, “I warned them about the ketchup!” Is this hearsay if offered to prove D was aware of the ketchup spill? 
a. Yes b/c the evidence is offered to prove that witness warned them which is exactly what the witness is asserting 
iv. Circumstantial evidence of the declarant’s state of mind is not Heasay
1. Statements are not hearsay if offered into evidence to prove the declarant's then existing state of mind
2. Usually state of mind is important in criminal and civil cases, but the problem with evidence is that you cannot go into D's head to get their state of mind
a. Can only prove state of mind circumstantially
b. Often most convincing circumstantial evidence of person's state of mind is what they said 
c. Important state of mind = knowledge  
3. CANNOT PROVE STATE OF MIND THROUGH DIRECT EVIDENCE 
a. = "I was afraid"
4. Examples
a. Action by P v. D for interference w/ K. P alleges D enticed Zed, one of P’s customers, to switch its business from P to D by falsely suggesting P was going to declare bankruptcy soon. To prove D did this, P wishes to testify that Zed told P’s sales representative, “I’m switching b/c your future is uncertain.” Hearsay?
a. No b/c just want to prove that he is afraid the future is uncertain not the fact that the actual future of the company is uncertain
b. This fear is his state of mind the makes him afraid to enter into business and can infer that someone may have implanted this info in his head 
b. Same case. Suppose Zed’s statement had been, “I’m afraid you will be going bankrupt soon and won’t be able to fill our orders.” Is Zed’s statement hearsay?
a. Yes b/c offering to prove that this is in his head which is what he is asserting = directly asserts his state of mind = hearsay
c. Will contest. Testator’s will left everything to D, and P claims b/c D exerted undue influence on T.  To prove T had fallen under D’s spell, P wishes to testify that T told him, “D really knows how to take care of an old man.” Hearsay?
a. No b/c just in showing that, this is circumstantial
b. Offered to show the testator's state of mind that he likes the D, and .: D might have taken advantage of him w/ undue influence 
d. Same case. To prove D did not exert undue influence, D calls W to testify that T told W, “I’ve never talked to D about this, but I’ve changed my will and am leaving everything to him.” Is any part of this statement hearsay?
a. Yes - first part b/c D offering to prove that the two never talked to show could not have undue influence which is exactly what first part asserts 
e. Suit by P v. D, insurance co., for failure to pay on insurance policy. P died in auto crash. D claims insurance policy void b/c D committed suicide. P denies.  To prove crash was an accident, P calls W, friends of dead P, to testify a few days before crash, PD told W, who was suffering from a bout of deep depression, “Don’t give up! There’s always hope.” Is this statement hearsay?
a. No b/c it goes to the Deceased state of mind which suggests that Deceased was not suicidal - Not offering to prove that there is always hope but rather that the Deceased believes that there is always hope 
v. Situations in Which Words or Conduct Are Not Assertive or Are Assertive of Something Other than What They Are Offered to Prove 
1. Examples
a. Negligence action by P v. D, owner/pilot of small airplane that crashed, injuring P. P claims D took off even though plane was unsafe. To prove plane was safe, D offers testimony that before got on board and took off, walked around plane looking at its wings and engine. Hearsay?
a. Yes b/c her conduct made assertion that after checking plane by walking around it, and proceeding to get on it and take off that plane was safe 
b. To prove a hurricane was expected to hit the town, evidence is offered that the citizens boarded up their homes and businesses. Is this hearsay?
a. No b/c this is not an assertion - not boarding up their houses to tell others a hurricane was coming, but rather to protect themselves
c. To prove a hurricane was coming, evidence is offered that the police activated the town’s warning siren. Is this hearsay?
a. Yes b/c the siren was activated to tell people a hurricane was coming 
d. Prosecution of Defendant for robbing the River City Bank. To prove Zed, rather than Defendant, robbed the bank, Defendant offers evidence that shortly after the robbery, Zed was seen carrying bags of money. Is this hearsay?
a. No b/c this is not a statement - it merely makes it more likely that he robbed the bank - not that he is making a statement that he robbed the bank by carrying the bags
e. Same case. To prove Defendant committed the crime, the prosecution offers evidence that when the police tried to question Defendant shortly after the robbery, Defendant ran away. Is this hearsay?
a. No b/c this is not a statement - he is running to get away, not to say that he was guilty
l. HEARSAY WITHIN HEARSAY
i. Basically every layer of hearsay must be admissible!  If one layer is not admissible, then the statement cannot be admitted
ii. FRE = Same as CEC 1201. Multiple Hearsay 
1. A statement w/in scope of an exception to hearsay rule is not inadmissible on ground that the evidence of such statement is hearsay evidence if such hearsay evidence consists of one or more statements each of which meets requirements of an exception to the hearsay rule
iii. Example
1. Nurse says to Dr., “Patient told me, her leg hurt her, when she was hoping I would treat her.” 
a. Meets definition of HS within HS, but both statements fall under exceptions, .: ADMISSIBLE HS
2. CONTRAST, nurse says to third person, “patient told me, her leg hurt her, when she was hoping I would treat her.”
a. First statement will fall under some exception/exemption…but not the second
b. .: statement is INADMISSIBLE HEARSAY if offered to prove that P’s leg hurt her
5. EXEMPTIONS TO HEARSAY 
a. Rationale for Exemptions (and Exceptions) from Hearsay Rule
i. HS Rule is too broad b/c it delves into some reliable info and excludes things for which there is substantial need for to resolve issues at trial 
ii. 8 Exemptions From HS Rule = NOT HEARSAY
iii. 30 Exceptions To HS Rule = Hearsay, but admissible
iv. AN EXEMPTION IS NOT HEARSAY!!!
v. AN EXCEPTION IS HEARSAY, BUT ADMISSIBLE!!!
vi. CEC Does Not Have Exemptions (they only have exceptions), so the Following Rules allow Admissible Hearsay in. They are classified as ADMISSIBLE HEARSAY under the CA Rules
b. PARTY ADMISSIONS 
i. FRE 801(d)
1. Any statement made by a party may be offered against that party. This means that any party may produce a witness to testify about an opponent's statement.
a. THE Personal Knowledge Requirement Does Not Apply to Party Admissions, that means that evidence of a party’s statement is admissible even if the witness did not hear the party say what the party said
b. Basically Three Requirements:
a. The statement is made by the actual party, not someone who is saying what that party said
b. Declarant testifies at trial
c. AND subject to c-e concerning the statement 
ii. CEC: this is admissible hearsay, determination under 405
iii. Examples
1. Negligence P v. D. from auto accident. D claims to remember no details about it.  To prove D's liability, P wishes to testify that wk after collision, D contacted P and said, “I fell asleep just before accident.” D objects on hearsay. How should the court rule?
a. Overrule according to 801(d)(2)(A) - it is a simple party admission 
2. Same case. P also wishes to testify that D also said, “I crossed center line just after I fell asleep.” D objects on ground she lacked personal knowledge. How should ct rule?
a. Overrule b/c even though she does not have personal knowledge of this b/c she fell asleep it is sill overruled b/c it is a party admission
3. Why do cts refuse to impose a personal knowledge requirement on party admissions?
a. B/c it is a party, the party was there, and the party is able to explain the statement - given the fullest opportunity to discredit, explain, identify intent of statement made, etc. 
4. Same facts. Assume D also told P, “Maybe somebody slipped something into my Coke at dinner, b/c I had no warning I might fall asleep.” D wishes to testify to this portion of stmt. P objects on hearsay and lack of personal knowledge. How should ct rule?
a. Hearsay b/c statement offered by D, and it is the statement of D so it is being offered by the party making the admission, thus not applicable
5. P v. D, paramedic, following auto and P's death. P crossing street when struck by Zed. At trial, P claims  Z’s car caused P minor injury and P's death caused by D's negligent treatment. D claims PD was near death when found. To prove PD not badly injured when D began to treat, P calls Z to testify that PD said, “I’m fine. Car barely touched me.” D objects on hearsay and P claims PD’s stmt party admission, how should ct rule?
a. Sustain b/c it is not an admission by a party-opponent but rather by same party
c. ADOPTIVE ADMISSIONS
i. Made under 104(a) (Preponderance of the evidence standard - judge decides before jury hears it) b/c don’t want jury to evaluate facts during course of trial - could lead to confusion
1. Means that if judge that this was 50/50, then it is inadmissible 
ii. No FRE Rule on this
iii. An Adoptive Admission Is:
1. If party manifests a belief in truth of something another person says. In such a case, the speaker's statement in a sense becomes the statement of the other
iv. Can be done in 2 Ways
1. Explicitly
a. Ex: “Yeah I did what you just said”, or by body language and other statements
2. OR Can infer that a person has adopted the other persons statement by persons silence or conduct
a. Standard
a. = Would a reasonable person have spoken up and protested
b. If so, then silence constitutes an adoptive admission
v. CA: this is ADMISSIBLE HEARSAY, determination under 405.
vi. Examples
1. D, gang member, for murder of V, member of rival gang. D denies involvement. To prove D killed V, pros calls W, member of V's gang, to testify that shortly after killing, he approached D in a bar and said, “You son of a bitch! You killed my friend!” and that D just stared and smirked. D objects on hearsay to W's testimony. How should ct rule?
a. Overrule b/c D's silence would be an adoptive admission in the truth of the statement BUT can make the argument that would not expect a gang member to respond b/c it could put him in jeopardy if he responded though 
2. Same facts. Suppose that instead of making his accusation in a bar, Witness made it in front of a bunch of members of Defendant’s gang, and not in the presence of any “civilians.” Again, Defendant lodges a hearsay objection. How should the court rule?
a. Sustain b/c Def would be silent in front of his gang to not be seen as weak if he denied the accusation 
3. D for bank robbery. After D’s arrest, and after Miranda rights, bank teller approached D and stated, “You pointed that gun at me.” D did not respond. Pros wishes to offer teller’s stmt and D’s lack of response. D objects hearsay. How should ct rule?
a. Sustain b/c clearly it no an adoption b/c his silence after being read Miranda rights cannot be considered an adoption of the statement asserted 
a. If considered an adoption, it would undermine D's right to remain silent 
d. VICARIOUS STATEMENTS 
i. Authorized Admissions
1. Statements made by one person that gets attributed to the party (spokesperson)
a. Gets attributed to party simply b/c of status the speaker has or relationship speaker has to the defendant 
a. Ex: Companies, publicists, agents, etc. 
2. 104(a) determination on authorization
a. BUT statement cannot “bootstrap” by itself = statement can be considered but its contents alone are not sufficient to establish a “preponderance"
b. Need additional evidence = **preliminary fact determination**
3. CA: standard to admit to jury is "sufficient to sustain a finding"
a. = lower threshold for admissibility - like a 104(b) question 
b. ADMISSIBLE HEARSAY
ii. Party's Agent/Employee Made during Course and W/in Scope of Employment
1. 104(a) determination
a. BUT statement cannot “bootstrap” by itself = statement can be considered but its contents alone are not sufficient to establish a “preponderance”
b. Need additional evidence
2. FRE: applies to all suits, and statements from any employee of the business are admissible, as long as they are w/in scope of employment AT THE TIME STATEMENT WAS MADE
3. CEC
a. These statements only admissible hearsay in VICARIOUS LIABILITY SUIT
b. Only statements of employee who committed tort or occasioned liability are admissible as ADMISSIBLE HEARSAY
a. Statements by surrounding employees (who did not do anything) are not admissible
4. Examples 
a. Suppose only evidence of authority of declarant is declarant’s own statement (“I am authorized to tell you…”). In absence of any other evidence of authority, may the court find that the declarant was authorized to speak for the party?
a. No b/c the contents of the statement should be considered but are NOT ALONE SUFFICIENT to establish the declarant's authority 
b. P v. Ron's, a supermarket, to recover when P fell in produce aisle. P claims fall caused by puddle of water. D denies. To prove puddle, P wishes to testify that shortly after fall, Zed, store’s produce deptmanager, apologized to P for “not cleaning up puddle.” D objects on hearsay grounds. How should the court rule?
a. Overrule b/c produce department manager is a servant within the scope of employment when the statement was made
i. He is in charge of that department = in scope of employment 
ii. Still working for Ron's when he makes the statement 
iii. = vicarious party admission 
c. Same facts. Suppose D argues that it never authorized Zed to make any statements on its behalf concerning accidents. Should this affect ct’s ruling?
a. No b/c although it would effect part (C) but not part (D) that already makes this admissible 
d. P v. D, owner of business, after R's car struck by D's employee. D denies driver negligent.  To prove neg, P wishes to testify that after accident, driver said, “I didn’t notice that the light had changed. My company will pay your damages.” Defendant objects on hearsay grounds. How should the court rule?
a. 1st S - Overrule b/c D driver was in scope of employment during accident
b. 2nd S - about company paying for it - not concerning a matter within the scope of the agency or employment, .: Sustain
c. Also, if truck driver was D in action - then it is admissible if offered to prove D negligent, but not to prove company was not negligent b/c it is not the party's own statement 
e. CO-CONSPIRATOR STATEMENTS
i. CA: “sufficient to sustain a finding” standard
1. This rule is broader so the 4 elements below don’t have to be met 
ii. 104(a) determination again 
iii. THE STANDARD
1. Preliminary Facts that Must be Met:
a. Must have been a conspiracy
b. Declarant must have been a member of the conspiracy
c. Statement must have been made while the conspiracy was in existence
d. AND statement must have been made in furtherance of the conspiracy 
iv. Examples
1. D for murder and conspiracy to commit murder. D denies any involvement. To prove D supplied poison to kill V, P calls W, bartender, to testify few months before killing, D and Zed were sitting at bar and Zed said to D, “If you can get the anthrax, I’ll take care of the delivery.” D objects on hearsay grounds. How should the court rule?
a. Sustain b/c fail to show conspiracy was hatched (= #1) b/c only evidence to prove conspiracy is stmt itself, .: stmt itself is not enough to prove conspiracy
2. Same facts. Assume D is only charged with murder, not conspiracy to commit murder. How would this affect the admissibility of Zed’s statement?
a. Would not matter b/c just need enough to prove a conspiracy, not that the person was actually being charged w/ conspiracy 
3. Same. Assume after killing, police captured Z and D together, and on way to station, Z said to D, “We should have picked something less detectable in the body.” If a police offer overheard the statement, may the prosecution call her to testify about it?
a. No b/c it is not a statement in furtherance of the conspiracy 
4. D for bank robbery. P alleged D was “lookout” man.  D denies involvement. To prove D not involved, D calls W to testify that before robbery, W in coffee shop when heard Z tell Abel, “If you take care of inside, I’ll keep an eye out for cops.” P objects on hearsay. D claims Z’s statement is admissible as co-conspirator. How should ct rule?
a. Sustain b/c statement is made by Zed and offered against the prosecution; the prosecution is not in a conspiracy, so the exception does not apply
5. Negligence P v. D, company.  P testifies truck crashed through bedroom window and driver said, “I fell asleep while driving.” Hearsay under FRE? Under CEC? What if in CA driver acted properly, accident caused by faulty brakes, and driver’s out of court statement was, “The company mechanic sometimes forgets to check the brakes.”? 
a. No - it is an exemption b/c it is a statement by the truck driver's employee and he is still an employee of Truck Co. 
b. Hearsay but we have an exception - .: admissible hearsay 
c. FRE = Admissible as not hearsay b/c we have a statement made by employee concerning the scope of his employment while still employed
d. CEC = not admissible b/c the speaker is not the employee whose negligence is being imputed to the boss (Truck Co.); the truck driver has acted properly; here, it is the mechanic's negligence (so if he said something then it would be admissible, but not the truck driver whose conduct is what makes the employer responsible)
f. COMPLETENESS DOCTRINE
i. Remainder of any document/statement can be admitted 
1. Under FRE as in exemption
2. Under CEC as exception
g. PRIOR STATEMENTS OF WITNESSES 
i. FRE 801(d) = NOT HEARSAY = See Impeachment 
1. 2 Requirements
a. The declarant must testify at the trial or hearing; AND
a. So, the person must be a witness at the trial
b. The declarant must be subject to cross-examination concerning the prior statement
a. Placed on the stand, under oath, and responds willingly to questions
ii. Creates 3 narrow categories of prior statements of witnesses that are not hearsay
1. Statements inconsistent with the witness's trial testimony
a. The prior statement had to be made at a previous hearing or trial under oath, and is inconsistent with the current testimony.
b. CA: stmt need not have been made under oath!!
2. Statements consistent with the witness's trial testimony
a. Can only be admitted if it is consistent with the current testimony, and if the consistent statement is being offered to rebut an express or implied charge of recent fabrication, bribery, improper influence or motive, etc.
b. The statement must have been made before the alleged fabrication or improper influence. 
c. CA: prior consistent statement is ok ALSO in cases where an inconsistent statement has been introduced to attack witness’s credibility.
3. Statements identifying a person and made after perceiving that person
a. The statement must be one of identification of a person after perceiving the person.
a. The identification must be of a specific person, not a general description.
b. Witness doesn’t have to be asked about the identification, or whatever…you can have a cop testify about the ID without asking witness. As long as wtiness is testifying in the trial and avail for cross-ex, ok!
c. Lineups/photo arrays/happenstance IDs (at police station just randomly) are all ok
d. CEC: to be admissible hearsay (under an exception), the prior identification statement must be made at a time when the occurrence or crime was “fresh in the witness’s memory”
6. HEARSAY EXCEPTIONS
a. All are Labeled Admissible Hearsay Under FRE and CEC
b. AVAILABILITY OF DECLARANT IMMATERIAL 
i. Time Sensitive Statements
1. Excited Utterances
a. A statement relating to a startling event or condition made while declarant was under the stress of EXCITEMENT caused by the event or condition
b. Don't forget about the personal knowledge and relevancy requirements
c. 3 requirements for excited utterances to be admitted
a. There must be a startling event or condition;
b. The statement must relate to the event or condition; AND
c. The declarant must have been under the stress of excitement caused by the event or condition when she made the statement
d. The key is the emotional state of the speaker…is the speaker in an emotional state where they have not had time to reflect?
a. Coma example
2. Present Sense Impressions
a. A statement describing an event or condition, made while declarant was perceiving the event/condition or immediately thereafter
a. = statement is essentially simultaneous w/ the perception 
b. Requirements 
a. There must have been an event or condition;
b. The statement must describe that event or condition; AND
c. The declarant must have made the statement while perceiving the event or condition, or immediately thereafter
c. 5 minutes is too long!
d. CEC
a. Present sense impression is only admissible hearsay under an exception if the PSI statement was made while the speaker was engaged in conduct, and explains, qualifies or otherwise makes more understandable the conduct of the speaker
b. Ex: calm statement of woman, “my bf just kicked me in the head 5 min ago.” 
i. Inadmissible under FRE
ii. = OJ Simpson exception
iii. Admissible under CA rules (OJ Exception), if:
1. Declarant unavailable 
2. Trustworthy circumstances
3. Recorded by paramedic/nurse
4. Describes phys injury
5. At or near time of injury
3. Examples 
a. W testifies that she was in front of the bank at 1:00 P.M. that day when she heard Bystander, scream, “Did you hear that gunshot?” D objects to W's testimony concerning Bystander’s statement. How should the court rule?
a. Although hearsay, it is Admissible b/c it was an excited utterance
b. Excitement is indicated by the screaming about a startling event - a gunshot 
b. W will testify that Bystander did not scream, “Did you hear that gunshot?” until W noticed Bystander looking frantically around her and asked Bystander what happened. D objects on hearsay grounds. How should the court rule?
a. Some time has elapsed, so if she still had some sting from the impact of the gunshot then it would be admissible; if not, then inadmissible 
c. Same case and same circumstances.  Ct is in equipoise. How rule?
a. Inadmissible b/c they need to be more persuaded than not that the statement was made in an excited state 
d. D for assault and battery.  Police officer arrived about 5 min after incident. Officer testify that when approached Victim, V sobbing, and V immediately said, “My husband hit me!” D hearsay objection.
a. Hearsay but admissible b/c the punctuation mark connected w/ the sobbing will qualify as an excited utterance 
i. Typically exclamation point will be connected w/ a verb
1. Scream, sob, etc. 
b. NOTICE the exclamation point!!! 
c. Not admissible b/c the present sense impression is very demanding in that the statement must be made immediately after perceiving the facts
e. Attempted murder of V.  V did not die, but in coma.  As V emerging from coma, opened eyes screamed, “You did it, D!” D objects.  Is this an excited utterance?
a. Yes b/c he just woke up from the coma - focus is not timing, it is the emotional state of the speaker
f. “D just walked into room. It looks like he wants to show me his new chainsaw. Call you back.” Never did. D objects.
a. Admissible b/c this IS a present sense impression b/c he is describing exactly what he saw as it was happening 
g. Prosecution calls police officer, testifies he showed two photos to police tire track expert, and expert said, “Tread patterns match.” D objects hearsay.
a. Although looks like present sense impression, IT IS NOT b/c it is a photo and expert is not perceiving, rather just telling opinion of what happened
h. “D just walked into the room. It looks like he wants to show me his new chainsaw. I am smiling and waiving. Call you back.” D objects hearsay. FRE? CEC?
a. FRE = Overruled b/c present sense b/c he is making it simultaneous 
b. CEC = only parts of stmt are explaining conduct of declarant; questionable under exception that statement regarding chainsaw will be acceptable
i. Same case. 911 call, V said in calm voice, “My former husband kicked me in the head a few minutes ago.” Police arrived, V unconscious. V died of brain hemorrhage. D objects hearsay. FRE? CEC?
a. FRE = Timing is key so TOO LONG under present sense exception and calm voice so no excited utterance
b. CEC = admissible from OJ Simpson Exception
ii. Statements Concerning State of Mind and Physical Condition
1. = Admissible Hearsay (It does not matter if declarant is available as a witness or not)
2. Then-existing State of Mind or Physical Condition = FRE 803(3)
a. = intent, plan, motive, design, mental feeling, pain, hunger, bodily health 
a. Cannot be statements of memory or belief to prove the fact remembered or believed UNLESS it relates to the declarant's will.
b. Limit this to "then existing" state of mind so you will not have a memory problem b/c talking about it right now
c. Internal vs. external distinction
a. Statement of something internal --> admissible
b. Exception: if offering to prove some outside fact --> not admissible
c. Exception to the exception: wills --> can use statement of memory or belief to prove the fact believed in the case of a will
i. Note: If the issue is “is this the genuine will?” then we can use a statement of memory or belief to prove the fact believed
1. Ex: "I believe this is my will" offered to prove that this is his will is ADMISSIBLE under the "unless" clause of 803(3)
d. Hillmon Rule
a. Statement of Intention to do something in the future is admissible AND
b. That the person acted upon that intention
e. Cannot be statements of PAST physical condition or mental status
a. CEC: if declarant is not available as W, their statements of past mental state are admissible (ONLY mental state)
b. BUT IF AVAILABLE, THEN NO!!!
f. What about statements of SOMEONE ELSE’S intentions?
a. Under FRE, maybe they are admissible to show the other person’s conduct in accordance, maybe not
b. Under CA law (Alcalde) these are admissible to show the other person’s according conduct
g. Quick Hypos
a. If letter said "I am here in Crooked Creek" = Not admissible b/c it is a statement of memory to prove the fact remembered
b. BUT "I am here in crooked CO, and I am freezing my butt off" = admissible under exception b/c it is a freezing = feeling = state of mind 
3. Statements for Purposes of Medical Diagnosis or Treatment = FRE 803(4)
a. THIS CAN BE ABOUT “past or present symptoms”..or sensations, OR EVENTS “insofar as reasonably pertinent to diagnosis and treatment.”
a. Ex: Can say “the car ran over my leg.” Cannot include license plate of car.
b. Does not NEED to be to Doctor - can be to paramedic or mom, as long as the person believes it’s going to advance diagnosis or treatment
c. Need not be the statement of the declarant, it can be mom’s stmt or paramedic stmt relaying the injured person’s feelings…OR can be paramedic’s statement “her leg is broken, a car ran over it.”
d. Does NOT cover Dr’s statement remarking on patient’s diagnosis…unless it’s relayed for furthering medical treatment
b. CEC: NO MEDICAL DIAGNOSIS EXCEPTION, except for victim was under the age of 12 describing any act, or attempted act, of child abuse or neglect
4. Examples
a. To prove P not injured, D offers paramedic told P at scene, “luckily, your leg is not broken.” Admissible under FRE 803(3) or 803(4)?
a. 803(3) = no b/c person talking about someone else's medical condition
b. 803(4) = no b/c paramedic is giving diagnosis, not for purposes of medical treatment
b. Same case. After saying, “my hip hurts,” P added, “I fell hard after that car hit me.” Is the statement admissible under either Rule 803(3) or 803(4)?
a. 803(3) = no b/c not statement of mental, emotional, or physical condition - it is a statement of external facts 
b. 803(4) = Yes b/c for the purposes of medical treatment/diagnosis b/c it is reasonable to know the P was hit by a car
c. To prove P was injured, P calls Dr. that examined P at request of P’s attorney, and P said, “My head has been hurting ever since the accident.” Admissible?
a. 803(3) = No b/c it only covers "then existing" state of mind (6 months = too long)
b. 803(4) = Yes b/c statement made for medical diagnosis or treatment even though doctor is being hired not to treat P, but to testify in court
d. Mental Institution. “I am Queen Caroline, and I hereby invoke the rule in my case.” Admissible under 803(3) or 803(4)? Is the statement hearsay?
a. Not hearsay b/c it is offered to prove that she is crazy, not the truth of what is being asserted, .: 803(3) and 803(4) do not matter here 
e. Same case. Suppose the professor’s statement was, “I believe I am Queen Caroline.” Is the statement admissible under either Rule 803(3) or 803(4)?
a. Hearsay now b/c it is offered to prove the truth of what is being asserted
b. But admissible under 803(3) b/c it is a then existing state of mind
f. Z & A for kidnapping and murder of V. To achieve harsher sentence for Z, P wants to show Z killed V. Day before crime took place, Abel wrote letter to husband, “Tomorrow, Z and I going ahead w/ risky plan. I will stand guard, but I don’t want anything to do w/ any violence.” Admissible under 803(3) or 803(4)?
a. Admissible under 803(3) b/c statement is describing Abel's intentions and offered by Abel - then admissible for that purpose 
b. Inadmissible for Z b/c offered to prove Z's intention - but some cts make this admiaaible 
g. “D is planning to come over for dinner tonight.” Is the statement admissible under Rule 803(3)? Is it admissible under Rule 803(4)?
a. No b/c it is not her intention to go to dinner, but rather describing someone else's intention  
h. In response to W's question, P said, “I was feeling fine just before accident.” P unavailable to testify. Is statement admissible under FRE? CEC?
a. FRE = no under 803(3) b/c not a then existing state of mind, but maybe under 803(4) but need more facts
b. CEC = Yes b/c declarant could not take stand and offered to prove physical condition; only yes for purposes of medical condition if minor
i. P’s statement above given to paramedic who asked P about medical condition prior to accident. Assume P available to testify. Admissible under FRE? CEC?
a. FRE = Yes under 803(4) b/c would be used for medical diagnosis and treatment
b. CEC = No b/c declarant could take the stand, and medical condition only applies to minors and for child abuse or neglect
iii. Recorded Recollections 
1. Sometimes people will record events when they are fresh in their minds
2. The Process
a. Typically if a witness forgets part of the facts of the case, you can try to refresh their memory by giving them a document = = refreshing recollection of W
b. Problem w/ this though is usually witness just "remembers" and tells the court what she just read = a bolshit response - but document is otherwise hearsay THOUGH and inadmissible!
c. So if what if witness still does not remember after refreshing, then use this rule
3. Requirements
a. Witness must once have had knowledge about matter
b. Witness now has "insufficient memory" to enable him to testify fully and accurately
c. Memorandum or record of witness's knowledge must have been made or adopted by witness when record was fresh in witness's memory 
a. Made = witness wrote it herself 
b. Adopted = someone else typed up the record, but the witness did something to agree with what was written 
d. AND Memorandum or record must reflect witness' prior knowledge accurately 
4. If these are satisfied, you may read the record to the court
a. But note: the record is NOT admitted into evidence though! 
5. CEC: record can be admitted into evidence at the request of an adverse party
6. Note: refreshing a witness's recollection is not subject to the hearsay rule
a. Lawyer can use leading questions, show W a document to refresh temporary lapses in memory--these methods are not considered evidence
b. Writing - cannot be read into evidence, W may only look at it to refresh memory
c. FRE: Writing has to be produced for adverse party, at ct's discretion. Parts can be excised if irrelevant
d. In CA, the document used for refreshment must be produced to the other party in its entirety, if the adverse party so requests
7. Examples
a. During voir dire examination, W admits she can’t remember exactly when she wrote description, and it might have been several weeks after brawl. P renews objection. How should ct rule?
a. Sustain b/c requirement is that it is fresh in her mind and most likely several weeks is not fresh in her mind 
i. Party offering evidence has burden of proving facts that description was fresh in her mind by a preponderance of the evidence 
ii. 51/49 that it is fresh in mind, admissible, but 50/50, inadmissible 
b. Same case. Assume ct overrules P’s objection, allows W to read into record her description of perp. P, having seen copy of doc, knows W had written “white” before “male,” but crossed it off and wrote “Asian.” P moves for admission of doc into evidence. D objects. How should ct rule?
a. Sustain b/c not the party opponent trying to admit as evidence 
i. However, party opponent can admit this into evidence if it wants to 
c. Same case. Assume that Witness did not write the document. Instead, it was written by Officer, a police officer to whom Witness spoke shortly after the brawl. 
a. Sustain b/c recorded recollection only can be admitted as to which W has knowledge about - the police officer does not have knowledge of what was in the document - and never adopted by the actual witness 
b. But if adopted by witness and confirmed prior knowledge was accurate even if police officer wrote it, it is admissible 
d. D sexually assaulted P. On c-e, D reveals inconsistencies b/w P' testimony and statement gave police.  P admits reviewed daily diary prior to testifying to help refresh recollection. D asks to produce diary. P objects b/c diary contains personal and other embarrassing matters.  Must the court order P to produce diary? If ct orders it produced and P declines, must ct strike her testimony?
a. FRE = No b/c ct has discretion as to whether in the interest of justice the adverse party should get the diary produced 
b. CEC = Yes b/c there is no discretion, the writing must be produced and unless the document is produced, the testimony of the witness will be stricken from the record 
iv. BUSINESS RECORDS EXCEPTION
1. = records of regularly conducted activity 
2. Requirements
a. Memorandum, report, record, or date compilation, in any form
a. Form 
b. Of acts, events, conditions, opinions, or diagnoses
a. Content 
b. CEC - opinions may not be okay 
c. Made at or near the time of accident/condition observed 
a. Timing 
d. By or from information transmitted by, a person with knowledge
a. Whom/ Knowledge 
e. Kept in course of regularly conducted business activity 
a. Is this a record of a transaction of type the business normally engages in 
f. Regular practice of that business
a. Does the business have an established procedure for making this type of record 
b. CEC: no such requirement, the record can be one of a kind 
g. Unless source lacks trustworthiness 
a. CEC: offering party has to show TRUSTWORTHINESS 
h. Satisfies the term of a business 
a. Includes non-profit organizations 
b. An individual person's records (like checkbook) is not a business 
i. B/c does not include personal expenses, but could make the argument it should be included 
3. Examples 
a. P v. D for auto accident. After accident, P taken to ER at Hospital. To prove extent of injuries, P offers ER record, "Preliminary diagnosis: Permanent impairment of anterior keester.” Hearsay? Admitted as business record?
a. Yes b/c offered to prove the truth of what is asserted 
b. Must show the8 elements
i. Yes
ii. Yes
iii. Most likely but could be an issue here 
iv. Yes b/c made by person w/ knowledge - transmitting physician
v. Assume that this is a regularly conducted business activity - treating patients 
vi. Regular practice = yes that every time treat a patient he writes down the diagnosis 
vii. Does not lack trustworthiness
viii. Nonprofit = a business 
b. Same case. Assume record states, “Admitting nurse informs me patient was unconscious when arrived. Preliminary diagnosis is permanent impairment of anterior keester.” D objects b/c double hearsay. How should the court rule? 
a. Exception covers multiple layers of hearsay as long as w/in regular course of business, .: overrule 
c. Industrial accident. P, D's employee, injured on job. Immediately after accident, D directed factory foreman to prepare accident report, which was first accident in history of factory. Report: “In my opinion P got hurt b/c P wasn’t paying attention to what doing.” Foreman unavailable to testify and D offers report into evidence. Admissible over hearsay objection under FRE? CEC?
a. FRE = No b/c this is not a regular practice of business b/c first accident in the company's history AND might fail trustworthiness
b. CEC = Maybe b/c CEC has no corresponding component comparable to the regular practice, but this is an opinion, and opinions = unclear under CEC and party offering it has not shown its trustworthiness 
v. PUBLIC RECORDS EXCEPTION 
1. 3 Types of Public Records
a. Admissible unless circumstances indicate lack of trustworthiness
b. Burden on opposition to show this under FRE
a. Burden on proponent in CA
2. The Types
a. Records that set forth “internal activities” of an agency
a. Payroll records, receipts, disbursements
b. Same rules for both Civil and criminal cases w/ no limitations 
b. Reports that contain “matters observed” pursuant to duties performed by legal officers
a. Setting out sensory things (I found a sample, I saw a gun)
b. For criminal cases = police and law enforcement reports cannot be used against the accused
c. For civil cases = no limitation
d. CEC: no limitations in CA for either (careful of multiple hearsay!)
c. Factual findings
a. Like test results (drawing a conclusion from the observations)
b. Criminal cases = cannot be from law enforcement agency
c. Civil cases = no limitation
d. CEC: no limitations in civil or criminal cases
3. Examples 
a. Murder. State offers report of police forensic specialist who retrieved and then tested two blood samples she found at murder scene and a blood sample she took from D after his arrest. Report describes genetic characteristics of each sample and concludes one crime scene sample is a match for D’s blood sample. D objects to the report on the ground of hearsay. How should the court rule?
a. Sustain b/c under 803(8)(C) these types of records are not admissible in a criminal case unless against the gov't, not for the gov't 
b. Same case. D offers into evidence a portion of same report that states the other crime scene sample does not match D’s blood. P objects. Ct rule?
a. Overrule b/c of 803(8)(C) where it is offered against the government 
c. Same case. P offers into evidence just portion of report in which forensic specialist stated she found crime scene blood samples under V's fingernails. D objects hearsay. How should the court rule?
a. Sustain b/c 803(8)(C) does not apply b/c this is not a factual finding and although 803(8)(B) applies where this is a matter observed, (B) limits the use of the exception and this cannot be used in a criminal case against the accused public record  
d. Same case. Police forensic specialist testifies D's blood matches a blood sample found at crime. On c-e, D challenges W's expert qualifications. P then offers records from W's personnel file at police dept that shows passed all regular proficiency tests w/ flying colors. D objects hearsay. How should ct rule?
a. Overrule b/c 803(8)(A) applies where this is an activity of a public office or agency and (A) does not have a limiting instruction to it like (B) and (C) do 
vi. ABSENCE OF ENTRY IN BUSINESS RECORDS 
1. Admissible to prove the non-occurrence/nonexistence of the matter 
a. Burden on opponent to show sources are untrustworthy
2. Same in CA – but burden on PROPONENT to show business records are trustworthy
c. UNAVAILABILITY OF DECLARANT REQUIRED
i. Declarant MUST be unavailable = admissible hearsay
ii. Unavailability is a preliminary fact that the court must decide pursuant to 104(a)
1. Standard: preponderance of the evidence
iii. When is a declarant unavailable?
1. FRE 804
a. Definition of unavailability
a. A witness is unavailable to testify when:
i. They assert a privilege
ii. They refuse to testify despite a court order
1. Nothing comparable in CA
iii. They cannot remember their own prior statement
1. Nothing comparable in CA
iv. They cannot come because of physical disability or infirmity or mental illness
v. They are absent and party who wants to declare them unavailable has used “reasonable means” to get in touch with them
1. Letter not enough 
2. Telephone call to recent address
3. Forwarding orders from post office?
4. Talk to employer?
5. Contact family members or acquaintances about whereabouts
6. Other steps appropriate to the situation
b. BUT A witness is not “unavailable” if their unavailability has been procured through nefarious doings.
2. CEC
a. Step #5: Only need a subpoena to get in touch with them
b. CA: if you’re disqualified from testifying, you’re unavailable (Ex: don’t take oath)
c. CA: if expert says witness will suffer greater emotional harm by testifying, they are unavailable
3. Examples
a. Suppose after accident, police approached W and asked to point to person who caused collision. W pointed. At trial, W does not remember who she pointed to. P calls officer to testify that W pointed to D. D objects. P responds that W's act qualifies as prior identification under FRE 801(d)(1)(C). D argues that b/c W is unavailable, she is not “subject to c-e concerning prior id.” How should ct rule?
a. Can be unavailable for purposes of 804, but that does not prevent the use of 801(d)(1) to say that witness is not subject to c-e, .: if don't remember, can still be c-e; Unavailability ≠ Not subject to cross examination 
b. P calls member of D's crime family to testify to family’s criminal enterprises. W refuses to take stand despite ct order. Is W “unavailable” under the FRE? CEC?
a. FRE = Yes under 804(a)(2)
b. CEC = No b/c under 240 there is no comparable rule to 804(a)(2) 
c. Same case. W will take stand, but refuses to take oath or affirmation to testify truthfully. Is W “unavailable” under the Federal Rules? The C.E.C.?
a. FRE = Yes b/c in order for someone to be competent as a witness they have to take an oath or affirmation to tell the truth 
b. CEC = Yes unavailable b/c disqualified from testifying if don’t take oath
d. Same case. W sworn and takes stand, but claims to remember nothing about family’s business. Is W “unavailable” under the Federal Rules? The C.E.C.?
a. FRE = Yes unavailable 804(a)(3) b/c lack of memory of the subject matter
b. CEC = maybe b/c no comparable rule to 804(a)(3) in CEC. But could argue there is a physical or mental illness that makes them unavailable 
e. Same case. P unable to serve W summons after repeated attempts. P knows W's cell phone # but never calls to ask if W voluntarily appear. Is W “unavailable”?
a. FRE = No most likely b/c there are probably other reasonable means to get W to attend
b. CEC = Yes b/c unable to compel attendance by subpoena process = a lot easier rule than FRE b/c does not include other reasonable means 
f. Child abuse. Witness is 10, P alleges was sexually abused and beaten by D. While W in ct, his psychiatrist testifies that W is deathly afraid of D and if made to testify, will suffer significant psychological trauma. Is W “unavailable”?
a. FRE = no 
b. CEC = Yes b/c to drag person into ct after going through physical or mental trauma could be extremely painful - thus allow an expert to do this 
iv. Former Testimony Exception 
1. FRE 804 Former Testimony
a. Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination
2. Requirements:
a. Witness is unavailable 
b. Testimony given as witness at another hearing or in a deposition
a. Could be a newspaper reporter 
c. If criminal prosecution, the party against whom evidence offered:
a. Must have been had opportunity to direct, cross, redirect examine AND
b. Similar motive to develop testimony
i. = must have been a party at earlier trial 
1. Ex: Grand jury indictment examination may NOT give the party the same motive 
d. If civil action, party against whom evidence offered is same as above
a. BUT party = same party or predecessor in interest
i. = as long as anyone had opportunity to examine and motive to so sufficiently similar qualifies
3. Rationale
a. This exception exists b/c by definition there is some opportunity to examine that out of court declarant - that opportunity took place in the first case
b. AND that opportunity was in the hands of the very same party (or predecessor in interest for civil action) it is offered against in the second case
c. AND not only did you have an opportunity, but your motives were similar
4. CEC
a. Was this a prior proceeding involving the party against whom the evidence is asserted?
a. If yes, then:
i. If the party against whom the testimony is offered IS ALSO party who offered the testimony in the prior proceeding (against the proponent or a successor in interest), and
ii. The party against whom the testimony is offered had similar opportunity and motive to develop the witness’s testimony
1. Key: if D wants to offer a prior W called before the grand jury against PROS here…(witness said stuff bad for pros), then ok
b. If no, then:
i. Inadmissible in criminal case
ii. In civil case, the party against whom the evidence is offered had a similar opportunity and motive to develop the witness’s testimony
v. Dying Declaration Exception 
1. Admissible hearsay if:
a. A statement is made by declarant
b. Declarant, at the time of making the statement, believed he faced impending death, AND
c. Statement concerns the cause or circumstances of what the declarant believed to be impending death
2. BUT only in a criminal homicide case or in a civil case
a. Attempted homicide does not count 
3. Note: Under FRE, the declarant does not have to die; he only has to be unavailable
4. CEC Exception
a. Admissible if:
a. A statement was made by declarant
b. Declarant had a sense of immediately impending death
c. Declarant made a statement on personal knowledge about the source of his impending death
d. AND Person has to die!
b. Admissible regardless of type of case
vi. Declaration Against Interest Exception 
1. When a person makes a statement against interest it has to be reasonable; they have to be likely to be telling the truth
2. 104(a) applies
3. DO NOT CONFUSE w/ Party Admissions
4. Rules 
a. Declarant is unavailable
b. Can be made by anyone, not just the party (party admissions usually cover the parties b/c they are available, and this rule requires declarant to be unavailable)
c. Personal Knowledge Requirement applies (Note: with party admissions, personal knowledge does not apply)
d. Neutral statements do not qualify (With party admissions any statement, whether neutral or not, qualifies)
5. Under FRE, statement has to be against the declarant's financial or property interests, or make them civilly or criminally liable
a. In CA, civil or criminal liability will work, or if the statement would make someone an object of “ridicule, hatred, or social disgrace.”
6. Under FRE, a declaration against interest (such as a confession) made by somebody else is not admissible unless there are “corroborating circumstances” indicating its trustworthiness
a. No such rule in CA…so confessions are ok here without corroborating evidence!
7. Under Common Law, if a statement is half against interest and half in interest, then must split the statement up and only admit the against interest part 
8. Examples 
a. D for distribution cocaine. D denies, claims Z guilty. To prove Z committed crime, D offers that Zed told his “don” he had set up “terrific cocaine distribution network,” just as “don” told him to do. Z died before trial. P raises hearsay. 
a. Sustain b/c this is untrustworthy - it is in his interest when talking to the drug boss that he set up the drug network
b. Same if Zed made statement to would be drug  buyer 
b.  Same case. Assume Zed made statement to police detective while being interrogated.  D presents evidence that Zed’s apartment had large quantity of cocaine and computerized list of prospective buyers. 
a. Overrule b/c trustworthy statement when speak to police officer b/c person should know it would be against his interest!
b. AND there are corroborating circumstances b/c found a large quantity of cocaine and a computerized list of prospective buyers in his apartment 
c. Murder. V member of clergy. D offers into evidence note shown to be in V's handwriting that reads, “I have swallowed bottle of poison b/c I lost my faith.” P objects hearsay. How ct rule under FRE? CEC?
a. FRE = sustain b/c this rule only applies to declarant's pecuniary or proprietary interest (here, it only lowers people's opinion of him)
b. CEC = Overrule b/c CEC includes a statement that would make someone an object of social disgrace in the community
vii. Forfeiture by Wrongdoing Exception
1. A statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness….is not inadmissible hearsay
2. = admissible hearsay if D procured the unavailability of a witness 
a. Threats count! 
3. For Conspirators 
a. Under Cherry, if a witness is made unavailable by the actions of a conspiracy, ALL co-conspirators can be deemed to have waived confrontation and hearsay objections as a result of certain actions that are:
a. In furtherance, 
b. Within the scope, and 
c. Reasonably foreseeable as a necessary or natural consequence of an ongoing conspiracy
i. Must take affirmative steps to withdraw from conspiracy 
4. In CA, such a statement is admissible hearsay if:
a. A criminal proceeding only
b. for a serious felony,
c. there is clear and convincing evidence that the declarant’s unavailability was caused by his homicide death or kidnapping,
d. there is clear and convincing evidence that the D caused, aided or solicited the death/kidnapping of declarant;
e. the unavailable declarant’s statement is memorialized and made to law enforcement official, notarized; AND
f. made in circumstances to indicate trustworthiness.
5. NOTE: Parties have a Constitutional right to confront witnesses, thus the court must be careful in applying this exception
d. THE RESIDUAL EXCEPTION
i. FRE 807
1. Admissible if: 
a. 4 Requirements
a. Reliability
i. Not covered by 803 or 804 but has equivalent circumstances to guarantee trustworthiness
b. Materiality
i. Offered as evidence of a material fact
c. Probative value
i. More probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts
d. Interests of justice
i. Purposes of these rules and interests of justice will be served 
2.  However, this rule is rarely used to admit evidence! 
3. Near Miss Theory 
a. If you get close to satisfying all of the elements, but one element is missing, maybe it is close enough to make it trustworthy enough to admit it 
b. BUT NOTE: some cts go complete other direction b/c Congress enacted these hearsay rules for specific reason, so if missing one of elements, then NO b/c otherwise Congress would have enacted a back door exception 
ii. CEC: No residual exception
1. BUT Random CA Rule that is an exception to hearsay
a. Minor child declarant has to be unavailable where:
a. D has confessed to a crime involving child sex offenses
b. the statement is of a child under 12,
c. where the child is unavailable to testify
d. the statement was made prior to D’s confession
e. The statement was recorded by a social worker or police officer 
iii. Examples
1. Product liability.  P claims Husband was driving new car manufactured by D when car’s defectively designed steering mechanism failed, causing him to lose control and crash. H died, but recorded a description of what happened. P offers tape. Assume Zed was also in car when accident occurred, and car, though badly damaged, has been preserved. D objects hearsay to tape recording. How should the court rule?
a. Sustain b/c there is no need b/c we have both the car in evidence AND a witness b/c Zed was there and can still testify
b. Also, may not be trustworthy b/c he would have interest in subsequent action  
2. Same facts. Assume, however, H was alone in car and car was damaged so badly cannot determine what happened. P asks ct to admit H’s tape under 807, the residual exception. D objects on hearsay grounds. How should the court rule?
a. Overrule b/c no car and no Zed now so there is no evidence
b. Also there is still a trustworthiness issue, but have a need issue that would  outweigh the trustworthiness 
3. D possession of cocaine w/ intent distribute. Grand jury indicted D after hearing Zed's testimony, who was granted transactional immunity before testimony. In that testimony, Z admitted conspired w/ D to obtain and sell lg qty of cocaine, and testified about important details of planning and execution. Before trial, Z died in auto crash.  At trial, P offers Z’s grand jury testimony. D objects hearsay. How should ct rule?
a. Sustain b/c D never had an opportunity to examine the witness so no evidence 
b. However, could argue that this information is trustworthy enough b/c it took place in front of a grand jury where you are under oath, in a courtroom, etc
c. Near Miss Theory could apply, but some courts go complete other direction
4. Same facts, except suppose in Z's grand jury testimony Z declared she knew great deal about D’s activities, and certain D had nothing to do w/ crime. Z died before trial. D wishes to offer Z’s grand jury testimony. P objects hearsay. How should court rule?
a. Uncertain b/c former testimony exception would not work here b/c the motive of prosecution during a grand jury is different than here
b. But whether that testimony is enough to meet the trustworthiness argument is arguable - Another near miss case 
e. HEARSAY AND THE CONSTITUTION 
i. Even if there is no federal rule, there could be an objection under the Constitution
1. The Confrontation Clause of the Sixth Amendment of the Constitution
a. "In all criminal prosecutions, the accused shall enjoy the right...to be confronted with the witnesses against him..."
b. But what does this mean? = See Standard
ii. STANDARD FOR CONFRONTATION (Crawford)
1. Hearsay is inadmissible against D only if that hearsay is testimonial in nature 
a. If it is not testimonial, then there is no Confrontation Clause objection 
b. If it is testimonial, here is the standard:
a. Testimonial hearsay is inadmissible unless:
i. The declarant is unavailable and the defendant had a prior opportunity to cross-examine the declarant OR
ii. The prosecution actually produces the declarant at trial 
2. What does testimonial mean?
a. Hearsay in the form of former testimony is testimonial 
b. Hearsay not given in the courtroom can still be testimonial where it has the function of testimony
a. When the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution 
b. Examples
i. As in a hearsay statement given to the police when the police are accumulating evidence to use in a case 
ii. So what is said to the police is the equivalent of testimony 
iii. However, some statements given to the police are not testimonial
1. Ex: Statements given to police in an emergency - ongoing police action 
iii. Examples
1. Bob for bank robbery. Alice, alleged accomplice, told police while under interrogation that she was mastermind of crime but Bob also involved. Alice died while in custody. Would admission of Alice’s statement against Bob violate Confrontation Clause?
a. Yes b/c Fail both parts where statement is testimonial in nature
b. Here, Declarant is unavailable and defendant did not have a prior opportunity to cross-examine AND prosecution did not present the witness at trial 
2. Same case. While in jail, Alice made same statement to Sally, her cellmate. Unknown to Alice, Sally was police officer posing as prisoner. Violate the Confrontation Clause?
a. Uncertain b/c although police officer, it is a cell mate so uncertain if this statement is testimonial or not b/c SC has not given concrete def of testimonial 
3. D for shooting murder of V. D claims wrong place, wrong time, and killing by another person. At trial, P calls W to testify arrived at scene moments after shooting and saw Z kneeling next to V, sobbing. If permitted, W will testify that Z suddenly pointed to D and screamed, “You did it!” Z died before trial. Violate Confrontation Clause?
a. Deal w/ the hearsay objection by an excited utterance, but does it violate CC?
b. No b/c this is NOT testimonial - No structure of questioning by police officer and not literally testimony 
f. CONSTITUTIONAL LIMITS ON EXCLUSION OF HEARSAY
i. If Hearsay offered by D in a criminal case is excluded, can raise an issue of constitutionality
1. = DPC problem
2. Remember FRE take a back seat to the Constitution  
ii. Typical Rule (Chambers)
1. It has to look like we are going to convict an innocent man by excluding reliable evidence AND 
2. Evidence would have made a difference 
3. Note: If evidence law is odd so that it excludes evidence where D was pretty innocent, then there is a Constitutional DP objection 
iii. Examples
1. Chambers - SC motivated by 2 Factors to overturn MS evidence rules:
a. D seemed pretty innocent - Evidence being excluded was substantial and could be shown in a very convincing way that the D was innocent
b. MS' evidence rules seemed out of sync w/ modern evidence laws
2. D for murder. Crime witnessed by several people, each whom identified D in non-suggestive line-ups. At trial, D calls W and wishes to have her testify that Z, casual acquaintance of D, confessed she committed murder. Z is unavailable. D unable to present any evidence corroborating trustworthiness of Z’s statement to W. P objects hearsay. D says exclusion would violate constitutional rights. How ct rule?
a. Overrule b/c this is not like Chambers
a. There is substantial evidence showing this guy is guilty so does not look like we are convicting an innocent person AND
b. Court is enforcing the standard rule concerning statements against interest - Not the odd MS rules like Chambers 
7. CHARACTER EVIDENCE
a. Definition of Character
i. Makes a generalization about a person and it conveys a moral or ethical judgment on the person
1. Ex: "He is violent", "She is a reckless driver", "He's careful" 
b. Pointers
i. REMEMBER: the character trait has to be PERTINENT, thus relevant
1. Ex: Violence in a bribery case will not be pertinent
2. Hypo: Pros of D for burglary after store closed. D hid in store at closing and stole stuff after everyone left. In defense, D calls W to testify she knew D for many yrs, and in her opinion, D is law-abiding, peaceful person. Pros. objects. How should ct rule?
a. Law abiding is pertinent; but peaceful is not b/c this is not a violent crime 
ii. 403 dangers can also make character evidence inadmissible
iii. Character evidence can be admitted to prove motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident
iv. Note: Reputation as to character is admissible over a hearsay objection b/c:
1. FRE 803. Exception (21) Reputation as to character. Reputation of a person's character among associates or in the community
c. Approach
i. 4 Preliminary Questions
1. For what purpose do you seek to prove character?
a. Character itself is a material issue in the case
a. 3 Examples
i. Defamation
1. Truth is a complete defense
2. Ex: "Joe is a crook" --> need character evidence to prove Joe had reputation as crook
ii. Negligent Entrustment
1. Ex: City bus hired the city drunk to be a driver --> need character evidence to prove it was commonly known that X was the town drunk
iii. Wrongful Death
1. Ex: For spouse and receiving damages; if spouse had great reputation as husband, damages = large, but if bad husband Marge may be better off w/o him, thus smaller damages 
b. Character as circumstantial evidence to infer conduct
a. Character is used as a vehicle to infer how this party acted at the time of the event
c. Character to impeach the credibility of a witness
a. Not substantive evidence
2. What method can you use to prove character?
a. Specific acts of conduct = 405
b. Reputation = 405
c. Opinion testimony
3. What kind of a case is it - civil or criminal?
a. The rules differ
4. Character for what trait?
a. What is the pertinent trait of character - the trait that is the substantive factor of the law
a. Larceny - Honesty or dishonesty
b. Assault - Peacefulness or violence
c. Perjury - Truthfulness  or lack of it 
d. CHARACTER AS CIRCUMSTANTIAL EVIDENCE TO INFER CONDUCT 
i. Methods to Prove Character 
1. Specific Acts of Conduct
a. NOT ALLOWED as circumstantial evidence to infer conduct
2. Reputation
a. ALLOWED 
ii. Kinds of Cases Matter!!!
1. Civil Cases
a. No character evidence is allowed in civil cases for #1!!!
b. = no character as circumstantial evidence to infer conduct (#2)
c. Ex: P suing D for neg in auto accident. P wants to bring in evidence that D was known reputation for Daredevil Dan. Thus, his prior conduct was recklessness, .: he was negligent here.  NOT ALLOWED! 
2. Criminal Cases 
a. FRE 404
b. No bad character evidence is allowed in any form at initiative of prosecution to infer guilt UNLESS and UNTIL Defendant takes initiative to show his good character to infer conduct, mainly innocence 
a. = the MERCY RULE 
b. If used for some other reason than to infer guilt, it can be admissible
i. Ex: owner of bank loses money from illegally gambling; decided to borrow $500 from bank; he embezzles the $500; to cover up that he falsifies the books; then when auditor comes, he burns the books and bank; Pros. Chooses to only charge him for arson
ii. Here, all of these illegal acts will be admitted b/c not used to prove guilt, RATHER they are used to show motive and opportunity 
iii. Judge MUST ALSO WEIGH 403 ISSUES 
c. Once the door is open, Prosecution is allowed to show bad character 
d. BUT if D takes the stand, his testimony can be impeached which means some of his character can be allowed 
e. CA says the same
iii. 2 Ways Prosecution Can Rebut = FRE 405 
1. By cross-examining accused's own good character witness as to any specific acts that would tarnish the reputation of the accused or affect opinion
a. Ex: Pros says have you heard accused has been arrested 6 times for robbery?
a. If have not heard that, then probably don’t know his reputation b/c people would certainly be talking about that 
b. This is LIMITED to cross examination only
a. Ex: Pros. cannot then bring 6 other witnesses testifying that he was arrested the 6 times b/c then it would be direct examination 
b. And to ask about specific instances, P must have a good faith belief in the underlying event to even ask about the event (cannot just throw up a bunch of red herrings unless there is some basis) 
2. Can call their own bad character witness of Defendant
3. CEC seems to imply that no one can ever use specific instances...even on cross…but the good news is that we have the const amendment that says “all relevant evidence is admissible” – so that means specific instances are ok on cross.
iv. 5 Common Scenarios for Character Evidence of the Victim 
1. D calls witness to attacks the reputation of the victim 
a. = admissible 
b. But FRE: no specific instances of victim’s character.
c. CEC: D can offer specific instances of victim’s conduct to show victim’s character
2. Pros wants to respond w/ witness that Victim has good reputation in community
a. = admissible but it has to be related to the character trait claimed by D 
b. FRE ONLY: If the D claims victim was the first aggressor in a homicide prosecution, the prosecution CAN BE THE FIRST TO OFFER CHARACTER EVIDENCE, supporting the victim’s peaceful character
c. CEC: no equivalent, prosecution cannot offer evidence of victim’s peaceful character to rebut
3. Pros. Wants to call witness that D has a bad reputation 
a. = admissible b/c by attacking character of victim, D opens the door to himself BUT only for the same character trait that D attacks of the victim
b. CEC
a. Inadmissible b/c D has opened the victim’s character door but D has not opened the character door to himself
b. It remains shut BUT if D attacks victim for violence, then the door is open
i. CA exception only applies to proof of violence, not dishonesty
4. D wants to call witness that said saw Victim got into three other prior bar fights in which he almost killed these people 
a. = not permissible b/c this is a specific act
b. In CA if the accused offers evidence that the victim was violent, the prosecution can offer evidence that the D was violent and use specific instances of D’s conduct.
5. D calls witness to testify to #4 AND I told D about it before the incident in this case
a. If offered to show character of victim for violence, then no
b. BUT admissible to show the state of mind of D himself 
e. SEXUAL CONDUCT CASES 
i. RULES
1. FRE 413: for a criminal sexual assault case, evidence of D’s specific instances of prior sexual assault conduct (including child molestation) are admissible to show D’s conduct
a. NO opinion or reputation evidence (until D opens that door)
b. CEC: same rule
2. FRE: For a criminal child molestation case, evidence of D’s specific instances of prior child molestation is admissible, to show D’s conduct But NO opinion or reputation
a. Child molestation CAN be used in sexual assault cases BUT sexual assault CANNOT be used in child molestation cases 
b. CEC: same, but even specific instances of a prior sexual assault is admissible against an accused child molester, AND amendment seems to indicate that, for example “D’s reputation for sex assault/child molestation” may be admissible
3. FRE: In Civil Cases for sexual assault or child molestation (the only civil cases where character evidence is admissible), evidence of specific instances of child molestation/sexual assault are admissible to show D’s conduct.
a. CEC: in a civil case, no rule .: NO character in a CA civil case
b. Also CEC: in any civil action, specific instances of P’s sexual conduct are not admissible to prove consent. So, there is no balancing here and it is simply a rule of exclusion
c. BUT FRE 412: The Rape Shield Statute - evidence regarding victim’s sexual promiscuity is inadmissible, unless probative value substantially outweighs harm and prejudice
a. CEC §1103 is the equivalent
4. CALIFORNIA ONLY: in a criminal prosecution for domestic violence, prosecution can introduce evidence of D’s commission of a specific instance of domestic violence.
5. FRE: In a criminal sexual misconduct case, D can only offer 2 things against victim’s character:
a. Specific instances of victim’s prior sexual conduct with another person, to prove that the semen, injury or other physical is not from D.
b. Specific instances of victim’s prior sexual conduct with D, to prove consent.
c. NO opinion or reputation evidence
d. CEC: more or less similar to FRE
6. FRE: In a civil sexual misconduct case, evidence about P’s reputation is admissible only if P puts her reputation in issue But: evidence of specific instances and opinion evidence are admissible, REGARDLESS of what victim does, BUT still must do 403 balancing
a. CEC: No character evidence about victim, unless it is evidence about VICTIM’S CONDUCT WITH THE PERPETRATOR (no balanced approach to that limited evidence in CA) 
f. OTHER CRIMES, WRONGS, OR ACTS 
i. FRE 404(b)
1. [Under 404a general rule was saying character not admissible to prove conduct]
2. But if Evidence offered is Uncharged Misconduct (a bad act that was not charged or basis for prosecution), then:
a. If uncharged misconduct evidence is used to prove charged misconduct and is done through character (i.e. he is a bad guy), INADMISSIBLE
b. BUT if used to show MIMIC facts, ADMISSIBLE 
a. Motive
b. Intent
c. Mistake (lack of mistake/Knowledge)
i. But just b/c have knowledge now of something does not mean it is logically probative that in past you had that knowledge
d. Identity
i. = Rare item that you know D had in his possession
ii. Anything that connects D to crime when he claims he didn’t do it 
e. Common plan or preparation
i. Note: can also show opportunity, lack of accident, modus operandi
ii. The KEY = TIMING
1. No requirement that evidence must be committed before the act at issue in the case
2. .: Evidence of either prior bad acts, or later bad acts, is admissible to show something other than conduct (i.e. a mimic fact)
3. BUT if large time in gap, then probative value of MIMIC fact identity is low 
iii. Hypos
1. Murder - Roadrunner shot.  Coyote admits shooting R but claims accidental.  Evidence offer that wk be4 shooting, C tried to drop anvil on R, gave R bday cake w/ dynamite for candles, and put black widow spider in R's jock. C objects. How should ct rule?
a. If used to show he is violent and therefore committed act, inadmissible
b. BUT admissible to show intent (Clear intent that he was trying to kill roadrunner before, and therefore attempt to kill was not a mistake, clearly intentional)
2. D for bank robbery. Perp. entered bank wearing Smokey Bear costume, approached teller, told her money was needed to “feed hungry bears,” held out sack to fill, and left.  D claims to be in another city when crime committed. P calls W to testify that on 2 occasions in past month, served as lookout for D when D committed bank robberies in same city using same method. D doesn't deny other robberies, but objects b/c violates character evidence. How should pros. respond? How should ct rule?
a. It is a MIMIC factor - Intent .: overrule
b. Hint: look at what D says (You got wrong guy, not me; was an accident = intent) 
iv. How Similar Must Charged and Uncharged Conduct Be?
1. For prior act to be probative of identity, 2 requirements about that prior act:
a. Must be similar to the act charged AND 
b. It must be unique, unusual, a rare way to commit the crime
a. = shows that uncharged misconduct is one step in a larger scheme/plan to commit the crime charged
2. But how strong does evidence have to be - FRE 104
a. 104(a) = preponderance if preliminary fact
b. 104(b) = low “sufficient to support a finding” standard à would an RPP believe the crime, wrong, or act took place?
3. Examples
a. Murderer waited outside V's home, accosted him when got out of car, forced him into house, took all money and jewelry, and shot him. D denies crime. To prove D was killer, pros wishes to present evidence that several wks earlier, D had committed murder in nearby town using same method
a. = NOT admissible b/c not unique enough - this is a common method 
b. Parking valet for car theft. Day be4 car stolen, D parked it. D denies. To prove D committed crime, pros wants to present that when D parked car, he made clay impression of key. D objects b/c not sufficiently similar. How should ct rule?
a. Admit b/c this proves there was an opportunity or potential plan to commit the crime - fact that these acts are not similar does not defeat the conclusion that the evidence proves a mimic fact
v. Huddleston 4 Step Inquiry for Uncharged Misconduct Evidence
1. Evidence offered for proper purpose
a. Party needs to set forth reasoning that supports admissibility as long as no inference as to the actor's character is made
2. Evidence must be relevant to prove 404(b) fact in question
3. Probative value must not be substantially outweighed by the danger of unfair prejudice or other concerns under Rule 403
4. Pursuant to 105, court must issue a limiting instruction if a party requests it to do so, and may issue an instruction even in absence of a request 
vi. Distinguising MIMIC Facts and Doctrine of Chances
1. Doctrine of Chances
a. Evidence not admitted to show D is violent guy (inadmissible for that purpose)
a. Simply offered to show it is beyond the scope of reasonable probability
b. The chances are so improbable, it is unexplainable for anything other than the alleged misconduct to occur
a. = no coincidence 
g. HABIT EVIDENCE 
i. Definition
1. Evidence concerning the propensity of a person repeatedly to act in a certain manner in a specific situation 
2. Does not make a general statement but rather refers to a specific instances
3. Does not convey a moral or ethical judgment 
4. Note: Organizations have habits as well
ii. FRE 406
1. Unlike character evidence, habit evidence may be used to prove that an individual’s conduct on a particular occasion was in conformity with his habit or routine practice
2. We have to have testimony or other evidence indicating that the person had the habit (104(a) determination – preponderance of the evidence).
a. The rules don’t tell us how many times is good enough for a habit
a. But needs to be more than 3 
b. Has to be something that occurs over and over again, that’s been seen many times
iii. CEC = same
iv. Hypo
1. Freeway collision. P claims D going at least 80 mph when lost control and struck P. D denies speeding. At trial, P calls W to testify that she has ridden w/ D on scores of occasions, and that D almost always drives “very fast.” D objects. How should ct rule?
a. Sustain b/c "very fast" is not a specific instance
a. If it was on this freeway on this particular stretch, then it would be overruled
b. Note: the more specific the evidence, the more habit evidence qualifies  
h. SIMILAR EVENTS 
i. For evidence to be relevant, it usually needs to be about THAT event
ii. BUT sometimes evidence about other people, other events other than the ones that are directly involved in the case, the evidence is relevant b/c of similarities that connect the people/other events to the people/events in question 
iii. No SPECIFIC RULE, thus = regular relevance rule
1. Evidence is relevant if it makes a fact of consequence more or less probable
2. Whether evidence affects probabilities is determined by how similar events are
iv. RULE (More or Less):
1. Relevant and admissible if:
a. Close in Time
b. AND UNDER SIMILAR CIRCUMSTANCES  
v. Examples
1. Negligence by P v. D, railroad co., following collision b/w P’s vehicle and D’s train. P claims gate was not down and light not flashing, so started to cross tracks. D denies gate and signal not working. To prove gate and signal not working, P presents on two occasions in yr before accident, drivers narrowly avoided collisions at same crossing b/c gate and signal not operating. D objects. How should ct rule?
a. Overrule b/c it is relevant - if it did not work before, it is more probable that it did not work here (also, closer the timing, more likely problem still in existence)
2. Negligence. D, supermarket owner, for injuries when P slipped and fell on floor of produce section. Raining outside when accident occurred. To prove floor surface was unreasonably dangerous, P presents that in past 2 yrs, several customers slip-and-fell in produce section. D objects. How should ct rule?
a. Sustain b/c rain makes it a different circumstance than the other situations 
8. EXCLUSION OF RELEVANT EVIDENCE FOR POLICY REASONS 
a. SUBSEQUENT REMEDIAL MEASURES 
i. FRE 407 
1. After an injury/accident has taken place, the D may take some measures (repairing the problem, redesigning the product, doing something that would have made the injury/harm less likely to occur) 
2. That evidence is NOT ADMISSIBLE TO PROVE negligence, culpable conduct, or product defect
a. Ex: inadmissible if someone later fixed something, but if remedial measures taken before the injury = admissible 
3. BUT can be admitted for another purpose:
a. Proving ownership
b. Control 
c. Feasibility of precautionary measures
a. = If D claiming no way they could have avoided this problem - Nothing they could have done or precaution they could have taken, it opens the door to the remedial measures evidence
b. NOW admissible to prove, “oh yes you COULD have done something”
d. Or Impeachment
ii. Rationale 
1. Primary goal of tort law is to encourage people to take steps to avoid accidents so we don’t want to create rules that penalize such conduct 
iii. CA: admissible to show product defect
b. COMPROMISE AND PAYMENT OF MEDICAL AND SIMILAR EXPENSES
i. Compromise Offers 
1. FRE 408
a. Evidence of a party’s offer to settle or compromise a disputed claim, or admissions in connection with settlement negotiations, are inadmissible to show liability or invalidity of claim or invalidity of amount claimed
b. Must BE:
a. A Claim AND
b. A Dispute over liability and/or damages in relation to that claim 
c. Important Features
a. Applies to both parties
b. One or both parties must be engaged in a bona fide effort to compromise
c. Applies to both completed compromises and unsuccessful efforts
d. Excludes settlement demands/offers and conduct or statements made in negotiations 
e. Only applies when evidence offered to prove liability for or invalidity of the claim or its amount
f. Party may not shield evidence in negotiations
g. Not limited to parties currently at trial 
d. BUT does not require exclusion for proving:
a. Witness' bias or prejudic
b. Negating contention of undue delay
c. AND proving an effort to obstruct a criminal investigation or prosecution
2. Rationale
a. To avoid discouraging compromise 
b. We want to encourage settlements, otherwise court system would be extremely bogged down 
ii. Medical And Similar Expenses 
1. FRE 409 
a. Offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury
b. Note: only offer is excluded under this rule, but the statements surrounding the offer are not excluded 
iii. Examples
1. P v. D for negligence in auto accident. P’s car damaged, but P suffered no physical injury. P wishes to testify immediately after collision, D said, “It’s my fault. Please let me pay your damages.” D objects on hearsay grounds and compromise rule. How should curt rule?
a. Overrule b/c this is a party admission, not hearsay 
b. Overrule b/c 408 only applies to offers to settle claim that is disputed as to validity or amount --> not applicable here b/c D admits to liability
2. After 3-car collision w/ P, D, and Zed, P v. D&Z. After negotiation, P settled w/ Zed for small % of total damages. Zed, in turn, agreed testify favorably to P. Also, P agrees if obtains judgment against D in excess of certain amount, Zed receive share of excess. At trial, Zed testifies D started accident by speeding and running red light. D wants to ask Zed on c-e about settlement w/ P. P objects, citing 408. How should ct rule?
a. Overrule b/c evidence can be admitted because FRE 408(b) does not require exclusion for proof of a witness’ bias - Here, the compromise agreement is evidence showing that Zed has a bias so it is admissible
iv. CEC = same WITH
1. CEC 1160 - Expressions of Sympathy or Benevolence 
a. Portion of statements, writings, or benevolent gestures expressing sympathy or a general sense of benevolence relating to pain, suffering, or death of person involved in accident and made to that person or to the family shall be inadmissible as evidence of an admission of liability in civil action
b. A statement of fault, however, is still admissible
c. PLEA EVIDENCE
i. FRE 410
1. Makes INADMISSIBLE in civil or criminal proceeding:
a. Withdrawn guilty plea
b. Nolo contendere pleas
c. Offer to plead guilty
d. Any statement made in a plea discussion with an attorney for the prosecuting authority, that did not result in a plea of guilty
a. In which D did not waive his rights 
b. Ds can waive their rights to keep plea discussions excluded b/c Pros. would not enter into negotiations unless D agreed to have statements made in plea bargaining able to used for impeachment purposes 
2. CEC = Same BUT CA const may include the statements made during the course of a plea negotiation 
3. Note
a. Statements implicating someone else, made during a plea negotiation, may be admissible against the other person
b. Guilty plea that is not withdrawn is admissible hearsay, for a mimic fact
ii. Rationale
1. Court wants to encourage plea bargains
iii. Examples
1. D for possession of narcotics w/ intent to distribute. At trial, pros. presents evidence that after read Miranda rights, while being transported to police station, D said, “Can’t we work something out? I was only going to sell enough stuff to make sure I could pay rent.” D objects. How should ct rule?
a. Overrule b/c 410 refers to formal proceedings only, not discussions w/ police
d. EVIDENCE OF LIABILITY INSURANCE 
i. FRE 411
1. Evidence that person was or was not insured against liability is not admissible upon the issue whether the person acted negligently or otherwise wrongfully
2. Can be admissible when offered for another purpose, such as proof of agency, ownership, or control, or bias or prejudice of a witness
a. If inadvertently revealed, limiting instruction will suffice usually 
ii. Rationale
1. Why inadmissible?
a. People do not act less carefully simply b/c covered by liability insurance 
b. Encouraging people to obtain policies of liability insurance is one way to help ensure compensation of accident victims
c. Unfair Prejudice = Concern is that juries might use existence of insurance as an excuse to compensate injured victim w/o regard to legal merits of claim 
iii. CEC basically the same rule
9. EXAMINING WITNESSES 
a. Mode of Witness Examination 
i. FRE 611. Mode and Order of Interrogation and Presentation
1. Control by court. The court shall exercise reasonable control over the mode and order of interrogating witnesses and presenting evidence so as to 
a. Make the interrogation and presentation effective for the ascertainment of the truth, 
b. Avoid needless consumption of time, and 
c. Protect witnesses from harassment or undue embarrassment
2. Scope of cross-examination. Cross-examination should be limited to the subject matter of the direct examination and matters affecting the credibility of the witness. The court may, in the exercise of discretion, permit inquiry into additional matters as if on direct examination
3. Leading questions. Leading questions should not be used on the direct examination of a witness except as may be necessary to develop the witness' testimony. Ordinarily leading questions should be permitted on cross-examination. When a party calls a hostile witness, an adverse party, or a witness identified with an adverse party, interrogation may be by leading questions.
ii. Covers 3 principles that concern evidence coming from a witness: 
1. (1) gives the judge the basic broad power and discretion to control what happens during a trial. He controls how and when the evidence will be presented
2. (2) Discusses the scope of c-e. It must stay w/in subject matter of direct examination
3. (3) Leading questions cannot be used on direct examination, but are ordinarily 
allowed on cross
b. Rationale
i. Reveal the truth
ii. Save Time
iii. Protect witness from abuse 
c. Scope of Cross Examination 
i. Limited to subject matter of direct and matters affecting credibility of witnesses. But, ct does have discretion to "permit inquiry into additional matters as if on direct examination."
d. Questioning 
i. A Question is Objectionable if: 
1. Ambiguous or Unintelligible = Unclear what facts it seeks to reveal
2. Confusing = May cause the jury to misconstrue its significance
3. Misleading = Mischaracterizes earlier received evidence or in some other manner tricks the witness and the jury into assuming a fact that has not been proven 
4. Compound = Simultaneously poses more than one inquiry and calls for more than one answer
5. Argumentative
6. Assumes facts not in evidence = Goes beyond merely mischaracterizing prior evidence; it invents facts not supported by any admitted evidence 
7. Asked and answered = but judge usually allow opposing party to ask same question
8. Narrative = open-ended inquiry for a lengthy response 
9. Leading
a. Definition
a. Question that suggests the answer - "Isn't it true that...", "You ran through the red light, didn’t you?"
b. FRE 611(c)
a. Leading questions not allowed on direct, but allowed on cross
c. Not allowed on direct unless witness is:
a. Adverse
b. Hostile
c. Feeble-minded (child), retarded, mentally ill (“not present”) OR
d. Refresh recollection if a party forgets
d. Can be asked on cross unless attorney is cross-examining his own client
e. Rationale
a. Limit to c-e b/c we don’t want the lawyers to be testifying, we want the witnesses to testify, .: don’t want lawyer suggesting things to the witness 
b. But on c-e allow this b/c we figure that chances are the witness wont just go along w/ what is suggested b/c two are usually at odds 
e. IMPEACHMENT 
i. Intro
1. TWO ISSUES TO WATCH FOR 
a. Is there any limit to the admissibility of extrinsic evidence to impeach witness?
a. Evidence to impeach witness can come from only two places
i. The mouth of the witness itself
1. Admit to things that undermine her own credibility 
ii. Anywhere else
1. = extrinsic evidence 
2. Ex: testimony from another witness, prior statement of witness #1
b. Are there any foundational requirements for the impeachment evidence?
2.  Approach to all evidence issues:
a. Identify the evidence
b. Ask what it is offered to prove
c. Determine its relevance for that purpose
d. Apply rules governing admission for that purpose
3. APPROACH FOR WITNESS CREDIBILITY
a. What is the evidence?
b. Is it offered to support the credibility of a witness?
a. If so, has credibility been attacked?
c. Is it offered to impeach the credibility of a witness?
a. If so, determine the method of impeachment and ask, is the evidence relevant and admissible under the law governing this method?
i. To determine its relevance, apply the principle of FRE 401. To determine its admissibility ask:
1. Does the law for the method in question require that proof of the impeaching facts be elicited during cross-examination of the witness being impeached, or does that law permit proof from other sources (extrinsic evidence)?
2. Are all other foundational requirements for this method of impeachment satisfied?
d. Would admission of the evidence violate any other rules, such as Rule 403?
ii. Who May Impeach a Witness
1. FRE 607 
a. Any party can impeach a witness, even party who called that witness
b. BUT cannot impeach own witness if sole purpose is to get otherwise inadmissible evidence in front of the jury
a. .: if the evidence would otherwise be admissible, then there would be no problem
b. OR if attorney is surprised by witnesses answer, the courts will allow it as long as the attorney acted in good faith
c. Can also be taken out via a 403 objection – unduly prejudicial evidence
iii. Impeachment Methods Not Governed by Specific Rules 
1. 6 Bases for Attacking Credibility
a. Lack of opportunity to observe/perceive accurately
a. Extrinsic evidence w/ No limit 
b. Ex: sun in eyes, tree in the way, distractions 
b. Lack of capacity to observe/perceive accurately
a. Ex: poor vision, poor hearing, recollection 
b. Proper to reveal intoxication, but not to reveal person as alcoholic
c. Contradiction 
a. Cannot admit extrinsic evidence to contradict on a collateral matter
b. Theory is that if contradict witness to some fact, might be wrong as to everything else too
i. Waste of time for collateral matters 
ii. Ex: bank robbery. W testifies saw robber and it’s a person who looks just like D. D’s atty says “you testified earlier that you were making a deposit, at teller window, weren’t you?” "Yes."  Atty then tries to call W, other teller, to testify that W made a withdrawal
d. Lay opinion 
a. If based on personal knowledge 
e. Expert opinion 
a. Only to decide the facts
b. Cannot tell the jury the facts of who to believe and who not to believe
f. Demeanor of a Witness  
iv. Witness Character  
1. Relates to general credibility of witness, rather than believability of specific testimony, and suggests something about the ethics or morals of that witness
2. Three types of Evidence to Attack or Support Credibility 
a. Opinion and reputation evidence of a witness
a. FRE 608(a)
b. Specific instances of conduct of a witness other than conviction of a crime
a. FRE 608(b)
c. Conviction of Crime
a. FRE 609 
3. Opinion and Reputation Evidence 
a. FRE 608(a) and CEC = same 
a. Only character evidence of a witness for truthfulness or untruthfulness will be admitted (no evidence of other character traits allowed)
b. Evidence of the witness’s Truthfulness will only be admitted if this character trait has been attacked (witness is untruthful)
i. Can be first to offer evidence if attacking the witness, but cannot be the first to offer evidence in support of the witness 
4. Specific Instances 
a. FRE 608(b) 
a. Can only be brought up on cross-examination
b. BUT cannot use extrinsic evidence to attack witness’s credibility
c. BUT court can allow to inquire into witness' own character of truthfulness or untruthfulness if it is probative of truthfulness or untruthfulness 
b. CEC
a. NO specific instances of conduct can be admitted to attack or support the character of a witness
b. But CA Const in criminal case, evidence of moral turpitude is allowed (see below)
5. Hypos 
a. Drug dealing. D testifies and denies committing crime. On c-e, pros asks D if he lied on job application about misdemeanor conviction for marijuana possession. Is evidence of marijuana conviction admissible to prove D was dealing drugs in this case?
a. No b/c we are back in FRE 404 here, Remember 608 is only dealing w/ character for truthfulness, THAT’S IT!!!
b. Same case. Assume on c-e D denied lying on job application. Could pros prove lie w/ application itself? W/ testimony from personnel officer who received application?
a. No b/c it is extrinsic evidence under 608(b)
b. No b/c it also is extrinsic evidence under 608(b) 
c. Same case. Assume pros calls W who testifies D has reputation for lying. Permitted under 608? If so, can defense c-e to ask, “Have you heard that D truthfully admitted to chopping down cherry tree?”
a. Yes under 608(a)
b. Yes under 608(b)(2) b/c if a witness is called to testify of the character of another witness, you are permitted to inquire into specific instances of conduct on c-e of that 2nd witness 
i. This is the exception to the regular 608(b) rule 
d. Civil action for wrongful death. D calls W who testifies that, when P was shot, D  was w/ W eating dinner across town. On c-e, P asks, “Isn’t it true that you lied on your law school application.” D objects. How should ct rule?
a. FRE = Overrule b/c under 608(b) allowed to do inquire into the witness' own character of truthfulness or untruthfulness if it is probative of truthfulness or untruthfulness 
b. CEC = Under 787, this is inadmissible 
e. Pros for murder from same events above. Same W testifies for D and Pros asks same question on c-e. D objects. How should ct rule?
a. FRE = overrule b/c allowed to show a criminal is lying
b. CEC = Under 787, it is inadmissible BUT under CA Constitution, in a criminal case, all relevant evidence is admissible (Cal Const trumps 787)
i. But subject to 403 still 
6. CONVICTION OF CRIME
a. FRE 609 
a. For purpose of attacking character for truthfulness of a witness,
i. (a)(1) evidence that W other than an accused has been convicted of crime shall be admitted, subject to 403, if crime was punishable by death or imprisonment in excess of one year
ii. (a)(2) evidence that any W has been convicted of crime shall be admitted regardless of punishment, if elements of crime required proof or admission of an act of dishonesty or false statement
b. (a)(1) has 2 different admissibility standards depending on who is witness
i. Witness other than an accused
1. SHALL be admitted subject to FRE 403
a. Objecting party has the burden of proof 
ii. Witness is accused 
1. SHALL be admitted if court determines that probative value of admitting this evidence outweighs its prejudicial effect
2. Burden is on prosecutor to show probative value outweighs prejudice 
a. Notice this is different than/opposite of Rule 403 which says the burden is on the objecting party 
c. (a)(2) says that evidence SHALL be admitted regardless of punishment if it involves crime of lying
i. = Perjury, fraud, misdemeanors (lying on driver's license, law school app, etc.)
ii. All are admissible to impeach 
d. Time Limit
i. BUT if more than 10 years passed since date of a conviction or release from prison, not admitted UNLESS probative value outweighs prejudicial effect 
e. No limits on extrinsic evidence 
f. Arrest ≠ conviction 
b. Rationale
a. If convicted of crime before, it conveys a moral judgment about witness
i. I.e. that he is a criminal, so if willing to break the law, might be willing to do it again (perjury ) 
 
	Crime
	Impeach accused
	Impeach Witness

	Dishonesty/false stmt crime – “can it be readily determined that deceit was involved” (petty theft edge)
	SHALL BE ADMITTED
	SHALL BE ADMITTED

	Felony conviction
	May be admitted, but pros. must show that probative value outweighs prejudice
	Admitted, unless opponent shows that danger of unfair prejudice substantially outweighs probative value

	Other misdemeanors
	Not admissible
	Not admissible


 
f. Hypos
i. Perjury. D testifies while made false statements, didn't know false at time. On c-e of D, P asks, “Isn’t it true that last yr convicted of misdemeanor for lying on driver’s license app? “Yes.” Admissible? Discretion under 403?
1. Yes - Shall be admitted regardless of punishment if involves a crime of lying
a. .: Admissible for Impeachment of this witness 
b. BUT to prove that committed perjury before, thus perjury here = evidence used to prove conduct = Inadmissible 404(a)
2. No! - 609(a)(2) says that the evidence SHALL be admitted, NOT MAY
ii. Murder prosecution. The trial court denies Defendant’s pretrial motion to exclude, in the event he testified, a misdemeanor conviction for assault. If Defendant fails to testify, has he waived the issue for appeal? Is Luce distinguishable?
1. Maybe (Luce says D needs to go on stand for balancing to occur, if does not go on stand, then waive that right)
a. Luce is distinguishable b/c no big mystery under 609(a) about admissibility of this evidence - not admissible under (a)(1) b/c not a felony and not under (a)(2) b/c not a crime of lying
b. Here, D made strategic move to not testify so jury could not hear prior conviction AND clear judge made mistake
a. B/c here no balancing to be done b/c not in either category, .: plain error
g. CEC
i. ONLY prior felony convictions can be admitted (for moral turpitude)
ii. No time limitations 
h. BUT CALIFORNIA CONSTIUTION
i. Any conviction will be relevant and admissible to impeach if it involved a crime of moral turpitude in criminal cases
1. = Lying, violence, theft, extreme recklessness, sexual immorality
ii. But subject to 403 unfair prejudice 
i. Hypos
i. Perjury. D testifies while made false statements, didn't know false at time. On c-e of D, P asks, “Isn’t it true that last yr convicted of misdemeanor for lying on driver’s license app?" D objects
1. FRE = 609(a)(2) admissible b/c crime involving false statement/lying
2. CEC = inadmissible under 788 b/c only prior felony convictions can be used, but admissible b/c it is a crime of moral turpitude
ii. Same case, except this time the prosecutor asks defendant, “Isn’t it true that you were convicted of felony child molestation?" D objects. 
1. FRE = good chance this is inadmissible b/c conviction is not crime of lying under (a)(2) and under (a)(1) although felony, W is the accused and burden of proof is on prosecution = hard to meet 
2. CEC = Admissible b/c felonies are admitted to impeach and CA law does not flip the burden of probative value vs. unfair prejudice
3. Same, except defendant’s child molestation conviction is twenty years old
4. FRE = Inadmissible b/c older than 10 yrs old and probative value outweighs unfair prejudice would most likely not be met
5. CEC = Admissible b/c felonies are admitted to impeach but subject to CEC 352 unfair prejudice and probative value - BUT could argue probative value erodes over time, so unfair prejudice is higher
iii. Same case. P offers evidence D previously convicted of felony involuntary manslaughter in an unrelated case
1. FRE = probably not b/c balancing test switches
2. CEC = Inadmissible b/c in order to be admitted, felonies must be crimes of moral turpitude
a. Not included in moral turpitude is crimes of involuntary acts
iv. Breach of K. D testifies never entered into K w/ P. On c-e, P asks “Isn’t it true that convicted last year of misdemeanor for lying on application for a driver’s license?” Defendant answers “Yes.”
1. FRE = Admissible under 609(a)(2)
2. CEC = Inadmissible b/c only prior felony convictions to be admissible
a. And Cal Constitution only applies in criminal cases 
j. RELIGIOUS BELIEFS OR OPINIONS
FRE 610
