I. Relevance – the on off switch

A. The rules:

1. FRE 401 – definition of relevant evidence: relevant evidence means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable then it would be without the evidence. 

a) Three questions to ask in determining relevancy:

· What proposition is the evidence trying to prove (it is relevant for that purpose)

· Is that proposition properly provable in this case (if party’s chances of winning are unaffected then the proposition is not properly provable)

· Does the evidence have some tendency in reason to prove or disprove the proposition

b) CA rule 210 – relevant evidence: means evidence, including evidence relevant to the credibility of a witness or hearsay declarant, having any tendency in reason to prove or disprove any DISPUTED fact that is of consequence to the determination of the action. 

(1) Note that under the CA rules for evidence to be relevant it has to relate to a disputed fact, this is not the case in the federal rules.
2. FRE 402 – relevant evidence generally admissible, irrelevant evidence inadmissible

3. FRE 403 – exclusion of relevant evidence on grounds of prejudice, confusion, or waste of time: although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice

a) Examples of unfair prejudice:

· Showing shocking pictures which the jury may give more weight to than is logically necessary due to their graphic nature

· Evidence of a long criminal record 

b) Probative value: the court is being asked by 403 to do a cost benefit analysis. What is the evidence worth, will it move us toward the truth v. is this prejudicial or a waste of time. Probative value is a relative concept, evidence can have a lot or a little probative value. 

(1) Credibility of Ws: CANNOT be part of the judge’s inquiry when judging probative value, because that is a job for the jury. 

c) CA constitution Art. 1 §28 (d): says that all evidence shall not be excluded in a criminal proceeding but the character evidence rules are not nullified by this section. 

(1) This means that evidence regarding the D’s character is still inadmissible in a criminal proceeding. (CHECK THIS)

II. Process of Proof

A. FRE 103- Rulings on Evidence: 

(a) Effect of erroneous ruling: error may not be predicated upon a ruling which admits or excludes evidence unless a substantial right of the party is affected, and


(1) Objection: in case the ruling is one admitting evidence, a timely objection or motion to strike appears of record, stating the specific ground of objection, if the specific ground was not apparent from the context; or


(2) Offer of proof: in case the ruling is one excluding evidence, the substance of the evidence was made known to the court by offer or was apparent from the context within which questions were asked. Once the court makes a definitive ruling on the record admitting or excluding evidence, either at or before trial, a party need not renew an objection or offer of proof to preserve a claim of error for appeal. 

(b) Record of offer and ruling: the court may add any other or further statement which shows the character of the evidence, the form in which it was offered, the objection made, and the ruling thereon. It may direct the making of an offer in question and answer form. 

(c) Hearing of jury: In jury cases, proceedings shall be conducted to the extent practicable, so as to prevent inadmissible evidence from being suggested to the jury by any means, such as making statements or offers of proof or asking questions in the hearing of the jury. 

(d) Plain error: Nothing in this rule precludes taking notice of plain error affecting substantial rights although they were not brought to the attention of the court. 

1. 103 (a): notice that an appellate court will only reverse a trial court jmt if the appellate court believes a substantial right of a party was affected, and what happened is not harmless error. If it is harmless error, then despite the fact that it is error, they will not reverse the jmt. 
a) Policy concerns: efficiency is the main force behind this rule. If trial judges were hesitant to make spur of the moment rulings, the system would be bogged down. There are mistakes made in every trial. 
2. 103 (a) (1): saying objection is generally not going to be enough. You usually are going to have to state the specific ground for your objection or motion to strike in a timely manner. 

a) The only exception to requirement of stating specific ground: is when the specific ground for the objection or motion to strike is apparent from the context. 

(1) Example: if you objected to a document based on hearsay and then another document is offered into evidence and you simply object without stating hearsay. 
(2) CA rule 353: does not have similar “context” language, so according to CA rules you always have to state your objection specifically. There is no safety valve, as in the federal rules, where you can argue it was apparent from the context. But courts typically follow the FRE approach 
b) Difference between objection and motion to strike: 
(1) Objection: is something that you state to the judge to alert her to the possibility that the W is about to utter something that the jury shouldn’t hear, it is stated before the W has spoken.

(2) Motion to strike: is stated once the W has spoken and the lawyer failed to object. The lawyer now addresses the admissibility problem after it has occurred. 
3. 103 (a) (2): to preserve issues for appeal where the trial court excludes evidence in error you must make an offer of proof. This is when you go to the judge and show him what the evidence would have shown had it been admitted.

a) Ways to make an offer of proof without subjecting the jury to the evidence: have the jury leave the courtroom, go into the judges chambers, have a sidebar. 

b) Note that the court can make definitive rulings at or before trial: if the court has made a ruling before trial, then the attorney does not need to continually bring up that objection during the trial in order to preserve the issue. The issue is already preserved. 

(1) CA rules: there is nothing that is comparable to this, therefore you always have to state your objections. 
4. 103 (d) plain error: the only time that an appellate court will review an alleged error even though the appellant failed to “make the record”. In all other cases, if the appellant has not made the record then the appeals court will not consider the argument because it has not been preserved for appeal. 
a) CA rules: there is nothing comparable to the plain error rule, you do not have this safety valve in CA, therefore you must object to plain error in order to preserve the issue. 
B. Sources of evidence and the nature of proof

1. Rules regulating witnesses as the source of evidence: competence, personal knowledge requirement and oath requirement 
COMPETENCE

a) The competence requirement: FRE 601 – General rule of competency: every person is competent to be a witness except as otherwise provided in these rules. However, in civil actions and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision, the competency of a witness shall be determined in accordance with State law. 
(1) Erie issue: competency is a substantive issue of law, so when a civil action is brought in federal court arising out of diversity jurisdiction then apply the state evidentiary law

(2) Competence v. Credibility: everyone is allowed to testify, and then it is up to the jury to decide how credible the witness is. How credible is a 3 year old, how credible is an atheist, how much weight to give to the testimony, etc. 

(a) Rule 610: evidence of the religious beliefs of a witness is not admissible for the purpose of showing that by reason of their nature, the witness’ credibility is impaired or enhanced. 

(i) This is really a first amd. issue, we don’t want witnesses to be fearful of speaking in a courtroom due to their religious beliefs.  
b) CA rules regulating competence: 

(1) CA Rule 700- General competency rule: Except as otherwise provided by statute, every person irrespective of age, is qualified to be a witness and no person is disqualified to testify in any matter. – this is essentially the same starting point as FRE 601, but then there are limitations imposed by 701. .

(2) CA Rule 701- disqualification of a witness:

(a) A person is disqualified to be a witness if he is:


(1) Incapable of expressing himself concerning the matter so as to be understood, either directly or through interpretation 


(2) Incapable of understanding the duty of a witness to tell the truth

c) Exceptions to competence: 

(1) FRE 605- Competency of judge as witness: the judge presiding at the trial may not testify in the trial as a witness. No objection need be made in order to preserve the point. 

(a) Note: that no objection needs to be made at all, because you do not want to offend the judge. This is an exception to rule 103 (a) (1) which states that you have to make a timely objection. 
(2) FRE 606- Competence of juror as witness: 
(a) At the trial: a member of the jury may not testify as a witness before that jury in the trial of the case in which the juror is sitting. If the juror is called so to testify, the opposing party shall be afforded the opportunity to object out of the presence of the jury. 

(b) Inquiry into validity of verdict or indictment: a juror may not testify as to any matter occurring during the course of the jury’s deliberations or to the effect of anything upon that or any other juror’s mind or emotions as influencing the juror to assent or dissent from the verdict or concerning the juror’s mental processes in connection therewith, except that a juror may testify whether extraneous prejudicial information was improperly brought to the jury’s attention or whether any outside influence was improperly brought to bear on any juror. 

(a) Note: You do not need to object in a timely manner as mandated by rule 103 (a) (1), this is so you do not offend the jurors. You simply wait until the juror is done testifying and then object when the jury is out of the courtroom. 

(b) 606 (b): jurors are competent to testify as to external matters (like if they were bribed) but they are not competent to testify as to internal matters to the jury (jury misconduct). The reason is that there is always going to be something that can be pointed out that was misconduct, and also it encourages open candid deliberations where jurors don’t feel like their conduct is open to appellate review.

(i) CA rule 1150 – evidence to test a verdict: any otherwise admissible evidence may be received as to statements, conduct, conditions, or events, either within or without the jury room which influenced the verdict improperly. 

(a) So under the CA rule jurors are competent to testify about internal matters, but not as to the effect of those matters. Meaning that they can tell that there was drinking going on, but they cannot testify as to the effect of the drinking – the judge will simply hear that drinking (or a bribe) went on and then will decide if that is something that would likely prejudice a juror.  

(c) CA rule 704 – jurors as witness:

(b) and (c) if a juror is called to testify and the opponent objects, it results in a mistrial. 

(i) Note that under the FRE you would just replace the juror with an alternate and move on, but in CA it results in a mistrial. 

(d) in the absence of objection by a party, a juror sworn and impaneled in the trial of an action may be compelled to testify in that trial as a witness. 

(ii) So under the CA rules, not only can a juror testify, a juror may be compelled to testify. Note that this is all in the absence of an objection, if the opponent does object then it results in a mistrial if a juror testifies. 

d) Competency of a witness whose recollection has been refreshed through hypnosis:

(1) FRE 601 applies: everyone is competent to testify, so in federal court the issue would not be competence, but rather credibility. 

(2) CA rule 795:for criminal cases, civil cases are still decided by the Shirley case which held that once a W has been hypnotized they are per se incompetent
(a) the testimony of a witness is not inadmissible in a criminal proceeding by reason of the fact that the witness has previously undergone hypnosis for the purpose of recalling events which are the subject of the witness’s testimony, if all of the following conditions are met:

(i) the testimony is limited to those matters which the witness recalled and related prior to hypnosis. 

(b) The reason that the legislature enacted 795 was in order to encourage police to hypnotize people for investigation purposes. If police thought that they would lose the W altogether if they hypnotized them, then they would never hypnotize Ws. As it was if they found out any new information to crack the case, then they lost the W, now it is a balance that the legislature struck for criminal cases. 

e) The personal knowledge requirement:

- Must COMPREHEND, REMEMBER, and COMMUNICATE

(1) FRE 602 – lack of personal knowledge: a W may not testify to a matter unless evidence is introduced that is sufficient to support a finding that the W has personal knowledge of the matter. Evidence to prove personal knowledge may, but need not consist of the W’s own testimony. The rule is subject to the provisions of rule 703 relating to opinion testimony by expert witnesses. 

(a) Sufficient to support a finding standard: means that there is enough evidence so that a reasonable person could conclude that the witness perceived the event with their own senses. The CA rule 403 (a) is the exact same thing with the same standard. Except if a party objects, the W’s personal knowledge must be shown before the W may testify concerning the matter.

(i) When evidence is in conflict, always ask if it is sufficient to support a finding of what the party wants you to believe. If so, then under this standard it is possible that the W had personal knowledge.

(b) Inquiry in personal knowledge situations: first ask yourself exactly what fact the W has personal knowledge of, then look to see if someone else is needed to furnish further personal knowledge. 

f) The oath requirement:

(1) FRE 603 – oath or affirmation: before testifying every W shall be required to declare that the W will testify truthfully, by oath or affirmation administered in a form calculated to awaken the W’s conscience and impress the W’s mind with the duty to do so. 
2. Rules regulating real evidence as the source of evidence:

a) FRE 901 – Requirement of authentication or identification:

(a) General provision: the requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims. 

(b) Illustrations of how to authenticate things.

(1) Remember that sufficient to support a finding means that if there is conflicting evidence that is equally convincing, and reasonable minds could differ then it is admissible. 

(2) CA rule 1400: uses the same standard, and even though the CA rule seems to only apply to written forms of evidence it in actuality relates to all tangible evidence. 

b) Authenticating photographs, video, x-rays, depictions in tangible form.

(1) “Is this the photo of” v. “Is this a fair and accurate depiction of”: only the photographer can authenticate something when it is the first question, but any eyewitness can authenticate it if the question is posed in the latter form.
c) Chain of custody: when the item offered into evidence is not distinguishable on its face from other items then a chain of custody must be established tracing the history of the item from the moment it made its first appearance on the stage of the case. 
(1) Items susceptible to alteration: require a chain of custody.  

d) FRE 902 – self authentication: extrinsic evidence as a condition precedent to admissibility is not required with respect to the following:

(1) Domestic public documents under seal

(2) Domestic public documents not under seal

(3) Foreign public documents

(4) Certified copies of public records

(5) Official publications

(6) Newspapers and periodicals

(7) Trade inscriptions and the like (no CA analog)

(8) Acknowledged documents

(9) commercial paper and related documents (no CA analog)

(10) presumptions under acts of congress (no CA analog)

(11) Certified domestic records of regularly conducted activity (no CA analog)

(12) Certified foreign records of regularly conducted activity (no CA analog)

e) FRE 1002 – requirement of original: To prove the content of a writing, recording, or photograph, the original is required, except as otherwise provided in these rules or by act of congress.

(1) FRE 1001 – definitions

1.Writings and recordings: letters, words, or numbers set down by handwriting, typing, printing, etc. 

2.Photographs: still photos, x-rays, video tapes and motion pictures.

3.Original: The writing or recording itself or a counterpart intended to have the same effect by the person executing or issuing it. A photo or its negative. If data are stored on a computer or similar device, any printout or output shown to reflect the data accurately. 

CA rule 255 is an exact analog to this definition.

4.Duplicate: a counterpart produced by equivalent techniques which accurately reproduce the original.

(2) FRE 1003 – admissibility of duplicates: a duplicate is admissible to the same extent as an original unless 1) a genuine question is raised as to the authenticity of the original or 2) in the circumstances it would be unfair to admit the duplicate in lieu of the original. 

(a) Example: if there is a genuine dispute as to whether a signature on a K is a forgery, then you need the original in order to determine the truth. 

(3) FRE 1004 – admissibility of other evidence of contents: the original is not required, and other evidence of the contents of a writing, recording, or photograph is admissible if:

1. Originals lost or destroyed

2. Original not obtainable

3. Original in possession of opponent

4. Collateral matters

(4) FRE 1006 – summaries: the contents of voluminous writings, recordings, or photographs which cannot conveniently be examined by the court may be presented in the form of a chart, summary, or calculation. 
(5) CA rules:

(a) 1520 – content of writing; proof: the content of a writing may be proved by an otherwise admissible original. 

(i) Note that an original is not required. 

(b) 1521 – secondary evidence rule: 

(a) the contents of a writing may be proved by otherwise admissible secondary evidence, the court may exclude secondary evidence if it finds any of the following:

(1) a genuine dispute exists concerning material terms of the writing

(2) admission of the secondary evidence would be unfair

(i) Note that the objection in CA would not be “ not the best evidence”, but would rather be “inadmissible secondary evidence” because the best evidence is not required. 

3. Judicial notice: a way of proving facts without evidence, typically facts that are not in dispute. 

a) FRE 201 – judicial notice of adjudicative facts

(b) Kinds of facts: a judicially noticed fact must be one not subject to reasonable dispute in that it is either 1) generally known within the territorial jx of the trial court or 2) capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned. 

(c) When discretionary: a court may take judicial notice whether requested or not.

(d) When mandatory: a court shall take judicial notice if requested by a party and supplied with the necessary information. – so notice that when a party requests it, it is no longer discretionary for the court. 

(f) time of taking notice: judicial notice may be taken at any stage of the proceeding. – this means that it can be taken for the first time while the case is on appeal. 

(g) instructing jury: in a civil action or proceeding, the court shall instruct the jury to accept as conclusive any fact judicially noticed. In a criminal case, the court shall instruct the jury that it may, but is not required to, accept as conclusive any fact judicially noticed. 

b) CA rule 451 and 453 = mandatory

(1) facts and propositions of generalized knowledge that are so universally known that they cannot reasonably be the subject of dispute.

CA 452 = discretionary (but shall if requested and given the proper information)

(1) facts that are of such common knowledge within the territorial Jx of the court that they cannot reasonably be the subject of dispute

(2) facts not reasonably subject to dispute and are capable of immediate and accurate determination by resort to sources of reasonable indisputable accuracy.

4. Probabilistic Evidence 

a) The product rule: the probability of several things occurring together is the product of their separate probabilities. Note that we have to make sure that each characteristic is an independent variable. 

(1) Example in a coin toss: the chance of flipping 2 heads in a row is 50% x 50% = 25%. The chance of getting 3 heads in a row is 50% x50% x50% = 12.5%. 

(2) Example of coin and die: the chance of getting a head is1/2 or 50% and the chance of getting a 2 is 1/6 or 16%, so the chance of getting them both together is 1/12 or 8%. 

5. Preliminary questions of fact

a) FRE 104: preliminary questions

a) Questions of admissibility generally: preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court, subject to the provisions of subdivision (b). In making its determination it is not bound by the rules of evidence except those that apply with respect to privileges. 

b) Relevancy conditioned on fact: when the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition. 

b) 104 (a) – applies when the issue is admissibility (evidence is definitely relevant)
(1) Rationale behind 104 (a): the judge must decide those preliminary facts that determine admissibility of evidence because if the jury were to do so, then if the jury were to determine that the evidence was inadmissible the jury would have a hard time disregarding that evidence which they have already seen. 

(2) What evidence may the judge consider: the judge can consider anything, including the disputed evidence itself, in deciding if it is admissible. 

(3) Burden of proof: how convinced does the judge have to be? There is nothing in the rule that determines the burden, but the default burden is by a preponderance of the evidence (more than 50%). 
c) 104 (b) – applies when the issue is relevancy

(1) Burden of proof: is sufficient to support a finding. Why do we allow this evidence go to the jury on a lower standard in order for them to determine relevancy? Because relevance is not an abstract concept and through common sense jurors can decide whether evidence is applicable or not, so they will disregard the irrelevant evidence because that is natural. 

(2) Condition: you can admit evidence before you prove the facts that make that evidence relevant on the condition that you will prove those preliminary facts that make it relevant later in the trial. If you never do, then the evidence is irrelevant and struck from the record and the jury will never understand why it was relevant and hence will ignore it. 

104(c): Hearings on the admissibility of confessions shall in all cases be conducted out of the hearing of the jury

d) CA rules:

(1) 405: determination of foundational and other preliminary facts in other cases: this is the analog to 104 (a) but notice that the judge here does not have the freedom of 104 (a), the judge must consider the evidence within the context of the rule of law within which the question arises. 
(2) 403: determination of foundational and other preliminary facts where relevancy, personal knowledge, or authenticity is disputed: this is the analog to 104 (b), the standard of proof is lower here as well. 

III. Hearsay

A. The rules:

1. FRE 801 Definitions: 
a) 801 (a): Statement: an oral or written assertion or nonverbal conduct if it is intended as an assertion
b) 801 (c): Hearsay: hearsay is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted
2. FRE 802 Hearsay rule: Hearsay is not admissible except as provided by these rules or by other rules prescribed by the USSC or by act of congress. 

a) An out of court statement: any statement made outside the present proceeding
· A statement made by the W out of court is still hearsay
· Anything that happens in the court proceeding on the stand is not hearsay, it must have been out of court
· Nonverbal conduct – pointing at a D in a line up
· Assertive conduct is hearsay
· Non assertive conduct is not hearsay
· Piece of paper with something written on it – someone had to input that information hence the reliability is at stake
· Things that animals do is not considered a statement

b) Offered to prove the truth of the matter asserted: if the statement is used to prove the facts contained in the out of court statement, then it is hearsay.  So always line up the statement with the matter asserted, if they are the same thing then it is hearsay. 

(1) First inference rule: if the statement is used to prove the first inference, then it is hearsay. 

- If the statement has to be true in order for it to be relevant/used for that purpose.

(a) Example: To prove that Zed committed murder, the D offers evidence that Zed said “I hate V”.  The statement is asserting that Zed hated V, but D is using this to prove that Zed killed V – the two don’t line up. But, the first inference is that Zed had a motive to kill, and the statement is being offered to prove that, therefore it is hearsay. 

B. Things that are not hearsay:

1. Verbal act/ words of independent legal significance: words that have independent legal significance will never be hearsay because the words themselves have a legal effect and therefore all that we care about is whether they were said or not, we don’t care about cross examining the W because all that matters is whether they were said. 

a) Examples: anything relating to a K (offer, acceptance, revocation), wedding vows, the printing of libel, a defamatory statement, making a promise, board members’ votes, Miranda warning, warning on a piece of property. 

(1) The special case of turning over personal property: there is a law that says when personal property is turned over from the owner to another, what the giver says about the exchange has independent legal significance. So if they say it is a sale, or a gift, then that is what is true. If the giver says something before or after the exchange it is not the same and is not a verbal act, only at the time of the exchange is it a verbal act by the giver. 

2. Situations in which the value of the evidence derives from the fact that the words were spoken, not from the truth of the matter asserted: this would be situations like proving someone was alive by showing that they said “I am alive” or proving that someone spoke Spanish by showing that the person said “hablo espanol”, in both situations it is the actual act of speaking, or of speaking in Spanish, that is important, not the content of what was said. 

3. Situations in which the words are being offered to show their effect on their listener rather than prove the truth of the matter asserted: this is in situations where you are trying to prove that the D had notice of what was said, rather than proving the truth of what was said (that Ketchup was on the floor). You will prove the truth with other evidence, what this evidence is offered to prove is that D was on notice, whether it was true or not. Another example is that D has heard words of aggression and therefore reasonably believes himself to be in danger. 

4. Situations in which words or conduct constitute circumstantial evidence of the declarant’s state of mind: when a declarant makes statements about the external world that allows us to deduce from that statement what is going on in their head (intent, knowledge, opinion). Because direct statements about their state of mind, if offered to prove the truth of the matter asserted, would be hearsay. 

5. Situations in which words or conduct are not assertive or are assertive of something other than what they are offered to prove: these are situations where people do things without meaning to assert something, for instance a captain making a visual check of a ship before casting off and then going ahead with the trip seems to indicate that he thinks the ship seaworthy, but his actions were not meant to assert that. People boarding up their homes and stores before a hurricane is not done to assert that a hurricane is coming whereas the activation of the siren is supposed to assert such. 

C. Exemptions from the Hearsay Rule FRE 801 (d): these are not considered hearsay at all, so in your hearsay analysis always begin by asking if the statement fits within one of the exemptions, because then you do not do the hearsay analysis. 

1. Rationale for exemptions: we are not concerned with the reliability of the statement, the adversary process will cure any reliability issues and so we do not need to classify the evidence as hearsay in order to deal with reliability problems. 

2. FRE 801 (d) (1) (c) statements of identification: a statement is not hearsay if 1) the declarant testifies at the trial or hearing, 2) the declarant is subject to cross examination concerning the statement, and 3) the statement is one of identification of a person made after perceiving the person. 

a) Evidence of the W’s identification is still hearsay if it is offered by a party other than W. ( W ID’s D in a line up and then dies before trial, if the police tell W’s statement it is not the declarant in court subject to cross exam concerning the statement, and therefore it is still hearsay. 

b) ID method: there is nothing in the rule specifying the type of identification the W has to make, meaning it could be a line up, it could be in photographs, etc. 

c) An ID statement: a statement describing someone is not a statement of ID, rather we are looking for an ID in a line up or in a photo line up, etc. 

d) CA rule 1238: this is an exception in CA, not an exemption. Is basically the same as the federal rule, although the CA rule has the additional requirement that the statement was made (1) when the crime or occurrence is still fresh in the W’s memory. (2) the evidence of the statement is offered after the witness testifies that he made the identification and that it was a true reflection of his opinion at the time
3. FRE 801 (d) (2) (A) Simple party admissions: Something is not hearsay when 1) it is a statement by a party in his individual or representative capacity, and 2) it is offered by the opponent. 

a) Rationale: if the party who made the statement thinks it unreliable, then he can get on the stand and testify to explain his statement. 

b) Content of the statement: does not matter, it does not actually have to be an admission or something bad for the party. All that the rule is concerned with is who said it and who is offering it. 

c) Personal knowledge: there is no personal knowledge requirement for party admissions, the reason behind this exception to the personal knowledge rule is that if you make a statement as a party, and you really don’t know what you are talking about, then you should testify and explain yourself – leaving this to the adversary system. 

d) 104 (a) is applied: in the party admission exemption situations. We are not looking at conditional relevancy as in 104 (b), rather we are looking at the admissibility of the preliminary facts, so these statements will not be admitted unless proven by a preponderance of the evidence. 
e) CA rule 1220 party admissions: in state court the party admission exception is exactly the same, but note that it is an exception, not an exemption. This means that it is still hearsay in state court, but there is an exception to the hearsay rule…whereas in federal court it just isn’t hearsay at all. 

4. FRE 801 (d) (2) (B) adoptive admission: something is not hearsay when 1) it is a statement of which the party has manifested an adoption or belief in its truth and 2) it is offered by the opponent

a) When does silence constitute an adoption: when a reasonable person would have protested and claimed innocence 

b) 104 (a) is generally applied: to decide if silence, or conduct (head shaking in Carlson, smirking in gang hypo) is admissible. Once the judge has decided beyond a preponderance of the evidence that the silence or conduct constituted an adoption of the statement, then the jury can evaluate it. 

c) CA rule 1221 Adoptive admission: says the exact same thing, and remember this is an exception, not an exemption. 

5. FRE 801 (d) (2) (C) Authorized admission: a statement is not hearsay if it is 1) made by a person authorized by the party to make a statement concerning the subject, and 2) it is offered by the opponent

a) Note: that the last sentence of 801 (d) (2) says that the contents of the statement shall be considered but are not alone, sufficient to establish the preliminary fact of authority or agency under subsections (C) and (D). So even though under 104 (a) the judge can consider whatever he likes, including the statement itself, he may not determine the authority or agency based solely on the statement itself.  
b) CA rule 1222: requires that the preliminary fact of authority be proved by a sufficient to support a finding standard, so it is easier to get this stuff in under CA rules, because it is basically a 104 (b) standard. Evidence is offered either after admission of evidence sufficient to sustain a finding of such authority or in the court’s discretion as to the order of proof, subject to the admission of such evidence.
6. FRE 801 (d) (2) (D): Agent/employee admission: a statement is not hearsay if 1) it is made by the party’s agent or servant 2) concerning a matter within the scope of the agency or employment 3) made during the existence of the relationship, and 4) it is offered by the opponent

a) CA rule 1224: doesn’t address the issue of timing like the federal rule does. So for the federal rule the statement had to be made during the existence of the relationship, CA doesn’t say anything about this.  The CA rule also doesn’t address the scope of employment, so an argument can be made that anything an agent says is admissible under this rule. In CA, the speaker must be the employee whose negligence is being imputed to the employer.
7. FRE 801 (d) (2) (E) co-conspirator admissions: the statement is not hearsay if 1) there was a conspiracy, 2) the declarant and the party against whom the evidence is offered are both members of the conspiracy, 3) the statement was made during the conspiracy, 4) the statement was made in furtherance of the conspiracy. (Note: no rule that declarant be a party or produced at trial)
a) Note: that the last sentence of 801 (d) (2) is also applicable here, you cannot consider the contents of the statement alone in order to establish the existence of the conspiracy or participation therein. There is nothing comparable on the CA side.

b) CA rule 1223: as long as you prove that the declarant was involved in a conspiracy at the time of the statement, then the statement could be made prior to or during the time that the party was participating in the conspiracy. Facts are subject to a sufficient to support a finding standard. 104(b) in CA

- In CA, for authorized admission, agent/employee and conspiracy, court can consider statement and find it to be sufficient alone.

D. Exceptions to the hearsay rule: the threshold question is always going to be whether the declarant’s availability is going to be an issue or not.

1. Availability of declarant immaterial (rules 803 and 807):

a) FRE 803 (a) present sense impression: 

(1) Simultaneity: is required between the statement and the event, even 5 minutes between the event and the statement is too long, they basically have to occur at the same time.
(a) Must be an event or condition
(b) Statement must describe that event or condition
(c) Declarant must have made the statement while perceiving the event or condition or immediately thereafter
(2) Rationale: the declarant does not have time to think or make up a lie, is not reflecting upon anything, and does not have time to forget. In addition, the statement is almost always made to another person who can verify the statement’s accuracy. 

(3) CA rule 1241 contemporaneous statement: evidence is not inadmissible under the hearsay rule if: 1) it is offered to explain, qualify, or make understandable conduct of the declarant, and 2) was made while declarant was engaged in such conduct. 

- So if describing someone else’s actions, not admissible
(4) CA rule 1370 threat of infliction of injury: (the OJ exception): when a statement is made to a 911 dispatcher or an emergency medical provider, present sense and excited utterance might not work, therefore there is the OJ exception, which requires:

· A statement purporting to explain the threat of personal injury that was made 
· The declarant is unavailable (generally the declarant is the V, and the V is dead)
· The statement was made near the time of the event
· The statement was made under circumstances that indicate its trustworthiness
· The statement was made to a law enforcement officer or medical provider
(5) Expert Ws: the present sense exception doesn’t really apply, the rationale behind the exception is that the declarant doesn’t have time to make up a lie, but with an expert we assume that they deliberate and reflect, so the exception doesn’t fit. 

-Ex: when they form an opinion after comparing two pictures.
b) FRE 803 (2) excited utterance: you must have a statement 1) relating to a startling event or condition, 2) made while the declarant is still excited (notice there is a time limitation focusing on the emotional state of the declarant, so if they are screaming that would be an indication of their emotional state). 
(1) Rationale: behind why this hearsay is reliable is that the speaker was excited when she made the statement, and therefore did not have the presence of mind to lie.  

(2) 104 (a) is applied: the judge can use the statement itself in determining preliminary facts according to 104 (a) standards. 

(a) This means that if the court is in equipoise regarding whether the statement was a spontaneous reaction to the event or not, that the objection is sustained, because the standard of review is by a preponderance of the evidence. 

c) FRE 803 (3) then existing mental, emotional, or physical condition: allows 1) statements of the declarant’s present state of mind (my leg is killing me, not my leg was killing me), 2) to prove that internal condition.  (state of mind, emotion, sensation, or physical sensation -> intent, plan, motive, design, mental feeling, pain, and bodily health)

(1) Rationale: many times in the law what was going on inside a person is at issue (intent, what the bodily condition was) and often the only evidence is what they say is going on inside of them. It is unlikely that the speaker will misperceive what is going on inside of them.

(2) Limitations:

(a)  Proving external facts: you may not use this exception to prove external facts, for example I believe that D shot V. The “I believe” part is internal, but the statement ends with some external facts “that D shot V”. W might be wrong about the external facts, therefore the exception is limited to prove internal facts, and may not be used to prove an external fact. 

(b) Limited to statements about the declarant’s condition, may not be about anyone else’s condition. 

- Must be internal to the declarant

(3) Hillmon case: the USSC found that the evidence of the letters that Walters had written saying that he was going to Colorado with Hillmon was not only admissible to prove his state of mind, but also to prove that his intention was acted upon. 

(a) Statements that refer to the declarant’s intention to do something with someone else: 

· Some courts say that it is not admissible at all, because it is not admissible to prove what the non speaker did

· Some courts say it is admissible only to prove the declarant’s intentions and actions thereof, and the court simply instructs the jury to disregard the portion that refers to the third person. (CA adopts this approach)
· Some courts admit the statement because they reason that the jury will disregard the limiting instruction anyway. 

· Backward looking statements are NOT admissible

(4) CA rule 1250 Statement of declarant’s then existing mental or physical state: is exactly the same as the federal rule. 

(a) CA rule 1251 statement of declarant’s previously existing mental or physical state: to admit a statement regarding the declarant’s past internal state 1) the declarant must be unavailable, 2) the evidence is offered to prove mental or physical state of the past and not to prove some external fact. 
d) FRE 803 (4) statements for purposes of medical diagnosis or treatment: now we are talking about a statement about 1) a past or present condition, 2) made for the purposes of medical diagnosis or treatment 3) that is reasonably pertinent to diagnosis or treatment

(1) Rationale: when someone is describing a condition for diagnosis or treatment, they have an incentive to tell the truth because they want to receive the correct treatment. 

(2) Not limited to declarant’s condition, it can be about someone else’s condition, for instance a mother describing her child’s condition. 

· Also not limited to talking to medical professionals

· Rule does not cover giving medical diagnosis or treatment

(3) CA rule 1253 statements for purposes of medical diagnosis or treatment: basically the same rule, but only applies to a statement made by a victim who is a minor at the time of the proceedings---describing an act of child abuse or neglect.
e) FRE 803 (5) recorded recollection: this situation arises when a W has forgotten the case and asks to see a written document to refresh her recollection. Since the W remembers after having seen the document, it is not hearsay, and so there is no hearsay objection. 

· Written record of the facts that the W once knew about

· The W has now forgotten about these facts

· But must testify that she once had knowledge

· The writing was made by the W or was adopted by the W (the document does not actually have to be written by the W, the W may have looked at a document written by someone else and adopted it as being correct)

· At a time when the facts were fresh in her memory

· The W has to say that the record was accurate when she made it

(1) Notes about the record: The record can be read into evidence as long as all of the elements above are satisfied by a preponderance of the evidence (104a to prove the preliminary facts). The record  cannot be offered as an exhibit unless offered by the opponent. 

(2) FRE 612 writing used to refresh memory: this rule says that if a writing is used to refresh a W’s memory, in the interest of justice the court may order that the document be produced for the opponent so the opponent may inspect the writing, cross examine thereon, and introduce portions that related to W’s testimony into evidence. 

· This is why making a script for your W is probably not the best idea, because the opponent can introduce it into evidence. 

(a) CA Rule 771 production of writing used to refresh memory: unlike the federal rule, the court does not have discretion as to whether the document must be produced for the opponent, in CA it mandatorily must be produced. If the party refuses to produce the document, then the W’s testimony refreshed by the document is stricken. 

f) FRE 803 (6) Records of regularly conducted activity: business records are self-authenticating. Business records are documents prepared in the regular course of business (profit or non profit), by a person that has a business or official duty to report, that the company relies on in conducting their daily operations. 

(1) Business records are admissible if:

· (1) The writing is kept in the course of regularly conducted business activity 

· = record contained the business’ regular activities

· can be a memo, record or report

· acts, events, conditions, opinions, or diagnosis

· (2) The writing is made at or near the time the event occurred

· (3) By a person with knowledge of the event, the author is under a business duty to be accurate. Or receive input from a person with knowledge.

· (4) Each contributing person must have been acting in the course of business

· (5) Regular practice of the business to make the report (so something that is being done for the first time probably is not going to make it under this exception)

· Unless the source of information or the method of preparation indicate lack of trustworthiness (burden of proof to prove lack of trustworthiness is on the opponent)

(2) Rationale: a business is likely to have accurate records, because without them the business is likely to suffer, so the maker of the records has an incentive to make them accurately and therefore they are reliable. 
(3) Content of the business record:

· Diagnosis is admissible

· Opinion is admissible

· Acts and events are admissible content

· Conditions are admissible 

(4) Business: business, institution, association, profession, occupation, and callings, whether or not conducted for profit
(5) Multiple hearsay problem: often business records are compilations of what many people have said to one another. Under this exception, so long as everyone uttering statements are employees acting under a business duty, then this one exception gets all these levels past the hearsay objection. 

(6) CA rule 1271: Admissible writings: admissible if:

· Must be a report of an act, condition, or event

· Does not apply to opinions or diagnosis

· Made in the regular course of business (but notice there is no mention that there has to be a “practice of making the document” as in the federal rules)
· The writing was made at or near the time of the event
· The custodian testifies to its identity and mode of preparation (need a W in CA)
· The sources of information and method and time of preparation were such as to indicate its trustworthiness (the proponent is going to bear the burden to show that it is trustworthy)
g) FRE 803 (8) Public Records and Reports: records, reports, etc. of any form, of public agencies setting forth:

(a) the activities of the agency

(b) matters observed pursuant to duty imposed by law, excluding in criminal cases matters observed by police officers and other law enforcement

· the reason for the exclusion is that police might make reports in order to prosecute a criminal. 

· Law enforcement: 911 operators, police, paramedics, fbi, cia

· So if observation not made by law enforcement, admissible in a criminal case

(c) in civil actions and proceedings and when offered against the gov in criminal cases, factual findings from an investigation, unless the sources of the information or other circumstances lack trustworthiness. 

· Example: the defense in a criminal case offers evidence that D’s blood doesn’t match the blood from the crime scene. 

· FAA investigation of plane crash

(2) Generally if you cannot get evidence in under this exception, the business records is a good backdoor. 

(3) CA rule 1280: record by public employee: this rule is broader, because it doesn’t say anything about who is offering the evidence. Applies consistently in all civil and criminal actions. But under subsection C the defense can always argue that the gov’ts trustworthiness is doubtful. 

(a) The writing was made by and within the scope of duty of the public employee.

(b) The writing was made at or near the time of the act, condition, or event.

(c) The sources of information, method and time of preparation were such as to indicate its trustworthiness. 

h) FRE 803 (10) absence of public record or entry: the reasoning that this is not hearsay is ( there is no out of court statement, therefore no attempt to prove the truth of the matter asserted, nothing is being asserted.  Therefore testimony about the absence of something in the record is going to be admissible. 

(1) CA rule 1284 statement of absence of public record: is the same rule. 
2. Unavailability of declarant required (rule 804):

a) FRE 804 (a) definition of unavailability: unavailability includes situations in which the declarant:
(1) Is exempted by privilege from testifying

(2) Persists in refusing to testify despite an order of the court to do so

(a) No analogous provision under the CA rule 240. 

(3) Testifies to a lack of memory

(a) No analogous provision under CA rule 240.

(4) Is unable to be present or testify because of death or then existing physical or mental illness

(5) Is absent and the proponent is unable to procure attendance through reasonable means.

(a) The standard is by a preponderance of the evidence. 

b) CA rule 240: unavailable means: all the same ones as the federal rules except (2) and (3) , and:
(1) Disqualified from testifying – for instance refusing to take the oath or give an affirmation to testify truthfully. 

(2) Court was unable to procure her attendance by its process

(3) expert testimony which establishes physical or mental trauma
c) FRE 804 (b) (1) The former testimony (UNAVAILABLE) exception: generally comes up in criminal cases where the W testifies at trial, the D is convicted, the appellate court overturns the conviction and remands for a new trial, and by the time of the second trial, the W is unavailable. 

· Show the declarant is unavailable

· The W testified at a prior hearing or depo

· Show that the former testimony is being offered against a party who had an opportunity to examine the W in the prior proceeding 

· In criminal cases the party must have been an actual party to the first proceeding, in civil cases it is enough if there was a predecessor in interest who had an opportunity to examine the W. 

· So in civil actions always look at the parties separately and decide if they were represented by someone with similar interests at the first trial. This may depend on the various defenses that the parties will assert. 

· The party against whom this is being offered had a similar motive to conduct an examination of the W in the prior case

(1) Rationale: the hearsay is admissible because the opponent had a chance to cross examine and therefore it is reliable.

(2) Grand jury’s: 

(a) Defendants: D’s do not have an opportunity to examine Ws in grand jury trials. Therefore an unavailable W’s former testimony from a grand jury investigation cannot be used against the D, because he did not have an opportunity to examine the W at the investigation. 

(b) Prosecution: although the prosecution may have had an opportunity to examine a W at a grand jury investigation, the USSC has held that prosecutor’s do not have the same motives as in trial. In the grand jury they only want to get an indictment, so they may not develop all of W’s testimony in order to hide their strategy from the D for trial. So element #4 may not be met. 

(3) CA: has an additional way to admit former testimony: the former testimony is offered against a person who offered it in evidence in his own behalf on the former occasion or against the successor in interest of such a person
allows a D to offer testimony against the prosecution that the prosecution introduced in a grand jury testimony.
Former testimony exception only applies under the CEC to prior depositions in a DIFFERENT case. However, the CCP allows deposition testimony that was given in a civil action to be admissible at the trial of that action if the deponent/W is unavailable or lives more than 150 miles from the courthouse

3. Overcoming Problems with former testimony Admissibility

a) Can show w/testimony transcript (will overcome hearsay b/c transcript will qualify as court reporter’s business record and maybe reporter’s recorded recollection or even public record)

b) Can call witness w/first hand knowledge of other witness’ former testimony (no best evidence problem since this is NOT proving the contents of a writing). 

(1) CA rule 1290 former testimony: means testimony given under oath in:

· Another action or in a former hearing or trial of the same action
· A proceeding to determine controversy conducted by or under the supervision of a U.S. agency that has the power to determine that controversy
· A deposition taken in compliance with law in another action
· An arbitration proceeding if the evidence of such former testimony is a verbatim transcript. 
c) FRE 804 (b) (2) The dying declaration exception/ statement under belief of impending death: (UNAVAILABLE)
· Must be a prosecution for homicide or a civil action 

· Be very careful to always make sure that this requirement is met, attempted murder cases do not cut it, only homicide or civil actions. 

· Declarant must believe death is imminent

· We don’t require that the declarant actually die, just that he believes that death is imminent. You should look at how severe the injuries are, how apparent they are to declarant, how long declarant actually lasted after making the statement, etc. 

· The statement must concern the cause or circumstance of what declarant believed to be the cause of impending death

· The statement must be about the cause of death, it cannot have to do with some collateral matter, like a will contest. 

(1) Rationale: when people think they are about to die they are more inclined to tell the truth. 

(2) CA rule 1242 dying declaration: 
· Possible requirement that the declarant be dead, but that isn’t clear

· Statement was made upon his personal knowledge and under a sense of immediately impending death

· Statement is respecting the cause and circumstances of his death. 

(a) Note: under the CA rule there is no requirement that this only be used in homicide and civil actions, therefore it can be used in any proceeding. 
d) FRE 804 (b) (3) statement against interest: (UNAVAILABLE) A statement so far contrary to the declarant’s pecuniary or proprietary interest, or may subject him to civil or criminal liability, or renders a claim that he has against another invalid, that a reasonable person would not have made the statement unless believing it to be true. A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances indicate the trustworthiness of the statement. 

(1) Rationale: people do not make statements against their interest unless it is true, rather people lie about things that are in their interest. 

(2) Note: It is important to keep this and party admissions separate in your head. How a party admission relates to a party’s interest is irrelevant for party admissions, but is the determinative factor in statements against interest. 

(3) Statements that are only partially against interest: the question is do you admit the whole statement, even though only a portion is against interest? No, you edit the statement and only allow the portion that is against the declarant’s interest( Williamson case, the portion where D said he knew he was driving cocaine around is admissible, but the portion saying that he was doing so for Williamson is not admissible because it is not against his interest. 

(a) The whole rationale behind this exception is that statements against interest are reliable, if the statement is neutral then it does not meet this rationale. 

(4) CA rule 1230: the statement was so far contrary to the declarant’s pecuniary or proprietary interest, or so far subjected him to the risk of civil or criminal liability, or renders invalid a claim by him against another, or created such a risk of making him an object of hatred, ridicule, or social disgrace in the community, that a reasonable man in his position would not have made the statement unless he believed it to be true. 

(a) This rule is broader, including the subject of social interest. 

e) FRE 804 (b) (6) forfeiture by wrongdoing (UNAVAILABLE): a statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness. 

(1) The out of court speaker has to be unavailable, and generally is unavailable because of some wrongdoing on the part of the D. The D forfeits the hearsay objection through the wrongdoing and cannot use it to bar admission of statements from the unavailable W. 

(2) Intention to procure unavailability: must be the object of the wrongdoing, so if the D kills the V for other reasons, a statement by V who also happens to be W that “D is going to kill me” is only admissible if the D’s intention in killing V was to procure V’s unavailability as a W. 
(3) Conspiracy cases: the statement will be admissible against anyone who has engaged in the wrongdoing or acquiesced to it, meaning if you are a participant in a conspiracy, and a W is murdered (or bribed) in furtherance of that conspiracy, the murdered/bribed W’s statement’s will be admissible against you.
(4) CA rule 1350: is different because
· it only applies in a criminal case charging a serious felony

· requires clear and convincing evidence that the unavailability was caused by the party against whom the statement is offered

· wrongdoing to secure the unavailability only constitutes killing or kidnapping, bribing is not enough


out of court statement must be in a tape recording or written statement by law enforcement, signed by the declarant that is notarized in the presence of the law enforcement official, prior to the death or kidnapping of the declarant
4. FRE 807 the residual exception: a statement not specifically covered by 803 or 804 but having equivalent circumstantial guarantees of trustworthiness is not excluded by the hearsay exception if the court determines that 1) the statement is offered as evidence of a material fact, 2) the statement is more probative on the point than any other evidence the proponent can procure through reasonable means, 3) the purposes of these rules and the interests of justice will be served by its admission. However it will not be admissible unless the proponent gives the opponent a fair opportunity to meet it. 

· The rule basically has 4 requirements:
· Reliability
· Materiality
· Probative value
· Interests of justice
Rationale: to give the law a little flexibility to admit hearsay if 1) the hearsay looks reliable, and 2) we really need the evidence because it will prove a material fact that we don’t have other evidence on. So it is a combination of reliability and need – it is the catch all exception. 

a) Near miss doctrine: a doctrine followed by some courts which says that if you have hearsay that is almost covered by a stated exception but nearly misses the requirements of the exception, that 807 should not apply. The thinking is that we have specific exceptions for a reason, if we wanted a catch all exception then why don’t we just have 807. 

b) CA: there is no analog to the catch all exception in CA. 

CEC 1228: Admissibility of certain out of court statements of minors under 12: Makes hearsay statements of the victims of child abuse admissible; only applies where the D has made a confession; then the hearsay statement of the declarant is going to be received only to determine whether the confession is itself admissible. Child must be unavailable because (a) disqualified from testifying or (3) dead or unable to attend because of then existing physical or mental illness.

E. The hearsay rule and the constitution
1. The constitutional right of confrontation: under the 6th amd in all criminal proceedings the accused shall enjoy the right to confront the W’s against him. So even if you have applied the law of hearsay to a statement and decided it is admissible, you may still have a constitutional problem that will keep it out. 
a) Ohio v. Roberts 2 pronged test that the USSC set out to satisfy the confrontation clause when admitting testimonial (given to the gov’t in a formal statement) hearsay in a criminal case against the D:

· Declarant must be unavailable, and 

· The hearsay must be reliable, 2 ways to prove reliability

· Concluding that hearsay is admitted into evidence through a firmly rooted exception

· Show that there are particularized guarantees of trustworthiness (there has to be something about the statement itself that shows it’s reliable, you cannot show corroborating evidence)

(1) Subsequent changes to the test:

· Prong #1 only applies where the hearsay is former testimony, so it is not always going to apply

· Prong #2 is always going to apply. 

(2) Firmly rooted exceptions include:

· The co- conspirator rule

· Former testimony (but now, after the Crawford decision, testimonial hearsay is considered under Crawford)

· Excited utterance

· Present sense impression

· Statement against interest (only firmly rooted when offered against the declarant, not when offered against an accomplice)

· Dying declaration has not been decided on yet, although old it is not very reliable, so we don’t know. 

(3) Exceptions that are not firmly rooted include: 

· The residual exception

b) Crawford v. Washington: applies to testimonial hearsay (formal in nature, like given in an interrogation, prior hearing, statements to an officer, etc.). If it is testimonial hearsay, to satisfy the confrontation clause you must:
· TESTIMONIAL:

(a) statement given while testifying

(b) Hearsay statement given to police when the police are accumulating evidence to use in a case

· When the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution
· Show either that the declarant is available to testify and is testifying subject to cross exam, OR that the declarant is unavailable and the D had a prior occasion to cross examine.

· When it is not testimonial then you use the Roberts test. 

2. When hearsay offered by an accused is excluded: it is always a denial of DP when a D is denied the opportunity to present important evidence. 2 elements that are crucial for the D to make out a DP claim for exclusion of evidence is:

· It has to be reliable (in Chambers it was a written confession, and out of court statements corroborating the confession, it seemed reliable)

· It has to look like it would make a difference in the case (the admission of the confession may have made a difference in the outcome of the case)

a) Example in U.S. v. Chambers: D called MacDonald as a W, to his surprise on cross exam with the prosecution MacDonald recanted his confession. D wanted to admit hearsay (MacDonald’s prior statements confessing to the murder) in order to impeach him, the court disallows for that due to the voucher rule – that you vouch for any W you call and cannot attack the credibility of your own W. ( see page 31 for a discussion of the voucher rule. 

IV. Character Evidence: a general statement about a person that carries a moral or ethical judgment. 

A. Anytime you see character evidence you have to ask yourself, what is the purpose for which the evidence is being offered. The admissibility differs depending on the answer to that question:

· Character evidence offered to prove character itself, because character is at issue in the case. – Evidence always admissible

· Character evidence offered to prove the character of a W for credibility purposes (basically the same rules as when you are offering evidence to prove D’s character) – discussed under impeachment circa page 30 of outline

· Character evidence offered to prove conduct in the case – discussed below.

i. What is the evidence?

ii. What is it offered to prove?

iii. Is it relevant when offered for that purpose? 

i.  No= analysis is over

iv. If evidence is relevant, is it character evidence?

v. If evidence IS character evidence (
a. Do the rules permit the use of character evidence for this purpose in this type of case?

i. Is this a civil or criminal case?

b. If character evidence can be used for this purpose, does it prove character through a proper method?

i. Are we on direct or cross?

ii. Is reputation and opinion allowed?

c. Has the party offering the evidence complied with any procedural rules regarding its admission [timing, for example]?

vi. If the evidence is NOT Character Evidence (
a. Is it evidence of “other crimes, wrongs or acts” offered to prove a fact other than character?

a.  If so, has the party offering the evidence complied with the rules governing use?

b. Is it evidence of habit? 

a. If so, has the party offering the evidence complied with the rules?

c. Is it evidence of similar events? 

a. If so, has the party complied with the rules?

1. Character evidence offered to prove character itself is always admissible. 

2. FRE 404 Character evidence not admissible to prove conduct; exceptions; other crimes:

a) character evidence generally: evidence of a person’s character or a trait is not admissible for the purpose of proving action therewith on a particular occasion, except: In a CRIMINAL case:

1) character of accused: evidence of a pertinent trait offered by the accused, or evidence by the prosecution to rebut the same. Or evidence of a trait or character of the alleged V offered by the accused and evidence of the same trait or character of the accused offered by the prosecution.

2) character of alleged V: evidence of the character of the V offered by the accused, or evidence of the prosecution to rebut the same, or evidence of a character for peacefulness by the prosecution in a homicide case to rebut evidence that the V was the first aggressor. 

CA: If D offers evidence of character trait of V, P can offer evidence of same trait of D -> but only for the character trait of violence.
CA: Cannot offer V’s character of peacefulness in a homicide case after D claims that V was the first aggressor.


3) character of a W: as provided by in 607. 608. 609. 

a) FRE 405 methods of proving character: 

a) reputation or opinion: where character evidence is admissible proof may be made by reputation or opinion. On cross inquiry into relevant specific instances is allowable.


- If reputation, must demonstrate that W testifying has sufficient personal knowledge of the reputation


- Reputation would be hearsay, but it is admissible under a hearsay exception

b) specific instances of conduct: in cases where character is an essential element of the claim, charge, or defense, specific instances are allowed. Can ask about specific instances on cross. On redirect, can ask about specific instances brought up on cross, but not others.

(1) So the inquiry is: 

· Is it admissible under 404? 

· If so, then in what form may proof be made?

(2) Reputation as mega hearsay: a W coming in and testifying about what everyone else says about D is hearsay, so in reputation evidence there is a hearsay problem. Luckily there is an exception in 803 (21) availability of the declarant is immaterial, and it makes reputation as to character admissible. 

(3) Specific instances to prove that reputation W’s do not have sufficient knowledge of reputation: the prosecutor can only provide specific instances when he has a good faith belief that the specific instances happened. 

(4) CA rule 1102: limits proof of D’s character in a criminal case to prove conduct in accordance therewith to reputation and opinion, specific instances is not allowed. But CA Const says that all relevant evidence is admissible in a criminal case.

- So CAN offer evidence of specific instances on direct or cross (if it is relevant.)  

b) Exceptions to the general rule that the prosecutor cannot be the first to offer character evidence about the D in a criminal case, and that this evidence is inadmissible to prove conduct:
Rules relating to D’s character in cases charging sexual crimes:
(1) FRE 413 evidence of similar crimes in sexual assault cases: 

· Note that this allows evidence of specific instances of sexual assault crimes from the past, but does not allow for reputation or opinion evidence on the same topic (reputation for being a violent sexual criminal). 

· If D is charged with sexual assault, in a criminal case, P can offer instances of past sexual assault and child molestation to prove D’s guilt in the case. If D is charged with child molestation, P may offer instances of past child molestation to prove D’s guilt in this case.

(a) Ca rule 1108: same thing, it refers to prior similar crimes of sexual assault AND child molestation. Therefore in a case for either, prior bad acts of both are admissible. The courts in both federal and state have some discretion to exclude this evidence on 403 grounds. 

(b) CA rule 1109 evidence of D’s other acts of domestic violence: this operates in the same way as all of the other exceptions. Notice that there is no domestic violence exception under the federal rules. 

(2) FRE 414 evidence of similar crimes in child molestation cases:

· Only prior instances of child molestation are admissible, prior instances of sexual assaults are not. 

(3) FRE 415 evidence of similar acts in civil cases concerning sexual assault or child molestation:

· Child molestation and sexual assaults are lumped together here as in CA. 

· There is no analog in CA for civil cases, therefore the general rule remains applicable – no character evidence to prove conduct is allowed in civil cases in CA.
RULES RELATING TO THE V’s CHARACTER
(4) FRE 412: Rape Shield law: sex offense cases, relevance of alleged V’s past sexual behavior or alleged predisposition:
a) the following is inadmissible in any criminal or civil case involving alleged sexual misconduct:

1) evidence that the alleged V engaged in other sexual behavior

2) evidence to prove the V’s alleged sexual predisposition

b) exceptions in criminal cases:

1) (A) evidence of specific instances of sexual behavior to prove another person was the source of semen

1) (B) evidence of specific instances of sexual behavior by the alleged victim with respect to the person accused of the sexual misconduct offered by the accused to prove consent or by the prosecution

1) (C) evidence the exclusion of which would violate the D’s constitutional rights. 


- Think Olden case; (wanted to show evidence that alleged V had a motive to make up the rape)

2) evidence in a civil case to prove sexual behavior/predisposition of V is admissible if: relevant and if the probative value substantially outweighs the danger of harm to any V or unfair prejudice to any party (opposite of 403) then it is admissible. Also the V’s reputation is only admissible once the V has placed it in controversy. 


-Ex: if facts are inconclusive and there are no other witnesses and D offers evidence that V slept with more members of the basketball team that same night, evidence is highly probative because D does not have any other evidence
(a) CA’s rule in criminal cases is the same as FRE.
(b) CA: civil case: alleging sexual harassment, sexual assault, or sexual battery, no evidence of P’s sexual conduct is admissible by the D to prove consent by the P or the absence of injury to the P

b) other crimes, wrongs, or acts: not admissible to show the character of a person in conformity therewith, it may be admissible to prove motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, provided that the accused is given reasonable notice of such evidence. 

3. Admissible in civil and criminal cases

4. Timing of other crimes, wrongs, or acts: they do not necessarily have to occur before the crime in question, if someone used a signature explosive in the bank robbery in question, and then used it a couple of weeks later in another robbery, it is just as probative of identity as if the other crime had happened before. 

5. Doctrine of chances as a 404 (b) MIMIC fact: you infer that when the number of accusations exceeds the ordinary number of such events, the extraordinary coincidence is evidence of criminal agency.

6. Proof of preliminary mimic facts 104 (b) standard: it is a relevance question whether the prior crimes, wrongs, or acts occurred, so USSC applies 104 (b). Court must find that there is evidence sufficient to sustain a finding that the prior uncharged misconduct happened.
B. Habit Evidence

1. FRE 406 Habit; routine practice: evidence of the habit of a person or the routine practice of an organization, whether corroborated or not, and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine.
· There is no magic number of times that something has to occur to be a habit. 

· Must refer to conduct in a specific situation

· Must be an objective description of the conduct

2. Habit v. Character: habit is evidence about specific conduct in a specific situation, character is a general statement that carries an ethical of moral judgment. Both draw inferences about propensity, but character is a general propensity, habit is a very specific propensity. 

C. Evidence of Similar Events: The more facts that are similar, the greater the argument that the evidence is relevant. 

· Need not be about the conduct of a person

· Moral and ethically neutral
· Admissibility is determined by relevance and probative value
1. Character evidence to impeach the credibility of a W: these rules are the exception to 404’s ban on using character evidence to prove conduct. Proving the character of a W is an exception subject to these rules under 404 (a) (3). 

2. REMEMBER which character evidence rules apply: 
a) 600s apply only for attacking or supporting W’s credibility.
b) 400s apply when character is offered for another purpose. 

Evidence of a witness’ character relates to the general credibility of the witness, rather than the believability of specific testimony, and suggests something about the ethics or morals of the witness.

2. Is it character evidence of the witness?

a) Does it say something ethical or moral about the W?

3. What is it offered to prove?

a) If offered to prove W is truthful or untruthful -> move on

b) If not, not admissible

4. Has the character of the W for truthfulness been attacked?

a) Is it opinion or reputation?

(1) Then can be brought on direct or cross and can use extrinsic evidence

b) Is it evidence of specific instances of truthfulness or untruthfulness

(1) Is it a conviction or an uncharged act?

(a) If conviction, go to 609

(2) Is it questioning of the main W or a character W?

(a) Even a prior statement of the W at another hearing is extrinsic evidence

(b) No other extrinsic evidence of specific instances is allowed.

(3) Can be on direct if it is a hostile/adverse W and you are asking about specific instances of untruthfulness

5. Still subject to Court’s discretion under 403

c) FRE 608 (a) opinion and reputation of character: the credibility of a W may be attacked or supported subject to these limitations: 1) the evidence may refer only to character of truthfulness or untruthfulness, 2) evidence of truthful character is admissible only after the character of the W for truthfulness has been attacked. 

(1) 803 (21) reputation as to character: makes any reputation evidence offered under 608 (a) admissible over a hearsay objection, because this is to prove character. 
d) FRE 608 (b) specific instances of conduct: for the purpose of attacking or supporting the W’s credibility, other than conviction of a crime as provided in 609, may not be provided by extrinsic evidence. ( this rule addresses character for truthfulness as well so the specific instances have to be of lying or telling the truth.  

(1) No extrinsic evidence: the specific instances of conduct dealt with in 608(b) are things that have not been proven beyond a reasonable doubt in court, then the occurrence of that conduct may be disputed, this would be a huge waste of time and would confuse the jury. 

(a) Exceptions in rule 608(b): the second sentence recognizes 2 situations in which courts have discretion to admit specific instances probative of un/truthfulness.
· 608 (b) (1): gives the court discretion to admit specific instances evidence on cross examination of the W whose character is the subject of that evidence. ( this is not extrinsic evidence since it is coming out of the W’s mouth. 

· 608 (b) (2): a character W who testified as to the principal W’s character. ( this is extrinsic evidence, but it may be admitted. 

(2) CA rule 787 Specific instances of conduct: subject to 788 evidence of specific instances of his conduct relevant only as tending to prove a trait of his character is inadmissible to attack or support the credibility of a W. 
(a) BUT Ca Constitution §28 (d): right to truth in evidence: relevant evidence shall not be excluded in a criminal proceeding. ( so as long as you believe the evidence is relevant, it cannot be excluded. 

CA:

· Civil cases: specific instances of conduct are inadmissible to prove character of W.

· Criminal: specific instances are allowed; can use extrinsic evidence to show specific instances. Can ask about specific instances on cross or direct.
e) FRE 609 impeachment by evidence of conviction of crime: (a) (1) says that a W’s conviction of a felony can be admissible to impeach if 403 balancing is met, evidence of the accused convictions shall be admitted if the probative value outweighs the prejudicial effect. 

(a) (2) crimes of dishonesty, or false statement regardless of the punishment shall be admitted. 

(b) if more than 10 years has elapsed then conviction not admissible, unless the court determines that the probative value substantially outweighs the unfair prejudice (opposite of 403, slanted against admissibility).

(1) 609 (a) (1): refers to 2 different situations: 1) the W being impeached is the accused in a criminal prosecution, 2) all other Ws. 

· in the case where it is the accused, the court has to engage in 403 balancing and the evidence will only be admitted if the prejudicial effect is substantially outweighed by the probative value.

· In the case of all other Ws the court engages in 403 balancing seeing if the probative value is substantially outweighed by the prejudicial effect. 

(a) Luce case: Counsel for D asks judge to determine whether evidence of D’s prior conviction is going to be admissible before trial. That way if the judge rules it is admissible then the D will not testify (will not be a W, hence cannot be impeached with this evi), on the other hand if the judge rules it inadmissible then the D can testify with no worries. 

(i) The USSC has held that the trial judge does not have to make this determination before trial, he can wait until the D has testified at trial because he may have to see the motion in context to be able to rule. CA has adopted this rule. 

(2) 609 (a) (2): Crimes of dishonesty shall be admitted means that there is no 403 balancing involved, it means that the evidence must be admitted. The crime must actually involve dishonesty though, such as lying. 
· BUT if the W is also the D then the impeachment evidence may have a prejudicial effect subject to 403

· BUT if the conviction is more than 10 years old then it is generally inadmissible.

(3) 609(b) Old Convictions

(a) excludes evidence admissible under (a) if more than 10 years have passed since a W’s conviction or release from confinement, whatever is later.

(b) BUT, evidence can be admitted if PV substantially outweighs prejudice [the reverse of 403 and thus heavily slanted in favor of exclusion.}

(4) 609(c): effect of pardon: evidence is inadmissible if pardon was granted, so long as W wasn’t subsequently convicted of felony
(5) Extrinsic evidence: there is no limitation on extrinsic evidence to show conviction

(1) 609(d): juvenile adjudications: evidence of juvenile adjudications is generally not admissible, but courts have discretion to admit evidence in criminal case against W other than accused

(2) 609(e): pendency of appeal: pendency of appeal does not make evidence of conviction inadmissible

	Crime
	Impeaching Accused
	Impeaching Other Ws

	609(a)(2):Crime of dishonesty or false stmt
	Admissible. No discretion to exclude for unfair prejudice
	Admissible. No discretion to exclude for unfair prejudice

	609(a)(1): Other crimes punishable by death or imprisonment over 1yr (felonies)
	Admissible only if Pros. shows PV outweighs danger of unfair prejudice (Burden Shift)
	Admissible unless pty opposing impeachment shows, under R.403, that unfair prejudice subst’ly outweighs probative value

	609(a): (misdemeanors)
	Not admissible
	Not admissible


(6) CA rule 788 prior felony convictions: notice that this rule only refers to felonies, so in CA prior misdemeanors are inadmissible. But CA Const, says in a criminal case: conviction, whether a misdemeanor or felony, is relevant if it is a crime of moral turpitude

· lying, violence, theft, extreme recklessness, sexual immorality, NOT if the felony was involuntary

· still subject to 403 balancing
CA: civil case: can offer convictions of felonies involving moral turpitude

CA: does not shift the burden of proof when conviction is offered to impeach the character of the accused.
CA: No specific rule about old convictions
V. Exclusion of other relevant evidence for reasons of policy: in all of these rules it is important to see what the evidence is offered to prove. 
A. FRE 407 Subsequent remedial measures: when, after an injury or harm allegedly caused by an event, measures are taken that, if taken previously would have made the injury or harm less likely to occur, evidence of the subsequent measure is not admissible to prove negligence, culpable conduct, a defect in a product, or a need for warning. The rule does not exclude evidence of subsequent measures for another purpose, like ownership, control, feasibility of precautionary measures, if controverted, or impeachment.
1. Examples: a post accident change in policy, post accident internal investigation, firing or reassigning an employee whose conduct contributed to the accident;

a) in products cases: recall letters or changes in operating instructions could qualify, design changes
2. Rationale: if the D knows that if he fixes the problem it can be used against him, it provides a disincentive to fix the problem, because it is evidence that the D had a guilty mind and felt the need to fix it. 

3. Timing: the injury must occur first and then the measures taken to fix the product.
4. When the D says that he thought the event was safe: he is basically saying I was not negligent, I thought it was safe. If exclusion was allowed every time the D claimed he thought he was not negligent, then D’s would claim such in every case and the exclusion would apply in every case. The line has to be drawn somewhere as to when the exclusion apples. 

- Compare: when D says this is the best way to do something; no way we could have avoided this; nothing we could have done

5. CA rule 1151 subsequent remedial conduct: when, after the occurrence of an event remedial or precautionary measures are taken, which, if taken previously would have tended to make the event less likely to occur, evidence of subsequent measures is inadmissible to prove negligence or culpable conduct. 

a) Note that CA does not refer to product defect or design or a need for warning, so evidence of subsequent remedial measures are not excluded in CA, they remain admissible. 

B. FRE 408 Compromise and offers to compromise: evidence of furnishing, accepting, or offering a compromise of a claim that is disputed as to validity or amount is not admissible to prove liability for or invalidity of the claim, or its amount. Evidence of conduct or statements made in negotiations are also inadmissible. 

This rule does not exclude evidence otherwise discoverable merely because it was presented during negotiations. Nor does it exclude evidence offered for the purpose of proving bias, prejudice, negativing a contention of undue delay, or proving an effort to obstruct a criminal prosecution. 

1. Rationale: courts want to encourage settlement

2. Elements:

· Must have a disputed claim

· Must have a promise to furnish consideration in order to compromise

· The dispute is in regards to liability/validity or amount

· Court must determine by a preponderance of the evidence whether there was a dispute

C. FRE 409 payment of medical and similar expenses: evidence of furnishing, or offering, or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury. 

1. Difference between 408 and 409: in a settlement the other party is looking for something in return, typically a release form, in this case the person is paying out of purely humanitarian motives. 409 only talks about offers to pay. Additionally, under 408 no statements made during the negotiation are admissible, here in 409 the only thing that is inadmissible is the furnishing or promising to pay – anything else that you say is admissible. So if you want to be a nice guy, keep your mouth shut. The rationale behind this is that if you want to be a nice guy you do not have to be a blabber mouth about it, whereas with settlement talks you do need to talk. 

2. Corporate parties: no matter if it is the restaurant owner or the waiter who makes the offer to pay, the rule still applies and the evidence is still excluded. The rule does not specify that the party itself has to make the offer/promise/ furnishment

3. Rule only applies to “medical, hospital, or similar expenses;” similar expenses = something connected to the rendering of medical assistance

4. Partial 409 statement with something else: only the part about the medical expenses will be excluded, anything else in the statement that is not connected to the medical bills is admissible unless there is another objection – “looks like the floor was slippery (admissible) why don’t you see your Dr. at our expense (inadmissible)”.

5. CA rule 1152 offers to compromise: the CA rule lumps offers to compromise and humanitarian motives together. So it is the same rule as the federal rule, just all under one heading. 

a) CA rule 1160 admissibility of expressions of sympathy or benevolence: statements, writings, or gestures expressing sympathy or benevolence relating to the pain, suffering, or death of a person involved in an accident, are inadmissible as evidence of liability. ( this seems to expand the CA rule, it encompasses more acts. 

D. FRE 410 inadmissibility of pleas, discussions, and related statements: the following are inadmissible against a D who made the plea or was a participant in plea bargaining:

· A plea of guilty which was later withdrawn

· A plea of nolo contendere

· Any statement made in the course of any proceedings under Rule 11 of the FRCP

· Any statement made in the course of plea discussions with the prosecuting authority which do not result in a plea of guilty, or which result in a plea of guilty later withdrawn.

However such a statement is admissible in (i) any proceeding where a statement made during plea discussions ought in fairness be considered (ii) in a criminal proceeding for perjury or false statement if the statement was made by the D under oath, on the record, in the presence of counsel. 

1. Mezzanotto: prosecutor says she will not plea bargain unless she can use any statement the D makes during the session to impeach him, in the event that a plea bargain is not reached. D agrees, they then fail to reach an agreement, at trial prosecutor offers statements from the discussion to impeach D pursuant to the waiver. ( the USSC held that a D may voluntarily waive the protections of 410. Once the D has said anything, the D has a huge incentive to agree to the plea bargain offered to him. 

2. Rule 410 only applies protections to the D who is plea bargaining, a co-conspirator, or accomplice does not receive the protections of 410 as well. 

3. Prior guilty pleas: are hearsay, they are an out of court statement offered to prove the truth of the matter asserted, but there is an exception 803 (22) judgment of previous conviction (evidence of a final jmt entered after trial or upon a plea of guilty adjudging a person guilty of a crime punishable by more than one year is admissible). 

· Note: 803 (22) does not apply to prior pleas of nolo contendere.

4. CA rule 1153 offer to plead guilty or withdrawn guilty plea: evidence of a plea of guilty, later withdrawn, or of an offer to plead guilty, is inadmissible in any action or proceeding in any nature. 

a) So the CA rule does not seem to be as broad as the fed rule, it doesn’t cover statements made while discussing plea bargaining, but functionally it operates exactly the same. So it has been interpreted to include all the things the federal rule has. 

E. FRE 411 liability insurance: evidence that a person was or was not insured against liability is not admissible to prove whether the person acted negligently or otherwise wrongfully. Admissible when offered to prove something else like bias or prejudice of a W, proof of agency, ownership or control.
1. Rationale: we want people to have liability insurance, so that when people are injured they have a source of compensation. We do not want to discourage the obtaining of insurance if it can be used against the insured. 

VI. Examining Ws, attacking and supporting W credibility

A. FRE 611 mode and order of interrogation and presentation: 

· (a) control by the court: the court shall exercise reasonable control so as to 1) make interrogation and presentation effective in the ascertainment of truth, 2) avoid needless consumption of time, and 3) protect Ws from harassment or undue embarrassment. – this gives the court broad power
· (b) scope of cross examination: limited to those subjects brought up on direct exam AND W credibility. The court’s discretionary power may allow for additional matters as if on direct exam. 
· (c) leading questions: should not be used on direct except as is necessary to develop the W’s testimony, ordinarily it is only used on cross. When a party calls a hostile W, an adverse party, or a W identified with the adverse party leading questions are permitted. 
· Other situations where leading questions are allowed: typically when the W is feeble minded, the direct examiner can ask leading questions, or when the W has forgotten something, leading questions to refresh the W’s recollection. 
1. Objections we went over in class: refer to notes on transcript exercise pg 137 of notes:

· Argumentative: when the lawyer doesn’t care what the W says, he is simply making a point to the jury
· Compound: when a lawyer asks several questions at once, when the W answers typically they are only addressing the last question, and this confuses the jury

· Asked and answered: if it has been asked by the other side then the judge will generally allow for the question to be asked again. 

· Not within the scope of the direct exam: when the cross examiner asks questions outside the scope of the direct exam

· Misleading
B. Impeachment: 

1. Checklist: 
· Is this impeachment with extrinsic evidence, if so is there any limit on the admissibility of the evidence?

· Are there any foundational requirements for this method of impeachment?

2. Evidence to impeach can only come from 2 possible sources:

· Out of the mouth of the W while she is being cross examined in the court room

· Everything else (paper, another W’s statement, W’s prior statements)

3. Who may impeach:

a) FRE 607 Who may impeach: the credibility of a W may be attacked by any party, including the party calling the W. 

(1) This rule abolished the voucher rule: which stated that you vouch for any W you put on the stand, and may not impeach your own W. 

(a) Has lead to a specific abuse of this rule: prosecutors will call Ws on direct exam, get their testimony, and then impeach them with prior inconsistent statements that they knew of all along. ( Hogan case, the W had confessed and implicated the D’s in Mexico, upon return to US he recanted his confession. Prosecution calls him as a W knowing that he will deny being involved, and deny that the Ds were involved, only to impeach him with his prior inconsistent confession. So the whole point of calling him was to impeach him, because the prosecutor cannot get that evidence in otherwise ….it is hearsay. ( in that case the court did 403 balancing and found that the unfair prejudice substantially outweighed the probative value. 

(i) If the prosecutor had genuinely been surprised by the turncoat W, and had really expected him to confess on the stand, then the 403 analysis has changed…most courts say in this situation the Prosecutor can impeach with prior inconsistent statements because the probative value outweighs the unfair prejudice. 

b) CA rule 785 parties may attack or support credibility: exactly the same rule as the FRE. 

4. Various impeachment techniques: 

a) Factors affecting W’s opportunity to perceive accurately: demonstrating impaired opportunity to observe is a common way to impeach, just as demonstrating W’s superior position is a way to enhance W’s credibility. ( if you have obstructions to your line of vision, or if you were very far away would be examples. 

(1) No limit on extrinsic evidence to prove this. 

b) Factors affecting the W’s capacity to perceive accurately: demonstrating that the W has poor eyesight, poor hearing, has a mental disorder that affects the ability to distinguish fantasy from reality, or evidence that the W was under the influence of some mind altering drug at the time they made the observation.

(1) No limit on extrinsic evidence to prove this.

c) Factors affecting the W’s capacity to recollect accurately: this is not a character trait, so no FRE applies, the easiest way to prove this would be to elicit a W admission to a bad memory, or if the W has admitted it to someone else it will get in under the existing state of mind exception to hearsay. 

(1) Evidence of a reputation for a bad memory: would not work, 803 (21) only applies to reputation for character. So when reputation evidence is offered as proof of a bad memory, we have a hearsay problem and it is inadmissible. 

Opinion evidence: under 701or 702 an opinion for the W’s bad memory would have to meet all of the requirements of those rules. 

d) Character evidence to impeach the credibility of a W: in accordance with rules 608 and 609 mentioned above. 
e) Religion:

(1) FRE 610 religious beliefs or opinions: evidence of beliefs or opinions of a W on matters of religion is not admissible for the purpose of showing that by reason of their nature the W’s credibility is enhanced or impaired. 

(a) Admissible though to show the bias of a W, the basis for an assertion of clerical privilege, damages, modus operandi, motive, conduct, and the basis for a claim or defense

Ex: Bias: W and D were both members of the same religion

(b) Rationale: protecting 1st amd rights. It is not admissible to make the jury like or dislike the W, but it is admissible to show bias ( the W thinks the D is the messiah. 

f) Bias: since there is no FRE addressing impeachment through bias the Abel case addressed whether the common law rule could be used. 

(1) Common law rule re: impeachment through bias evidence: everything, including extrinsic evidence is admissible. Meaning that you can call a second W and ask if he knows that the first W has a bias in favor of a party. 

(a) Proving bias with W’s prior inconsistent statement: FRE 613 prior statements of a W: says that extrinsic evidence of prior inconsistent statements of a W is not admissible unless the W is afforded an opportunity to explain or deny the inconsistency.  

· Note: there is no particular order in which these things have to happen, meaning you can give the W an opportunity to explain or deny and once they have done so you can introduce the extrinsic evi, or you can do it the other way around. 
(2) Note on relationship between FRE and common law: where there is no FRE the common law can fill in the gaps, as it did in this case. Where there is a FRE on the same topic as the common law, the FRE trumps the common law. 
g) Contradiction: this is another common law rule which is applicable due to Abel, since there is no FRE governing impeachment by contradiction. 
(1) The rule: there is a limit on extrinsic evidence, extrinsic evidence is not admissible to contradict a W on a collateral matter. 

(a) Collateral matter: is immaterial to the issues in the case, AND says nothing about W credibility other than the fact of the contradiction. 

ASK:

1. Is the evidence offered to contradict the W?

2. Is this a collateral matter?

· If yes, no extrinsic evidence; can only ask that W

· If no, extrinsic evidence is ok

(2) Prior inconsistent statements: this is a form of contradicting the W, just in a very specific way with the W’s prior statements. The same rules for contradiction apply here. 
(a) 2 relevant uses for the statement: 

· To show the inconsistent statement was made – for that limited purpose it is not hearsay. 

· To prove the truth of the matter asserted in the prior statement. 

· Under 801 (d) (1) if the declarant testifies at the trial, is subject to cross, and the inconsistent statement was given under oath at a trial, hearing, grand jury, or deposition -> it is admissible for all purposes.

· 613 is also applicable here, meaning if you want to introduce extrinsic evidence of the prior statement, you have to give the W an opportunity to explain or deny it.  

(b) Same rule that is applicable to contradiction applies here: extrinsic evidence of a prior inconsistent statement is inadmissible on a collateral matter

Out of court speaker: can attack or support credibility in any way, just as if it is in in-court W; But if it is an out court speaker, 613(b) does not apply: do not have to give that person a chance to explain the prior inconsistent statement because they are not there

(c) CA rule 1235 inconsistent statements: evidence of a statement made by a W is not made inadmissible by the hearsay rule if the statement is inconsistent with his testimony at trial and is offered in compliance with 770 (770 is CA’s analog to 613b). 

· So CA makes all prior inconsistent statements of the W admissible for all purposes, even to prove the truth of the matter asserted. The statement is hearsay, but admissible. 
· Must still give W chance to explain if offer extrinsic evidence of prior inconsistent statement
5. Supporting W credibility:

a) Prior consistent statements: these statements are not admissible for the limited purpose of proving that they were made, but not for the truth of the matter asserted. This is because juries cannot differentiate, and only consider the evidence for credibility purposes without also considering the statement as evi supporting the truth of the matter. So this evidence is either going to be admissible for all purposes (over a hearsay objection), or none at all. 

(1) FRE 801 (d) (1) (b) prior consistent statements: a statement is not hearsay if:
· the declarant testifies at the trial 

· is subject to cross examination concerning the statement 

· the statement is consistent with declarant’s testimony

· the statement is offered to rebut an express or implied charge of recent fabrication, improper influence, or motive

(a) Timing and the Tome case: the USSC held that these statements are only permitted where the statements were made before the basis for attacking the credibility of the W: charged recent fabrication, improper influence, or motive. (ex: before W was given a bribe or made an inconsistent statement)

(i) For the prior consistent statement to logically rebut the attack on the W’s credibility, the statement has to occur at some point prior to the event that is the basis of the attack on credibility. Because anything that is made after the event is just as much influenced as the trial statements. 

ASK:

1. Has credibility been attacked?

2. Is the declarant testifying at this trial?

3. Is she subject to cross?

4. Was there a prior consistent statement?

5. Was it made before the basis for attacking the credibility of the W arose?

6. If yes to all of them, then prior consistent statement is admissible to impeach and to prove the truth of the matter asserted.

(2) CA rule 1236 prior consistent statements: is the exact same thing as federal law. Except that under federal law the statement is not hearsay, whereas under CA it is still hearsay, just admissible under an exception. 

VII. Lay and Expert Opinion

A. Lay opinion: lay opinion permitted as to: speed of auto, sanity, intoxication, emotions, value of witness’ property.
1. FRE 701: opinion testimony by lay witnesses: W’s testimony in the form of opinions or inferences are limited to those which are: 

· (a) (1) rationally based on the (2) perception of the W, AND – 

· there has to be some logical connection between what the W perceived and the opinion being expressed, also note that the W has to state the perceptions which are the basis of the opinion. 

· (b) (3) helpful to the jury; a clear understanding of the W’s testimony or the determination of a fact in issue, AND – 

· it has to give the jury something more than they would have gotten from just hearing   testimony about the facts.

· (c) not based on scientific, technical, or other specialized knowledge within the scope of 702 – it has to be a legitimate lay person. 

· (d) Cannot be a legal conclusion

· ex: in my opinion he was driving negligently

B. Expert opinion:

1. FRE 702: testimony by experts: if scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a W qualified as an expert by knowledge, skill, experience, training, or education may testify in the form of opinion, if:

· (1) the opinion is helpful to the jury

· expert uses specialized knowledge to reach conclusion the average juror could not figure out for herself

· (2) Expert must be qualified
· (3) must believe in opinion to a reasonable degree of certainty
· can admit to some uncertainty

· but has to say more than speculating or guessing
· (4) must be supported by a proper factual basis
· Must be based on 1 of 3:

· Admitted evidence

· Usually expert is given a hypo with facts very similar to the present case. Hypo must not mischaracterize the facts

· Personal knowledge

· Inadmissible evidence reasonably relied upon by experts in the area
· (5) Must be based on reliable principles that were reliably applied

· FRE Daubert: Reliability of scientific opinions determined by: (if 1 is missing, others need to be strong)

· (1) publication/subject to peer review

· (2) reasonable error rate

· (3) results are tested and there is ability to retest

· (4) reasonable level of acceptance
CEC Kelly/Frye: Reliability of scientific opinions determined by:

(1) The opinion must be based on principles generally accepted by experts in the field (If scientific opinion is not generally accepted, irrelevant and cannot be admitted)

NOTE: There is a learned treatise hearsay exception. So the book is admissible to prove anything stated therein if it is an accepted authority in the field.

2. Reliability of expert testimony: 

a) Frye case: in determining whether the expert testimony was something the jury should hear, the court would ask “is the science underlying the data generally accepted in the scientific community…do scientists think it is reliable?”. This was the established law for 80 years until Daubert and is still the test in CA.

b) Daubert case: the USSC overruled Frye, saying that the FRE had come into existence since the time of Frye, and the FRE require relevance, not evidence of acceptance in the scientific community. They said for evidence to be relevant it had to be scientifically valid, and to determine this validity there were 4 criteria to look to:

· If the evidence has been subjected to peer review and publication
· Is the evidence the product of testing
· Is the testing subject to a particular known error rate
· What is the level of acceptance
(1) Note: if the method meets all 4 Daubert criteria but is not generally accepted in the scientific community, we can still hear the expert testimony. General acceptance doesn’t matter under Daubert. 
c) Kumbo tire case: extended this reliability requirement to all experts, not just scientific ones. 

VIII.  Privileges: typically result in the exclusion of evidence that has high probative value, but we make the information inadmissible and undiscoverable because we value the relationship the information was given in. 

A. FRE 501 general rule: the privilege of a W, person, gov’t shall be governed by the principles of the common law. However in a civil action, with respect to an element of a claim or a defense to which state law supplies the rule of decision, the privilege of a W, person, or gov’t shall be determined in accordance with state law. 

1. Erie: action in federal court in CA and it is a diversity case, apply CA privilege law

2. Also: Const does not change the law. Even in a criminal case in CA, usual rules of privileges apply.
B. Attorney Client Privilege

1. FRE 503 (b) (FRE and CEC): general rule of privilege: a client has the privilege to refuse to disclose confidential communications made for the purpose of facilitating the rendition of professional legal services to the client.

a) 503 (a) (4) a communication is confidential if not intended to be disclosed to third persons. 

(1) We judge intent by the RPP standard: so if the communication takes place in a crowed room a RPP would not understand the communication to be confidential. If on the other hand it is in a closed atty’s office, the RPP would not suspect that there are any 3rd parties in the room hiding and listening in. 

(2) Facts are not confidential: simply because you disclose facts to your atty, it doesn’t automatically protect those facts under the veil of the a/c priv. The opponent cannot ask what you told your atty regarding certain facts, but they can still ask about the facts. 

(a) Asking the atty about the facts: you cannot ask a person about the facts if the only way that they know about the facts is through confidential disclosure. There is also a personal knowledge issue here. 
(3) Cell phone communications: the federal rules do not address this, it could go either way depending on how you argue it (1. insecure line, 2. just because something is possible doesn’t mean the RPP will worry about it)

(a) CA rule relating to cell phones: electronic communications are presumed to be made in confidence. 

(4) Additional People: when additional people are present during the communication and are not there to facilitate the rendering of legal services this will blow the a/c priv. BUT if the additional person is covered by their own priv (like the spousal priv) then it retains the a/c priv. 

(5) Corporations: are all employee communications protected by the a/c priv? 

(a) Upjohn case (federal rule): the law had been only communications with employees in the control group were protected. The Upjohn case said that communications with any employee are privileged if they concern matters within the scope of the employee’s duties AND they are made to facilitate legal services. Privilege applies to communications from employees/agents if they were authorized by the corp to make the communication to the lawyer on behalf of the corp

- BUT: NO privilege for mere W who happens to be an employee (ex: an employee who sees a car accident between another employee and another car)
(b) CA: If all you are communicating about is something the employee witnessed unconnected to his job, then it is not privileged. (SAME as FRE)
(6) Waiver: if you voluntarily disclose what was confidential then it constitutes a waiver. 

· If the lawyer fails to object on confidentiality grounds and the client discloses then: the lawyer will be liable to the client for any harm done due to this disclosure. 
· If the atty discloses confidential information without authorization, that does not constitute a waiver, the jury may not hear this information unless the atty fails further, and does not assert the priv when the statement is asked about. 
· The atty can assert the priv even when the client is not present in order to preserve the priv. 
(a) CA rule 955: when lawyer required to claim priv: whenever he is present and authorized to assert the priv when the communication is sought to be disclosed.
b) FRE 503 (a) (1) a client is a person, organization…who is rendered professional legal services by a lawyer, or who consults a lawyer with a view to obtaining legal services from him. 
c) FRE 503 (a) (2) a lawyer is a person authorized, or reasonably believed by the client to be authorized, to practice law in any state or nation. 

2. Exceptions to the A/C priv:

a) FRE 503 (d) (1) Crime fraud exception: If the services of the lawyer were sought or obtained to enable or aid anyone to commit or plan to commit what the client knew or reasonably should have known to be a crime or fraud. 

(1) CA rule 956: says exactly the same thing. 

b) (2) FRE 503 (d) (3): breach of duty by lawyer or client. As to a communication relevant to an issue of breach of duty by the lawyer to his client or by the client to his lawyer.

· So this would come up in legal malpractice situations, the lawyer has to be able to defend himself. 
c) (3) FRE 503 (d) (5) Joint clients: as to a communication relevant to a matter of common interest between two or more clients if the communication was made by any of them to a lawyer retained or consulted in common, when offered in an action between any of the clients. 

· If the clients are communicating with the attorney initially, and then they have a falling out and sue each other there is no priv with regard to everything they said to the atty regarding their joint problem. 
d) (4) CA ONLY rule 956.5: reasonable belief that disclosure of confidential communication relating to representation of a client is necessary to prevent a criminal act that lawyer reasonably believes likely to result in death, or substantial bodily harm to, an individual. 

- where lawyer reasonably believes disclosure of communication is necessary to prevent crime that is likely to result in death or substantial bodily harm
C. Medical privileges: there are 2:

· Doctor – patient privilege

· Psychotherapist – patient privilege

1. The Doctor Patient Privilege:

a) No FRE doctor-patient privilege. In Eerie situation, apply CA privilege law.

b) CA rule 992: A confidential communication includes: not only what you tell the doctor, but also anything that the Dr. uncovers while examining you. 

- must have been (1) made for the purpose of obtaining diagnosis or treatment and (2) the info was pertinent to diagnosis or treatment
c) Exceptions to the D/p priv:

(1) (1) CA: patient litigation exception: no privilege as to a communication relevant to an issue concerning the condition of the patient if such issue has been tendered by:
· The patient – so this means that in tort suits, where the patient tenders the injury, the d/p priv does not apply. This is a HUGE exception. 
(2)  (2) CA: where physician’s services sought to aid in crime or fraud or to escape after a crime or tort

(3) (3) CA: in a case alleging breach of duty arising out of physician-patient relationship (i.e. malpractice action)
(4) (4) CA: there is no privilege in a criminal proceeding. – this is the other HUGE exception to the d/p priv. between this and 996 there is basically no suit where a doctor’s testimony would be relevant and still remain privileged. 

· Note that this only applies to doctors in criminal proceedings. 
(5) CA ONLY: no privilege where the doctor is required to report info to a public office (i.e. gun shot wounds or communicable diseases)

NOTE: this privilege hardly ever works; look for situation where attorney hires doctor, then attorney/client privilege protects the info.
2. The Psychotherapist/Patient privilege: 

a) CA rule 1012: Confidential communication between patient and psychotherapist: information obtained by an examination of the patient, transmitted in the course of the P/p relationship and in confidence. 

· Same rules as for A/C privilege:

· (1) patient must have intended that communications be confidential AND
· (2) purpose of communication was to facilitate professional services
b) Exceptions to the P/p priv: are not as broad as the d/p priv
(1) FRE and CA: patient litigation exception: no privilege as to a communication relevant to an issue concerning the mental or emotional condition of the patient if the patient put his physical or mental condition in issue, as in a personal injury suit.

(2) FRE and CA: where professional services were sought to aid in crime or fraud or to escape capture after a crime or tort.
(3) FRE and CA: in a malpractice action between patient and doctor.
(4) CA ONLY: exception patient dangerous to himself or others: there is no privilege under this article if the psychotherapist has reasonable cause to believe that the patient is in such mental or emotional condition as to be dangerous to himself or to the person or property of another and that disclosure of the communication is necessary to prevent the threatened danger. 

· The argument here is with regard to what constitutes reasonable cause. 
D. The spousal privilege:

1. There are 3 privileges in CA:

· Confidential communications priv

· Both spouses hold this priv, so they can prevent the other one from testifying as to confidential communications that took place during the marriage. 

· This trumps the other privilege if both apply

· The key for this is that the communication was made during the marriage.
· Testimonial priv – priv not to testify against your spouse in a criminal case

· The Trammel case made clear that the holder of the priv is the W spouse, not the D spouse. So if the W spouse wants to testify, they can. 

· The key for the testimonial priv is that the couple is married at the time of the trial, not whether they were married at the time of the events in question. 

· This privilege only applies in Criminal cases under the FRE

· In CA: spouse of party is privileged to not even be called to W stand

2. Exceptions: 

a) (1) CA and FRE: a married person does not have a privilege:

· In a proceeding brought by or on behalf of one spouse against the other spouse
· So spousal abuse cases would fall under this exception
· In a proceeding on behalf of one of their children
(2) CA and FRE: no privilege where one spouse is charged with a crime against the other spouse or one of their kids

OTHER CA PRIVILEGES: 

(1) privilege for confidential communications between a  counselor and a victim of sexual assault or domestic violence

(2) privilege for penitential communications between penitent and clergy

(3) immunity for contempt of court for news reporter who refuses to disclose his sources

IX. Random Rules that don’t seem to fit anywhere else

A. The completeness doctrine FRE 106: Remainder of or related writings or recorded statements: when a writing or recorded statement or part thereof is introduced by a party, an adverse party may require the introduction at that time of any other part or any other writing or recorded statement which ought in fairness to be considered contemporaneously with it. 
1. CA rule 356 entire act, declaration, conversation, or writing to elucidate part offered: is the exact same rule with the one exception that it also applies to conversations and acts. So the CA rule is broader than the federal rule. 

B. CA rule 1228: admissibility of certain statements of minors under the age of 12 establishing elements of certain sexually oriented crime: this rule only applies once the D has admitted to the crime, and saves the child from the trauma of actually having to be examined in court. It applies in a very narrow line of cases ( for instance when the D is trying to recant a confession. 
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