EVIDENCE OUTLINE OF THE UNIVERSE

I. Introduction

a. Federal Rules of Evidence

i. Been around since 1975

ii. Ended up w/ the rules by studying common law principles

iii. Grand Jury Proceedings – don’t have rigid rules of evidence, investigative tool.

b. Reasons why we have rules of evidence
i. Distrust of juriers

ii. Need some structure for trial

iii. Accurate fact finding

iv. Inefficient use of time/ duration of time (expedited trial process)

v. Substantive policies (fairness considerations)

vi. As well as UNIFORMITY

c. Down sides?  Artificially limited information at trial, too much room for mistakes, too much uniformity.

d. APPLYING THE RULES

i. FRE 101 – outlines the types of proceedings that the rules apply to.  Applied to everything except as stated in FRE 101.

1. (d) rules inapplicable
a. preliminary questions of fact
b. grand jury
c. miscellaneous proceedings
i. extradition, judge decisions, probationary hearings, affidavits for a search warrant, etc.
2. the judge makes the decision as to what evidence gets in.  
e. WHAT HAPPENS AT TRIAL

i. Jury selection – judge asks question and the attorneys ask questions (rules of evidence DO NOT apply here)

ii. Opening statement – not evidence.  Lawyer puts forth structure of the case…roadmap, theory.

iii. Presentation of Proof – What is evidence?  Where the federal rules of evidence do they define what evidence is? They DON’T.  

1. documents

2. physical evidence (tangible)

a. authentication…witness linking it to crime

3. demonstrative evidence (chart, photos, map, etc.)

4. what the judge says, lawyers say and what defendant does at counsel table is NOT evidence.

f. Civil Trial

i. P goes first, then D goes.  Then P may go again as rebuttal, then the D may go w/ a rebuttal.

ii. Then they can sum up the case  w/ closing arguments and direct the jury to pay attention to the evidence that they want them to pay attention to.

iii. Then judge gives instructions…(there are also preliminary and curative instructions)

iv. Jury deliberations, delivery of verdict.

v. Loser can try to appeal…

g. CREATING THE RECORD

i. It is the lawyers responsibility to make sure that the record comes alive.  

ii. Starts long before trail.

iii. Judge can sort out ahead of time what the evidence is.

iv. What type of things go into the record?

1. pleadings

2. filed documents

3. record of proceedings

4. exhibits

5. docket entries

v. Transcript of Proceeding

1.  if the witness rolls his eyes, the lawyer can have it noted. 

2. MISTAKES LAYWERS MAKE

a. Echoing (although not always a bad idea)

b. Not speaking clearly

c. Talking over one another

d. Exhibits

e. Going off the record (don’t do it)

vi. WAYS TO MAKE THE RECORD
1. Object
2. lay the foundation
a. file pleadings
b. mini hearings
c. affidavits
h. FRE 611 – Mode and Order of Interrogation and Presentation

i. Control by the Ct: reasonable control

ii. Scope of cross-examination: subject matter of the direct examination and matters affecting the credibility of the witness.

iii. Leading questions

i. ERRORS
i. Reversible error: everyone knows it is an error

ii. Harmless error: doesn’t effect the outcome of the case

iii. Plain error: even if you didn’t object, the appellate court will look at it.

II. Relevance

a. What raises relevance questions?

i. Substantive law

ii. Issues raised by the parties

iii. Information or indictment or defendant’s plea

iv. Pleadings

v. Discovery and motions

b. FRE 401 – “relevant evidence” means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable than it would be w/out the evidence.
c. Direct and Circumstantial
i. Direct: describes evidence that, if accepted as genuine or believed true, necessarily establishes the point for which it is offered.
ii. Circumstantial: means evidence that, even if fully credited, may nevertheless fail to support the point in question simply b/c an alternative explanation seems probable or more so.
d. OLD CHIEF v. UNITED STATES
i. F: D was charged w/ being a convicted felon in possession of a firearm.  He doesn’t want them to mention the previous crime and instead only says that he had been convicted of a crime punishable by imprisonment exceeding one year.
ii. A: says that the D’s argument is erroneous and a jury shouldn’t have to hear a case that is filled w/ gaps.  The evidence effects the depth of understanding the case.  How does this tend to prove something in the case? B/c he had been violating 18 U.S.C. §922(g)(1) and in order to do so, you need to have had a felony conviction.
iii. Does it have to be a fact in dispute in order to be relevant?
1. FRE 402

2. CA §201 – CA says that relevant evidence means evidence relevant to the credibility, having tendency to prove any DISPUTED fact.
e. PROBLEM 2-A
i. No one sees what happens at the time of the collision, but one of the cars had been going really fast 30 miles before the point of impact.  
1. is it relevant? 
a. The standard is whether there is any tendency that the evidence could prove that Gadsby was at fault.
i. Inductive reasoning
ii. Ct doesn’t have to allow this in…it could say that it has conditional relevance.
f. Relevance as threshold: Standard of probative worth

i. FRE 401—how strong must the tendency be?
1. makes the point to be proved more probable than it was w/out the evidence – adopted by FRE 401
ii. FLIGHT EVIDENCE and GUILT
1. PROBLEM 2-B
a. The suspect hides from the cops…is that evidence relevant?
i. The step would have to be that people flee when they have consciousness of guilt.  D fled b/c he had consciousness of guilt b/c he robbed the taco stand.  D should point out an alternative explanation.
b. Can the judge allow this evidence?
i. Has discretion – if it has any tendency to prove.
2. may be innocent reasons why people may hide or lie.  How do we figure that in?  
a. FRE 403—pragmatice relevancy.  Says that if the prejudice substantially outweighs the probative.
b. FRE 401—says that if it is relevant evidence it is admissible.
c. If it is equally weighted we let it in..
g. OLD CHIEF II
i. Addresses the matter of unfair prejudice under FRE 403.  
ii. They did exclude the felony-in possession prior conviction evidence.
h. RELEVANCE FLOW CHART
i. Is the evidence relevant to an issue in the case? FRE 402, CA §350
1. all relevant evidence is admissible.
a. Evidential Hypothesis: explanation for why the proof is relevant.  Show the logical steps by the evidence tends to prove something.
i. Deductive reasoning: necessarily leads to the conclusion (ex) all humans are mortal. Socrates is a human, therefore he is mortal.)
ii. Inductive reasoning: not an absolute.  Conclusions don’t necessarily follow from the underlying premises.
1. ex) the defendant needed money and had a terrible drug habit.  People who are broke w/ a drug habit are more likely to commit crime to feed the drug habit.
i. FRE 403—although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of issues, or misleading of the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.
i. PROBLEM 2-D
1. woman dies from stab wounds.  The evidence is that she and her husband had been fighting and she had been in a shelter for 30 days, 2 yrs earlier.  Argument is that it is prejudicial…although the evidence is relevant and probative. 
2. FRE 403 balancing is up the broad discretion of the courts.
ii. Another issue would be if you had 14 witnesses testify to the same point in a case…but the 15th was the Pope…more probative.
j. RULE OF COMPLETENESS
i. FRE 106 – whether a writing or recorded statement or part thereof is introduced by a party, an adverse party may require the introduction at that time of any other part or any other writing or recorded statement which ought in fairness be considered contemporaneously with it.
1. fairness rule, when people are taking your words out of context, let it all in. 
k. PROBABILISTIC EVIDENCE (MATH)

i. PEOPLE v. COLLINS
1. there is a couple, black and white girl w/ blond hair driving a yellow car w/ a white top.  There is a robbery and there are a few witnesses who give such descriptions similar to this.
2. Can you rely on mathematical evidence?
3. Where did he come up w/ these probabilities?  This is invading the province of the jury…they do this w/out mathematical formulas.  
4. allowed in small doses, but not allowed when you make the decision for the jury.
III. Hearsay

a. BASICS
i. Beware of 2nd information.
ii. Simple definition: Hearsay is an out-of-ct statement offered to prove the truth of the  matter asserted.  
iii. FRE 801 – “hearsay” is a statement, other than the one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.
iv. Ex) W says: Sam told me that Jim sells cocaine.  That witness is not the best person to be asking.  There are some dangers to allowing in second hand information.  
v. REASONS TO EXCLUDE HEARSAY
1. Absence of cross-examination
2. Absence of demeanor evidence
3. Absence of oath.
vi. HEARSAY RISKS
1. Risk of misperception
2. Risk of faulty memory
3. Risk of misstatement
4. Risk of distortion.
vii. FRE 802 – hearsay is not admissible except as provided by these rules or by other rules prescribed by the Supreme Ct pursuant to statutory authority or by Act of Congress.
b. What is the specific definition of hearsay?

i. Out of court
ii. Statement
1. coded signals
2. verbal
3. lineups (hearsay exception)
4. assertive conduct
5. written statements
iii. offered for the truth asserted.
c. Double Hearsay
i. Last week Mary told Sam who told me that Jim robbed the bank.
ii. There needs to be an exception to reach each level of hearsay
d. IS ALL CONDUCT A STATEMENT?
i. What is a statement?  Oral or written assertion or nonverbal conduct of a person if it is intended by the person as an assertion.
1. ASSERTIVE CONDUCT
a. FRE 801(A) – non verbal conduct of a person, if it is intended by that person as an assertion.
2. NON ASSERTIVE CONDUCT
a. Problem 3-B ( Maserati can’t see the light, so he assumes that the light has changed when the truck next to him moves.  The driver of the Maserati says that he had a green light, the proof being that the truck moved forward.
ii. Wright v. Doe d. Tatham (BARON PARKE APPROACH)
1. Tatham, wants to say that the will of Marsden is fraudulent b/c Marsden left a lot to the Butler, Wright. 

2. they are trying to introduce evidence that he was incompetent and wasn’t capable of dividing his property properly…Butler counteracts and brings in three letters from other individuals showing that he was capable.  

3. Issue is whether the contents of the letters are evidence…When people engage in conduct, do we always see this as an assertion?

4. under this case it was hearsay.

5. under 801, it would have been admissible.

iii. Cain v. George
1. can you assert something by not asserting something?

2. Fire in a hotel room, and the occupant was killed by carbon monoxide poisoning.  Hotel owners want to introduce that they have no other complaints.

3. It is not hearsay.

e. Machines and animals cannot assert!
f. Knowing how to recognize Hearsay
i. Indirect hearsay: a person who is attesting to when they were born, while testifying in court…hearsay exception and it is reliable enough.  If it was a key issue it may be a different decision.

ii. Direct hearsay: can recognize that you are receiving second hand information.

g. WHEN IS A STATEMENT NOT HEARSAY?
i. Going to the truth of the matter asserted…
1. Ex) Issue is whether the D is competent.  W says “Doctor told me that he was insane.” HEARSAY—b/c it is going to the truth of the matter asserted.

2. Ex) same issue.  W says, “the D says that he is an alien from mars.” Not Hearsay b/c it was not offered to prove that he was a martian…

h. Non-hearsay Uses – “when is statement not offered for the truth of the matter asserted?”

1. impeachment

2. verbal acts (or parts of acts)

3. effect on listener or reader

4. verbal objects

5. circumstantial evidence of memory or belief

ii. IMPEACHMENT
1. Problem 3-C 

a. Car accident w/ station wagon and blue car.  Trial testimony of witness – Blue car ran the red light.  But out of ct the W said, Blue car had the green light.

b. Being used to show that the witness can’t say the same thing twice.  Seeks only to impeach the witness, not to offer the statement for its truth.

c. Judge has to figure out whether the jury can limit itself to the non hearsay purpose under 403.

iii. VERBAL ACTS – need the witness who heard the words.

1. A statement is nonhearsay if the words have independent legal significance and what is important is that the words were said, even if they weren’t true.  This usually comes up in the prosecution of crimes that can be proved by words alone, or where the use of words as a threat is a crucial element of the crime.  For ex) solicitation, extortion, bookmaking, fraud, conspiracy, robbery, rape, etc.  Also in civil cases – harassment cases, defamation, gift cases, contract, etc…

a. Problem 3-D

i. Massage parlor prostitution case.  Gov’t calls undercover agent who testifes that a masseuse asked him if he was interested in a good time. 

1. “are you interested in a good time?”  Not hearsay, not be used to prove that she was offering prostitution.  But if she had said, do you want to have a good time like we did last week?  That would be hearsay.

b. Problem 3-E

i. Leasing of a farm for 40% of the corn that the farmer could grow.  Offers testimony that the grower had said, “the crop is yours.”

ii. Legal Significance—could show that it was the delivery of goods…

iv. PROOF OF EFFECT ON LISTENER OR READER
1. a statement is not hearsay if it is offered only to prove the effect of the statement on a listener or reader.  Most often, these out-of-court statements are offered to show that the defendant was put on notice or warned of something important in the case.  It doesn’t really matter whether what they were told was true.  What matters is that they were told it.

a. D is charged w/ murder.  At trial, D calls W to testify that he heard X tell D outside of court that the victim was looking for him and planned to shoot him down in the street like a dog.  D wants to get in the out of court statement to help prove that he acted reasonably in self-defense.

v. VERBAL OBJECTS / MARKERS
1. a statement is non hearsay if it is offered only as a symbol or identifier on an object.

a. Problem 3-G

i. 3 people charged w/ conspiring to distribute cocaine…prosecutor wants to establish that they were working together, using a bar and house.  

1. 1st pieceo f evidence… a matchbook w/ the name of the bar printed on it. 

vi. STATE OF MIND
1. A statement that circumstantially shows the state of mind of the declarant is nonhearsay and admissible, if the state of mind of the declarant is at issue in the case.

a. Problem 3-H 

i. Anna Sofer’s will( wrongful death claim against bus co and the operator of the bus. Is her will, leaving her husband very little, hearsay?

1. issue: did anna intend to stay w/ Ira?

2. W: I heard Anna say, Ira always beats and berates me.

3. Whether or not it is actually true that he beats her is circumstantial evidence of her state of mind. NON HEARSAY

b. Custody – issue is who the child wants to live with.  The witness says that the child said that his father always hits him.  That is nonhearsay b/c it is only going to the kid’s perception of the his father. 

vii. MEMORY OR BELIEF
1. even if a statement is being offered only to show that the declarant had a specific memory of even or circumstances, not that what they said about those events or circumstances was true, it is not hearsay.

2. It is very tricky and narrow!  It is only allowed when the out of ct declarant provides such specific details that can be linked to other evidence in the case that the statement itself shows the witness must have a specific belief or memory of the events.
3. Papier-Mache Man
viii. LYING
1. A statement is not hearsay if it is introduced to show the falsity of what is being said, instead of the truth of the matter asserted.

ix. WILLINGNESS TO SAY OR OMIT
1. If a statement is being offered merely to show a person’s willingess to say something or not say something, and not for the truth of what is being said, it is nonhearsay.

2. EX)  Bruno is being charged w/ stealing an airplane to use in a drug conspiracy. His lawyer calls a witness to testify that Bruno told him that “I store that airplane at the Santa Monica airport.”

a. Bruno wants to introduce this statement to show that his very willingness to admit that he has the plane indicates that he had nothing to cover up for and therefore did not believe he was involved in illegal activity.

x. See hearsay quiz p.182,183 and the answers in notes for 8-27-03

i. HEARSAY EXCEPTIONS

i. FRE 801(d)(1) – prior statement by witness
1. Prior Inconsistent Statements—801(d)(1)(a)

a. To make a prior inconsistent statement admissible, what do we need?
i. Inconsistent w/ testimony in court
ii. Given under oath
iii. Trial, hearing or prior proceeding
1. prior proceeding – prior trials, depositions, agency hearings, preliminary hearings, affidavits?
b. State v. Smith
i. Issue: What prior proceedings will qualify for prior inconsistent statements?
1. Prosecutor wants to use the out of ct statement, otherwise he doesn’t have any evidence that Smith was the attacker. 
ii. Used an affidavit!  Good enough.  Only look at it on a case by case basis.
c. Generally, Federal cases EXCLUDE stationhouse declarations.
i. This case was an exception, there is an element of duress.  Police officer is almost dictating it to you while you do it. 
d. CAL.  Rule §1235 – all prior inconsistent statements are admissible as substantive evidence even if not under oath or in a prior proceeding. 
e. United States v. Owens
i. The prison guard is beaten up by Owens and is asked to identify the attacker after the assault and is able to do so at that time, but at the time of trial, he is unable to remember what happened.
1. ISSUE: whether the prior statement / identification should be admitted.
a. Is this enough as to the opportunity to cross examine?  Whether your right is to have an effective cross examine, or just be able to do so at all.  
b. Ct said, simply having the opportunity to cross-examine is enough!
f. HYPO: Jody works as a secretary at a corporation.  At her deposition, by an IRS agent, under oath, she says that she has been faking the books.  At trial she is scared and says, “I don’t remember.”  Does her prior inconsistent statement come in?
i. YES.
ii. If she had been on so many drugs b/c of anxiety about this situation, and honestly did NOT remember, then it would NOT come in.  The judge would decide whether the memory is really gone or not.  
FEDERAL APPROACH – FRE 801(d)(1)(A)

Prior Statement under OATH in PROCEEDING = Admissible for impeachment & Substantive Evidence

Other Prior statements = only admissible for impeachment

CALIFORNIA APPROACH—CA §1235

Prior Statement Under Oath in proceeding = admissible or all purposes

Other prior statements = admissible for all purposes

2. Prior Consistent Statements – 801(d)(1)(b)

a. What do you need?
i. Consistent
ii. Offered to rebut charge of recent fabrication.
1. Tome case – statement must have been made before motive to fabricate.
iii. When did the person develop a motive to fabricate? 
b. Illustration in Handout #6
c. Used primarily to rehabilitate a witness, usually when a witness has lost credibility.  Want to show that the witness said the same thing before when they had no motive to lie. 
3. Prior Identifications – 801(d)(1)(c)
a. What do you need?
i. Identification of a person
ii. Can be offered by someone other than person who made the ID as long as the perceiving person is available for cross examination.
1. line ups are more reliable than an ID in court.

2. closer to the time of events, don’t single out the suspect. 

3. composite sketches can be admitted as evidence.

a. State v. Motta
i. Iwashita was robbed at gunpoint.  She gave a description of the robber to composite artists and they drew a pic.  She picked his pic out and described it to the police.  At trial, she identified Motta as the robber.  The sketch was admitted as substantive evidence.
b. HYPO: Mark is interviewed after a bank robbery and identifies the defendant from a line-up.  At trial, six months later, Mark can no longer remember what the robber looks like.  He does, remember identifying someone from a line-up. The prosecutor wants to put on an FBI agent to testify that Mark identified the D from the line-up.
i. This testimony IS ADMISSIBLE!
j. MORE HEARSAY EXCEPTIONS
i. ADMISSIONS – 801(d)(2)
1. Personal Admissions: an out of court statement made by the party offered to used against the party.
a. NOT REQUIRED

i. First hand knowledge
ii. At the time it was said, the D didn’t have to believe it was against his interest
iii. An admission need not be a specific statement or observation
iv. Statement is actually against interest when made
v. That the declarant is an adult or in good faith:  a minor’s statement may be admissible, but it will be weighed against capacity…Rule 403, no per se rule against minors giving admissions.
b. a nolo contender plea cannot be used as an admission, but a guilty plea may be used as an adimission.  Difference is whether it can be an admission for a civil case.  
c. CAUTIONS
i. SPILL OVER EFFECT:  The Bruton Rule – one defendant has made an admission which spillsover to a co-defendant.
1. Think confrontation clause
2. Also think whether or not the other person can cross-examine!
3. Separate trials, redacting statements, having two juries…taking out the statement concerning the co-defendant and only letting in what incriminates the speaking defendant.  
d. Civil Cases—the confrontation clause doesn’t apply to civil cases, but in civil cases the court may give limiting instructions.
e. In very rare cases will admissions be used against the gov’t.
f. ADMISSIONS BY REPRESENTATIVES
i. AN ENTITY OR PERSON WHO SPEAKS THROUGH A REPRESENTATIVE.  GUARDIAN, PRESIDENT OF A CORPORATION, ETC.  CAN BE ADMITTED!!!

1. CA §1220
2. Adoptive or Tacit Admissions
a. Requirements
i. Statement of the party
ii. Manifested or adopted a belief
b. CA §1221
c. HYPO – if you went up to someone and said, “when did you stop beating your wife.” If the person didn’t protest, everyone would assume that the person did beat their wife.
d. United States v. Hoosier
i. D tells witness that he is going to rob the bank and then afterwards, the witness sees the guy w/ money and rings and his girlfriend says, “you should see the big money we got.” The D says nothing.
ii. Prosecution wants to use his silence against him, b/c if he hadn’t done anything he would have said something.
iii. Ct said the statement was 
1. made in his presence
2. under total circumstances human behavior would have made him deny it if it wasn’t true.
e. Factors as to when someone would reasonably be expected to deny something
i. The party heard the statement
ii. matter asserted was w/in his knowledge
iii. occasion and nature of the statement were such that he would likely have replied if he did not mean to accept what was said. 
iv. think about why it may not have been acknowledged – physical impairment, questioning by police, different language?
f. Adoptive admissions do NOT apply after you have invoked the Miranda rights.
g. Doyle v. Ohio
i. Confidential informant is buying weed and he was making a deal w/ two guys who were selling. 
ii. D came up w/ this story and the prosecution wants to ask whether you said this to the police officer.  Ct says you can’t b/c his Miranda rights had been read to him.  He didn’t have to say anything. 
h. Judge makes the decision as to whether the jury may use it as an admission.
3. ADMISSIONS BY AGENTS – 801(D)(2)(C)
a. Requirements
i. Statement is offered against the party
ii. By someone authorized to be an agent.
b. Factual issue is whether the person was authorized to be an agent.  Agents = attorneys, real estate brokers, press officers, etc.  If you can show that the person was not authorized to be an agent, then it is not an admission.
c. What is different b/t this rule and 801(d)(2)(a), where you speak through the official representative?
i. This one has to be someone that you have authorized and the other one has to be the BOSS.
d. CA §1222 – same idea, whether the person was authorized.
4. ADMISSIONS BY EMPLOYEES
a. Requirements
i. Offered against the party
ii. Statement by the party’s agent or servant (employee)
iii. Concerning a matter within the scope of employment.
iv. Made during the existence of the relationship (made during the course of employment)
b. Special Requirements
i. Going against the gov’t is hard
ii. When it comes to admissibility it is the statement itself.  Using the statement itself to prove the foundation – something that you consider, but not alone dispositive.
c. HYPO: 
i. A truck driver is making a delivery for ABC company and his boss says to take a short cut by going the wrong way down an alley.  He does this and hits Sue.  He says, “I’m sorry, I cheated b/c I was in a hurry to make my delivery.” 
1. Issue: if the driver is being sued, you can use it as a personal admission.  But what if the Company is being sued as well?  Can you use the employee statement against the employer?
a. YES.  
d. Mahlandt v. Wild Canid Survival and Research Center
i. Guy has a wolf, Sophie, at his house b/c he trains it for the center.  A young boy somehow ends up w/ the wolf on top of him.  The guy who has the wolf at his house, goes and writes a note to the head of the center saying, “sophie has bit a child.”
ii. ISSUES:  Three statements at issue.  The employee makes some statements, can they be used against the company?
1. written statement—“sophie bit a child.”
a. offered against the party
b. poos is an employee
c. it is a matter concerning his employment
d. made during the course of his employment.
2. oral statement…come in
3. written statement—minutes of the board mtg.  
a. they can be used against the company, but not against Poos.
5. CO-CONSPIRATOR STATEMENTS – 801(D)(2)(E)
a. Requirements
i. Offered against the conspirator
ii. Statement by a co-conspirator
iii. During the course of conspiracy
iv. And in furtherance thereof
b. Special Requirements
i. Can use the statement to help prove the foundational requirements
ii. Coconspirators statements made as confessions cannot be used against other parties.
c. CA Rule – same
d. Can also use conspirators statements in civil cases
e. Statements can be used against ALL conspirators
f. Nature of a conspiracy – 2 or more people knowingly agree w/ the purpose to commit a crime.

i. You are responsible for everything that everybody else does in a conspiracy. 
ii. Easy to use co-conspirator statements.
g. HYPO
i. Tom, Dick, Harry are all charged w/ the conspiracy to sell coke.  Tom negotiates, Dick packages and Harry delivers.  Tom meets w/ potential buyer, undercover agent.  Tom says, “my buddies and I are really good at this.  Dick has been doing it for years and Harry has a 100 kilos in his house.”  Can the undercover agent be called to the witness stand and the statement be used against Dick and Harry as well as Tom.
1. It is admissible.  It was made by a co-conspirator, it was made during the course of the conspiracy and in furtherance.  
h. Bourjaily v. United States
i. Issue: can you use a conspirator’s statement in order to show that there was a conspiracy? 
1. Bootstrapping.  Can use it, up to judicial discretion, considers other independent evidence. 
2. Rehnquist said that NO you didn’t need an independent showing of proof and that the statement was fine.  
3. Dissent said the opposite.
ii. Can use the statement to help prove the foundational requirements.
i. HYPO: what if there was a conspiracy to sell drugs and they all get busted.  After they are arrested, one of them sings and says, “Yep, you got us and we were in a conspiracy to sell drugs.”  NO, can’t use it b/c it was not made in furtherance of the conspiracy.  SPILLOVER.  
j. Can make argument that a person may be covering up for other co-conspirators and that is in furtherance of the conspiracy.
k. Ways to get drug ledgers into evidence – 3 ways

i. Offered for a non-hearsay purpose.  Admit as circumstantial evidence b/c it is not being offered for the truth of the matter asserted.  (depends on what you are charging the person for)
ii. Personal Admission (have to know the handwriting)
iii. Co-conspirator admission
ii. PRESENT SENSE IMPRESSIONS  - 803(1)
1. basics – something is happening here and now and someone starts to describe it as it is going on.  Going to allow an exception.  Rationale is that they are not going to have time to make it up or lie.  More contemporaneous.  More reliable if the person doesn’t have time to think about it. 
2. FRE Requirements
a. Made while the declarant is perceiving it (timing)
b. About the event that is actually occurring (content) or immediately thereafter
c. May be used to describe an event that was happening to someone else.
3. CA §1241 
a. Evidence of a statement is admissible if…
i. Is offered to explain, qualify, or make understandable conduct of the declarant, and
ii. Was made while the declarant was engaged in such conduct.
iii. Can only use present sense impression when you are describing an event that is happening to YOU.
4. Nuttall v. Reading Co.
a. Guy was feeling sick and he calls into work and talks to the supervisor who said he HAD to come in.  The wife overhears what is happening on the phone.  Guy dies of a heartattack later that day.  
b. She wants the statement to come in to show that the employer forced him to come in.  Trying to get in for the truth of the matter asserted.  
c. Present Sense Impression?
i. She was perceiving it while it occurred and b/c it had to do w/ the matter that was occurring. 
d. Statement was admissible.
iii. EXCITED UTTERANCES – 803(2)
1. basics – a statement related to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.

2. FRE requirements
a. Statement related to a startling event 
b. Made while the declarant was under the stress caused by the event.
3. CA §1240 SPONTANEOUS STATEMENT
a. Purports to narrate, describe, or explain an act, condition, or event perceived by the declarant; and
b. Was made spontaneously while the declarant was under the stress of excitement caused by such perception.
4. U. S. v. Ironshell
a. Iron Shell had been drinking all day and he assaults this little girl.  The girl is interviewed an hour later.  At first seemed calm and unexcited, but then was scared and her eyes were red. She describes the attack to the police and they want that to come in.
b. Not going to be a present sense impression b/c it is not made at the time of the event, it is an EXCITED UTTERANCE
i. Even statements made an hour later count.
5. doesn’t have to be a negative event.
6. Signals as to whether the person was under the stress related to the event.
iv. STATE OF MIND – 803(3)
1. FRE requirements
a. Must describe emotion, state of mind or physical condition of declarant,
b. Must be at issue and be present or forward looking
2. Scope of Admissibility
a. To prove conduct of declarant? 
b. To prove conduct of third person?  HILLMON 
i. PHEASTER JURISDICTION
3. Clue – if you have the declarant saying, “I feel, I intend, I wish.”
a. Not going to work if it is – “I felt, I intended, I wished.”
b. Rationale is the past has time to fabricate, may not remember.
4. Only want to use it relating to NOW or future.
5. Purpose is to gain insight into a person’s state of mind, b/c people often do what they say they intend to do.  Not always true, but more likely.
6. exception is only useful if the declarants state of mind is at issue in the case.  Usually only the defendants state of mind is at issue.
7. Hillmon Case
a. Sallie Hillmon sued Mutual Life Ins. Co. to collect on a policy for her husband.  Her husband was out in the wilderness and she  claims he was shot by a hunting buddy. But, it looks like someone else was shot and not her husband.
b. Ins. Co. wants to let in letters written by Walters to show that he was on the trip with Hillmon…pretty much to prove that he was shot instead.  Issue is whether that is admissible.
c. Letters should have been admissible, but the problem is that we are using Walters state of mind to prove the future action of Hillmon.
i. State of mind can be proved to show what someone was going to do. Here the victim’s state of mind.

8. U.S. v. Pheaster
a. Kid says he is going outside to get a free pound of weed from Angelo.  He was never seen again.  
b. Last thing we know is that the kid was going to meet up w/ Angelo.  We want to use it to prove that Angelo has a part in the disappearance.
c. This statement also implies that Angelo was going to meet w/ him.  
i. Problem: we may be willing to accept that someone’s statement of what they are going to do could predict what they are going to do, but can it be used to predict what another person is going to do?
d. Ct said that the statement was admissible.  
e. Pheaster Jurisdiction
i. Type of state of mind exception that can be used to predict the actions of a person who was not the declarant.
ii. Only in certain jurisdictions.
v. TERMS OF WILL – EXCEPTION TO EXCEPTION
1. WHEN DEALING W/ WILLS,
a. Past Tense statements are allowed.  
b. Can have past statements as they relate to the terms of a will
vi. STATEMENTS TO PHYSICIANS – 803(4)
1. FRE requirements
a. Limitation: whatever is told to the doctor must be reasonably pertinent to diagnosis or treatment.
2. CA Rule: no separate exception for statements to physician.  State of mind (goes under that one if you can get it in.)
a. “my arm hurts.” Admissible under the federal rules, don’t need statement to MD exception, but you could use it.  Also admissible under CA rules.
b. “my arm hurts b/c Adam broke it.”  Under federal rules it is admissible b/c it is reasonably related and under CA it is NOT admissible.
3. Who can make the statement and who can it be made to?
a. What if the mother comes in and says, this is what happened?
i. It may come in, no limitation on who says it.
b. What if the girl describes injuries to an ambulance driver? 
i. YES, it can fall w/in the exception.  Designed to get her the help she needs.  
c. What kinds of medical areas are allowed?  Where does it end.
4. EX) John goes into doctor and says, “my arm has been hurting ever since Sally punched me.”  Can the Doc take the stand and say that John had told him that Sally had punched him?  Normally this is hearsay.  But this exception allows statements made to the doctor as to how you feel and how you came to feel that way – as long as it is reasonably related.
5. Doctor or nurse is going to testify…
6. Ct is going to look for – given what the patient believes, how likely is it that the patient would get the right treatment.
vii. PAST RECOLLECTION RECORDED – FRE 803(5)
1. basics – situation where you don’t remember, but you remember certain things.   Don’t want the written record given to the jury. If witness doesn’t remember, start by refreshing their recollection.
2. FRE requirements
a. A memorandum or record (ex- someone who jotted down a note.  Bank robbery and license plate number example)
b. Has to be concerning a matter about which the witness once had knowledge
c. The witness must now have insufficient recollection – no memory at trial (but remember that they did remember back then.)
d. Witness must have either made themselves or adopted that record when it was fresh in their memory.
e. Correct statement.
3. may be read to the jury, but not given to them.
4. CA §1237 
a. Only writings pass for past recollection recorded.
5. Are there any time limits as to when it was fresh in their mind?
a. Ohio v. Scott
i. D shot someone and went into a movie and told his friends what he had done.  She wrote it down the next day and gave it to the police.  
ii. Ct said: THERE IS NO SPECIFIC TIME LIMIT, BUT IT MUST BE SHORTLY THEREAFTER.
iii. Dissent: thinks that the jury is going to take the written statement w/ more weight.
6. Can be a two part process.  Have someone that says, when I saw the car speeding by I yelled out a number and someone else wrote it down, but I never saw it.  Then have someone else say that I heard him say this number and I wrote it down.  
a. Person who wrote it down gets their statement in w/ past recollection recorded
b. Person who yelled it out gets it in w/ present sense impression.
c. Have to have both testify.
viii. BUSINESS RECORDS – 803(6), (7)
1. FRE requirements
a. Regular business; regularly kept record
b. Personal knowledge of source
c. Contemporaneity
d. Foundation testimony
2. Levenson Break Down
a. Memo, report, record, data compilation in any form (includes computer records, toll records, drug ledgers, etc.)
b. Of acts, conditions, events, opinions, diagnosis (included doctor’s records, accident reports, business reports, etc.)
c. Made at or near the time of the event
d. By or from, information transmitted by, a person w/ knowledge (doesn’t have to be the person making the transaction, just has to be someone comfortable enough w/ the knowledge, ex—person putting down all the monthly sales, didn’t make all those sales.)
e. If it was kept in course of regularly conducted business activity
f. Regularly made records (is it a record that is made and kept in the regular course of business)
3. CA Rule §1271 – nearly identical
4. What would not qualify under the definition of business?
a. Gov’t
b. Diary (individual record)
5. Accident records
a. Maybe business records, maybe not.  
b. Difference b/t Palmer and Lewis cases
i. In Lewis – accident report for employee.  Regularly made report and was made by people who were not targets of the suit.
ii. In Palmer – the engineer who made the report was also going to be the target and it was not regularly kept.
c. If the reports are not regularly kept, they are not reliable.
6. Do you have to be the person who actually makes the record to testify and introduce it? NO.  
7. What if the person who made it is not at the company any longer? It is admissible, if it is made by custodian or other qualified witness, or by certification that complies, authenticating documents…
8. Judges have discretion when there is a concern that the record is not trustworthy.
9. Petrocelli v. Gallison
a. Guy has hernia operation and suffers pain afterwards.  He gets another operation w/ Dr. Swartz.  Have a report by a doctor and the language objected to is…
i. Made by 2nd physician. “During the course of that surgical procedure, the left…was severed.” Talking about a prior operation.Defense objects.
ii. What the patient told the doctor would qualify under a statement to physician, and what the doctor wrote qualifies under business records.
b. Why don’t they allow it here?
i. Ct found that the source of the information was unclear.  Not sure whether it was just relaying what the wife and patient had said, or something that the doctor was making from his own observations.
ii. Made it less trustworthy.  It was too vague.
10. 2 ways to keep a business record out
a. say it lacks trustworthiness
b. or it could be unduly prejudicial under 403.
11. Norcon Inc. v. Kotowski
a. Sexual harassment suit by Kotowski against Exxon and Norcon.  Company hires another company to do the investigation.  Issue is whether a three page handwritten report is admissible.
b. How will it get in? 803(6)
i. Argument is that it isn’t a business record b/c it is not a regular thing.  Just being compiled b/c of this suit.  
ii. What is in this report?  Information from informants, 801(d)(2)—agent admission, way that the report was made was by talking to employees of the company.  
c. Doest his hold as a business record?  It was admissible.
12. Internal Reports
a. Particularly suspicious, common law prohibits reports made in anticipation of litigation.
13. ESTABLISHING FOUNDATION
a. Are these records of your company?
b. Are these made in the ordinary course of business?
c. Are these kept in the ordinary course of business?
d. Are they made and kept by a person familiar w/ the transaction?
i. Were they made at or near the time of the transaction?
ii. Are you a custodian or someone familiar w/ how those records are made and kept?
14. FRE 803(7) – absence of entry in records kept in accordance w/ the provisions of paragraph (6)
a. Evidence that is NOT included in regularly kept records
b. Weight of evidence, admissible—bare minimum for judge to let it in. 
c. Just like we allow business records to show that there is a notation on the record, we allow them to testify to checking the records and saying that it is not on the record.
ix. PUBLIC RECORDS AND REPORTS – 803(8)
1. FRE requirements
a. The activities of public office or agency
i. Ex) work in post office and sell stamps all day and keep track of how many I sell.  Rationale is that there is no bias, repetitive routine, reliable.
b. Or matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding in criminal cases matters observed by police officers and other law enforcement personnel, or
i. Ex) building inspector going through LA to find all the potholes and making notations about that.  
ii. Police officers don’t qualify b/c there can be a bias, not necessarily objective.  WE are a little worried that there may be a slant to it.  Big concern in criminal cases –6th amendment right to confront witnesses.
iii. There will be an issue as to what is a matter observed while on duty…
iv. Who qualifies as a public employee?  What if the public agency hires a private agency to do an analysis?  Not going to become part of the report.  If you can’t get it in under public record you should try under business record.
c. In civil actions  and proceedings and against the gov’t in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of information or other circumstances indicate a lack of trustworthiness.
i. What do we mean by factual findings?
1. Baker v. Elcona Homes corp.
a. Car full of teens that were traveling towards an intersection while a big truck is coming from the opposite direction.  There was a collision.  A police officer arrived after about 6 minutes and took a report.  He later made a diagram, etc.  
b. Who is being called to testify?
i. Cop. Hendrickson.  Being called to testify by the Defendants.
ii. Has a report: it describes the accident scene (direct observations, duty to report, 803(8)(b))
iii. Opinion on who had the right of way. Conclusions are factual findings…broad interpretation of what a factual finding is.
c. What do we look at to figure out if it is trustworthy or not?
i. Timeliness of the investigation
ii. Special skill or experience of the official
iii. Whether a hearing was held on the level at which conducted
iv. Possible motivational problems
d. Public reports can be used in Civil cases, can include more than a description of the scenarios, events and opinions as long as trustworthy, but also learn to watch out for the hearsay w/in it.
2. CA Rule §1280
3. United States v.Oates
a. Asks question as to what law enforcement personnel the exception applies to.
b. Case involved a D who was found guilty of possession of heroin w/ intent to distribute.  What the gov’t wanted to introduce was a report from a chemist of the customs dept. that said that the substance was actually heroin.  The chemist was unable to report, so they wanted to have another chemise testify as to what the report said.l  
c. The chemist was a law enforcement official so it was w/in regular duties.  This is a criminal case, so they can’t let it in, no opportunity to cross-examine the report
d. ISSUE—what about arson or building inspectors?  When they write a report and they make factual findings as to what caused the fire, is it admissible as a public record or not?
i. If the inspector was doing this w/ the intent to give it to the criminal prosecution it wouldn’t be admitted…law enforcement purposes.
ii. But if he just did it w/in his job, we may allow it.
x. MISCELLANEOUS EXCEPTIONS
1. Vital statistics
a. Data compilations, records of marriage, fetal death, census
2. Absence of a public record
a. Just like absence of a business record
3. Religious Organizations
a. Records of activities and persons
4. Marriage, baptismal certificates
5. Family records
a. Most likely headstones
6. Public office property records
a. Title documents
7. Ancient documents
a. More than 20 yrs old
i. ex) newspaper story
8. Market reports, directories
a. Phone books, electronic forms, trade reports
b. Ex) levenson and here address, to prove that she lived there.  Widely distributed and relied upon.
9. Learned Treatises
a. Can be read into record
b. Judicial discretion.
10. Reputation concerning family history
11. Reputation regarding boundaries
12. Reputations as to character
13. Judgments of convictions
a. Piece of paper that goes into record saying that you are guilty.
b. Think it is authenticated, it is good enough.
k. DECLARANT UNAVAILABLE – FRE 804
i. FRE 804
1. (A) Definition of Unavailability
a. claim of privilege
i. ex) 5th amendment, atty-client
ii. The witness must assert the privilege
b. Refusal to testify
i. Ex) prison murder, witnesses would be other prisoners.
1. ask to testify and they wouldn’t b/c fear for life.
c. Lack of memory as to the subject matter
i. Ex) think about prior inconsistent statements (Owens case, where prison guard got his brains bashed in and made id, but could remember anything about the attack)
ii. What if the person takes the stand and says they cannot remember, they are now unavailable.  If the person cannot recall the subject matter, they are unavailable.
d. Death, illness or infirmity
i. Ex) not the flu.  A brain hemorrhage? Maybe.  The judge gets to decide.  How important the testimony is, etc.
e. Unavoidable absences – no process available
i. Ex) if you are looking for a witness, you really have to look for the witness.
2. tricky part in CA is lack of memory, it is worded differently, but much the same.
3. HYPO: two people come off airplane, carrying drugs.  One is from Australia.  End up arresting the woman, but not the male suspect at the time.  She flees the country after they let her go and they can’t get her to come and testify as to her deposition.  Can in rare circumstances rely on depositions…
4. mechanisms to keeping witnesses here…denying bail, etc.
5. Barber v. Page
a. witness doesn’t show up b/c he was in federal prison.  The prosecutor doesn’t want the witness there and wants to use his prior testimony.  Ct doesn’t buy it.  They needed to make REASONABLE EFFORTS to get him.  It is not hard to get someone out of prison to testify.
6. PROCURING THEIR ABSENCE?
a. EX) you have a witness who may otherwise get in if the witness wasn’t dead b/c you killed him.  Can’t use it.
b. Can’t invoke the unavailability rule when you are the one who caused the unavailability.  How does a judge decide whether you procured their absence?  Preliminary hearing.
ii. FRE 804 (B) – TYPES OF STATEMENTS
1.  former testimony: common sense.  Has about everything we want, person makes statement under oath, makes it in a proceeding, subject to cross-examination.
a. Situation where you have someone who has testified already and lets say they are dead now.  Defense lawyer cross-examined and the D was convicted.   But it is now on appeal and the witness is dead.
i. Requirements: 
1. witness unavailable
2. it was a prior proceeding
3. either have it against the same party it was offered against before or if you have a different party to offer it against, they must have had a similar motive and opportunity to cross-examine.
a. Testimony given as a witness at another hearing of the same or different proceeding or at a deposition “if the party against whom the testimony is now offered or in a civil action, a predecessor in interest had an opportunity and similar motive to develop the testimony by direct, cross or redirect examination.”
b. Ex) in a criminal case, where you have had a prior trial or hearing and the defense had a similar opportunity or motive to cross-examine.
i. Could say that different issues are coming up now.
4. or predecessor in interest
ii. HYPO:  Fred sues Greg for a car accident and prior to trial, Fred calls Harry as a witness for a deposition, both sides are there and everyone questions Harry.  Come trial time, Harry is gone and Fred wants to use Harry’s deposition.  He can use it b/c Harry is unavailable, there was a prior proceeding (includes depositions) and it is against the same party.
1. DEPOSITIONS ARE GOOD B/C EACH SIDE HAS AN OPPORTUNITY TO CROSS EXAMINE.
b. Differences in using prior testimony in civil and criminal cases – opportunities to cross examine
i. Situation #1: prosecutors use Grand Jury and the witness says all this stuff about the D.  Come time of trial, the witness disappears.  Cannot use b/c there is no defense lawyer in the grand jury and the other side didn’t have a chance to cross.
ii. Situation #2: preliminary hearing.  Puts a witness on the stand and the other side has an opportunity to cross examine.  If they use it and the issues seem the same, and now the witness has disappeared, can it be used? YES.
iii. What if the prosecutors put a witness in the grand jury who ends up saying things helpful to the D and then the witness disappears.  What would be the D’s argument?  The prosecutor had an opp to cross and question the witness.
1. SALERNO CASE
a. Hypothetically you could do it, but the Ct didn’t allow it.  Gov’t lacked similar motive in the examination.
iv. In a criminal case w/ two defendants, you can’t use  the former testimony exception for an unavailable witness for a second defendant b/c of the confrontation clause.
c. Lloyd v. American Export Lines, Inc.  – civil case
i. 2 guys on a ship get into a fight and there is a dispute as to who started it.  Starts w/ Lloyd suing the shipper and the shipper impleads Alvarez, the other guy.  Lloyd disappears and American Export wants to use his statements against Alvarez.  
ii. The first proceeding is a coast guard hearing to find out who was at fault.  Alvarez blames Lloyd (Alvarez’s atty was at the coast guard hearing, but it was not his job to find out truth or cross examine).  At hearing, Lloyd says it is all Alvarez’s fault.  By the time we see the case it is A against American Export.  American Export wants to use Lloyd as a witness against A, using his testimony from the coast guard hearing.
iii. Alvarez’s lawyer is going to say NOT FAIR, the coast guard didn’t have same motive or opportunity to cross examine Lloyd.  Different party, but the rule allows Civil Cases for former testimony to be used against a different party when you are the predecessor in interest.
1. PREDECESSOR IN INTEREST
a. Means motive and interest are similar
b. Looks at the opportunity and motive to cross examine…predecessor in interest doesn’t really mean anything.
c. Here the coast guard had interest in safe marine service and Alvarez is seeking relief in second case.
iv. Don’t have same interest.
v. PRIVITY OF RELATIONSHIP? – Aldisert Test
d. TWIST ON RULE FOR CIVIL CASES
i. FIRE INSURANCE CASE – partners Jb and Jc lose their building in a fire.  They sue their carrier to recover for the loss.  Eppler and Brown were called in a prior proceeding to testify that Jb had conspired in arson (gov’t v. Jb).  
1. They are called in this case and refuse to testify.  The Ins. Co. wants to bring in the former testimony from the other trial, no problem using it against Jb…same party, had motivation to cross-exmaine.
2. Problem is w/ Jc – he wasn’t there for the prior criminal trail.  
3. not the same party.
ii. ONLY CAN BE USED IF IT IS A PREDECESSOR IN INTEREST W/ THE SAME MOTIVE AND OPPORTUNITY TO USE…

iii. Partners in this case – so in PRIVITY and allowed to use.
e. HYPO
i. Blue line bus collides w/ car.  Bus passengers bring action against bus company and seek to prove that the bus was speeding. Eyewitness testifies that the bus was going slowly and the car swerved into the bus.  Two proceedings – Bart then sues Blue Line, and Blue Line wants to offer testimony from Carl, but Carl has died. 
ii. Does FRE 804(b)(1) permit this use of Carl’s former testimony?
1. If P1 (Anne) calls Carl and it was used against Bus company is there any problem w/ using it against bus company when P2 sues? No.
2. It gets interesting if you are going to use it against a party  that was not a party in the first action. (P2)
a. Civil case, these plaintiffs are NOT predecessors in interest.
3. Can P2 get stuck w/ the testimony that was used against P1? Yes, if you follow the Aldisert approach, they are both trying to prove that the bus was speeding and therefore liable for injuries.  Both have a motive and opp to cross.
2. Statement under belief of impending death – dying declaration FRE 804(b)(2)
a. REQUIREMENTS
i. Witness is unavailable (could die, or end up in a coma, or fled to somewhere)
ii. Can only use in homicide cases or a civil action
iii. Statement made when the declarant believed death was imminent
iv. Concerning the cause or circumstances of what the declarant believed to be impending death.
b. Other ways to put requirements
i. Declarant must believe that death is imminent
ii. Statement must be about cause or circumstances of death
iii. In federal criminal case, it must be a homicide charge
iv. In federal case, declarant need not die.
c. NON-REQUIREMENTS
i. Not a requirement that the declarant dies
ii. Or what they believe is causing it is actually true.
d. Problems in applying the exception
i. How are you going to show that the declarant believed that death was imminent?
1. Ct looks at facts and circumstances surrounding it.
ii. Who decides from those circumstances whether the declarant had a belief in impending death?
1. Judge.
iii. Shepard Case
1. Mrs. Shepard takes some substance on May 20th and gets sick and says, “Dr. Shepard has poisoned me.”  She dies on June 15.
2. if the standard is imminent death, the statement made 2 wks before she died is not imminent.
e. CA Rule §1242
i. No limit to homidice cases, can be used in any type of proceeding.
ii. Personal knowledge.
3. STATEMENT AGAINST INTEREST – FRE 804(B)(3)
a. FRE Requirements
i. Statement against declarant’s interest
1. pecuniary or proprietary interest (financial interest or property), liability (not only whether you could be sued, but also could make the claim invalid.)
2. Criminal liability
3. Rationale: we don’t think people would say things against themselves unless they were true.
4. person not in case / unavailable
ii. Reasonable person wouldn’t say it unless it was true
iii. If a third party is confessing for another person’s crime, it must be corroborated.  (only in a criminal case)
iv. Declarant is unavailable.
b. Personal Knowledge is not required!
c. CA §1230 Declarations Against Interest
i. Statement against declarant’s interest
1. includes risk of hatred, ridicule or social disgrace
ii. Reasonable person wouldn’t say unless true
iii. Don’t need corroboration for 3rd party confessions to another’s crime.
iv. Declarant is unavailable.
d. HYPO-   3 siblings want their mother’s money after her death.  When mom dies, her will says it will be left to her favorite child.  S3 says, “I can’t believe she left it to S1, her favorite.”  S3 is then unavailable…S1 and S2 are fighting and S1 wants to use S3’s statement.  When S3 made that statement it was against her interest. No reasonable person would have said it if it wasn’t true, declarant is unavailable.
e. HYPO – A group of law students meet before lecture begins.  S says, it was easy to steal Levenson’s notes.  She then drops out and heads abroad.  Then, C is charged w/ the theft.  C wants to bring in S’s statement to show that S stole the notes.  When S made the statement it was against her interest (penal) and no reasonable person would say it if it wasn’t true.  If a third person is confessing to another’s crime, you need corroborations…declarant is unavailable.
f. Inculpatory = self incriminating, Exculpatory = getting you off the hook.
g. Demasi – Note Case
i. Woman couldn’t read or speak English and had a bank account in a false name. It held over $700.  The daughter started making withdrawals.  Only $70 left.  Mrs. Demasi went to get it out.  The bank says here is you rmoney as long as you sign the affidavit that says the bank was right to give the daughter the money.  She signs it.  Mrs. Demasi dies and the dad wants the difference from the bank.  The bank wants to use her affidavit against her interest.  
ii. Ct said that signing the statement was to get the money, not against her interest…
h. Most conclusory remarks do qualify as statements against interest.
i. STATEMENTS AGAINST SOCIAL INTEREST
i. THINK SOCIAL INTEREST OF A REASONABLE PERSON
j. CRIMINAL STATEMENTS EXCULPATING THE DEFENDANT
i. Statements by a 3rd party that exculpate the D.
ii. CORROBORATING CIRCUMSTANCES
1. Prosecution is going against D, the D wants to introduce a witness that says a third party has confessed to the crime.  
a. Bob is being prosecuted for robbery and Bob’s dying brother says he did it…would you let it in?  Not really against his penal interest. Not a reliable situation.
b. What if Bob’s brother just graduated from law school and gives the details to the crime…that would be different.
k. STATEMENTS BY A 3RD PARTY INCULPATING THE DEFENDANT
i. Statement outside of ct room and they are unavailable, and the prosecutor wants to use against D’s interest.
1. BRUTON is an admission of someone there at trial and can’t be there b/c of 5th Amendment.
ii. This is a codefendant, but the person is not there.
iii. Confrontation concerns, spillover concerns.
iv. Williamson Case

1. deals w/ whether the spillover even qualifies as a statement against interest under the rule.
2. Harris was arrested w/ coke in his trunk, he tells a lie but implicates, Williamson.  The truth was that he was taking the coke for Williamson, who was driving ahead of him. The rental car was in Williamson’s name and the luggage was his sisters.  
3. Williamson is on trial and Harris refuses to testify.
a. Prosecution wants to get in Harris’ statement where he says he is delivering Williamson’s coke. Statement against interest…does all of Harris’ confession count against interest or just the part inculpating him?
b. Just the parts that INCULPATE Harris.
4. O’Connor holds: neutral statements get in, self-serving statements CANNOT be used and self-inculpating statements can get in.
v. ONLY APPLIES WHEN A 3RD PARTY IS POINTING THE FINGER AT ANOTHER AS LONG AS THEY ARE INCULPATING THEMSELVES
vi. Lilly Case
1. even if it is covered, there would be a constitutional problem w/ having it.
2. Brother committed a robbery and shooting.  Two brothers tell on the other brother.  Was it against their interest to say that one of the brothers pulled the trigger? Yes, felony murder. 
3. Spillover & Confrontation Clause…The one brother doesn’t have the chance to cross on those statements.
l. Statements Against Penal interest – 2 Types
i. Situation where the D is offering (to exculpate himself) – need corroboration under FRE but not under CA.
1. what would a judge in CA do if it was clear that it was a bogus confession by someone?
2. look at 403 (more probative than prejudicial, etc).
ii. What about when the prosecution offers a statement made by a third party that implicates that third party.  Inculpates.  A third party gives a statement that says that they were involved, but the spillover effect implicates someone else.
1. Williamson Case – only the parts that hurt the speaker directly come in.  The rest is collateral.
2. Lilly Case – case where it is not really collateral, he basically says he was involvedin the robbery and kidnapping, but it was his brother who shot the victim. What is the problem in allowing that to go to the jury?  Implicating himself for the felony murder.  Confrontation clause problem.  No chance to cross-examine the defendant…NOT BRUTON b/c the brother was not on trial at the same time.  
a. There may be a constitutional block for the co-participant statements.

4. STATEMENTS OF PERSONAL OR FAMILY HISTORY – FRE 804(B)(4)
a. Category of exceptions that noone has ever worried about…
i. When you talk about your own history – how do you know? Someone told you.
ii. A statement concerning a relative or intimate associate – does this guarantee that the information will be absolutely accurate?  Probably not.  Someone else told you something about someone else…
b. Pretty Reliable.
c. How broad is the scope?  Information “concerning” a relationship?
i. Cts take various views, some look at it very narrowly, some view it more broadly.
5. FORFEITURE BY WRONGDOING – FRE 804(B)(6)
a. A statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to and did, procure the unavailability of the declarant as a witness.
b. Deals w/ witnesses being intimidated or knocked off.  Before it was enacted, judges were doing this on their own.
c. Requirements
i. Wrongdoing – helped get rid of witness (death or intimidation)
ii. Intent to keep them from testifying
iii. The witness is now unavailable
d. CA Rule §1350
i. More requirements…wants to be more narrow on what gets in.  Perhaps it happens to often in CA, so they want to make sure it is narrow and it avoids the constitutional problems.
ii. CA limits the rules to certain types of cases
1. serious felonies
2. have to kill or kidnap the witness (homicide or kidnapping)
3. (other procedural protections as to when this can happen)
4. memorialized (written or tape recorded, notorized)
e. EX) you hear that the witness testified in the grand jury against you and you go up to the witness and say, “I’m going to break your legs if you to trial.”  There was no opportunity to cross-examine the grand jury so it won’t get into trial, but all of a sudden the witness is being done wrong and the testimony is now let it.   Takes testimony that would not normally get in and lets it in.
iii. CATCH-ALL EXCEPTIONS – FRE 807
1. origin: clocktower fell down, sued insurance company, but insurance said it wasn’t from lightning, but b/c there was a fire years before when the tower was being constructed.  They had a newspaper article from that time.  Now, that would fall under the ancient document exception, but when this happened, there was no ancient document exception.
2. FRE 807 -- Requirements 
a. Statement not covered by 803 or 804
b. Equivalent circumstantial guarantees of trustworthiness
i. Is it offered regarding material fact
ii. More probative than other evidence available
iii. Serves interest of justice
c. Notice to other side
3. There is no CA rule
4. How is the Catch-all regularly used?
a. State v. Weaver
i. 11 month old child passes away in the care of Mary Weaver.  Autopsy showed it was a result of head trauma, recent and old injuries.
ii. Babysitter who was put on trial for the death of the baby – shaken baby syndrome.  But then there was some suspicion that there were other things going on here. The Defense is thinking that maybe it was the mom.  
iii. Defense wants to get in some affidavits from people who said that the mother told them things that would tend to show that this was either accidental or that the mother was responsible.
iv. Double hearsay –an affidavit is hearsay, told to them by some women, that was told to the women by the mother.
1. Ct says that the witnesses were trustworthy, statement was in response to an open ended question and they weren’t fishing for it, their stories didn’t waiver, etc.
5. If you have a situation where you really need the  evidence and it goes to the heart of the case and you have enough circumstantial evidence to make it trustworthy, you should use the catchall.
6. Often see in child abuse cases …in CA they used §1228
iv. Constitutional Issues
1. 6th Amendment
a. “In all criminal prosecutions, the accused shall enjoy the right to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his own favor, and to have the assistance of counsel for his defense.”

b. NOT an absolute right.  If it is the type of hearsay exception that has been around forever it is okay, then it if is new, you will have to go case by case and argue that  it is trustworthy…be focused on the conditions under which the statement was given.

2. Right to Confront
a. Under hearsay it could mean 2 things
i. No hearsay- b/c there is a right to confront
ii. Or right to cross-examine if the witness testifies
b. Doesn’t mean either of those things—INTERMEDIATE APPROACH
i. Have a preference for cross-examination, but if we really have plain old hearsay, we have to have some principles under which it is acceptable.
ii. Firmly Rooted Exception – if we have always done it, it is good enough for us now. (situations where you are not cross-examining)
1. ex) business records, coconspirator statements, dying declarations, personal admissions, medical statements for treatment, public records.
2. certain things that are NOT firmly rooted
a. statements against penal interest, catch-all exception.
3. if something is NOT firmly rooted, need trustworthiness
iii. Particularized Showing of Trustworthiness – case by case analysis, have to argue to the Ct why this is reliable enough so that it should not be seen as a constitutional problem.
1. Idaho v. Wright
a. Small child was molested and she made statements to a doctor.  
b. Ct said it was not trustworthy enough…
i. Ct wants us to be concerned that some kids make it up…it can happen, probably not in this case, but perhaps in other cases.
ii. If we are really going to look and see if the statement is trustworthy, we look at other circumstances in the case.
3. Right to subpoena witnesses
4. Right to a lawyer
IV. CHARACTER EVIDENCE

A. Intro

a. Someone’s character may be relevant to the crime committed.
B. RULES

a. FRE 404

i. (a) evidence of a person’s character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except:

1. character of the accused

a. offered by the accused
b. prosecution to rebut (once the D has opened the door)
c. if the D has attacked victim’s character, attack same trait in the D (can also rebut this)
2. character of the alleged victim

a. if the D offers
b. rebut by the prosecution (2 options, nice evidence regarding the victim or evidence of the bad character trait in the defense
c. homicide case: as soon as it becomes clear that the issue is who the aggressor was.  Peacefulness offered by the prosecution in a self-defense case by the D.  (in cross examining the prosecutor’s witnesses, make it clear that this is a self-defense case.)
3. character of witness

4. (B) other crimes, wrongs or acts 

a. prior similar acts ( generally we do not allow these in to show that someone has a propensity to do certain things, but if you can find another purpose to get these prior bad acts in, you can get it in…not exclusive, but –ex) motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, modus operandi or accident.
b. HAVE TO GIVE NOTICE –CA doesn’t have a notice requirement.
c. SEE HYPOS
d. Witness has to take stand and testify as to prior acts, ask about it on cross.
e. Note: RES GESTAE   part and parcel of the case…inextricably intertwined.
ii. Not admissible in civil cases except when she tells us.

b. FRE 405 – the form of character evidence

i. REPUTATION – everybody knows
1. can use reputation on direct – character witnesses

2. Establishing a foundation: how long have you known the D, how long have you lived in the communit, are you familiar w/ the D’s reputation?
3. on cross the prosecution can ask anything to test the testimony. – GOOD FAITH BELIEF
ii. OPINION – in my opinion
1. can use opinion on direct – character witnesses

2. Establishing a foundation: how long have you known the D, how well do you know him and in what context do you know him?
3. on cross the prosecution can ask anything to test the testimony.  – GOOD FAITH BELIEF
iii. SPECIFIC INSTANCES – “last year…” etc.
1. specific instances are ONLY allowed on CROSS-EXAMINATION.

2. In cases which character or a trait of character of a person is an essential element of a charge, claim or defense, proof may also be made as to specific instances of that person’s conduct.
3. If your character is an ESSENTIAL ELEMENT, you can use specific instances

a. Criminal cases: almost never.  In example, of chaste girls, seducing them is a crime.  
b. Civil Cases: defamation (if the defamation is true, then it isn’t defamation.); child custody; wrongful death; negligent entrustment (known or should have known that the person who you gave something to is irresponsible.)
iv. CALIFORNIA RULES ARE THE SAME.  1103, 1104 
v. CA 1102 – can always put on reputation or opinion, but can also put on specific acts regarding the victim’s character and can put on specific acts regarding the accused character, regarding violence.

C. CHARACTER EVIDENCE OF A VICTIM

a. FRE 412 – Sex Offense Cases; Relevance of Alleged Victim’s Past Sexual Behavior or alleged sexual predisposition
i. General rule: character evidence (sexual behavior character) of victim is inadmissible in sexual conduct cases (i.e., can’t get in that she sleeps around, uses contraceptives, has v.d., etc)
1. evidence offered to prove that any alleged victim engaged in other sexual behavior

2. evidence offered to prove any alleged victim’s sexual predisposition.

ii. (b) EXCEPTIONS

1. in a criminal case, the following evidence is admissible, if otherwise admissible under these rules:

a. another person is source of semen/injury

b. issue of consent – slept w/ this person before

c. Constitutional Rights 


i. OLDEN v. KY

1. victim said she was forced into sex by two males, one the ½ brother of her lover. 
2. She was having an affair and then ends up living w/ Russell the lover.
3. usually under the Rape Shield the fact that she was living w/ Russell was admissible, but it is used ot show motive. 
4. The Ct is saying that it can be used if you have a case where the person made up the story to avoid the exposure of another offense.
2. Civil cases

a. Probative value substantially outweighs the danger of harm to any victim (has to be really important, burden on proponent to get it in.)

iii. Procedural rules: 

1. advance notice
2. judge should make decision on admissibility in private
3. Ct should be doing some balancing when it gets to civil cases regarding the introduction of this evidence.
iv. What about putting on the sexual behavior of the D?
1. under 404(a) normally it cannot be put on by the prosecutor, but if the D sexually assaulted someone in the past, it IS allowed in.  
a. FRE 413-415

i. FRE 413(a) evidence of other sexual offenses. (definition of sexual offense is in subsection (d)).

1. prior notice
ii. in civil cases, when are we allowed to show the sexual propensity of the D?  Sexual assault and molestation.  
iii. The rules do NOT require that any of these sexual assaults had been prosecuted or convicted.
2. JUDGE DECIDES WHETHER THERE IS ENOUGH EVIDENCE TO BRING IN.
D. HABIT

a. basics

i. Evidence gets in to say that this is what you always do…rationale, it is more complete.
ii. Habit is a person’s routine, unconscious regularity
iii. Hard to break, trustworthy b/c we have seen it happen over and over again.
iv. HABIT evidence comes in w/ specific instances.
v. Don’t allow in if it has to do w/ a person’s character
vi. Doesn’t require an eyewitness, it is just talked about in general as to how it should be done.
vii. TESTIMONY DOES NOT HAVE TO BE CORROBORATED.
b. FRE 406

i. L

c. ORGANIZATIONAL HABIT

i. Hypo: issue of whether a deportation warrant had been served in a particular case.  Call INS agent saying that they always serve process in this way.  Defense crosses and they say again although they didn’t serve it, they always do it this way.
ii. Does it come in? YES.
1. if someone can really say that they do this all the time, then it should come in.

iii. Rule says, that we are going to allow it in b/c there is a chance to cross examine.

E. REMEDIAL MEASURES

a. Usually kept out b/c it is too relevant…usually really probative.
b. Does it make sense to keep out measures that were taken after there was an accident?
c. FRE 407

i. General rule: not admissible

ii. Exceptions

1. impeachment – gave testimony to the contrary before (ex- says there was nothing wrong w/ the stairs in the first place and the cross says, “oh really, didn’t you put in a railing right after the accident?”)
2. feasibility – prosecution says you should have another design or taken measures, the defense says it isn’t feasible to have those.  Then the other side can bring in other evidence that it was.  Tricky part…figuring out when the defense is claiming lack of feasibility rather than claiming that they didn’t do anything wrong.  Defense must deny feasibility first!
d. Tuer v. McDonald

i. Person w/ serious heart problem goes in for surgery and the medication is stopped before he goes in and then something preempts the surgery and he dies while he is waiting.
ii. Have procedure that before surgery they stop that medication.
iii. After the patient dies, they change their procedures and give the medication right up until going in for surgery.
1. Subsequent Remedial Measures: should the jury hear about the guy that died and that after he did, they changed the procedure…fight about getting that evidence in.
2. Feasibility
a. Plaintiff says that they should be able to get it in, defense said that the prior protocol was the right protocol.  
iv. Ct called this a defense judgment call.
e. For a FEASIBILITY ARGUMENT – GOING TO NEED SOMETHING MORE SPECIFIC – “We couldn’t have done anything else.”  Only that which opens the door, otherwise any defense could get in subsequent remedial measures.
f. PRODUCTS LIABILITY CASES

i. Up until 1997, was it clear that you could use this rule in product liability cases in federal court?  Rule was amended to make it clear that the federal rule applies to product liability cases.
ii. Does CA follow the federal rule, in this area?  NO.
1. Ault Case
a. When it comes to products liability cases we can be a little clearer as to them realizing that they had a defective design. California Sup. Ct rejects the federal rule when applied to products liability.
iii. In CA subsequent remedial measures are admissible in product liability cases.

iv. Raises interesting issue, if you are a defendant where would you like the case to be tried? In another state.
1. in federal ct
2. ERIE – when you have a diversity case, if there is a difference b/t procedural rules as to state and federal, you use federal rule.  But if is a substantive differential, use state.
3. Cts use federal rule (are split, but most use federal)
v. Timing Issue

1. ex) someone driving an 1985 car and the design is changed in 1986 and in 1988, you have an accident.  Can you admit that they changed the design of the brakes in that car, after you already been driving the old one.  
a. What is the date after which you cannot have subsequent measures? Accident date…
b. Could not use it if they changed the design after the accident.
c. Policy argument is not as strong, should have recalled the old cars.
d. As long as they make a change before an accident happens, they should try and make everybody safe.
g. SETTLEMENT OFFERS

i.  Settlement discussions are not irrelevant, but they are prejudicial.  No one would enter into settlement discussions if they could backfire against you.  Part of legal process to encourage settlement discussions.
ii. FRE 408 – settlement discussions on either side are not admissible.  Nor are initial settlement claims.
1. exceptions

a. doesn’t immunize evidence: can’t shield parts of the case (during settlement discussions we are going to give you copies of our books and if we do that, you can’t use them again.  Not valid.  If it was discoverable outside of the discussion, they can still use it.)
b. Bias of witness: settlement is that I will pay off your claim, but come trial time, you better know who your friend is…D buys off other victims so they are prejudiced in testifying, that is allowed to show bias of witness (may bring in settlement).
c. Impeachment
iii. How careful do you have to be during settlement discussions?
iv. FRE 409

1. payment of medical and similar expenses
2. what if you hit someone and you pay for expenses of that person.  NO.  It is not admissible.  Do you actually have to pay the bills or offer to pay enough?  Offering to pay is also covered.
3. none of that is admissible.
v. FRE 410

1. in criminal cases, you can’t use plea discussions and related statements.  Or if someone enters a guilty plea and then withdraws it you can’t use that either.  
2. only applies to admitting the statements that the D made?  Can’t use discussions on either side.
3. Does it apply to nolo contender pleas? YES.
4. Does it apply to plea discussions that never end up in a guilty plea? YES.
5. exceptions

a. if the D says he didn’t commit the crime and that he told the prosecutor that he didn’t commit it, you can use plea discussions if he did admit to it. (tries to misrepresent what he said in discussions)
b. if the D perjures himself under oath, if they lie at guilty plea, you can use it to prosecute for perjury.
h. LIABILITY INSURANCE – FRE 411

i. Ex) dog biting someone, and the P wants to prove that you have insurance against the dog and proving that you knew it could bite someone…Can’t use it for that issue,
ii. Policy argument –want people to get insurance

iii. But what if the issue is who owns that dog?  If you have an insurance policy that shows you own the dog, they can then introduce it to show ownership.
F. Who gets to present the evidence? Who are the witnesses and what do we allow them to testify about?

a. Under Common Law we didn’t let just anyone on the witness stand.  We didn’t allow someone w/ a mental incapacity – someone who was a heathen, someone convicted of a crime, children, parties to an action, spouses and other interested persons.
b. Do any of these rules survive?
c. We allow someone to testify as long as they meet one important criteria

i. FRE 601-  Competent to Testify

1. Rule
2. INSANE PEOPLE?

a. Lightly Case
i. Jail brawl, person stabbed by two others and one is saying that he is criminally insane.  Lightly is on trial and he wants to call a witness, McDuffy to say that he did it. 
ii. Prosecutors are trying to keep McDuffy off the witness stand b/c he is insane.  Ct says that he is competent to testify (although he had been found insane in his own case.) Judge had to decide whether there was enough competence for him to testify.
ii. OTHER Rules to figure out COMPETENCY

1. FRE 403

2. FRE 602 –if he doesn’t have personal knowledge, then not competent
3. FRE 610 – evidence of the beliefs or opinions of a witness on matters of religion is not admissible for the purpose of showing that by reason of their nature, the witness’ credibility is impaired or enhanced.
4. FRE 611(a)—if the person just starts acting insane in the Ct room, Judge has control over the Ct to make sure there is effective testimony.
iii. CALIFORNIA RULE 700

1. everyone is competent, but under FRE 701, can they express themselves?
d. Two Things that make you incompetent

i. Not being able to communicate
ii. Not being able to tell the truth
e. OATH REQUIREMENT

i. FRE 603 – Rule??? 
ii. FRE 602

iii. How do we make sure that somebody will take testifying seriously?  Penalty of Perjury.
f. Concern over children
i. Worry about whether or not they have the ability to take and understand the oath and whether they have the ability to be understood.
1. Ricketts v. Delaware

a. Guy molested a 5 yr old, put her on the stand to testify, showed that she understood the difference b/t a lie and the truth, was six when she testified.  
ii. CALIFORNIA 710—children have to still go through the voir dire process, children under 10 have to promise to tell the truth, have to know that it is bad to lie. 
iii. Kids use anatomically correct dolls to answer questions, show what happened to them by using the dolls.  
iv. What if kid breaks down on the stand on cross examination?
1. could confuse them rather than attack them.
2. What if during the testimony the judge knows that the kid was prepared and had a canned speech but on cross they were all over the place.  Have to strike the testimony.
v. CALIFORNIA  700 – see handout?
vi. CALIFORNIA 1228 
1. Child witnesses – if the D has confessed then we are going to let in the out of court statements by the child.  But ordinarily, we need the victim to testify unless you can get an excited utterance
g. Constitutional Standards

i. Can’t have a blanket rule that certain ages don’t have to testify or can’t or can testify behind a screen. Talked about closed circuit television. 

h. Hypnosis

i. Hypersuggestibility, more likely to adopt things, concern w/ personal knowledge or something that has been suggested to them.  
ii. Supreme Ct case
1. Rock v. Arkansas

a. Woman killed her husband, she claims that he was abusing her and she was defending herself.  She couldn’t remember the precise details so she went to a hypnotist.  She remembers that she didn’t have her thumb on the trigger and the bun went off when her husband hit her on the arm. 
b. Ct DID NOT let in the testimony under hypnosis.
c. Had a gun expert corroborate her testimony.
d. Ct said: Can’t just have a blanket rule that bars all testimony that is recalled after hypnosis. Not that the Ct isn’t concerned w/ it, but here the Ct is balancing the right of the D to testify in her own defense. 
e. BALANCING – no per se rule against it.  
f. Should look for a way to assure the reliability of the evidence.  
i. Hypnosis by trained or licensed hypnotists
ii. Not by anyone having an interest in the litigation
iii. Allow for cross examination
iv. Cautionary instruction to warn that the testimony may be problematic
g. What about non-defendant witnesses
i. Can they testify to being under hypnosis?
1. CA Rule 795 
a. Only a concern in criminal cases
b. In criminal cases, a witness can testify but it is limited to the matter that the witness recalled in the prior hypnosis. 
c. Hypnosis has to be done in a way that the Ct cautioned about…performed by a licensed medical professional.
d. Ct holds a hearing prior to the testimony, person that wants to use it has to prove by clear and convincing evidence that it did not effect the witness. 
i. LAWYERS, JUDGES and JURORs AS WITNESSES


i. Issue of credibility, logical problem of who examines you, conflict of interest. Also, can’t be a judge and a witness in a case.
ii. CALIFORNIA Rule – have to object if a judge wants to be a witness and a judge in the same case.

1. What about when judges ask questions?
a. Not making themselves a witness, but merely asking questions don’t make them a witness.
iii. Jurors as witnesses?

1. FRE 606 competency of jurors as witnesses, cannot testify during trial.
a. Voir dire – done under penalty of perjury

2. FRE 606(b) – jurors testifying after trial (may happen when there is some sort of jury misconduct)
a. Can’t testify as to what was said in deliberation or as to why they made their choice

b. But, you can testify if there is an external impact of misconduct  (CA rule is the same)

3. Extraneous == can testify! (bribes, a newspaper being brought in, jurors who engage in self-help or experimentation.)
4. Internal Deliberation == cannot testify! (understanding or misunderstanding of jury instructions, compromised verdict)
5. Tanner v. United States

a. After a verdict in a trial there were rumors that the jurors had been drinking and had been stoned during the trial…selling drugs to one another, falling asleep, etc.  
b. Wanted to have jurors testify.  Challenging a verdict, Ct says no – no showing that there were any external factors and although there was misconduct, it doesn’t show incompetence by the jurors. 
c. Argument that the drugs came from outside…like pointing a gun at the jurors or poisoning them.  Ct suggests that all jurors come w/ baggage and that doesn’t mean that they are incompetent.  In terms of misbehavior..the judge should be watching. 
6. CA 1150 – doesn’t allow in evidence of the mental processes of the jury.  Rule is not as clear, going to let in evidence of what improperly influenced the jury but not going to look at whether it effected their deliberation process.
7. HYPO – Federal Rule, 
a. problem 6-B
i. Juror violates the judges instructions.  Considered the fact that the defendant didn’t take the stand as an admission of his guilt.  Jury instruction says not to take it into account.  Can you have a juror submit an affidavit to testify to that? NO.
1. Under FRE – cannot
2. Under CA – cannot
3. Goes to the deliberative process very easily.
b. Problem 6-C The $800,000 jury error
i. Jury misunderstood the way to do the math and they came up w/ $890,000 when it should have been $90,000.  They CANNOT allow affidavits of the jurors – these are deliberative matters.
c. Cts are not powerless to rectify injustice – JNOV, remitterer, not reasonable jury can reach that verdict…but, by and large they have to leave jurors alone. 
d. CALIFORNIA is not any different.
e. Problem 6-D 
i. Juror goes out to the accident scene and investigates for himself.  Can you get an affidavit on that?
1. YES, this is an external influence and in CA it would be the same.
f. Problem 6-E
i. Juror told other jurors that he was a demolitions expert, is this considered external or internal?
1. internal – you bring in your life experiences as a juror.
2. when you pick the jurors, you should know this. 
8. What if the juror lied during voir dire, you could bring that in b/c they were under oath, so you need to do a good voir dire. 
a. Cts have ruled on this both ways.  Some Cts have said that it is internal, whereas other courts have said that it is external.  Some will allow in testimony of an expert that a juror had from the outside…but you end up at the same place b/c you don’t have any proof as to how that effected the verdict.
9. JUROR HAS TO HAVE PERSONAL KNOWLEDGE
a. Do they have to have a direct observation? No.
b. It just means that they can’t be testifying about something that they imagined or had ESP…
c. See handout.
G. FORM, TYPE and MANNER IN WHICH QUESTIONS CAN BE ASKED

a. Direct Examination – asking questions of the witness that you called to the stand.
i. What type of questions are you allowed to ask?
ii. Who controls the form of interrogation? JUDGE
iii. FRE 611

1. a) control by the Ct – ct shall exercise reasonable control over the mode and order of the interrogating witnesses and presenting evidence as to 1) make the interrogation and presentation effective for the ascertainment of the truth, 2) avoid needless consumption of time, and 3) protect witnesses from harassment or undue embarrassment.
2. b) scope of cross-examination—limited to the subject matter of the direct examination and matters affecting credibility of the witness.
3. c) leading questions – suggesting the answer, you are telling the story through questions.  Should not be used on direct except as may be necessary to develop the witness’ testimony.  Hostile witnesses may be led on direct.
iv. Other circumstances where you can use leading questions: 
1. preliminary matters (want to just get it started, making witnesses)
2. difficult witnesses
3. witness can’t remember.
v. NON-Leading questions: where do you live?
vi. Leading: isn’t it true you live on the Westside?
vii. Why don’t we allow leading questions on direct?
1. coaching the witness, the lawyer seems to be testifying and it sounds like a script.
viii. WHAT IF THE WITNESS DIDN’T REMEMBER
1. hearsay—past recollection recorded…they had adopted or written down something that they remembered then (document, not given to the jury, just read to the jury)
2. FRE 612 – Writing Used to Refresh Memory
a. Can use more than documents to refresh recollection…music, pictures, etc.

b. It is only to spark memory, the witness’ statement is still the evidence, not the document.
3. Baker v. State

a. Woman convicted of murder and robbery.  The police officer is testifying but he didn’t write the report that she wants to have him use to refresh his memory.  He was at the scene, but two other cops wrote the report (not a past recollection recorded.)
b. Victim is dead and Officer Bolton spoke to him before he died – hearsay.  Ct uses excited utterance to get in the victim’s last words.  
c. Get around the hearsay hurdle?
i. D says that when they provided a report that said that the victim said that she wasn’t the one, they wouldn’t let in to refresh his memory b/c officer Bolton wasn’t the one who wrote it. 
d. Judge says that isn’t his writing and he didn’t adopt it (not a past recollection recorded).  Officer was up on the stand and the defense said, “are you sure you can’t remember anything else that the victim told you?”
i. Wants to show the officer another officer’s report, which says that the victim was not killed by the D. 
ii. Not offering the actual report, just using it to refresh his recollection…
e. FRE 612 – can use anything to refresh a witness’ recollection, but whatever you use, they may be kind of suspicious, how do you deal w/ the issue that it may be fishy?  The adverse party has a right to see it.  And if they want to, they can introduce it into evidence and say that the  witness never saw it all!
4. James Julian, Inc. v. Raytheon Co.

a. Witness testifies and was prepared.  The other side would like to get the documents that were prepared.
b. Does that have to be disclosed?  
i. FRE 612 – could be an argument that whatever you used before you took the witness stand has to be given as well. Issues? Confidentiality, atty work product.
ii. Civil Case – there were lots of discoverable documents and the P gave the witnesses a binder of the documents that they felt were important to the case.  The D wants it.
iii. Issue: whether this was entitled to an atty work product privilege
1. Ct said it was not entitled to the privilege, given the nature of the case and given how much that might have given a script for the case, the other side should be allowed to see it.
c. Never want to write up a script…what might you show the witness?  Other things that would be discoverable anyways…have the witness tell the truth!
5. CA 771 –have more of a worry here…it must be turned over.
b. Excluding Witnesses

i. FRE 615 – exceptions 
1. who gets to sit in there even if they are going to be a witness.

a. Defendant (most usually testifies last)

b. Unnatural entity – gov’t, also sometimes corporations
c. Experts (they aren’t going to fabricate their own knowledge.  They will hear all the evidence and give their professional opinon.)

d. Authorized by statute (i.e. TimothyMcVeigh, every relative want in that room, family members, etc.)
ii. Special Laws for Victims
1. victims are allowed to be there unless it will violate the D’s due process right.  Be so tainted, etc.
c. IMPEACHMENT

i. NON-SPECIFIC IMPEACHMENT
1. Bias / motive to lie—focus can be on the relationship b/t the parties and the witnesses; payments made to the witness, friendships, personal animosities…
a. LIMITS

i. United States v. Abel

1. Abel and 2 other guys robbed a savings an loan and the D is the only one who didn’t plead guilty and the Prosecution was going to have one of the other guys testify as to Abel’s involvement.
2. Mills is an unrelated person to the crime and says that Ehle had said that he did the crime.  The D wants to impeach the witness. 
3. Aryan Brotherhood case – prison case.  Have to lie to protect one another and the enforcement mechanism is to kill those who don’t lie.  
4. Prosecution wants to point out that the witness is a member of an organization where he must swear to protect the D.  Why is the D objecting?  Is it really prejudicial to be in such an org?  
a. Is that what we allow for impeachment?
i. NO.  Supreme Ct had to decide whether the prosecution can ask about it in any form to bring out the bias of Mills.  Want to use membership to show bias, not just that he was a bad guy.
ii. Judge says you can’t use the name of the gang, but you can say “secret org” Then you may ask about it.
5. FRE 608 -- 
rule doesn’t say anything on asking about bias or motive…
6. Witness could argue – Freedom of Association.  You can only bring in organization membership if it is RELEVANT! 
ii. CA §780 – the ct or jury may consider in determining the credibility of the witness any matter that has any tendency in reason to prove or disprove the truthfulness of his testimony at hearing, including but not limited to any of the following…

1. (f) the existence or nonexistence of a bias, interest or other motive.

iii. Prosecutors have to disclose the information, but the D does not have to disclose it to the prosecution.
iv. Problem 8-A – HIRED GUN
1. Professor testifying on behalf of GM car company as to the expert design of the car.  They want to bring out that he gets a fe.  The other side will want to bring out how much he makes, how often he does it, find out if he does this all the time. 
2. Questions on Cross examination—you can bring it out b/c it goes to proving bias. 
3. Could have extrinsic evidence. 
4. Judge could stop it w/ FRE 403.
2. BAD PERCEPTION OR MEMORY
a. Show that they have bad perception
b. doesn’t say it in the rule.  
c. Shows that the witness isn’t credible
d. Why can you bring it in?  FEDERAL COMMON LAW. Ct has dealt w/ the issues of how much common law survived.
i. HYPO
1. Have a basketball player who has been charged w/ sexual assault and the D wants to show that the accuser had a mental breakdown shortly before the events.  
2. How would you craft the argument for the impeachment?
a. Say her perception is off—her memory and form of interacting, communication are off b/c of her past breakdown.  
b. May still not get in b/c it wasn’t immediately before, where is the evidence that she continued to be unstable?
c. Must also get over the FRE 403 hurdle. 
3. Not a rape shield issue.
ii. Do we allow experts to talk about the problems w/ eyewitness identifications?  Sometimes.
3. TYPE OF PERSON WHO LIES
a. A) Character – Liar (FRE 608(a))

i. Put on a character witness who will testify that the person is a liar.  
ii. Or point out that they have told lies before (prior deceitful acts)
b. B) Prior Deceitful Acts

i. There doesn’t need to be a conviction (608(b))

ii. Only on cross-examination; no extrinsic evidence
c. C) Prior Convictions (609)

i. They are a criminal – don’t have the same kind of morals to make them truthful
ii. SPECIFIC IMPEACHMENT
1. Prior Inconsistent Statement

a. Specific Lie in testimony that we have contrary evidence for.  
i. Talking about the character of witnesses – FRE 608

1. if you have a D who takes the witness stand and all of a sudden in terms of their character for credibility, they are outside FRE 404 – not admissible—now into the testimony of the D as a witness.
2. FRE 608(a) – Opinion or Reputation Evidence of Character

a. Used to show UNTRUTHFULNESS

i. THE EVIDENCE MAY REFER ONLY TO CHARACTER FOR TRUTHFULNESS OR UNTRUTHFULNESS, and
ii. EVIDENCE OF TRUTHFUL CHARACTER IS ADMISSIBLE ONLY AFTER THE CHARACTER OF THE WITNESS FOR TRUTHFULNESS HAS BEEN ATTACKED BY OPINION OR REPUTATION EVIDENCE OR OTHERWISE.
b. Pertinent evidence as to the witness – TRUTHFULNESS
c. Can you put on a witness and then have another one testify as to how honest the first one is?
i. NO. Can’t bolster witnesses until they have been attacked. 
ii. Can only put on evidence of truthfulness to rebut evidence of being untruthful.  
d. What form of Character Evidence can you use?
i. Reputation or opinion
ii. If you are going to call a witness tos ay this person is a liar, you have to do it by reputation. 
iii. The witness testifies and the other side wants to attack it, they can call someone to testify to their own opinion or reputation concerning the witness.  Or can say that they are always telling the truth.
3. FRE 608(b) – Specific Instances of Conduct

a. When you can ask to the previous times they have lied…too many lies. 
b. Rule tries to reach a balance.
c. When can you bring out specific instances of deceitful conduct or lies that the witness has done? 
i. You can ask them about other deceitful acts, but if they deny it you are STUCK w/ their answer.  Not going to have another trial about their lies. 
d. EXTRINSIC EVIDENCE—evidence outside of asking the witness questions
e. Murphy v. Bonanno

i. Couple is separated and the wife is staying w/ a friend and the two of them claim that the husband beat up the wife—suing him for assault and battery, iied, etc.
ii. D wants to impeach the friend by asking about the fraudulent things she had done in the past. 
iii. Wants to ask about the false claims that she has brought…made a false statement to the bank, false insurance claim, when she owed a doctor, she blackmailed him.
iv. Judge said it wasn’t relevant. 
v. Ct held that it was bad for the judge to ban it on relevancy at trial and that other deceitful acts are relevant—judge has discretion. 
vi. Each deceitful act has to be examined by the court.  Does this act show deceit and do you have a good faith basis for asking about it?

f. Concern when the D is the witness…
i. Worried about presenting things to impeach, but actually going to the guilt of D. 
ii. Bad guy effect.  
iii. When crimes are really similar, FRE 404 may allow you to use it. 
g. What are the types of acts that go to show dishonesty?
i. Theft may or may no qualify
ii. Is the fact that you killed someone? NO.
iii. What about someone having an affair?
iv. Judge has to decide.
b. Criminal Convictions – FRE 609

i. Concern that they were a criminal and have now been rehabilitated.  Makes assumptions that b/c you did a criminal act before you are not to believed now.  
ii. CA Rule – 788

1. Prior felony convictions

iii. FRE 609 (a)

1. evidence that a witness other than an accused has been convicted of a crime shall be admitted, subject to FRE 403, if the crime was punishable by death or imprisonment in excess of one year under the law under which the witness was convicted, and evidence that an accused has been convicted of such a crime shall be admitted if the Ct determines that the probative value of admitting this evidence outweighs its predjudicial effect to the accused; AND
2. evidence that any witness has been convicted of a crime shall be admitted if it involved dishonesty, false statement, regardless of punishment.
iv. FRE 609 (b) – TIME LIMIT

1. more than 10 yrs has elapsed since the date of conviction—then it is NOT admissible. 
2. if you give other side notice and the Ct determines that the probative value outweighs the prejudicial, some things after 10 yrs may still be admitted.
v. FRE 609(c) –

1. If someone has been pardoned?
a. If you are dealing w/ a pardon and the person is found to be rehabilitated, or a factual finding that they didn’t commit the crime. 
vi. FRE 609 (d) – Juvenile Adjudications

1. generally not admissible, but the C may have discretion.
vii. FRE 609 (e) – pendency of appeal

1. can use the conviction for impeachment.
c. United States v. Lipscomb

i. D and 3 bad witnesses.  D is prosecuted for the possession of heroin w/ intent to distribute.  He had a first trial and he testified but was impeached w/ a prior robbery conviction.  This time he is going to call three other witnesses:
1. Little – conviction for armed robbery that took place 5 yrs ago.
2. Smith – conviction for armed robbery that took place 1 yr ago.
3. Green – conviction for manslaughter
4. Problem is that all of the witnesses have their own convictions.
ii. None of these crimes dealt w/ dishonesty, so we couldn’t get them in under 609(a)(2), so now we have to get them in under 609(a)(1).
iii. Would we allow in the records of each of these guys for impeachment? Probative v. prejudicial.

1. nature of conviction (similar to charged offense?)
2. timing  (the longer ago it happened, the less valuable it is)
3. overall record

4. how valuable is the testimony?

iv. Judge would probably let it in for impeachment purposes.  Could we introduce a piece of evidence – certificate of conviction – YES.  Don’t have to show opposing side or witness first.
v. If the prior conviction was based on a plea for nolo contender, then it is admissible.
d. Luce v. United States

i. To preserve the case for appeal, the witness has to take the stand and testify.  
ii. How much does the jury hear about the prior conviction?  Name of crime and when it was.
e. Problem 8-B p.624
i. D robs a bank w/ a mask and tells people to hit the deck.  He is arrested and put on trial.
ii. He has witnesses – Elmo (prosecution) and Farr is an alibi witness for the D.   Each has been convicted of a robbery in the last 5 yrs.
iii. Can each of them be impeached as a witness for prior conviction?
1. Elmo
2. Farr
3. spillover effects, D is going to say that there is too much of a spillover here, the jury will not be able to separate the crime in their minds, using it to impeach…
f. Problem 8-D p. 629
i. D is charged w/ armed assault on June 10, 2000, trial takes place on Oct. 1, 2000.  Defense in this case is mistaken identity.  Witnesses?
1. D
2. What impeachment of prior convictions can we use against D?
a. Falsifying the hotel register? YES
i. In CA couldn’t be used b/c it is not a felony.
b. Unlawful sale of marijuana? YES (still have to show why it is more probative than prejudicial)  in CA – automatically can use it.
i. Prosecutor’s arg as to why it should come in – felon who sells drugs has no regard for the law and he will have no problem lying in Ct.
ii. Defense arg—jury will use it for more than impeachment, they will see him as being a bad guy. 
c. Grand Larceny – may fall under FRE 609(a)(2)
d. First Degree Armed Assault – Felony happened 8 yrs ago
e. Forging a bank application
i. More than 10 yrs ago.
ii. Prior Statement: 
1. impeachment purposes (non-hearsay)
2. Substantive Evidence (Fed. 801(d)(1)(A) – has to be in a formal proceeding under oath.) 
3. vs. Cal. §1235 (any prior inconsistent statement)
g. FRE 613 – Procedural Fairness
i. Common law: had to show witness first
ii. FRE 613(a)—need not show statement to W.
iii. FRE 613(b) – must give W the opportunity to explain.  Before or after. 
h. Webster Case

i. Bank robbery case where the gov’t calls King as a witness, but at trial, the witness takes entire blame for robbery. 
ii. Prosecutor wants to point out that he has given an entirely different story to the FBI…he can do this, but he can’t use it as substantive evidence.  Doesn’t meet federal requirements for getting it in a substantive evidence. 
i. One interesting aspect: 
i. Miranda problem
1. using illegally obtained statements to impeach.
2. current issue before the USSC.
2. Contradictory Statements

a. Confront W on why story doesn’t make sense or a contradictory witness
i. Not regarding prior deceitful acts 608(b)

ii. About details of the case
b. HYPOS
c. Repairing Credibility
i. Explain answer on redirect

ii. Preemptive strike

iii. Evidence of truthful character – 608(a)

iv. Prior consistent statements 801(d)(1)©

v. Corroborating evidence

d. ILLOGICAL TESTIMONY

i. Just to show that someone got it wrong.  We’re not calling them a liar, or saying that they had motive or bias, but rather saying that the evidence and other witnesses indicate otherwise.  
ii. Ex) D is charged w/ bank robbery.  W testifies that the robbery took place on 6/9 at 10 am, and that it was really light in the bank.  D wants to call a witness who says, yes it was June 9, and it was light in the bank but our witness says it was 10:02am.  = Don’t waste time on this
iii. Problem p.10
1. Car accident b/t Florence and Ernie
a. W testified:
i. Light was green.  
ii. He didn’t know the D well and
iii. He was wearing a gold blazer.
b. Another W will contradict him 
i. The light was red – Yes, can be used.  Heart of the case.
ii. They were good friends – YES, can show bias.
iii. That he was wearing a blue blazer. – Don’t really care.
c. Can call the other W to contradict when it is important! (not collateral)
d. Can cross examine on all three points.
e. Cannot call W’s on collateral points
f. Judge decides if it goes to the heart of the case or if it is just collateral.  
iv. P. 660
1. Car accident b/t Flo and Ernie
a. Flo allegedly drove her car into Ernie’s
i. F called George as a defense W to testify that 
ii. He saw Ernie back into Flo.
iii. Saw it from the curb
iv. First time that he ever met Flo
v. He was returning from Jason’s drug store.
b. Other witness to say he saw
i. F run into E ( we would allow this b/c this goes to the heart of the case)
ii. Ike – knows that G and F are close friends – YES – to show bias.
iii. Jason – who would say that the drugstore is close.  Not that important.  That’s collateral. 
e. REPAIRING CREDIBILITY

i. Ways to repair credibility
1. explain the answer on re-direct
a. EX) W on cross – “Ms. W, you testified today that the robber had on a green top.  But you told the police that he had on a red one.”
i. W says – YES.
ii. It looks like the W has been impeached. 
iii. On re-direct the other side says – what did you mean by a green top? W: “I meant a green vest over a red top.”
b. Ex) “I saw D bite off the V’s tongue” But didn’t you tell us that your back was turned at the time of the biting.
i. Re-direct: so how did you know that he bit off his tongue? “I saw him spit it out.”
ii. Just be careful when you are trying to show an inconsistency b/c the other side gets a chance to requestion.
2. Pre-emptive strike (you bring out the bad stuff on your witness before the other side does.)
a. W- isn’t it true that you’re the D’s  mother – it’s not going to have as much impact / shock as if the other side does it.
3. Evidence of Truthful Character (608(a)) you cannot bring out the good character for credibility until the other side brings out the bad character.
4. Prior Consistent Statements (801(d)(1)(c)) –if a W has been impeached and someone suggests that it’s been made up, you point out that they said the same thing before they had a motive to lie. 
5. Corroborating Evidence – why do you believe any of these people.  Corroboration.
d. OPINION AND EXPERT TESTIMONY

i. You can have lay opinion and expert opinion.  
1. note: experts can provide lay opinion.
ii. Lay Opinion

1. Historically, lay W’s could only testify to facts.
a. The only people who could give opinions were experts, but then that began to make no sense at all.
i. If a witness says “he looked sick”—is that a lay or expert?
ii. Should we not let someone testify to this?  NO—we should let people testify to such things…
iii. It makes no sense to limit the witness to only talking about the facts.
2. FRE 701 – If the witness testifying is not testifying as an expert, the witness’ testimony in the form of opinion or inferences is limited to those opinions or inferences which are
a. Rationally based on the perception of the W, and

b. Helpful to a clear understanding of the witness’ testimony or the determination of a fact in issue, and

c. Not based on scientific, technical, or other specialized knowledge w/in the scope of FRE 702.

3. Ex)
a. Identity – W: “it was Paul.”
b. Handwriting – if you are not an expert you may be able to just say that it was similar to the handwriting…
4. People who could otherwise be experts

a. People v. Maglaya

i. They allowed a cop to match a shoe print in mud w/ a shoe.  He was doing it as a lay witness.  What basis? He was not a shoe expert.
1. he’s seen the shoe before, he’d seen the imprint.
2. you can put two and two together.
b. Problem 9-A
i. Carter testified that it was her impression when he talked to her that he was the one who did it.
1. D objects…saying that it was opinion and speculation.
2. Holding: It is an opinion.  
a. Is it rationally based on her perception?
i. D – No, b/c it is just speculation.  She is guessing, putting her own spin on it.
ii. P – but if she is his former girlfriend, she probably has more insight.  She knows how he communicates, so it is rationally based.
c. Problem 9-B
i. What about the answer that he was “practically in front of me.”
1. Can he say that?
a.  Yes, b/c it is rationally based and helpful.
ii. Taking her daughter to ballet class
1. do you have a rational basis for that? Was she wearing a tutu?
iii. “I would guess that’s him over there.”
1. Is that allowed? It is OK.  (not okay if it’s a total guess, if there is no rational basis for making the ID) but just b/c he has some “doubt” doesn’t make it irrational or not helpful.
iv. “going at least 35 mph”
1. although not an expert, there is a rational basis for knowing how fast people drive.  Even if you are not sure, it doesn’t matter.
v. “he was breaking the speed limit for sure.”
1. that is allowed.

vi. “strong smell of pot.  I’m sure he was smoking a joint.”
1. that is OPINION.  But it depends on whether he knows what mj smells like, etc.
vii. “couldn’t say that he was stone. But he had a really guilty look, like he was afraid that he was going to loose his license.”
1. Go right to 403 for this one.  
2. Either not rationally based or too speculative.
viii. “Amy looked like she had a broken back, but Mom looked like she had a dislocated shoulder.”
1. allowed to testify to that.
a. You might argue that he could only testify that “she LOOKED like she had a dislocated shoulder.”
iii. Expert Testimony

1. Q: do you have a foundation in your experience to give an opinion?
2. FRE 702 Expert Testimony

a. Qualified by knowledge, skill, experience, training or education

b. May testify if the testimony is based on

i. Sufficient facts or data

ii. Product of reliable principles and methods,

iii. And the witness has applied the principles and methods reliably to the facts.

3. Who is an expert?
a. Specialized knowledge, skill, expertise.
b. Does it have to be book knowledge? NO.
c. Standard Experts
i. Doctors
ii. Lawyers
iii. Engineers
iv. Psychologists
v. Others: plumbers, mechanics.
4. Establishing the Expert

a. Case by case basis. 
b. Voir Dire: one side will offer up the qualifications of the expert and the other side has the right to challenge it.
5. Does it need to be beyond the sphere of knowledge of the jury?’
a. P. 700 Japenese Electric Products
i. People have some sense as to what goes into eye-witness identification, but as long as the expert adds to it.
b. What can experts use as a basis for the decision?
i. Are you limited to just using things that were admitted into evidence in the case?
1. NO.
a. It can be first hand knowledge
b. Facts learned at trial
c. Outside data/research, conferences they went to, data
d. Hypotheticals
i. Can respond to hypos.
c. What do jurors get to hear about the outside information?
i. FRE 703

1. you can ask an expert their opinion.  But if the basis of their opinion is inadmissible as evidence, you can’t ask them “what is the basis for that opinion.” 

2. you can’t use it to get in inadmissible evidence.

ii. FRE 705

6. Problem 9-C
a. She says: Dr. Nuro was the attending neurologist and he wrote on the chart that the tube came out in surgery. Relying on that note, I would say the tube came out?
i. Hearsay: expert testimony is allowed to USE hearsay.  But if all it was there for was to repeat hearsay, then you can’t use it. 
1. But the other side would say that hearsay was just a component. 
7. Problem 9-D
a. What’s the objection?
i. The only basis for the doctor’s opinion is illegally obtained evidence.
1. If this is the only basis, then we don’t allow that expert testimony.
2. But, had the Doc said, “I reviewed the blood count, her slurred speech, her bloodshot eyes and on that basis, I think she had a high BAC.”  That is okay.
8. What can experts give their opinions about?

a. FRE 704 Opinion on Ultimate Issues
i. Can offer opinions 

ii. EXCEPT in a criminal case you CANNOT ask the W to state his opinion about what the D intended to do.  

b. CA §805 – it is allowed?

c. Expert doesn’t have to be 100% sure, but to a reasonable certainty…up to the other side to point out the weight of the evidence.
iv. Battered Women’s Syndrome

1. CA 1107 – can have expert testimony on the nature of the testimony.  Can also have expert testify as to whether D suffered from syndrome.  Prosecution cannot use to prove that the D is guilty.

v. Presentation of Expert Testimony

1. Step #1: qualify the witness (voir dire)
2. Step #2: bring out the expert’s opinion
a. FRE 705 can ask opinion first before disclosing underlying facts)
3. Step #3: Ask for basis for opinion
a. Can cross examine expert…may go to weight.
vi. Court Appointed experts: FRE 706

1. not used very often, sometimes w/ children or technology.  But the Ct doesn’t want to look like they are taking a side.
2. Ct on own motion or motion of a party
3. disclosure to parties
4. parties get report
5. parties can cross
6. parties can still call their own experts
7. Jury should never know if it is a judge’s expert.
vii. STANDARDS FOR EXPERT OPINIONS

1. How reliable does this area of expertise have to be?
a. Kelly / Frye Standard (CA)

b. FRE 702/ Daubert (Federal)

2. FRYE

a. Still the Ca standard. 
b. “generally accepted” by other experts in their field.
i. Case: lie detector test in 1923…Ct said that it hadn’t gained acceptance in the scientific community so it shouldn’t be admitted.
ii. Takes pressure off the judge.
iii. Problem: it builds into the system a status quo and it keeps out a lot of stuff that is just new.
3. DAUBERT

a. Based on Daubert v. Merrell Dow 
i. Case: women took benectin during pregnancy and their children were born w/ birth defects.  One side’s experts said that it caused birth defects the other side said it didn’t.
b. Incorporated in FRE 702 –need not have “general acceptance:
i. Cts are gate-keepers / decide on reliability of science or expert method.

ii. Judge decides

1. can the theory be tested?

2. subject to peer review?

3. rate of error?

4. general acceptance? Still care if it is legit, but we are not going to make the scientific community in charge.  Not dispositive.

iii. Rehnquist doesn’t like it when the judges do the rule making.
iv. Stevens: worried too much of the Frye standard was left.
4. FRE 702 – based on sufficient facts or data, product of reliable principles or methods, principles applied reliably.

e. BURDEN OF PROOF AND PRESUMPTION

i. Burden of Pleading: indicted ( criminal ( Prosecution. Filed a complaint ( civil ( plaintiff.
ii. Burden of Proof: 
1. burden of production – have to come up w/ the prima facie case that they committed the crime.  (preliminary evid)
2. burden of persuasion—
a. Proof: 
i. In criminal case: beyond a reasonable doubt.  Highest level of proof that we have in the justice system.
ii. In a civil case: a little way past the half way mark – preponderance of the evidence (51%)
1. when do we use the clear and convincing standard? Civil cases that are intentional.
b. Texas Dept. of Community Affairs v. Burdine

i. Clerk for State, she got promoted, then they hire a male in front of her.  She sues for discrimination and sexual harassment.
1. She has the burden to come forward w/ the evidence of the crime.
2. the defense then puts on affirmative defenses and says that here are the legit reasons why we didn’t hire you.
3. who has the burden of saying that their proof is better than the other side’s proof?
a. Plaintiff.
c. Criminal Cases
i. Affirmative Defense: D has to bring it forward and has to prove it.
iii. PRESUMPTION

1. rebuttable – start there but the other side can say that this is not the situation.
a. Ex) rebuttable: if someone has been gone for 7 yrs, they are dead.  If it is rebuttable, we get to say that they are alive.
i. If it is irrebuttable we have to say they are dead.
2. irrebuttable – set in stone.
a. Congress can create them…ex) if you have black lung disease you are totally disabled.
b. Don’t allow irrebuttable presumptions against a D in a Criminal Case.
3. Have for policy reasons, efficiency

4. Presumptions have the weight of the law behind it…inference the jury could infer but they don’t have to. 

5. A presumption gives the jury a starting point.  
a. Ex) if you are driving someone’s car and you have their ownership papers, it is a presumption that they gave you permission to borrow the car.
H. JUDICIAL NOTICE

a. FRE 201

i. Adjudicative: facts that juries decide every day.  D is charged w/ a car accident and the question is whether it was snowing that day.  Having the judge decide 

ii. Evaluative: evaluating the evidence.  We are not allowed to tell jurors how to interpret the evidence.
iii. Legislative: sociological studies and facts like that.

iv. Requirements for judicial notice

1. adjudicative fact

2. not subject to reasonable dispute

3. generally known or capable of accurate and ready determination through sources whose accuracy cannot reasonably be questioned.

b. Most judges don’t like judicial notice b/c they don’t want to take responsibility.  But sometimes, when it doesn’t matter, they will take it. Ct can take judicial notice and it is the parties responsibility to be heard on it.  Can be taken any time in the proceeding…but not true in the criminal situation or on appeal.
c. HYPOS
i. Problem 11-A
1. want judicial notice that it did not rain on the day of the accident and that the pavement was dry.
a. Can you take judicial notice on those facts?
i. That it did not rain --  pull the weather records
ii. That the pavement was dry? Other reasons that the intersection could be wet. 
ii. Problem 11-B
1. Want judicial notice that he was served and was held in contempt in this case and has been in the past.

a. Subpoena was served – up to dispute…could take notice that there is a subpoena return slip in the file, but it could be disputed that West was actually served

b. Held in contempt in that case – like a witness it’s own case, but it is allowed.  It is not reasonably in dispute and the judge was there and knew that he was
c. Held in contempt in two other cases – 201(b) fight is whether it is available by accurate and ready determination from reliable sources.
iii. Problem 11-C

1. Guy is charged w/ knowingly using a telephone in interstate commerce to transmit bets.

2. Bookie is in New Haven, C.T. and he calls the D in R.I.  Want judicial notice that the driving time from CT to R.I. is more than 15 minutes and he knew that the guy was in CT less than 15 minutes before he talked to him
a. Ct cannot take notice of driving time b/c it is very disputable.

d. PERSONAL KNOWLEDGE

i. Gov’t of the Virgin Islands v. Gereau

1. Juror came up after verdict saying that the juror had been influenced by the Jury Matron
2. the judge made a determination as to who to believe based on his own personal knowledge.
3. NOT ALLOWED.
e. NOTICE ON APPEAL

i. Can an appellate judge take judicial notice on appeal?
1. JONES CASE
a. Convicted of illegally intercepting telephone conversations.  They wanted to have judicial notice that Southern Bell was a common carrier.  So if they asked for judicial notice in lower ct, probably would have gotten it.  
i. Problem of asking on appeal
1. jury was a fact finder in the trial
2. when the Ct takes judicial notice it is not an irrebutable presumption…it is just another piece of evidence.
I. PRIVILEGES
a. Atty-Client privilege

i. Source of rules? Common law

ii. Rationale—promote discussion

iii. Privilege v. Confidential Duty

iv. Difference b/t privilege and ethical duty

1. evidentiary—confidential communications b/t atty and client regarding the lawyer’s prof legal services can’t be used as evidence.  Doesn’t mean that they will never be found out.

2. Ethical duty – what is going to get you in trouble ethically if you reveal it.

v. Requirements
1. Client – privilege belongs to client, not lawyer
2. Atty – if the client reasonably believed that the person was his lawyer
3. Prof Services – someone that goes to you for legal advice.
4. communications – oral, written.  Given to secretary…
a. Problem 12-C 

i. The client shows up drunk and the Atty reschedules and the client leaves the office and gets into an accident.  The other side wants to call in the lawyer to say he was drunk.  Is that a communication? NO.  Independent observation of the client is not the same as communication.

vi. Can’t use it to shield information.

vii. Confidential
1. FRE 502(a)(2) p. 301

a. Communication is confidential if is not intended to be disclosed to 3rd persons other than those to whom disclosure is made in furtherance of the rendition of professional legal services to the client or those reasonably necessary for the transmission of the communication.
b. If you go and tell someone else …WAIVER>

viii. JOINT CLIENTS

1. Problem 12-E

a. Sam and Tom both visit the lawyer and want to form a partnership, but the business goes bad.  Figuring out if you still have confidential information.

i. Outsider comes in and wants to get information as to what the atty was talking to both clients about.

1. Cannot attack that…no 3rd party has heard those communications.

ii. What about when the business goes bad and you have client 1 suing client 2? Can C1 use stuff that was said? YES> 

ix. Throwing it in trash looses confidentiality…not privileged.

x. What if the other side gets privileged documents by mistake?

1. if it is privileged and it was not waived, can’t use it.  Have an obligation to tell other side.

xi. CORPORATE CLIENTS

1. if you represent the company, the privilege belongs to the company, if you represent the individual, the privilege belongs to the individual. 

2. Upjohn case
a.  Looked a series of factors
i. whether the employees was speaking at request of a higher up.
ii. Whether it is intended to be confidential
iii. Related to duties
iv. Doing so to aid lawyer how is providing corporate advice.
xii. IDENTITY is not Confidential unless Last Link Test

xiii. Future Crime or Fraud

1. IF it is a future crime, it is not privileged.  

a. FRE 503(d)(1)
b. State v. Phelps
i. D told his Atty that he could have some witnesss to say he was not driving.  Basically having people lie for him.  He tells the lawyer this.

ii. The lawyer told him not to do it and said that he wasn’t going to represent him either. 

iii. ZOLAN PROFFER? Do you have an exception to the privilegerule that makes you entitled to this document? 


b. Psychotherapist / Patient

i. FRE 504

1. Jaffe v. Redmond
a. A police officer responded to a crime scene where there was a dispute.  She ends up killing a guy.  She gets counseling from social services.  The civil suit wants to find out what was said in those sessions
b. PRIVILEGE DOES EXTEND TO SOCIAL WORKERS / COUNSELORS.
c. Spousal 

i. Testimonial

1. While spouses are still married someone can’t force you to get up and testify against the spouse.
2. Trammel Case

a. What if the other spouse wants to tell on them?
i. If the non-testifying spouse wants to testify, they can.
3. exceptions

a. crimes / assaults

b. hurting children

ii. FRE 505

d. Self- incrimination

i. Constitutional Basis

1. 5th Amendment

a. you can assert the 5th in civil cases, but it can be used against you.

b. Have no 5th amendment right when you have immunity.

ii. Only natural persons

1. no corporations

iii. Testimonial only

1. what comes out of the brain and mouth…

iv. Criminal v. Civil Cases
1. Griffin v. CA

a. D didn’t testify

b. Lower Ct judge gave a jury instruction as to making an inference that the D didn’t testify.

c. Ct said this goes against the grain of the 5th. Can’t tell the jury to use the silence.

e. Others

f. About impeding the fact finding…taking evidence that could be very relevant and not going to allow it.
g. Promote the free flow of information.
h. Not covered in FRE

i. Rule 501 would have been the rule.  Got to complicated and political and so they go w/ common law.

i. CA Rule §950- 962

i. Spousal

ii. Psych-patient

iii. Physician / patient

1. no privilege for criminal cases

2. doesn’t apply for

a. the patient is claiming physical injuries

b. the docs services were given as part of a crime or tort

c. doesn’t apply in criminal proceedings

d. malpractice actions

e. if the issue was whether you were competent

f. required for public report

g. suing to revoke a docs license

h. writing a will.

iv. priest / penitent

1. no federal privilege

2. no crime-fraud exception

3. person authorized to hear such communications and under the tenet of his church has to keep it confidential.

v. Reporter

1. not really a privilege at all.

2. should not be held in contempt.

vi. sexual assault victims / counselors

1. §1035

a. limited privilege 

vii. domestic violence victim / counselor

1. §1037

AUTHENTICATION
· Whether that piece of evidence is what you are representing it to be.

· Lay the foundation…

· FRE 901
· Evidence is what proponent claims it to be

· Illustrations of methods

· JURY can decide whether it is authenticate enough…may end up rejecting it.

· Rules favor getting as much to the trier of fact as possible.

ILLUSTRATIONS of AUTHENTICATION

· Chain of custody
· E.g. – D ( officer ( officer ( chemist

· Goes to weight, not admissibility, of evidence

· Jury may be worried that someone in between may have corrupted the evidence, but what we need is the bare minimum to get it in.

· Practical Formula
· Have evidence marked for identification

· Witness examine

· Ask witness if familiar and how familiar with it

· Move into evidence

· Can experts authenticate handwriting…

· Can also look at circumstances surrounding it…

· PHOTOGRAPHS – Doesn’t have to be the one to take the picture, but her observation may come in…goes to weight.

· VIDEOS  -- same

· RECORDINGS -- same

· VOICE IDENTIFICATION – doesn’t matter whether she learned the voice before or after, but if at the time of trial you can link w/ personal knowledge the voice of the person on a tape and the voice of someone you could hear…

· PUBLIC RECORDS OR REPORTS

· ANCIENT DOCUMENTS – if it appears to be the real thing, it is old and it is where you expect it to be it is coming in.

· X-RAY – process or system (9) – how can anyone testify that this is so and so’s x-ray?  Lay foundation…go through procedure as to how the X-ray was done and what happened afterwards.

V. United states v. Johnson

· What if the witness can only say they are “pretty sure?”

· How sure does she have to be?

· Minimal showing

· Jury has to decide

We mark everything, if it has the same markings as before you will be okay.

p.982, problem 13-A

have 3 bags of powder seized from chemist who says it is coke.

How are we going to analyze it?

· Seal the baggies into a certain envelope…w/ a number on it.

Writings are really easy –identify the signature, postmark

Should letter head be enough to authenticate a document?

Surveillance photo—what if you are prosecuting a bank robbery and a surveillance camera took a pic of the robber.  Can you hand the photo to the witness teller and ask them if they recognize the person? YES.

VI. SELF-AUTHENTICATING

· Where the document itself will authenticate it.

· The Rule recognizes that if you have a document w/ the seal of the agency on it, it proves that it is authentic.  Certain public documents and business records

· 902(11) –certified domestic records of regularly conducted activities
· fill out an affidavit certifying all of the requirements for the business records exception.

VII. Presumption of authenticity

Does under seal

Certified docs

Certified copies of business records

VIII. DEMONSTRATIVE EVIDENCE

· Show and Tell

· Anything you can use that is helpful.

IX. SUMMARIES AND THE BEST EVIDENCE RULE

· Summaries are permissible (FRE 1006)

· Today most judges just make you make the underlying docs available to the other side.

· Best Evidence Rule

· Not what it sounds like

· Common law v. Modern approach (FRE 1003)

· Exceptions even when rule applies (FRE 1004)

· Public records (FRE 1005)

Doesn’t matter in the least…

Doesn’t mean that you have to present your best evidence at trial…all it means is that if you have a document and what you really care about is what the content of the documents is, then you better have the doc, and if you have the original, present that.

Almost always a duplicate will be okay.

§1004 lays out exactly when you do NOT need originals.

What if you have john ashcroft who is prosecuting a porn case?

· The agent says that the tape was really smutty…

· Want the trier of fact to have the tape…

One time that we want the original is when we think it was faked up…then you claim the best evidence rule!

We have learned a lot of different rules…how do you put it all together?  

First question you will ask – IS IT RELEVANT?

Then – IF IT IS RELEVANT, IS IT THE TYPE OF FORM OF EVIDENCE THAT IS ADMISSIBLE?  DO I HAVE THE RIGHT WITNESS?

Then – DOES IT MEET THE REQUIREMENTS FOR ADMISSIBILITY?


IMPEACHMENT



AUTHENTICATION
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