EVIDENCE OUTLINE
I. MAKING THE RECORD
A. The Record


1. It is up to lawyers to make the record.



2. Trial lawyers have to think on two levels.  

a. The first is to think of how they will win the case.  

b. The second is to prepare for appeal.  

i. This is vital because the appellate judges will only ever see the transcripts and exhibits.  

ii. They will not get to see the witnesses.    

3. Exhibits need to be properly marked, referred to properly, introduced into evidence, 

4. If it is not introduced, there should be an offer of proof.  

a. An offer of proof would establish what the evidence would be.

b. It lays the groundwork for finding that there was a reversible error. 



5. Witnesses should speak clearly and not use gestures.

B. Objection
1. If one party has brought evidence that the other side believes is inadmissible, they must raise an objection


a. It is not the job of the judge to raise an objection


b. Judges can object to evidence, but they usually will not.  



i. Judges do not want to appear to be on one side.



ii. We have an adversarial system

2. If the objection is not made, it is probably waived.

C. Examination of Witnesses


1. Direct examination – No leading questions




a. The statutes say you can’t

b. Practically, once you get in the habit of doing this, it gives the impression that the lawyer is answering the question and not the witness.  

c. Opposing counsel can take advantage if you don’t ask questions properly.




d. Exceptions

i. Hostile witnesses – you can ask them leading questions once you have laid the foundation.

ii. Undisputed preliminary matters are ok




A. This is not in the statute.  It is by practice.




B. This saves time.  

2. Cross examination – leading questions are OK

D. Laying the Foundation
The person introducing the evidence must lay the foundation for the evidence in terms of relevance and authenticity.

II. RELEVANCE
A. Definition 
Relevant evidence means evidence, including evidence relevant to the credibility of a witness or hearsay declarant, having any tendency in reason to prove or disprove any disputed fact that is of consequence to the determination of the action.

B. Code Sections


1. FRE 401



2. CEC 210



3. These two code sections are essentially the same. 


C. Relevance Inquiries


a. The questions are:



i. What proposition is the evidence offered to prove?

ii. Is that proposition provable in the case?
iii. Does the evidence being offered have some tendency in reason to prove or disprove the proposition?



b. There are two ways that the answer to question 2 can be no




i. The statute says that something is irrelevant.




ii. Developments in the course of litigation make it irrelevant



c. If the answer to number 2 is no, there is no need to look at number 3.
d. If it is established that the proposition is provable in this case, it is almost certain that the evidence has some tendency to prove the proposition.


D. Probative Value
1. We care about the probative value of the evidence.  

2. The weight or probative value of evidence is a matter of degree.  

3. The weight of evidence is the strength of the relationship between the item of evidence offered and the proposition sought to be proven. 


E. Types of Evidence

There are two types of evidence



1. Direct evidence



2. Inferential or circumstantial evidence




a. This type requires the trier of fact to make inferences.




b. This evidence is not conclusive.


F. Unfair Prejudice
1. Unfair prejudice is looked at after questions 1-3 of the relevance inquiries have been answered in the affirmative.  

2. The judge performs a balancing test that compares the level of relevance with the danger of unfair prejudice.

a. If the relevance is low and the danger of unfair prejudice is high, the judge may exclude the evidence.

b. The judge has discretion to exclude the evidence, but this is not required.



3. There are two grounds for unfair prejudice:

a. The jury will do something unfair with the evidence

b. The evidence will cause the jury to make a decision based on purely an emotional response to the evidence.  

III. THE HEARSAY RULE

A. Definition
1. FRE 801 and CEC 1200 – hearsay is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.
2. Shorthand definition – An out of court statement offered to prove the matter asserted.

B. Hearsay Test


1. What is the out of court “statement?”


2. What is asserted by the out of court “statement?”

3. Is the statement being offered to prove the truth of the matter asserted? 

         

(This inquiry is determined by the relevance analysis).

C. Reasons for the Hearsay Rule
1. The hearsay rule was created because of the conviction of Sir Walter Raleigh. 

2. The person providing the evidence should appear in court for the purpose of:




a. Cross examination 




b. Asking about details




c. Allowing the trier of fact to determine if the person is credible.  


D. Two Approaches to the Hearsay Rule
1. Assertion centered approach – figure out what the out of court statement is and if it is being used to prove the truth of the matter asserted.  

a. This is often the approach in the codes.  




b. Use this approach on the exam.

2. Declarant centered approach – this focuses on the person making the statement

a. Who is the jury being asked to believe? 

b. Is it the declarant or a person out of court making the statement?  

3. In 95% of the cases, you will get the same result regardless of the approach.   

E. Inferences


1. Inferences depend on the truth of the matter asserted.

2. If the first purpose is to prove the fact asserted in the statement, even though other secondary inferences are sought to be built upon the first, the statement is hearsay.

F. Independent Legal Significance



1. Words of independent legal significance are not hearsay.
2. Legally operative language is language that itself establishes a new legal relationship if uttered with a certain intent.  

a. It is considered not to be an assertion, and hence is not hearsay.  

b. It is not offered for what it says, but for what it does.

3. Legally operative language is nonhearsay only when it is offered to show the legal relationship that it creates.  If it is offered to show something else, then it might be hearsay. 


G. Conduct


1. Assertive conduct
a. Assertive conduct occurs when the person intends to communicate something by his actions. 

b. If assertive conduct is offered as tending to prove the matter the actor wanted to communicate, it is hearsay.

c. The FRE and the CEC define assertive conduct as a statement 

i. FRE 801 (a) – A “statement” is …(b) non verbal conduct of a person, if it is intended by the person as an assertion.

ii. CEC 225 – “Statement” means …(b) nonverbal conduct of a person intended by him as a substitute for oral or written verbal expression.
d. Examples

i. The police ask “Can you identify the assailant?” and the victim silently points to one of the men in a line up.
A. If an officer is called to testify the victim pointed to the defendant, and it is offered as tending to prove defendant was the assailant, that is hearsay.
ii. An usher in a theater dims the lights three times when it is time for the concert to begin.

A. If the dimming of the lights is offered as tending to prove it was 8:00 p.m., that is hearsay.


2. Non-assertive conduct

a. Non assertive conduct occurs when the person is simply acting in accord with his belief
b. Non assertive conduct is not included in the definition of the term “statement.” As a consequence, it is not hearsay.
c. One reason non-assertive conduct is not hearsay is because person is acting in accordance with his belief, so there is no reason to think there is a sincerity problem.

d. Types of non-assertive conduct

1. Pure non assertive conduct – there is just the action.  No words are attached

2. Action accompanied by words.  The action is not hearsay, but the words asserted can be. 

3. Words of action?????? 

e. Examples: 

i. It is too cold in class, so a student puts on a sweater.
A. If testimony about the student putting on a sweater is offered as tending to prove the classroom was too cold, that is not hearsay

ii. A doctor puts her patient’s leg in a cast after diagnosing a broken bone.
A. If a nurse testifies the doctor placed the patient’s leg in a cast, and that testimony is offered as tending to show the patient’s leg was broken, that is not hearsay.

H. Limiting Instructions
1. FRE Rule 105 – Limited Admissibility 
When evidence which is admissible as to one party or for one purpose but not admissible as to another party or for another purpose is admitted, the court, upon request, shall restrict the evidence to its proper scope and instruct the jury accordingly. 
2. California Evidence Code 355 – Limited Admissibility
When evidence is admissible as to one party or for one purpose and is inadmissible as to another party or for another purpose, the court upon request shall restrict the evidence to its proper scope and instruct the jury accordingly. 

I. Machines, Photographs, and Recordings


1. The hearsay rule does not apply to machines.



a. Machines do not make statements.

b. The policy reasons for the hearsay rule do not apply to machines.

c. As long as the proper foundation for the accuracy of the machine is established, what the machine recorded is not hearsay.



2. Photographs per se are not hearsay.  

3. Recordings per se are not hearsay.  

4. There might be problems with the content, but the actual photograph or recording is not hearsay.

IV. EXCEPTIONS AND EXEMPTIONS TO THE HEARSAY RULE

A. In General
1. Judges make determinations about evidentiary policies.  Once a judge decides that evidence is admissible, the jury cannot revisit the evidentiary issue.

2. The standard for admitting evidence is preponderance of evidence.  This means more likely than not.



3. Bootstrapping

a. FRE 104 – The judge in making a determination about a preliminary issue is not bound by the rules of evidence.

i. This means that the judge can hear hearsay to decide if the evidence is admissible or not.





ii. This is bootstrapping.




b. Bootstrapping is not allowed in CA.



4. Unavailability 



a. Some exceptions require that the declarant be unavailable




b. Federal 





i. Under FRE 804, a declarant is unavailable as a witness if

A.  He is exempted or precluded on the ground of privilege from testifying concerning the matter to which his statement is relevant;
B. Disqualified from testifying to the matter.
C. Dead or unable to attend or to testify at the hearing because of then existing physical or mental illness or infirmity;

D. He is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity; or
E. He is absent from the hearing and the proponent of a statement has been unable to procure his attendance (or in the case of a hearsay exception under subdivision (b)(2), (3), or (4), the declarant's attendance or testimony) by process or other reasonable means.

ii. A declarant is not unavailable as a witness if exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement or wrongdoing of the proponent of a statement for the purpose of preventing the witness from attending or testifying.
iii. A witness is not unavailable if the proponent has not made reasonable efforts to secure his presence at the trial.




c. CA – CEC 240 Unavailable as a witness





i. The declarant is unavailable as a witness if

A. Exempted or precluded on the ground of privilege from testifying concerning the matter to which his or her statement is relevant;
B. Disqualified from testifying to the matter;
C. Dead or unable to attend or to testify at the hearing because of then existing physical or mental illness or infirmity;

D. Absent from the hearing and the court is unable to compel his attendance by its process.

E. Absent from the hearing and the proponent of his statement has exercised reasonable diligence but has been unable to procure his attendance by the court's process.

ii. A declarant is not unavailable as a witness if the exemption, preclusion, disqualification, death, inability, or absence of the declarant was brought about by the procurement or wrongdoing of the proponent of his or her statement for the purpose of preventing the declarant from attending or testifying


5. In general, to use an exception personal knowledge is required.


a. Admissions do not require personal knowledge.

B. Dying Declarations



1. In General

a. A dying declaration is a statement by a declarant about the cause of his death.




b. Reasons for the exception





i. Necessity





ii. A person on his death bed is not going to lie

c. To rebut this opposing counsel can introduce evidence that the person did not really think they were dying.  



2. Federal Rule

a. FRE 804 (b) Hearsay exceptions. The following are not excluded by the hearsay rule if the declarant is unavailable as a witness: (2) Statement under belief of impending death. In a prosecution for homicide or in a civil action or proceeding, a statement made by a declarant while believing that the declarant's death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death.
b. Under FRE 804(b)(2)

i. In criminal cases, use of dying declarations is restricted to homicide cases.    

ii. Dying declarations can be used in any civil case.

iii. The declaration must be related to cause and circumstance of the declarant's believed impending death

iv. This differs from California in that dying declarations are admissible in a civil case even if the declarant does not die.  The declarant must be unavailable.
v. The declarant must have personal knowledge.  (This is found in the Advisory Committee Note to FRE 803.)


3. CA Rule

a. CEC 1242 dying declaration - Evidence of a statement made by a dying person respecting the cause and circumstances of his death is not made inadmissible by the hearsay rule if the statement was made upon his personal knowledge and under a sense of immediately impending death.
b. Under CEC 1242

i. The declaration must relate to the cause and circumstances of the declarant's death;

ii. The statement must be based upon the                        declarant's personal knowledge; 

iii. The declarant must have been under a sense of immediately impending death when the statement was made.

iv. The declarant must die to fit within this exception.
v. Dying declarations are admissible in criminal and civil cases.



C. Spontaneous and Contemporaneous Exclamations
 

1. Excited utterance




a. In general

i. An exited utterance is admissible because when people are overcome it can eliminate their ability to reflect.  

ii. Even bystanders can make excited utterances.

iii. Courts tend to give more time when the person was directly involved.

iv. The content of the statement can show if the declarant was reflective or not.

v. Timing is important by not definitive.




b. Federal

i. FRE 803(2) Excited utterance. A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition. 

ii. The declarant does not need to be unavailable for this to exception to apply.




c. CA

i. CEC 1240.  Spontaneous statement – Evidence of a statement is not made inadmissible by the hearsay rule if the statement:
A. Purports to narrate, describe, or explain an act, condition, or event perceived by the declarant; and
B. Was made spontaneously while the declarant was under the stress of excitement caused by such perception.




ii. This is essentially the same as the federal rule.



2. Present sense impression




a. In general

i. This exception removes reflection because it is present, but it is probably more reliable than an excited utterance

ii. There does not have to be any excitement for this exception to apply.

iii. Timing is essential.  The declarant must make the statement while perceiving the event or immediately after.




b. Federal 

i. FRE 803(1) Present Sense Impression. A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.

ii. The declarant does not need to be unavailable for this to exception to apply.




c. CA does not have a present sense impression exception.



3. Contemporaneous statement in CA

a. CEC 1241.  Contemporaneous statement – Evidence of a statement is not made inadmissible by the hearsay rule if the statement:
i. Is offered to explain, qualify, or make understandable conduct of the declarant; and
ii. Was made while the declarant was engaged in such conduct.
b. Therefore, a contemporaneous statement, unlike a present sense impression, is only admissible to explain the conduct of the declarant.


D. Admissions


1. In general
a. Definition – An admission is an out of court statement by a party offered against that party.

b. Admissions do not require personal knowledge. Any statement of the party that works against that party is an admission.




c. The rationale

i. Unlike other exceptions, the rationale is not based on reliability. So we have no balancing test for admissions.
ii. Rather it is admissible because the person is a party, so he can deny or explain the statement.

iii. Also, it is highly unlikely that a person would admit something against himself unless it was true.




d. This exception is invoked most often.
e. The person must state something as if it is so. If the person says, “I heard…..” then it is not an admission.





2. Adopted admission/ admission by silence



a. There are two types of adopted admissions:





i. Admission by silence.





ii. Adopting what another person said as true.

b. An admission by silence occurs when a party hears a statement and fails to deny it, in circumstances in which the party would naturally deny the statement if it were untrue. By failing to deny the statement, the party adopts it.

c. The requirements for an admission by silence are:

i. There must be a showing that the statement was heard by the party.

ii. The subject matter of the statement must be within the person’s personal knowledge. 
iii. A reasonable person under the circumstances would have denied the statement if it was not true.




d. Both federal and CA courts allow adopted admissions.
e. For an adopted admission, there must be more than mere presence and mere silence. (US v. Hoosier.)

f. When someone is in custody, that person has a constitutional right to remain silent.

g. The judge decides if something is an admission by silence???? (State v. Carlson.)
h. For adopted admissions where a person admits something, it is ok if he does not have personal knowledge.

3. Federal

a. Under the FRE, admissions are not hearsay.  Admissions are exempt from the hearsay rule.

b. FRE 801(d) Statements which are not hearsay. A statement is not hearsay if—(2) Admission by party-opponent. The statement is offered against a party and is (A) the party's own statement in either an individual or a representative capacity or (B) a statement of which the party has manifested an adoption or belief in its truth, or (C) a statement by a person authorized by the party to make a statement concerning the subject, or (D) a statement by the party's agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship….


4. CA

a. CEC 1220 Admission of a Party – Evidence of a statement is not made inadmissible by the hearsay rule when offered against the declarant in an action to which he is a party in either his individual or representative capacity, regardless of whether the statement was made in his individual or representative capacity.

b. CEC 1221 Adoptive Admissions – Evidence of a statement offered against a party is not made inadmissible by the hearsay rule if the statement is one of which the party, with knowledge of the content thereof, has by words or other conduct manifested his adoption or his belief in its truth.



5. Admissions used against an employer

a. Federal – Under FRE 801(d)(2)(D) there does not need to be authorization from the employer.  The statement must be about a matter that is within the scope of the employee’s employment.

b. CA – An admission by an employee must be authorized by the employer in order for the admission to be admissible.




c. Personal knowledge is not required since these are admissions. 

d. The person making the statement must actually be an agent of the employer in order for it to get in as an admission against the employer.

i. Example: Sabel v. mead Johnson & Co. – the outside experts were not agents of the company.  Therefore, their statements were inadmissible hearsay.

6. Admissions of co-conspirators




a. In general
i. A statement of one co-conspirator, if made in furtherance of the conspiracy, is admissible against other members of a conspiracy.

ii. This concept is a fiction. It is based on agency law because the conspirators are agents of each other.

iii. Once you join a conspiracy, you are stuck with everything that has been said before or after you join.




iv. “In furtherance” includes:

A. Statements that seek to control damage of the conspiracy.






B. Statements that report progress of the conspiracy.






C. Statements that conceal the conspiracy.

v. The evidentiary standard for admissions is preponderance of the evidence.

vi. Once an admission in furtherance of a conspiracy has been admitted, it is very hard to get it overruled on appeal. This is because the appellate court will use the clearly erroneous standard.




b. Federal

i. Under FRE 801(d)(2) admissions by co-conspirators are not hearsay.
ii. The admission alone is not enough to establish the foundation of facts.  You can bootstrap, but there must be some other evidence. 

c. CA





i. CEC 1223 Admission of a Co-Conspirator

A.  The admission must be made during the conspiracy

B. The admission must be in furtherance of the conspiracy.


C. The admission must be made prior to or while the person is a member of the conspiracy.

ii. There must be other evidence to establish the foundation since you can’t bootstrap in CA.


E. Former Testimony



1. In General
a. If a witness at the first trial is unavailable for the second, then that witness’s testimony may be admissible under the former testimony exception.

b. Rationale – the justification for this exception is necessity.

c. If the former testimony is offered in the form of a transcript, there are two levels of hearsay.

i. The first is the transcript which would get in on the public records exception

ii. The second is the testimony which would come in under the former testimony exception.



2. Federal 

a. FRE 804(b)Hearsay Exceptions. The following are not excluded by the hearsay rule if the declarant is unavailable as a witness: (1) Former Testimony. Testimony given as a witness at another hearing for the same or a different proceeding, or in a deposition in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.



b. Under this rule:




i. The declarant must be unavailable.

ii. For criminal cases, the party in the second proceeding must be the same person.

iii. For civil cases, the party in the second proceeding must be the same person or a successor in interest.



3. CA




a. CEC 1291

i. This rule is used when there is former testimony offered against a person who was a party to the former proceeding or who is a successor in interest.





ii. The former testimony is admissible if it is:

A. Offered in the first proceeding by the party against whom it is now being offered; or

B. Offered against one who was a party to the former proceeding who had the right and opportunity to cross examine the declarant with the same or similar motive as he has in the present proceeding.  




b. CEC 1292

i. This rule is used when former testimony is offered against one who was not a party to the former proceeding.





ii. The former testimony is admissible if:






A. Offered in a civil proceeding;

B. The party to the former proceeding had the right and opportunity to cross examine the witness; and

C. The party to the former proceeding had an interest and motive to cross examine the witness similar to that of the party against whom the testimony is being offered.

iii. In sum, there must be (1) a civil trial, (2) opportunity to cross examine, and (3) identity of issue.

iv. Identity of issue is critical because it is what gives former testimony its reliability.

c. Under CA law, it wouldn’t matter if the second case is a civil trial and the first case was criminal. What about FRE?????
F. Declarations against Interest



1. In general



a. Under this exception, the declarant must be unavailable.

b. Rationale – people do not admit certain things unless they are true.  Therefore, the statement must be reliable.



2. Federal

a. FRE 804(b)Hearsay Exceptions. The following are not excluded by the hearsay rule if the declarant is unavailable as a witness: (3) Statement Against Interest. A statement which was at the time of its making so far contrary to the declarant’s pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true.  A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.

b. Under this rule:


i. The declarant must be unavailable.


ii. The declarant must have personal knowledge

iii. The statement must be against one of the following interests:






A. Pecuniary





B. Proprietary






C. Penal






D. Civil

iv. The declarant must understand that the statement is against his interest at the time it is made.

v. The relevant part of the statement must be a declaration against interest.
vi. For a statement that tends to expose the declarant to criminal liability offered to exculpate the accused, the statement must have trustworthiness.



3. CA

The CA rule, CEC 1230, is the same as the Federal rule with the following exceptions.




a. CA has an additional area of interest – social interest.

i. “….or created such a risk of making him an object of hatred, ridicule, or social disgrace in the community…”




b. Trustworthiness is not a requirement in CA.  


G. State of Mind and Medical Diagnosis and Treatment


1. In general

a. This exception admits a statement that shows the declarant’s state of mind or physical condition.




b. The declarant’s state of mind must be an issue in the case.




c. There are direct and indirect statements that show state of mind.





i. Direct statements have one use – to show state of mind.





ii. Indirect statements may have more than one use.

d. The court must determine if statements that fall under this exception are unduly prejudicial.

e. Survey evidence – survey evidence involves two levels of hearsay and one is the declarants’ state of mind. 

 

2. Federal




a. Rule 803 (3) embodies the basic state of mind exception.

i. The Federal Rules do not have a provision similar to CEC section 1251. You cannot admit statements of a declarant's previously existing state of mind.

ii. A statement of an intention falls under this exception.

A. The Hillmon doctrine is incorporated into the rule.  The Advisory Committee Note and the House Committee Report on Rule 803 (3) indicate the drafters' intention to incorporate the Hillmon doctrine. 
B. However, we cannot use a statement of intent to prove that someone other than the declarant did something.  We can only use the statement to prove the future act of the declarant and no one else. 
iii. The rule also incorporates the Shepard limitation – “… not including a statement of memory or belief to prove the fact remembered or believed…”



b. Medical diagnosis and treatment

i. The FRE creates an additional exception for statements made for purposes of medical diagnosis or treatment.

ii. Rule 803(4) admits statements describing physical condition, medical history, past physical condition and symptoms (as well as present symptoms).


A. The rule doesn’t require the statement to be made to someone who is going to provide treatment.

B. The rule does not require that the statement be made to a physician

C. The statement doesn’t need to be made by the person who was injured or who suffers from the condition being treated or diagnosed.

D. The rule is not limited to statements of present symptoms. Statements of past symptoms are admissible. 



3. CA




a. CEC 1250
i. Subsection (a) (1) allows admission of a statement of a declarant's then existing (present) state of mind, emotion or physical sensation to prove state of mind, emotion or physical sensation when such matters are in issue in an action.

ii. Subsection (a) (2) embraces the Hillmon doctrine. State of mind evidence (including a statement of intent or plan) is admissible to explain or prove the conduct or acts of the declarant.

A. It can be used to prove the acts of someone other than the declarant as long as there is some connection between the declarant and the person.
iii. There is no requirement that the declarant be unavailable
iv. Section 1250(b) adopts the Shepard limitation, excluding statements of memory or belief offered to prove the fact remembered or believed.  Statements must be about present state of mind.



b. CEC 1251

i. Section 1251 creates a separate exception to the hearsay rule which admits a statement concerning a declarant's state of mind, emotion, or physical sensation at a time prior to the time the statement was made if:          

A. The declarant is unavailable;

B. His state of mind, emotion or physical sensation is an issue in the action; and 

C. The evidence is offered only for that limited purpose.
ii. Unlike the federal rule, if the declarant makes a statement about a past physical condition, he must be unavailable to testify in order for the statement to be admitted.

iii. Unlike under the federal rule, the statement doesn’t have to be made for the purpose of diagnosis and treatment. 

iv. There is a separate exception in CA that relates to minors in cases of child abuse and neglect.  




c. Section 1252

i. Section 1252 provides an important limitation on the admissibility of all state of mind evidence. 
ii. It makes the evidence inadmissible if the declaration was made under circumstances indicating a lack of trustworthiness. 

iii. This is an additional qualification for both California state of mind hearsay exceptions

H. Prior Identification
1. The rationale for this exception/ exemption is that the declarant is likely to have a more accurate recollection right after the incident than at trial.
2. Federal – FRE Rule 801(d)(1)(C) 

a. Under the federal rules, prior identification is an exemption from the hearsay rule.  It is defined as not hearsay provided that:
   

i. The declarant testifies at trial; and 

ii. The declarant is subject to cross examination concerning the identification
b. There is no requirement that the declarant testify the identification was a true reflection of his opinion at the time.

c. There is no requirement that declarant testify the identification was made at a time when the occurrence or crime was fresh in his memory.
d. The FRE treat issues of freshness and true opinion as matters affecting the weight or credibility of the identification statement. They are not foundational requirements for admission.

e. The Supreme Court's decision in Owens raises questions about the strength of a requirement of personal knowledge
i. For the exam – the declarant must remember making the identification.
3. CA – CEC 1238

a. Prior identification is an exception to the hearsay rule

b. It requires that the identification was made at a time when the crime or occurrence was fresh in the declarant's mind;

c. The declarant must testify at trial, and must testify that the identification was a true reflection of his opinion at the time the identification was made
d. The declarant must have personal knowledge – Statutory language: “…the statement would have been admissible if made by him while testifying...”
e. The declarant must remember making the identification.  If not, this would be bootstrapping. 


I. Past Recollection Recorded and Present Recollection Refreshed


1. Past recollection recorded



a. In general

i. Past recollection recorded is an exception to the hearsay rule both under the FRE and the CEC.

ii. If the witness cannot recall what happened, but there is an accurate record that the declarant prepared himself or adopted, then it is admissible.

 



iii. Rationale – necessity. 




b. Federal – FRE 803(5)

Past recollection recorded is an exception to the hearsay rule if:

i. The statement is recorded by the declarant or adopted by him; and

ii. It correctly reflects the declarant’s memory




c. CA – CEC 1237

i. The declarant must have person knowledge of the incident.

ii. The writing has to be made at or near the time of the event. It must be fresh in the declarant’s memory.

iii. It must be made by the declarant, at his direction, or by a person who is doing the writing for the purpose of recording the declarant’s recollection

iv. The declarant must testify that the statement recorded was true

v. The writing must be an accurate account of the declarant’s statement




d. Common characteristics of the FRE and CEC

i. The proponent may read the statement to the jury. Only the opponent may introduce the writing into evidence

ii. The declarant must testify. Even though the federal version is contained in Rule 803, where availability is immaterial, declarant must testify to establish insufficient memory.


2. Present recollection refreshed




a. In general

i. Counsel can refresh a witness’s memory before or during trial.

ii. The thing refreshing the person’s recollection is not evidence.  It is just a tool.

iii. Anything may be used to refresh recollection. Rules about reliability, personal knowledge, etc. are immaterial. 

iv. For both FRE and CEC, the rules apply whether recollection is refreshed before trial or during trial



b. Federal – FRE 612

i. The adverse party is entitled to have the writing used to refresh recollection produced at the trial.
ii. If the writing is not produced in a civil trial, court shall “make any order justice requires.”

iii. In a criminal trial, if prosecutor fails to produce the writing, the testimony must be stricken, or the court may declare mistrial.
iv. The rule does not define “writing.”



c. CA –CEC 771

i. The adverse party may request production of the “writing” used to refresh recollection.
ii. If the “writing” is not produced, the testimony of the witness “shall” be stricken.
iii. “Writing” is defined broadly, and it includes “any form of communication or representation” CEC 250

J. Business and Public Records



1. Business records 
a. In General
i. Rationale – business records are allowed in because there is an assumption that they are accurate.






A. There is no reason to falsify.






B. Accuracy is necessary for business purposes.

ii. Business records have to be prepared by a person who has a business or official duty to report.


A. The reliability comes from the duty to report.

B. If a person has no duty, there is no reason to assume the record is reliable.




b. Federal

i. Federal Rules 803 (6) & (7) are very similar to California's statutes 

A. The rules define “business” broadly

B. They admit records made in the ordinary course of business

C. The custodian of records or other qualified witness must testify to the identity of the document and its mode of preparation

D. The rules allow evidence of the non existence of an entry in a business record as tending to prove the event or act did not occur, or the condition did not exist





ii. Opinions
A. Rule 803 (6) includes in its discussion of what may be included in business records “opinions.” 
B. This language does not appear in CEC 1272.
C. Under the federal rule, if a person has an opinion that is part of his official duty, it is admissible.

iii. If a business is not dependent on a particular piece of information, then it doesn’t fit into the exception.

iv. Medical Records

A. The majority rule under the federal rules is that statements of fault in medical records are not admissible.

 
B. On the exam, use this view for the federal rules.  

C. This is different from CA which follows the minority approach.


c. CA


CEC 1270-1272 contain the business records exception

i. CEC 1270 

A. 1270 creates a broad definition of "business." 
B. “Business” Includes every kind of business, governmental activities, non profit operations, professions, occupations and callings.
ii. CEC 1271

A. 1271 contains the basic statement of the business 
records exception.

B. A writing made as a record of an act, condition, or event is admissible if:

1.  The writing was made in the regular course of a business;

2. The writing was made at or near the time of the act, condition, or event; 
3. The custodian of records or other qualified witness testifies to the identity of the document and its mode of preparation; and

4. The sources of information and the time and method of preparation indicate the writing is trustworthy.





iii. CEC 1272
Section 1272 provides that proof of absence from business records of a record of an asserted act, condition or event is admissible to prove the non-occurrence of the event or the non existence of the fact if:

A. It was the regular course of business to keep records of such acts conditions or events; and

B. The sources of information and method and time of preparation are such that the absence of a record is a trustworthy indication the act or event did not occur, or the condition did not exist




iv. Opinions

A. Unlike the federal rule, the CA rule does not allow opinions.

B. The CA rule would allow a diagnosis but not a prognosis. 





v. Medical records

A. Unlike the federal rule, in CA, if a patient talks about something in the context of talking about his injuries, diagnosis, and treatment, it is admissible.

B. So if the patient discusses fault in the context of his injuries, this is admissible under the business records exception.




d. Trustworthiness

i. Both the FRE and the CEC allow judges to exclude business records if they were made under conditions that indicate a lack of trustworthiness. 
ii. This comes into play with records prepared in anticipation of litigation.  


A. If a record is prepared exclusively or primarily in anticipation of litigation, it is not admissible as a business record because of trustworthiness.

B. If a record has a mixed purpose, it may be admissible.
C. A duel purpose makes the record admissible.  If there is a duel purpose, the company still has an interest in accuracy.

iii. If the records of one side were prepared solely for litigation, the other side can have them admitted.  If they are the records of the other side, they have the requisite trustworthiness.




e. Hearsay within hearsay
i. With business records there is often hearsay within hearsay.

ii. This is fine as long as an exception applies to each level of hearsay.

iii. This is allowed under FRE 805 and CEC 1201.



2. Public records
a. In general

i. There is sometimes overlap between the official and business records exceptions.

A. Public records allow matters that are not recorded with regularity.

B. Under FRE 803(8)(C) information from someone without an official duty to report may be admissible if it qualifies.

C. For a public record, there is no need for a foundation witness. 

ii. Rationale



A. Government officials are considered trustworthy.



B. Legal duty to be accurate

C. Necessity – public officials handle many matters so forget important facts.

b. Federal





i. FRE 803(8) is divided into three parts




ii. FRE 803(8)(A)

A. This is the most like the business records exception

B. It covers records and reports setting forth the activities of an office or agency.  





C. It applies in both civil and criminal cases.





iii. FRE 803(8)(B)

A. This covers matters observed pursuant to a duty imposed by law when there is also a duty to report.

B. It excludes matters observed by police officers from being admitted in criminal cases.





iv. FRE 803(8)(C)

A. This covers when there are investigations made pursuant to authority granted by law.
B. It applies in both civil and criminal cases, but only the defendant may take advantage of the exception in criminal cases. 

v. If there is an official record with an observation by a police officer against a defendant in a criminal case, it is not admissible even if it meets some other exception to the hearsay rule.

A. This does not apply if the record involves a routine, non-adversarial matter.

c. CA

i. CEC 1280 – evidence of a writing made as a record of an act, condition, or event is not made inadmissible by the hearsay rule when offered in any civil or criminal proceeding to prove the act, condition, or event if all of the following applies:

A. The writing was made by and within the scope of duty of a public employee;

B. The writing was made at or near the time of the act, condition, or event; and

C. The sources of information and method and time of preparation were such as to indicate its trustworthiness. 

ii. If the conclusion of an official is based on information gathered from other people, it is probably not admissible. 

iii. Unlike under the federal rules, CA does not have the rule that if something can’t get in under the public records exception it can’t get in at all.

K. Miscellaneous Exceptions


1. Felony convictions
a. There is an exception which makes convictions of felonies or serious crimes admissible. This only applies to felonies and not misdemeanors. 
b. FRE 803(22) – a previous felony conviction shall be admitted to prove any fact essential to sustain the judgment, but not including, when offered by the Government in a criminal prosecution for purposes other than impeachment, judgments against persons other than the accused.  

c. CEC 1300 allows prior felony convictions in civil actions only as tending to prove that the underlying actions occurred.

2. Proving family

a. There are numerous exceptions to the hearsay rule to prove family.


b. Federal

i. FRE 804(b)(4) – there is an exception to the hearsay rule if the declarant is unavailable and there was a statement of personal or family history.

ii. FRE 803(9) – Records of vital statistics are admissible. 

iii. FRE 803(11) – Records of religious organizations showing births, marriages, divorces, deaths, legitimacy, ancestry, relationship by blood or marriage, or other similar facts of personal or family history are admissible.

iv. FRE 803 (12) – Marriage, baptismal, and similar certificates are admissible.

v. FRE 803 (13) – Family records are admissible.

c. CA

i. CEC 1310 – A statement about the declarant’s own family history is admissible if the statement is trustworthy.

ii. CEC 1311 – A statement about another person’s family history is admissible if the statement is trustworthy and the declarant is related to or intimately associated with the other person’s family.



iii. CEC 1312 – Family records are admissible.

iv. CEC 1313 – Reputation in family concerning family history is admissible.

v. CEC 1314 – Reputation in the community concerning family history is admissible.

vi. CEC 1315 – Church records concerning family history are admissible. 

vii. CEC 1316 – Marriage, baptismal, and similar certificates are admissible.


V. THE FUTURE OF HEARSAY

A. FRE 807


1. FRE 807 is a residual exception to the hearsay rule.



2. FRE 807 characteristics

a. Applies to hearsay evidence not specifically covered by Rules 803 or 804;

b. Must have nearly equivalent circumstantial guarantees of trustworthiness;

c. Must be more probative on the issue than any other evidence the proponent can procure through reasonable efforts; and

d. The interests of justice and the general purposes of the Rules will best be served by admission of the evidence

e. Requires advance notice by proponent to adverse party to be admissible.


B. Near Miss Doctrine
1. Under the near miss doctrine, a statement that just missed qualifying under a specific hearsay exception would miss qualifying under the residual exception as least when the proponent could point to no indicia of trustworthiness other than that supporting the specific exception.
2. Courts have rejected the near miss doctrine

C. Grand Jury Testimony
1. Salerno held that grand jury testimony cannot come in under the prior testimony exception to the hearsay rule unless all other requirements of the rule have been satisfied.  

2. The residual exception can’t be used to get around Salerno. 

3. Grand jury testimony would also be inadmissible under the Confrontation Clause.  


D. Confrontation Clause
1. Crawford v. Washington (2004) addressed the Confrontation Clause as a bar to hearsay evidence.

2. The Confrontation Clause applies to all criminal prosecutions.

3. The court held that testimonial statements cannot be introduced against a defendant in a criminal case where the defendant did not have the opportunity to cross examine the witness because this violates the Confrontation Clause.

a. A testimonial statement can be admissible in a criminal case if the declarant is unavailable and the defendant has had an opportunity to cross examine. 

b. The court declined to define “testimonial.”

c. The court gave examples of testimonial statements:


i. Ex-parte testimony

ii. Affidavits

iii. Custodial examinations

iv. Prior testimony

v. Similar pretrial statements that the declarant would reasonably expect to be used prosecutorally

4. You can never introduce grand jury testimony against a defendant in a criminal proceeding, state or federal, because the defendant can’t cross examine.

5. Confessions are generally treated as testimonial.

6. There is an investigative emergency exception to Crawford.


a. Look to the intent of the recipient.

b. A 911 call would be admissible under this exception to Crawford.

7. Under Cromer, police informant statements are testimonial.  The Confrontation Clause only applies where such statements are hearsay.  


VI. PROBABILISTIC EVIDENCE


A. Elements



1. There must be an adequate foundation for each probability



2. The method must be:




a. Accepted by the scientific community




b. Applicable to the facts in the case




c. It can’t be unfairly prejudicial to admit the evidence

B. Using .5 When the Truth is Unknown – Paternity Cases


1. It is OK to assume a probability of .5 when the truth is unknown.
a. This must make sense with the facts.  (The alleged father must have slept with the mother at the time.



2. This is held to be accurate in the scientific community.



3. The defendant is allowed to argue that this probability is incorrect.



4. This is a probability that specifically applies in paternity cases.
VII. CHARACTER EVIDENCE


A. In General

1. Character evidence is not allowed to show that the person acted inconformity with a general disposition.  There are three exceptions to this rule:
a. The defendant in a criminal case is permitted to offer character evidence, and if the defendant opens the door by offering this evidence the prosecution may rebut it with contradictory character evidence.

b. With limits, the defendant and the prosecution may offer relevant evidence about the character of the victim of a crime. When the defendant makes this attack, the prosecution may rebut by supporting the victim’s character or by attacking the defendant’s character for the same trait.

c. Any party in a civil or criminal case may attack the character of a witness for truthfulness.

2. There are two basic ways to use character evidence:

a. Character is in issue – character is an essential element of a charge, claim or defense.
b. Character as circumstantial evidence – Evidence of a person’s character or trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, unless an exception is met. 

3. There are three kinds of character evidence:

a. Specific instances of conduct that reflect on the plaintiff’s character

b. Reputation – what people in the community think of the person’s character.
i. Reputation is hearsay because it is all based onteh truthfulness of out of court statements.  

ii. Where reputation is allowed to prove character, it is its own exception to the hearsay rule.

c. Opinion – what a person thinks of another



4. Federal

a. FRE 404.  Character Evidence Not Admissible To Prove Conduct; Exceptions; (a) Character evidence generally. Evidence of a person's character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except:
i. Character of accused. In a criminal case, evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same, or if evidence of a trait of character of the alleged victim of the crime is offered by an accused and admitted under Rule 404(a)(2), evidence of the same trait of character of the accused offered by the prosecution;
ii. Character of alleged victim. In a criminal case, evidence of a pertinent trait of character of the alleged victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that the alleged victim was the first aggressor;
b. FRE 405.  Methods of Proving Character 
1.  Reputation or opinion. In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion. On cross-examination, inquiry is allowable into relevant specific instances of conduct.
ii. Specific instances of conduct. In cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person's conduct.



5. CA

a. CEC 1100.  Manner of proof of character. 
Except as otherwise provided by statute, any otherwise admissible evidence (including evidence in the form of an opinion, evidence of reputation, and evidence of specific instances of such person's conduct) is admissible to prove a person's character or a trait of his character.
b. CEC 1101.  Evidence of character to prove conduct. (a) Except as provided in this section and in Sections 1102, 1103, 1108, and 1109, evidence of a person's character or a trait of his or her character (whether in the form of an opinion, evidence of reputation, or evidence of specific instances of his or her conduct) is inadmissible when offered to prove his or her conduct on a specified occasion.
c. CEC 1102.  Opinion and reputation evidence of character of criminal defendant to prove conduct. In a criminal action, evidence of the defendant's character or a trait of his character in the form of an opinion or evidence of his reputation is not made inadmissible by Section 1101 if such evidence is: (a) Offered by the defendant to prove his conduct in conformity with such character or trait of character. (b) Offered by the prosecution to rebut evidence adduced by the defendant under subdivision (a).
d. CEC 1103.  Evidence of character of victim of crime.

i. (a) In a criminal action, evidence of the character or a trait of character (in the form of an opinion, evidence of reputation, or evidence of specific instances of conduct) of the victim of the crime for which the defendant is being prosecuted is not made inadmissible by Section 1101 if the evidence is:

A.(1) Offered by the defendant to prove conduct of 
the victim in conformity with the character or trait of character.
B. (2) Offered by the prosecution to rebut evidence adduced by the defendant under paragraph (1).

ii. (b) In a criminal action, evidence of the defendant's character for violence or trait of character for violence (in the form of an opinion, evidence of reputation, or evidence of specific instances of conduct) is not made inadmissible by Section 1101 if the evidence is offered by the prosecution to prove conduct of the defendant in conformity with the character or trait of character and is offered after evidence that the victim had a character for violence or a trait of character tending to show violence has been adduced by the defendant under paragraph (1) of subdivision (a).

e. CEC 1104.  Character trait for care or skill. Except as provided in Sections 1102 and 1103, evidence of a trait of a person's character with respect to care or skill is inadmissible to prove the quality of his conduct on a specified occasion.
6. The CA and Federal rules are basically the same on character evidence?????
7. Character evidence is not allowed in civil cases except insofar as it is used to impeach the credibility of the witnesses.  

8. A person is only allowed to testify about the character of another rafter there is a foundation established that he has knowledge of what he is speaking about. 

B. Character in Issue
1. When character is in issue, character evidence is admissible, and all three forms of character evidence may be introduced.
2. When character is in issue, the evidence may be admissible for that purpose and not for other purposes.  Counsel should request a limiting instruction or a bifurcated trial.  

3. Once the defendant puts his own character in issue, the prosecutor can put on evidence of the defendant’s bad character.  

a. In a criminal case, if the defendant offers evidence of his character, the prosecution can only rebut the part of his character that is in issue. 

C. Character as Circumstantial Evidence

1. Character evidence may not, generally, be used to prove specific action(s) (circumstantial character evidence). 
2. Where circumstantial character evidence is permitted, you may use reputation or opinion evidence, not evidence of specific acts.  


3. There are several exceptions. 


D. Other Acts Evidence
1. Other acts are generally not admissible to show character.  However, they can be admissible to prove other things.  
2. The following are generally permissible purposes for introducing other acts evidence.

a. To complete the story of the crime on trial by placing it in the context of nearby and nearly contemporaneous happenings (i.e. same transaction)

b. To prove the existence of a larger plan, scheme, or conspiracy, of which the crime on trial is a part. This can show motive and identity of the actor.

c. To prove other crimes by the accused so nearly identical in method as to earmark them as the handiwork of the accused. The pattern and characteristic of the crimes must be so unusual and distinctive as to be like a signature.  

d. To show a passion or propensity for unusual and abnormal sexual relations.  

e. To show, by similar acts or incidents, that the act in question was not performed inadvertently, accidentally, involuntarily, or without guilty knowledge.

f. To establish motive. The evidence of motive may be probative of the identity of the criminal or of malice or specific intent.  

g. To establish opportunity, in the sense of access to or presence at the scene of the crime or in the sense of possessing distinctive or unusual skills or abilities employed in the commission of the crime charged.

h. To show, without considering motive, that the defendant acted with malice, deliberation, or the requisite specific intent.  

i. To prove identity. Usually identity flows from one or more of the theories like larger plan, distinctive device, and motive.  Courts usually use stricter standards when the desired inference pertains to identity as opposed to state of mind.  

3. The probative value of the evidence must be balanced against the normal counterweights. 




4. Federal – FRE 404 (b) Other crimes, wrongs, or acts. 
Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith. It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial.
5. CA – CEC 1101 (b) Nothing in this section prohibits the admission of evidence that a person committed a crime, civil wrong, or other act when relevant to prove some fact (such as motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake or accident, or whether a defendant in a prosecution for an unlawful sexual act or attempted unlawful sexual act did not reasonably and in good faith believe that the victim consented) other than his or her disposition to commit such an act.
6. Burden of Proof

a. Under the FRE, the burden of proof for introducing other acts evidence is if the jury could reasonably find that the other acts occurred.  This standard is lower than preponderance.

b. The CA standard is preponderance of evidence. It must be more likely than not that the other acts occurred. 


E. Habit


1. Evidence of habit is freely admissible.



2. Habit describes one’s regular response to a repeated specific situation.



3. For habit, four times is not enough.



4. Habit evidence is usually of routine things like wearing a seatbelt.  

VIII. SIMILAR HAPPENINGS, SUBSEQUENT PRECAUTIONS, OFFERS IN COMPROMISE

A. Similar Happenings


1. Evidence of similar happening can be introduced provided that:




a. The evidence meets the relevancy test.

b. The evidence meets the balancing test (i.e. is not unfairly prejudicial).



2. Similar happenings evidence is useful to show that there is a defect.  

3. Safety history is admissible as similar happenings evidence.   Evidence can be introduced to show that there is NOT a dangerous condition because others were safe.


B. Subsequent Precautions


1. Subsequent precaution evidence is generally excluded. 


2. Rationale – we want to encourage people to improve their procedures.



3. Federal

a. FRE 407.  Subsequent Remedial Measures 
When, after an injury or harm allegedly caused by an event, measures are taken that, if taken previously, would have made the injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove negligence, culpable conduct, a defect in a product, a defect in a product's design, or a need for a warning or instruction.





i. Most court hold that this rule applies to strict liability.

b. Exceptions – This rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as:

i. Proving ownership or control,

ii. Feasibility of precautionary measures, if controverted, 
iii. Impeachment.



4. CA




a. CEC 1151. Subsequent Remedial Conduct

When, after occurrence of an event, remedial or precautionary measures are taken, which, if taken previously, would have tended to make the event less likely to occur, evidence of such subsequent measures is inadmissible to prove negligence or culpable conduct in connection with the event.

b. While there is no statutory language recognizing exceptions to the California statute, the Law Revision Commission specifically states “Section 1151 does not prevent the use of evidence of subsequent remedial conduct for the purpose of impeachment in appropriate cases.”

C. Settlements and Offers in Compromise
1. Settlements are barred from evidence because we want to encourage people to settle. 


2. Federal
a. FRE 408.  Compromise and Offers to Compromise. 

i. (a)Prohibited uses. Evidence of the following is not admissible on behalf of any party, when offered to prove liability for, invalidity of, or amount of a claim that was disputed as to validity or amount, or to impeach through a prior inconsistent statement or contradiction: 
A. (1) furnishing or offering or promising to furnish--or accepting or offering or promising to accept--a valuable consideration in compromising or attempting to compromise the claim; and
B. (2) conduct or statements made in compromise negotiations regarding the claim, except when offered in a criminal case and the negotiations related to a claim by a public office or agency in the exercise of regulatory, investigative, or enforcement authority.
ii. (b) Permitted uses. This rule does not require exclusion if the evidence is offered for purposes not prohibited by subdivision (a). Examples of permissible purposes include proving a witness's bias or prejudice; negating a contention of undue delay; and proving an effort to obstruct a criminal investigation or prosecution.
b. FRE 409.  Payment of Medical and Similar Expenses 
Evidence of furnishing or offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury.
c. Advisory Committee Comment for FRE 409
Contrary to Rule 408, dealing with offers of compromise, FRE 409 does not extend to conduct or statements not a part of the act of furnishing or offering or promising to pay. 
i. This difference in treatment arises from fundamental differences in nature. 
ii. Communication is essential if compromises are to be effected, and consequently broad protection of statements is needed. 
iii. This is not so in cases of payments or offers or promises to pay medical expenses, where factual statements may be expected to be incidental in nature.




d. Offer of settlement is not allowed for purposes of impeachment.



3. CA

a. CEC Section 1152 – Admissibility of evidence of offer to compromise (a) Evidence that a person has, in compromise or from humanitarian motives, furnished or offered or promised to furnish money or any other thing, act, or service to another who has sustained or will sustain or claims that he or she has sustained or will sustain loss or damage, as well as any conduct or statements made in negotiation thereof, is inadmissible to prove his or her liability for the loss or damage or any part of it.
b. Offers of settlement are inadmissible for impeachment because of policy reasons.
IX. IMPEACHMENT AND CROSS EXAMINATION

A. In General


1. Presenting the case




a. Direct examination

CEC 760 – Direct examination is the first examination of a witness upon a matter that is not within the scope of a previous examination of the witness.

i. There can be no leading questions on direct examination. 

b. Cross examination

CEC 761 – Cross-examination is the examination of a witness by a party other than the direct examiner upon a matter that is within the scope of the direct examination of the witness.
ii. There mostly leading questions on cross examination.
c. Redirect examination

CEC 762 – Redirect examination is an examination of a witness by the direct examiner subsequent to the cross-examination of the witness.


2. Leading questions

a. CEC 764 – a leading question is a question that suggests to the witness the answer that the examining party desires.
b. CEC 767.  Leading questions 

i. (a) Except under special circumstances where the interests of justice otherwise require:
 
A. (1) A leading question may not be asked of a 
witness on direct or redirect examination.
B. (2) A leading question may be asked of a witness on cross-examination or recross-examination.

ii. (b) The court may, in the interests of justice permit a leading question to be asked of a child under 10 years of age or a dependent person with a substantial cognitive impairment in a case involving a prosecution under certain circumstances.
3. Method and scope of cross examination




a. You can pass on cross examination if it will not be helpful.

b. 10 Commandments of Cross Examination

i. Be brief

ii. Short questions plain words

iii. Never ask anything but a leading question

iv. Never ask a question to which you do not already know the answer

v. Listen to the answer

vi. Don’t argue with the witness

vii. Don’t give the witness the opportunity to repeat his story

viii. Never permit the witness to explain anything on cross examination

ix. Avoid the one question too many

x. Save the ultimate point for summation

c. Adverse witness – the party calling an adverse witness may examine the witness as if under cross examination.

d. FRE 611(b) Scope of cross-examination. Cross-examination should be limited to the subject matter of the direct examination and matters affecting the credibility of the witness. The court may, in the exercise of discretion, permit inquiry into additional matters as if on direct examination.

4. Impeaching your own witness
a. Federal – FRE 607.  Who May Impeach 
The credibility of a witness may be attacked by any party, including the party calling the witness.

b. CA – CEC 785.  Parties may attack or support credibility
The credibility of a witness may be attacked or supported by any party including the party calling him.
5. BAJI (Book of Approved Jury Instructions) – 2.22 WITNESS WILFULLY FALSE:

A witness, who is willfully false in one material part of his or her testimony, is to be distrusted in others. You may reject the whole testimony of a witness who willfully has testified falsely as to a material point, unless, from all the evidence, you believe the probability of truth favors his or her testimony in other particulars.
B. Methods of Impeachment


1. In general




a. Impeachment is a term of art

b. Impeachment is different from contradiction. The anti-impeachment rule does not forbid contradiction.




c. Definition – Impeachment means to derogate from credibility.


2. Impeachment by contradiction


a. One method of impeachment is cross examination.



i. Cross examination is intrinsic.

ii. Introducing evidence outside of cross examination is extrinsic.  




b. Collateral matter rule

i. A matter is collateral if the matter itself is irrelevant to establish a fact of consequence to the litigation.  (I.e. It is relevant only for the purpose of impeaching or contradicting the testimony of the witness.)

ii. Under the federal rules, the cross examiner cannot introduce extrinsic evidence to impeach the witness’s testimony on collateral matters.





iii. Under the CEC there is no collateral matter rule.

A. Collateral matters are considered under the balancing test.

B. The judge will asses the value of the collateral matter against undue expense of time and confusion of the issues.

c. The cross examiner is concluded by witness’s testimony on cross examination.



3. Character of the witness




a. Prior bad acts and bad reputation for truth and veracity




i. In general

A. Character impeachment is separate from circumstantial character evidence.

B. General Rule – In attempting to impeach or rehabilitate a witness you may only use character evidence relevant to truthfulness or untruthfulness – FRE 608; CEC 786
1. In California there are exceptions for criminal prosecutions
C. Extrinsic evidence, if barred, cannot be used to attack the character of the witness, even if the witness agrees to the authenticity of the document.






Is this the rule in CA as well as the federal rule????

D. When a person is unavailable

1. A person can only be impeached with specific instances of conduct (FRE) on cross examination. An unavailable person cannot be cross examined.

2. You can’t introduce extrinsic evidence even to impeach an unavailable declarant.

3. However, others could be brought in to testify about his reputation or their opinions of him for truthfulness or untruthfulness.

ii. Federal

A. FRE 608 (a) – You may use evidence in the form or reputation or opinion to attack or support a witness’s character for truthfulness
1. Extrinsic evidence can be admitted to show character for untruthfulness.
B. FRE 608 (b) – A judge may allow inquiry into specific instances of truthfulness or untruthfulness; however no extrinsic evidence is allowed.
C. Under FRE 608 – Evidence of a witness’s character for truthfulness is admissible only if his character for truthfulness has been attacked.
D. This is only reputation for truthfulness and untruthfulness. This doesn’t include reputation for other things. 
iii. CA



A. CEC 786 – Evidence of traits of character other then honesty or veracity are inadmissible to attack or support the credibility of a witness 
1. Extrinsic evidence is inadmissible for this purpose in civil cases.
B. CEC 787 – Evidence of specific instances of conduct are inadmissible to prove a trait of character of a witness
C. 790 – Evidence of the witness’ good character (i.e. truthfulness) is inadmissible to support credibility unless evidence of his bad character has been admitted
D. In criminal cases, all statutory limitations are removed – Sections 786, 787 and 790 do not apply.  A witness’ credibility may be attacked or supported using character evidence about any relevant topic – i.e. poor memory or alcoholism.  Proponent may use any form of character evidence – reputation, opinion and specific act evidence




iv. Differences between the FRE and CEC






A. The FRE and CEC are basically the same.

B. The FRE leaves specific instances of truthfulness and untruthfulness to the judge’s discretion, whereas the CEC will not allow specific instances of conduct to be admitted.

C. The CEC rules do not apply to criminal prosecutions, whereas the FRE apply in all cases.  
b. Prior convictions





i. In General




ii. Federal

A. FRE 609. (a) General Rule. For the purpose of attacking the credibility of a witness, 

1. (1) evidence that a witness other than an accused has been convicted of a felony shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused; and 

2. (2) evidence that any witness has been convicted of a crime shall be admitted if it involved dishonesty or false statement, regardless of the punishment. 

B. If a person committed or confessed to a felony, there is a high probative value that the person committed the crime. (The probative value is not as high in the case of misdemeanors.






C. FRE 609(a)(1)

1. This part of the rule contains a balancing test.

2. This balancing test is more restrictive than the normal balancing test. The standard is “outweighs” not “substantially outweighs” like in CA.
3. The following factors are considered in the balancing test:

a. The impeachment value of the prior crime

b. The point in time of the conviction and the witness’s subsequent history.

c. The similarity between the past crime and the charged crime.

d. The importance of the defendant’s testimony.

e. The centrality of the credibility issue.

4. If the evidence can come in under this rule, the burden shifts to the prosecution to show the probative value of the evidence. 

5. It is rare that convictions under this section will serve as a basis for impeachment. (US v. Sanders.)

6. For the defense to raise the issue on appeal that a prior conviction would be unduly prejudicial, the defendant must have testified at trial. 






D. FRE 609(a)(2)

1. There is no balancing test under this part of the rule.

2. This part of the rule deals with crimes that involve dishonesty or a false statement.  

3. A misdemeanor could be introduced under this section. 


E. On the exam, if the conviction can fall under (a)(2) use it.  If not, then try (a)(1).

iii. CA

A. CA passed a constitutional amendment that prior felony convictions can be admitted for impeachment.

B. The constitutional amendment did no get rid of the balancing test.  

C. As a matter of due process, felonies must be probative in order to be admitted.

D. Only felonies involving moral turpitude are admissible for impeachment.

E. The balancing test in CA is more lenient than under the FRE.

1. The danger of unfair prejudice must substantially outweigh the probative value for truthfulness.   


2. The judge has a lot of discretion. 

F. This rule covers criminal cases. (That is all we will be tested on.)

F. CA does not have a provision like FRE 609(a)(2).
4. Psychiatric Condition
a. A psychiatric condition can be admissible if it is relevant to some aspect of credibility.

b. Credibility


i. Is not character impeachment


ii. It can always be attacked


iii. It is never collateral in and of itself

c. Extrinsic evidence can be introduced about credibility

d. Generally there will be expert testimony about the condition.

e. Certain forms of mental disorder have a high probative value on the issue of credibility. The list includes


i. Psychoses


ii. Most or all of the neuroses


iii. Defects in the structure of the nervous system


iv. Mental deficiency


v. Alcoholism


vi. Drug addiction


vii. Psychopathic personality 

5. Prior statements to impeach or rehabilitate


a. To impeach


i. Federal




A. FRE 613 Prior Statement of Witnesses

1. The statement and contents of the prior statement do not need to be disclosed to the witness at that time.

2. On request the statement must be shown or disclosed to opposing counsel 

3. The witness must be given a chance to explain or deny the statement but it doesn’t have to be done in advance.  

4. Extrinsic evidence is admissible if the witness is given a chance to explain or deny the statement and if the opposite party is given a chance to interrogate the witness. 




B. FRE 891(d)(1)
1. If the statement was made a prior trial or hearing and the declarant was subject to cross examination, it is admissible as an exemption from the hearsay rule. (It’s not hearsay.)
2. Otherwise the hearsay is admissible only for impeachment and it can’t be used to prove the truth of the matter asserted.



ii. CA

A. CEC 770
1. Prior inconsistent statements are admissible for impeachment whether under oath or not.

2. You can introduce extrinsic evidence of an inconsistent statement so long as the witness is given some opportunity to explain or deny the statement.

B. CEC 1235 – If a statement is hearsay and it is used to show that this statement is inconsistent with his current testimony, it is admissible as an exception to the hearsay rule.  So it can be used to impeach and prove the truth of the matter asserted.

C. CEC 770 an CEC 1235 do not require that the inconsistent statement be made prior trial.  A subsequent statement may be admissible under these statutes.


b. To rehabilitate



i. In general

A. Prior consistent statements are a rehabilitation tool.

B. The witness must be impeached before he can be rehabilitated. 

C. The court must find a basis upon which you can legitimately find that the statement is inconsistent with the witness’s testimony. 





ii. Federal

A. FRE 801(d)(1) – a prior consistent statement can be introduced to rebut the implied or express charge against the declarant of improper motive, recent fabrication, or improper influence.

B. If the person was impeached by a prior inconsistent statement, you can’t introduce the prior consistent statement.

C. Prior consistent statements are only allowed when they are made prior to the point of the alleged fabrication.

D. If a statement is admissible for rehabilitation, it is not hearsay.  There will be no limiting instruction.





iii. CA

A. CEC 791 provides that evidence of a prior consistent statement is admissible to support credibility only when:

1. A prior inconsistent statement made by the witness has been admitted, and the prior consistent statement was made before the inconsistent statement; or

2. There has been a charge of recent fabrication, bias, or other improper motive made against the witness, and the prior consistent statement was made before the bias, fabrication or improper motive is alleged to have arisen.

B. If the prior consistent statement was contemporaneous with or made after the prior inconsistent statement, it is inadmissible. 
6. Bias




a. Federal

i. Bias is not listed in the federal rules, but it is a basis for impeachment under common law.

ii. If the witness is in an organization, you don’t have to show that the witness ascribes to all of the beliefs of the organization.
A. You show why it creates bias in this situation.  

B. Where the membership in the organization has a tendency to show why the witness would be bias in this case, then proof of membership in the organization by itself is enough to show bias.

b. CA – CEC 780 lists bias as one of several basis for impeachment.   

X. PRIVILEGES

A. In General

1. Privileges exist because there are some relationships that society deems as so important that we are willing to give up evidence.

2. Some privileges are:

a. Attorney/ client

b. Physician/ patient

c. Spousal

d. Religious practitioner/ penitent 

3. There are constitutional reasons for some of the privileges.

a. Making a defendant say what he told to his lawyer could be incriminating.  

b. Violating the religious practitioner/ penitent relationship could violate the free exercise clause.



4. If something is privileged, you cannot compel its disclosure.



5. Spousal privileges



There are two spousal privileges:

a. One is a communication privilege and one spouse can enforce the privilege against the other.  The husband can prevent the wife from testifying about their confidential communications. 

b. There is spousal testimonial privilege. This is when the wife refuses to testify against her husband.  



6. Privileges protect the communication and not the underlying facts. 

7. Using an admission cannot be construed as an admission by opposing counsel.

8. When there is an attorney for a company, information collected by the attorney is confidential if:
a. the communication was made by the employees under the direction of the corporation.  

b. It was treated as confidential

c. Not distributed widely  

d. The people who received it were warned it is confidential.

9. Under both the federal and CA rules, if the attorney and client have taken precautions to protect their communication, they can invoke the privilege against others.
B. Federal
Privilege is a matter of federal common law.  Judges can create privileges.

C. CA


1. CEC 911 – privileges only exist if they are set out by statute.

2. In CA, failure to use a privilege is a waiver.  

You have to:

a. Be present, and 

b. Have the ability to object.  

3. CEC 917 – lays out the presumption of which communications are privileged.  It is a presumption that can be defeated.  The person must take reasonable steps to make sure the conversation is confidential.  

4. CEC 915 – the judge may not rely upon or require disclosure of information that is claimed to be privilege in order to make the determination.

D. Attorney Client Privilege
1. The reason for the initial privilege is to encourage communication between the parties. 

a. There needs to be privacy between the parties.  

b. If the government can compel the attorney to disclose communications, this can force the client to incriminate himself.  Criminal defendants have a right not to incriminate themselves.  

c. By encouraging clients to be open with their attorneys we facilitate the operation of the legal system.

2. Attorney’s have a duty of confidentiality. No government entity can compel disclosure.

3. Both under federal law and in CA there is a presumption that any communication between an attorney and client is privileged.  The burden is on the other party to show that it was not privileged. 


5. Crime/ fraud exception to the rule

a. If the person consults to commit a crime/ fraud or uses the lawyer’s services to commit a crime/ fraud, this communication is not protected.  

b. The federal rule is not by statute but is under common law. 

c. This exception for CA is under CEC 956.  “There is no privilege under this article if the services of the lawyer were sought or obtained to enable or aid anyone to commit or plan to commit a crime or a fraud.”




d. To show that this exception applies

i. The government must show that there is enough evidence to show that in camera review will show that the crime/ fraud exception applies.    

ii. Even if there is a showing that it may be true that it is not privileged, the judge still has discretion to deny the in camera review.  

iii. The judge looks at:

A. The importance to the case 

B. The likelihood it will show the crime/ fraud exception applies; and 

C. How much information the court will have to look at.

e. If the exception applies, it only destroys the privilege to the extent the exception applies.  Those communications that are legitimate are still covered by the privilege.

6. The death of the holder of the privilege does not determine whether or not it applies.  

a. The heirs and the lawyers can assert the privilege on behalf of the deceased. 

b. CEC 955 requires that the attorney claim the privilege when the client is unavailable.

7. CEC 916 – where no one else is present, the judge has an obligation to assert the privilege.  

a. So if a lawyer decides to disclose something he shouldn’t, the judge should assert the privilege on behalf of the client.  

b. Federal law does not have such an obligation. 

8. Once a client charges his attorney, he has essentially waived his privilege.

a. On the exam, don’t look for implicit waivers. They will be explicit.

9. If the primary purpose of talking to the attorney is seeking legal advice, it is confidential.

1

