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· Evidence and the Rules
· Evidence means testimony, writings, material objects or other things presented to the sense that are offered to prove the existence of nonexistence of a fact
· Evidence rules are directed towards words spoken by witnesses and tangible evidence shown to the fact finder
· Doesn’t include facial expressions, statements by judge, etc.
· FRE (1975) – adoption of CL evidence rules mostly
· FRE 102 – entrust judge with responsibility
· Biased in favor of admissibility
· Evidence rules are subject to overarching con law rules
· Motion in Limine 
· Motion made before trial begins re: evidence being admissible or inadmissible

· Avoid the possibility that the jury will hear questionable evidence 

· Intro to Objections 

· Preserving record in case of an appeal 

· Counsels obligation to raise objections
· FRE 105 – limited admissibility 
· Evidence that is admissible against one party but not another
· Evidence admissible for one purpose but not another
· Limiting instruction: if CT sustains objection they may instruct jury to disregard any inference that may be drawn from question – if CT grants motion to strike then will instruct jury to disregard the answer

· If danger that juror will ignore CTs instruction is too great then CT may determine that evidence should be excluded entirely 
· Appellate Review of Evidentiary Issues
· FRE 103: Preserving Claim of Error 
· A party may claim error in ruling only if it affects a substantial right of the party and:

· if ruling admits evidence
· party timely objects or moves to strike, AND

· states specific ground unless apparent from context

· 3 Step Process
1) Preserve issue for appeal – obtain clear ruling and make sure record is complete
2) Persuade appellate CT that TC committed an error in admission of exclusion of evidence
3) Error affected a substantial right

· Party MUST make a record of the error
· Need to object and state grounds for objection- timely 
· If CT excludes evidence must make an offer of proof
· Make a record of what the substance of the excluded evidence would have been
· FRE 103(e) - EXCEPTION – Plain Error 
· If TC is clearly erroneous – the judge may reverse on error without record of error substantially swaying jury or having a material effect on verdict
· Error that is SO obvious a formal objection is not necessary to alert CT to problem

· Judges don’t exercise it often (rare)

· CA doesn’t have a specific statute on plain error

· Either raise objection or you lose it! 

· FRE 403 : trial CT may exclude relevant evidence if CT finds probative value is substantially outweighed by concerns
· Sources of Evidence

· Two Sources: 1) Witnesses & 2) Real Evidence 

· Who can testify? 
· FRE 601: Competency of Witness to Testify

· Every person is competent to testify when:
1) the issue arises in a civil action

2) concerns an element of a claim or defense and

3) state law supplied the applicable substantive rule

· State law can control competency 
· But it does not prevent the cross-examiner from attacking the witness’s credibility

· CEC 701: Disqualification of Witness

1) incapable of expressing him/herself
2) incapable of understanding duty of a witness to tell the truth
· FRE 610: can’t use evidence of religious beliefs to attack or support witness’s credibility

· Judge as Witness – FRE 605
· Presiding judge may NOT testify as a witness at the trial ( Need not object 

· CEC 703 – Before judge called as witness, MUST inform parties out of presence of jury what he will testify on.  

· May NOT testify against objection of party, and then must declare mistrial.  In absence of objection, may testify.

· Jurors as Witness – FRE 606
· A juror may NOT testify before other jurors at trial.

· CANNOT testify about deliberations or mental processes and emotions that played a role in decisions

· If called to testify, other party must have an opportunity to object outside the jury’s presence.

· Exception to FRE 103(a)(1) permitting a valid objection to be stated much later than usually required. 

· Exceptions: a juror may testify when: 1) extraneous prejudicial information was improperly brought to the jury’s attention (newspaper, tv)

2) outside influence (bribe)

· Consuming alcohol and doing drugs is not considered improper outside influence

3) mistake made when entering verdict (clerical)

· Notes: 
· no rule makes attys incompetent to testify in which they are the advocate

· Someone else like a bailiff can testify on jurors behavior

· Witness Whose Recollection has been Refreshed with Hypnosis-

· FRE – not disqualified

· But can bring in an expert to testify about the problems with hypnosis

· Cross- examine the person who did the hypnosis

· CEC 795: Witness can only testify to what they recalled prior to hypnosis in a criminal proceeding 
· Preserve pre-hypnosis knowledge and ONLY this is admissible
· Personal Knowledge Req. – FRE 602
· Witness needs to have personal knowledge to testify on a matter

· Perceived the facts with one or more of her senses

· Need not have perfect view of an event 

· FRE 701 – lay witness is prohibited from giving opinion testimony

· A witness must be able to comprehend, remember and communicate what she perceived
· Not a demanding standard

· Oath to Testify – FRE 603
· Before testifying must give oath to testify truthfully. 
· A witness commits perjury only if she lies while testifying after an oath. 

· CEC 710—same, except that a child under the age of 10 or person with substantial cognitive impairment, in the court’s discretion, may be required to promise to only tell the truth

· Authentication of Real Evidence 
· Real Evidence: item that was directly involved in the very events that are at issue in the case

· Authentication: process of proving that an item is what its proponent claims it to be

· FRE 901 – not exclusive list
· Testimony, nonexpert opinion, comparison by expert, distinctive characteristics, opinion about voice, etc. 
· Three General Principles: 1) evidence must be authenticated

2) authenticated by showing that the item is what the proponent claims it is

3) the showing must be sufficient to support a finding (burden)
· not a demanding standard
· CEC —same general requirements.  State rules only apply to “writings”, but actually apply to all tangible evidence
· Photographs:

· If taken while it is happening – e.g. video of fight ( real evid.

· Call person that took video or photo to authenticate it

· Or a person who was there, but didn’t take it can say it was accurate but then used as demonstrative 

· Chain of Custody

· If unique, often a single witness can authenticate it

· Not a unique item, so have to prove its relevant and the right item – usually law enforcement issues (but not limited to)

· Self- Authentication
· Require no extrinsic evid. of authenticity in order to be admitted – e.g. public docs sealed and signed docs, public docs that are signed but not sealed, certified copied of public records, officer publications, newspapers and periodicals, trade inscriptions, acknowledged docs (notarized), etc. 
· The Best Evidence Rule

· The actual writing or recording or photo is the best evidence, however can still bring in a copy. 

· FRE 1001: Writing: consists of letters, words, #s in any form

· Recording: “” recorded in any matter

· Photo: image stored in any form

· FRE 1002: an original w, r, p is required in order to prove its contents unless rules say otherwise. 
· Does not apply to tangible items other than the w,r,p

· CEC 1521: doesn’t per se have BER, instead have Secondary Evid. Rule

· Exceptions: FRE 1003, 1004, 1006 – admit secondary evid.
· FRE 1003: duplicate is admissible unless a genuine questions is raised about the original’s authenticity

· FRE 1004: Original not required if:
· Originals lost or destroyed not by the proponent acting in bad faith

· Original cannot be obtained

· The other party had control and failed to produce it

· W, r, p is not closely related to a controlling issue

· Judicial Notice

· FRE 201: CT may judicially notice a fact that is not subject to reasonable dispute because it: 1) generally known within ct’s territotial jdx (personal knowledge of judge is not enough) or 2) can be accurately and readily determined from sources whose accuracy cannot be reasonably questioned
· The court may take notice on its own or if party requests at ANY stage 
· Other side has notice and opportunity to be heard

· Civil – ct may instruct the jury to accept the noticed fact as conclusive

· Criminal – ct must instruct jury that it may or may not accept noticed fact as conclusive
· Examples: Ordinances are often out of date so no JN, but will allows JN of federal and state statutes, but nothing lower
· CEC 452: JN MUST be requested by party

· CEC 457: instruct it to be accepted as a fact even in criminal

· Important: But court can’t do it as a matter of constitutional law because the D has a constitutional right that the jury has to determine every fact.
· Questions to Always Consider with Evidence:

· Is it relevant?

· Hearsay or not hearsay?

· Does it fit some hearsay exception?

· Policy reason to exclude or include?

· Is there a way to impeach evidence? (credibility)

· Relevance
· FRE 401: ANY (low bar) tendency to make more or less probable 
· & the fact is of consequence in determining the action

· Irrelevant evidence is not admissible

· FRE 402: Relevant evidence is admissible UNLESS

· US Constitution, a federal statute, these rules or other rules
· Relevance Inquires:
1) What proposition is the evidence offered to prove?

2) Is that proposition provable in the case? (of consequence)
· Question of materiality & have to know the substantive law applicable in the case

3) Does the evidence have some tendency in reason to prove that proposition?

· If you think you know more about a pertinent fact after you hear the evidence than you knew before you heard it, then relevant 
· CEC 210, 551: Relevant evidence is evidence having any tendency in reason to prove or disprove any disputed fact that is of consequence to the determination of the action.  

· Must be disputed fact (as opposed to FRE)

· DNA would not be relevant if child is born while married and living together – irrebuttable presumption that their child 
Balancing Probative Value
· After determining if relevant, then have to do balancing test

· what effect does evidence have on existence of a fact?

· FRE 403: even  if relevant, court MAY (judicial discretion) exclude it if probative value is substantially outweighed by a danger
· Dangers: 1) unfair prejudice 2) confusing the issues 3) wasting time 4) misleading the jury 5) undue delay 6) needlessly presenting cumulative evid. 

· Unfair prejudice: an undue tendency to suggest decision on an improper basis, commonly an emotional one
1) Inferential error prejudice: jury either decides that the evidence is probative of a fact when it is not, or decides that it is more or less probative of a fact than it is (graphic photo)
2) Nullification Prejudice: evidence invited the jury to lawlessness – make jury punish or reward regardless of guilt ( i.e. part of a gang

· Creditability NOT taken into consideration by a judge to determine probative value (assume credibility) – jury looks at credibility
· Must look at ALL the evidence to make decision, weighed in context

· CEC 352 – very similar: primarily protects against unfair prejudice
· Undisputed Facts

· FEC 401 – relevant evidence = undisputed & disputed fact
· CEC 210 – relevant evidence = disputed fact, if undisputed then automatically inadmissible
· Evidentiary Richness: a party’s concession of an ultimate fact does NOT affect the party’s ability to present evidence to prove a case the way they want.
· Exception: when status is at issue, then prosecutor must accept a stipulation to that fact and cannot present evid. 

· Old Chief Case: TC made an error by allowing evidence of previous conviction of assault with deadly weapon, even though D stipulated about the prior conviction. Only needs to prove that D had a pervious felony, which was stipulated & since similar crime it would be unfairly prejudicial.
· Probabilistic Evidence – evidence based on probabilities 
· Presented evidence often is presented in the form of an expert’s opinion concerning the meaning of a large mass of data
· Lay Foundation ( Should mention how probability was calculated & relevance to the case

· Methodology must be accurate, factors must be independent

· Breathalyzers, blood tests

· Inadmissible if the validity of methods is not demonstrated

· Preliminary Questions of Fact
· Need to know some fact before determining if admitted
· Questions to Consider:

1) Question of substantive law or evidence law? Yes, 104(a), no...

2) Is there enough evidence that the jury can make a determination? Yes, 104(b)

· FRE 104(a): if law, 90% determined by trial judge & not bound by evid. rules

· Preponderance of the evidence/more likely than not
· The jury should not be in the courtroom

· Bootstrapping allowed( All evid. (even inadmissible evid.) can be used to prove a preliminary fact

· FRE 104(b): But if doesn’t rely on rule of law or evid., then goes to the jury (conditional relevance) 

· Sufficient to support a finding (low) if civil
· Preponderance of evidence if criminal

· CT instructs jury to only consider ____ if find _____

· CEC: CA does not have “the court is not bound by evidence rule”. 

· 1) judge is bound by evid rules in making decision about admissibility, so cannot use hearsay evid. 

· Does NOT allow bootstrapping

· 2) Most CA cases, if a hearsay statement then judge cannot depend on hearsay statement itself, so must use independent non-hearsay evidence as part of the foundation. 

· Introduction to Hearsay 
· A prior, out of court statement, made by the declarant, offered in evidence to prove the truth of the matter asserted. 

· Obtained information about the event from another person who claims to have observed it, but not from observing the event yourself OR
· Witness testifying of her own out of court statement 

· Don’t be fooled in exam when: “I told my husband that I saw him kill her” 
· Concerns:

1) Can’t cross examine who actually said it (not confrontation of person making the accusation) - Crawford v. WA
2) Motivation of person making assertion
3) Can’t observe person while making statement – nonverbal 

· Court cannot overrule hearsay rule explicitly under FRE 802- not committed to the discretion of the judge
· Hearsay Rule

· FRE 801: definitions that apply

· Statement: a person’s oral assertion, written or nonverbal conduct if an intended as assertion

· Declarant: person who made the statement

· Hearsay: a statement that the declarant does not make while testifying at the current trial or hearing & 

· A party offers it to prove the truth of the matter asserted in the statement

· FRE 802: Hearsay not admissible unless a fed statute, these rules, or other rules by Sup Ct

· Hearsay Questions:

1) What is the out of court (not while testifying) statement?

· Animals and machines don’t make statements

· Has to be assertive conduct ( Pointing = statement, reactions = not assertions, pulling out umbrella = Not assertion
2) What is asserted by the out of court statement?

3) Is the statement being offered to prove the truth of the matter asserted?
· 1)  Determine the purpose for which proponent has offered the statement ( relevance inquiry 

· 2)  Determine the first inference in the chain of reasoning and whether that statement needs to be true to be relevant. If yes = hearsay, if no =not hearsay

· Inference of statement of mind, then not hearsay

· Jerry Springer is pond scum = not hearsay, drawing inference and not based on truthfulness of statement because even if lying can still mean he hates him

· I hate Jerry Springer is hearsay – depends on truth 
· I am Elvis = not hearsay, I believe I am Elvis = hearsay

· If used for credibility or impeachment then not hearsay

· CEC 225, 125, 135, 1200, 145 ( relatively the same 

· CEC 1200: except as provided by law, hearsay evid. is inadmissible. 

· CA judges can make common law exceptions to hearsay rule, Fed. judges cannot

· Hearsay within Hearsay – two levels of hearsay

· FRE 805: hearsay within hearsay is not excluded by the rule against hearsay if each part of the combined statements conforms with an exception to the rule (CEC the same)
· Not admissible unless there is an exemption or exception covering both

· Ex: police report and what eye witness said

· Not admissible if only one has exception or exemption

· Not Hearsay = Admissible (6)
1) In court – under oath and subject to cross

2) Words with legal impact or verbal acts 
· Spouses say “I do”

· “I accept” is the acceptance of an offer/contract
· “You are the worst scoundrel since Stalin” is the slander

3) The fact that words were spoken is enough
· Content doesn’t matter

· Fact that they said something is enough 

· Not proving truth of the matter asserted

· “I am still alive” could have said “I am dead” but the fact that said anything shows they are alive

4) Prove Effect on Person 
· A person’s words or conduct are relevant because of the effect they have on the listener
· Notice: Offered to prove aware of a problem or had notice, not that there was actually a problem

· Ex: “Your brakes are messed up”

· Reasonable fear: D claims self defense, his reasonable fear of the victim is an important issue and victim’s statements can make the fear reasonable. (Victim says to D, “I will kill you!”)

· Good/bad faith: newspaper writer publishes scandalous article about Z after a source tells writer Z had an affair.  Using to prove writer had good faith, not that Z had affair.

· Explain listener’s behavior: policeman searches D after an informant tells policemen that D is carrying drugs.

· But, ask for limited instruction with FRE 105
5) Circumstantial Evid. of Declarant’s State of Mind

· If offered to show P’s feelings towards D or knowledge of appearance = Not Hearsay

· Direct statement of feelings is hearsay ( “I hate ____”
· Kanye & Taylor Example: “Kanye is a douchebag!” = using it to prove that Taylor doesn’t like Kanye = not hearsay

· “I don’t like Kanye!” = Hearsay because direct 

· Intention to do something in the future is not hearsay – “I’m going to NY”
· Backward looking is hearsay

· Only used against declarant not other person

6) Non-Assertive Conduct or Assertive of Something Else
· Not intending to communicate something then not hearsay

· Testator’s friends left their children in Testator’s care = He was competent, but not making that statement 
· ***** Do hearsay review on p.176*******
· Exemptions (7) – FRE 801 Exception (CEC) – SAVC PPP
· Considered not hearsay even though analytically it satisfies the definition of hearsay 

· 1) Simple Party Admissions 
· An 1) opposing party’s statement & 2) the statement is being  offered 3) against an opposing party.

· Don’t have to necessarily admit fault

· Don’t need personal knowledge ( person can disagree & can cross-examine i.e. “I crossed the centerline after I fell asleep.” Technically no personal knowledge
· A party may NOT offer her own statement as a party admission

· Exception: Completeness Doctrine FRE 106
· If one party offers into evidence one part of a written or recorded statement, the opponent may offer another writing or recorded statement if it would put the other statement into context. (doesn’t work with oral)
· CEC – covers oral statements as well, not just writings
· In criminal cases, cts have tended NOT to treat statements of officers or law enforcement as party admissions

· CEC 1220: Admission of party exception (not exemption)- same 
· 2) Adoptive Admission – admission by silence
· Statement offered against a party who manifested adoption/belief in its truth (does not apply to ambiguous responses, i.e. “I’ll take my chances.”) and includes admissions by use or silence—if heard and understood what was said, and under circumstances you would expect a person who disagreed with statement to say so, can view silence as agreeing

· If person makes accusation, if not true, expect people to deny it

· Judge or jury may deciding depending on the context

· If not sure, then don’t let it in because preponderance of the evidence standard so if not sure and ambiguous then inadmissible hearsay is the best answer.

· Conditions: 

· People heard accusation/statement
· No conditions that would make them be silent

· Others would deny it

· Examples: In front of gang are accused of killing someone from a rival gang ( may want to look tough and not deny it in front of your gang friends so not an admission and not admissible
· Most courts apply 104(a) in determining whether statement was adoptive admission, but still, some courts will use standard under 104(b)

· 3) Vicarious Party Admissions (Authorized & Agency Admissions)

· A statement is not hearsay if offered against a party whose statement was made by an authorized party or agent. 

· Authorized: made by a person whom the party authorized to make a statement on the subject (implicit or explicit)
· Agency: was made by the 1) party’s agency or employee on a matter 2) within the scope of that relationship & 3) while it existed

· Concern with the conduct of his job and while an employee

· CEC 1222: Have to be authorized to be admitted! (no scope of employment)

· Implicit or explicit & jury can decide (104b)
· Preliminary fact decided by judge but ultimate finding to jury – sufficient to sustain a finding. CT may bootstrap. 
· Bootstrapping Plus: Statement can be used, but statement alone is not sufficient to establish any of these facts – some other evid. to establish authority
· Example: : “I am authorized to tell you...” 

· 4) Co-Conspirator Statements

· A statement made by the party’s coconspirator during and in furtherance of the conspiracy
1) statement while a conspiracy is going on

2) Declarant must have been a member of conspiracy

3) statement made in furtherance of conspiracy

4) evid. that D was part of conspiracy

· Decided by judge – 104(a)
· Can’t use statement alone to establish conspiracy & declarant doesn’t have to be a party

· Statement are admissible whether or not conspiracy is actually charged

· Statements that DO NOT apply are: 1) once conspiracy is over, 2) parties arrested, 3) do not move conspiracy forward, 4) idle chatter

· CEC: Exception not exemption, but otherwise like FRE

· no bootstrapping – can’t rely on statement as evid. of conspiracy
· Exemptions: Prior Statements of Witness

· Must testify at the trial & must be subject to cross-examination
· 5) Prior Inconsistent Statement w/testimony
1) Inconsistent with witness’ testimony at trial

2) Was given under oath at trial, hearing or deposition or grand jury
· Sworn affidavit to police does not qualify

· When offered simply to impeach then rule does not apply

· CEC: prior inconsistent statements are admissible whether or not made under oath

· 6) Prior Consistent Statement w/testimony
· Wish to use statement to prove the prior statement is true and may want to use it to support witness’ credibility

1) Consistent with witness’ testimony at trial 
2) offered to rebut an express or implied charge or fabrication, improper influence or motive or to rehabilitate the declarant’s credibility

· The statement must have been made before the alleged fabrication or before the alleged improper influence or motive

· Need not have been made under oath to be admissible

· 7) Prior Identification

· A witness to event sees and specifically identifies one or more people involved – does not need to be made in person (photo id)
· Allowed because more accurate then when it was done in ct

1) Present at trial 

· Simply needs to testify, but doesn’t need to testify about actual identification

2) Subject to cross examination 

3) Must be a statement that identified a person as someone declarant perceived earlier

· Descriptions of person’s appearance are not made admissible by this rule

· CEC: Exception to hearsay rule & add’l req:
1) ID when occurrence fresh in witness’ memory

2) witness MUST testify about identification

3) & testify that true reflection of his opinion

4) declarant must have personal knowledge/must remember making the identification
· Exceptions to Hearsay (FRE 803 (doesn’t matter if unavailable), 804 (unavailable declarant), 807 (catch all – allows ct to great own exception) – (12 + other) 
· GR: Both CA & FRE, declarant must have personal knowledge 

· GR 2: if statement meets one exception, then admissible unless official records

· 1. Excited Utterances – FRE 803(2)
· 1) Startling event or condition 2) statement relates to event (based on PK) & 3) while declarant under stress or excitement when made statement

· Cannot be a reasoned response – if person answer logically then reflective
· Determined by 104(a) POE– by court because relevant even if one or more preliminary facts aren’t true

· No clear of precise limit to the amount of time that may pass before a statement will no longer be considered to be made “under stress”

· Depends on the situation

· Rule: If sufficient time has passed to give a person time to reflect on the event, the statement will not qualify

· Court will be more lenient about time towards statement by person actually involved in event or the more startling the event is
· If declarant responding to a question, likely a reflection

· CA: Under FRE, statement itself is enough, but CEC need something other than admissible statement to show event happened

· 2. Present Sense Impressions - FRE 803(1)
· 1) Must have been an “event” or “condition”
· Need not be startling and declarant need not be excited 

· 2) Must describe or explain event or condition

· Can still qualify even if said it to oneself or on the phone

· 3) While or immediately after perceived it

· Time restriction - 5 seconds are outside the limit

· Decided under 104(a)

· CA: Does NOT have present sense impression! Closest is CEC 1241 
· Must be offered to explain conduct of declarant while engage in such conduct 

· Cannot be use to prove truth of matter asserted, only to explain conduct of declarant ( “I am now cutting red wire”

· 3. State of Mind – FRE 803(3)
· If involved present state of mind (such as motive, intent, or plan), then admissible
· Not limited to statement of emotion

· Also includes physical sensations (pain, hunger, thirst) and intentions (plans, desires, needs)

· but does not include a statement of memory or belief
· “I remember that guy was tall.”

· Allow present and forward looking, 
· Hillmon Rule: “I’m going to dinner with Gary”
· Can prove intention to do something and that declarant acted on it, but not to prove someone else did something

· “I’m going to dinner” is admissible, but the Gary part is not

· CA: Can use statement to implicate the other party – so Gary part would be allowed
· Backward looking statements are not Admissible 

· Ex: “Yesterday, I was pretty depressed” – NOT admissible

· Unless offered to prove something else like Shepard case
· “Someone tried to poison me” – Victim did not commit suicide, but not to prove that she was poisoned
· but unduly prejudicial

· Rule does not include a statement of memory or belief

· CA Section 1251: allows a limited exception for statement that look backwards if statement is relevant and declarant is UNAVIALBLE 
· If indirect evidence = NOT hearsay - “He is scum!”

· If direct evidence = Exception to Hearsay  - “I hate him”

· 4. Medical Diagnosis – FRE 803(4)
1) A statement is made for – and is reasonably pertinent to medical diagnosis 
2) described medical history – past or present symptoms or sensations

· Not limited to statements to medical professionals  as long as a statement to seek treatment/diagnosis

· Not limited to statement concerning the declarant’s own medical condition ( “My son has a fever” is covered
· Can include descriptions of events like “I was riding my bike and a car hit me”

· But statements of fault are not related so saying “that car hit me” would not be allowed

· Does not apply to statement giving medical diagnosis or treatment 
· CA: Does NOT have exception, but has Section 1253 only limited to minors under 12 years old who are describing child abuse

· 5. Past Recorded Recollection  - FRE 803(5)
· The memo or recording may be read to the jury if:

1) Witness must have PK 
2) Must now not be able to “Recall well enough to testify fully and accurately” 

3) memo/recording was made or adopted statement when fresh in witness’s memory

· did not make the record but she read it and concluded it was correct when fresh in mind

4) Must reflect witness’s prior knowledge accurately 
· If admitted, proponent may only read the statement to jury, only opponent may introduce writing into evidence as exhibit

· Person whose memory of being preserved must testify

· Decided under 104(a)

· CA: Declarant must have PK & witness doesn’t have to adopt statement
· Refreshing a Witness’s Recollection/Present Recollection Refreshed:
· NOT a hearsay exception

· FRE 612- A party used a writing to refresh a witness’s recollection
· FRE: ANYTHING may be used to refresh memory 

· Discretion to allow a portion of writing and redact other parts, but in CA there is no discretion. 

· Adverse party can introduce the actual writing and cross examine witness concerning writing
· Criminal – prosecution doesn’t comply, ct must strike witness’s testimony or declare mistrial

· Civil – doesn’t need to strike

· No requirement of PK

· CA: adverse party may request “Writing” used to refresh ( if don’t present then stricken
· Any form of communication ( a video or words

· 6. Business Records Exception – FRE 803(6)
· FRE ( Business is very broad (nonprofits included)

1) A record 2) of an act, event, condition, opinion, or diagnosis

3) made at or neat the time 4) by or from information transmitted by someone with knowledge

· The person who makes it has PK or received input from another who has knowledge
· As long as the people who supplied info have a business duty to collect and report info correctly – covers multiple level of hearsay as long as acting in course of business
5) kept in course of a regularly conducted activity of a business 
· Reports prepared for litigation are outside scope

· If mixed purpose, then probably allowed

6) making the record was a regular practice of that activity
· Developed reliable procedures

7) all of these condition shown by testimony or custodian or another qualified witness
· Does not require that the author of record or person with knowledge testifies – just has to be familiar with business
8) neither the source of info nor other circumstances of preparation indicate a lack of trustworthiness
· Opponent has burden to show prep was trustworthy 
· Nonexistence of record may be admissible to show event did NOT occur 

· Medical opinion are admissible (assuming opinion is part of declarant’s official duty) 

· Statement of fault are not admissible & personal records don’t count

· CA 1271: Same except ( does not allow opinions 
· Medical opinions: CA would allow diagnosis but not prognosis

· Medical records: statement of fault are admissible

· Proponent has burden to show prep was trustworthy

· under both CA and Fed three ways to introduce business record:

· call custodian or other qualified witness

· have custodian of record certify conditions in writing that it’s an accurate business record—must provide written notice of intention to introduce the record in this manner

· stipulation (especially in civil case with extensive discovery, will be very useful)

· 7. Government Public Records – FRE 803(8)
· Overlaps with 803(6) – It’s a record of a public office setting out:
1) the office’s activities

2) a matter observed while under a legal duty to report

· Note: A record of a matter observed under legal duty is not allowed in criminal case, unless D brings it in ( Example police because prejudicial & can’t face accuser so would need to go to testify
· Civil or against the govt. in a criminal case, factual findings from legally authorized investigation

· Does not apply if circumstances indicate lack of trustworthiness
· Look at timeliness of investigation, skill or experience of the investigator, the extent of investigation and bias/prejudice

· Does not demand regularity of activity or record making

· Admissible if authenticated or self-authenticating

· CA: Makes admissible even in criminal proceedings

· Exceptions: Unavailability of Declarant – FRE 804
1) Privilege applies ( spousal, self incrimination
2) Refuses to testify ( don’t’ want to cooperate

3) Failure of memory ( remember accident but nothing else

· but declarant herself has to testify to lack of memory

4) dead or ill
5) subpoena but failed to apply or person disappears ( diligent effort to find – proponent has to show reasonable steps taken
· Left or phone call to recent address will not suffice

· Witness is NOT unavailable if wrongfully causes the declarant’s unavailability 

· Determined by 104(a)
· CA: 1) Privilege 2) disqualified 3) death or ill 4) absent – court and proponent has been unable to get person to go to hearing
· 8. Former Testimony – FRE 804(b)(1)
· 1) Testimony given as a witness at a trial, hearing, or lawful deposition (grand jury does not count), whether given during the current proceeding or a different one & Offered against a party 
· 2) If the current case if criminal, the party against whom the evidence is now offered: 

· Must have had an opportunity to develop it by direct, cross or redirect & 

· Must have had a similar motive to develop the testimony by such examination 
· Basically, must have been a party (D or P) to the earlier trial

· 3) If current case is civil, the party against whom the evidence is now offered, or a predecessor in interest of that party, must have an opportunity and similar motive to develop the witness’s testimony

· Determine relationship to party in the 1st case and this one

· FOR EXAM—use literal language of the rules that requires a party/party with privity interest to be involved

· To prove the substance of the witness’ prior testimony you can call a witness with first-hand knowledge of that testimony or offering court reporter’s transcript
· The person need not have personal knowledge of the truth of the earlier testimony, they only need to have personal knowledge of the testimony itself.

· CA 1292: doesn’t have to be a party as long as similar interest – no other relationship required
· Similar Motive Requirement: when earlier and current trial are of the same case, and when parties haven’t changed purpose for which W’s testimony will be used, requirement is satisfied

· Change of lawyer, then D required to accept cross of 1st one

· May not be similar if in first case called a lot of witnesses and in this one only a few

· 9. Dying Declaration – FRE 804(b)(2)
· 1) Statement Related to cause or circumstance
·  2) Prosecution for homicide (not attempted murder) OR civil (declarant does not actually have to die- just unavailable)

· 3) Death must be imminent (or declarant must believe that it is imminent) 

· Declarant’s expression of hope would undermine this or making plans for the future
· Statement alone is enough to prove this element

· 104(a) - POE

· CA: Person MUST be dead!

· 10. Declaration Against Interest – FRE 804(b)(3)
· 1) A reasonable person (not what declarant thought) in declarant’s position (subjective) would not make statement unless true because it’s against proprietary or pecuniary interest or penal interest AND 
· Have to show that the person at the moment knew against interest & that they are unavailable and have PK

· 2) if criminal case, then is supported by corroborating circumstances that indicate trustworthiness
· 104(a) – case by case determination
· Only part of statement that is actually against an interest will be admitted

· “Used a green gun to rob him” ( don’t need to admit green 

· CA: allows admission of statement that “create a risk of making the declarant an object of hatred, ridicule or social disgrace in the community” 
· Not requirement that statement must be trustworthy

· Difference between Party Admission 

· Party Admission: does not require unavailability & admissible when offered against the party (PK not needed) 
· Decl. Against Interest: Requires unavailability & must be against the DECLARANT & need not be made by a party

· 11. Forfeiture by Wrongdoing – FRE 804(b)(6)
· A statement offered against a party that wrongfully caused – or acquiesced in wrongfully causing – the declarant’s unavailability as a witness, and did so intending that result. 

· Applies to Any proceedings

· POE standard

· CA: only applies to criminal proceedings (killed or kidnapped) & need clear & convincing evidence to show that you caused someone to be unavailable

· Statement must have bee recorded or in writing by law enforcement & corroborated by other evidence

· Other Exceptions

· 12. Residual Exception – FRE 807
· Gives court discretion if something isn’t part of an exception to allow it if 1) reliable 3) material fact  (fact important to case) 4) more probative for what it is offered to prove 5) best serve justice
· Proponent must give adverse party notice before trial

· 104(a)

· For exam ( If fails condition of hearsay exceptions, then shouldn’t be allowed 

· Near Miss = Not Admissible

· CA: Doesn’t exist

· 13. Miscellaneous Exceptions

· Family History: allows statements of an unavailable declarant concerning her birth, adoption, marriage, relationship to others even though the declarant could not have had PK
· “Alfonso is my dad” = ALLOWED, but on exam say Lack of PK
· “Alfonso told me he is my dad” = Hearsay, but exception
· Hearsay & the Constitution
· Constitution (5th & 6th Am.) can at times overrule rules of evidence 

· Confrontation Clause/6th Amendment: right for criminal defendants to confront/cross examine the witness against him/her 

· Clause applies when:

· Criminal case 

· Evidence relevant

· Hearsay (admissible under HS exemption/exception) 

· Evidence offered against the defendant

· Crawford Rule: If testimonial in nature = Confrontation Issue = Not Admitted
· Testimonial in nature: made to law enforcement or purpose to establish or prove past events relevant to later criminal prosecution
· Grand jury  or former trial also considered testimonial

· Look at formality of encounter; purpose of interrogation and medical condition

· Police officer reports are usually not admitted because testimonial

· Non-Testimonial: Existence of an emergency argues against it being testimonial (911 call)
· Ohio v. Clark: did not say statement made to teacher’s aren’t testimonial, but more than likely are not

· Statement by children are ALMOST NEVER testimonial because not thinking about presenting a case

· Testimonial hearsay offered against a crim. D is only admissible if: 

· The declarant testifies at trial OR
· Declarant unavailable & the D had a prior opportunity to cross the declarant (grand jury not enough)

· Rule of Forfeiture of Wrongdoing
· D can forfeit confrontation right is P proves that declarant was made unavailable by D with the purpose of making them unavailable 

· Constitutional Limits on Exclusion of Hearsay
· Criminal Defendant’s constitutional rights may require the trial court to permit the D to present otherwise inadmissible hearsay

· Chambers v. Mississippi: D wanted to bring in evidence of statements of another party admitting to the crime, exception under declaration of interest. But MISS did not recognize exception, so denied D opportunity to cross. 
· SCOTUS held that automatic exception of highly probative evidence violated confrontation clause
· If relevant & reliable, then evidence rules may be trumped by due process consideration and can be admitted anyways

· Character Evidence –FRE 404 & 405
· Definition of Character Evid.: shows a person’s tendency to act in a certain manner that makes a general statement about that person  and conveys a moral or ethical judgment – general propensity evid
· Carries significant danger of unfair prejudice 
· Habit is NOT evid of character, but is general propensity evid. because shows more like to act in a certain way

· The admissibility of character evidence is highly dependent on the type of case, the purpose for which it is offered and the factual context of the case.
· FRE 404 (only in CRIMINAL, except civil involving sexual assault or child molestation): 
· Prohibited Use: evid of person’s character/character trait is NOT admissible to prove that on a particular occasion the person acted in accordance with character/trait

Exceptions in Crim: 1) D may offer character evidence of D’s trait & P can rebut it

2) A D may offer evidence of Victim’s trait & P may

· Rebut it

· Offer evid. of D’s same trait & 
· Can ask “did you know” or “have you heard” questions when cross examining D’s character witness

· CA: only allows “have you heard” in cross, but not “do you know” 

· in homicide case, may offer evid. of Victim’s trait of peacefulness to rebut that victim was the first aggressor
· Only instance where prosecution may be the first party to offer evid. of  a person’s character when purpose is to prove conduct 

· Exceptions for a Witness: evid. of W’s character may be admitted (607,608,609)

· Problem: Once D opens the door by trying to talk about his good character then P can contradict it and cross examine witnesses. (Pandora’s Box) 
· Offered in P’s case in chief ( first thought = inadmissible

· Questions to Consider during Analysis:

1) What is the evidence?

2) What is it offered to prove?

3) Is it relevant? (Is not, analysis is over)

4) If relevant, is it character evidence?

· Do rules permit the use of it for that purpose?

· Does it prove character through a proper method?

· Has party offering evidence complied with procedural rules?

5) If not character evidence,

· Is it evidence of “other crimes, wrongs or acts” offered to prove a fact other than character? Complied with rules?

· Is the evidence of habit? Complied with rules?

· Is it evidence of similar events? Complied with rules?

· Three Basic Ways to Use Character Evidence:

1) Character for untruthfulness – impeachment or rehabilitation
2) Character as “essential element of a charge, claim or defense”
· All three forms may be introduced during direct here (Same in CA)
· Defamation example ( Truth Defense use Liar character evid. or Reckless operator example ( reckless character evid
3) Character as circumstantial evidence of how a person behaved 
· May not use specific acts generally speaking(subject to several exceptions), just reputation and opinion

· ie: Dishonest, but the inference is that he is dishonest so robbed the bank

· Three Forms of Character Evidence:
1) Reputation ( “everyone in town knows he is alcoholic”

· witness has to be part of community long enough to show sufficient knowledge of community rep
2) Opinion ( “In my opinion, he is an alcoholic”

· Witness needs to know person’s character well enough

· Must be based on perception

· May also offer expert’s opinion ( psychiatrist

3) Specific Acts ( “On many occasion, I saw him gulp down 4 bloody marys in less than an hour”

· GR: Specific instances may only be used during cross, unless essential element of charge, claim or defense then may be used in direct

· ***GR: on D’s direct, reputation & opinion only, then P can rebut with all three forms or P may call own witness with reputation & opinion, then D can use 3 to rebut

· CA: Allows all three forms of evidence of character trait for VIOLENCE to come in during cross not just any trait (narrow) 

· Cannot introduce character of dishonesty, recklessness, or bad character
· Similar Crimes – Sexual History Cases – FRE 413, 414 & 415

· In civil cases – Propensity character evid is never admissible unless sexual assault/child molestation OR where character is at issue (defamation)
· FRE 413: The court MAY admit evidence that D committed other sexual assault when in criminal case accused of sexual assault
· FRE 414: Same as 413 but regarding child molestation

· Only child molestation ( does not cover sexual assault

· FRE 415: Similar Acts in Civil Case involving sexual assault or child molestation

· Sexual assault (broad): includes conduct without consent, rape, child molestation
· Court still need to balance probative value & unfair prejudice

· Prosecution can do it in case & chief

· Allow D’s sexual history, but not victim’s history unless FRE 412 (see below)

· Does not have to be a conviction of sexual assault – still allowed even if acquitted

· Has to be about specific acts, not simply reputation

· P must disclose to D 15 days before trial or later for good cause
· CA: Similar to FRE & creates an exception for CRIM domestic violence cases
· FRE 412: Victim’s Sexual Behavior is not admissible, unless:
· Criminal Cases: 1) Offered to prove someone other than D was the source of the semen, injury, or other physical evid 
2) Evid. of specific instances of sexual behavior with D, if offered to prove consent

3) Evid. whose exclusion would violate the D’s const. rights

· Olden v. Kentucky: D accused of rape, claimed V consented to sex and concocted the rape story to protect V’s relationship with another man.  D wanted to introduce evidence of V’s and man’s relationship.  Lower court did not allow its introduction, said it would cause unfair prejudice to V.  SCOTUS held that this violated D’s constitutional right to be confronted with witnesses against him.Not a harmless error.

· Civil Cases: If probative values substantially outweighs unfair prejudice 

· May admit evid. of victim’s reputation only if the victim has placed it in controversy 

· CEC is similar
· Crimes or Other Acts – FRE 404(B)
· Can use other acts to prove Motive, Opportunity, Intent, Preparation, Plan, Knowledge, Identity, Absence of mistake, or Lack of accident (MOPP A LIIK)
· But MOPP A LIIK needs to be at issue in the case if going to introduce it for that purpose – always consider relavance

· Does not only deal with bad acts, as long as relevant in showing one of the things above
· When D says “not me” then put identity at issue and can prove identity with others acts 
· Modus Operandi: unusual way crime was committed so likely that same person committed each

· Not restricted to criminal cases, but on request by D in criminal case, the P must:

· Provide reasonable notice before trial

· May be offered by either side at any time – Crim Case, P may offer in case & chief
· Timing not necessarily a determining factor 

· Can happen afterwards & may still be relevant

· Burns victim’s home ( set fire to two other properties owned by home (one before and one after case) 
· But harder to prove knowledge by showing did something later afterwards so would not be admitted

· But if too much times passes, like 3 years, then may be a copy cat

· Burden on person offering other act. Need to prove:

· 1) non-character & 2) relevant

· Admissible in civil and criminal ( In a Criminal case, if D requests, P must provide notice, but no notice required in civil

· CEC – same for purpose of analysis

· Standard of Proof: 104(b) ( Jury can reasonably find (low standard)

1) Judge must be sure evid. is relevant & used for proper purpose
· Allowed even if crime was acquitted because it doesn’t actually matter if it actually happened or not, as long as jury can reasonably find that it happened here

2) Is there enough evidence for jury to reasonably find?

3) probative value is not outweighed by unfair prejudice 

4) if limited instruction requested, then ct must give it
· Exam: Need to recognize that it’s the responsibility of counsel to ask for limiting instruction. If judge doesn’t, and you don’t ask, then you waive it. 
· CEC – preliminary fact for judge to decide as if under 104(a)

· Habit Evidence – FRE  406
· Habit: repeated, specific response to specific stimulus 

· Doesn’t show bad character so less concerned about unfair prejudice

· Habit or a person or organization’s routine practice MAY be admitted to prove that on a particular occasion they acted in accordance with the habit or routine. 

· The Court may admit  this regardless if it corroborated or if there was an eyewitness

· Witness doesn’t have to see accident, but just has to testify to habit

· NO limits on types of evid that may be offered to prove habit, but will usually be first hand testimony that some “always” or “almost always” does somethin

· 6 occasions in not enough ( More than 6 is enough

· Need not be automatic/unconscious to be a habit

· CEC: Same 

· Evidence of Similar Events 

· A party will seek to prove that an event occurred in a particular way by using evid. that one or more similar events have occurred under similar circumstance

· Need not be about conduct of person or is morally and ethically neutral
· Single event can be a similar happening (unlike habit that needs repetition)

· Evidence needs to 1) relevant & 2) there needs to be sufficient showing that events are similar

· Other side can use similar event evid. too to show lack of unreasonable danger (  a question of relevance
· Railroad gate and signal not working ( happened two other times

· Exclusion of Other Relevant Evidence – Policy Reasons
· FRE 407 – Subsequent Remedial Measures 
· When measures are taken that made an earlier injury less likely to occur, evid of subsequent measure is not admissible to prove:

· Negligence

· Culpable conduct

· Defect in product or design OR

· A need for a warning or instruction

· But the court may admit this evid. for another purpose, such as impeachment or if disputed, proving ownership, control or the feasibility of precautionary measures (FICO)
· Impeachment ( “Design is safest possible!” then why did you change if safest

· However if simply says it is “safe” then just seems like a judgment call and not allowed to impeach or show feasibility because just made a choice between 2 options
· CEC 1151: Difference:

· Doesn’t have language of exception, but in notes allows for impeachment 
· Inadmissible only for negligence and culpable conduct not product liability

· Example: After P’s accident, D changed her policy, requiring sidewalk cleaning every 15 minutes instead of every hour

· Can be used to prove D was reasonable for cleaning sidewalk, but not to prove that previous policy was unreasonable

· When using to prove another purpose, ct MUST issue limiting instruction

· Rationale: Want to encourage people to take steps to avoid accidents & not penalize them doe the conduct

Compromise & Payment of Medical & Similar Expenses
· FRE 408 – Compromise Offers & Negotiations

1) Evidence of furnishing, promising or offering – or accepting, promising to accept or offering to accept – a valuable consideration in attempting to compromise a claim is INADMISSIBLE
2) Conduct or statements made during compromise negotiations is INADMISSIBLE

· except in Criminal case when the negotiations is related to claim by public office 

· “on behalf of any party” – covers both parties & not limited to parties currently at trial
· Anything of value

· Problem: When does the negotiation start? 

· Mutual concessions – allows response
· Effort to engage in discussion – dispute of value 
· Usually not enough when the incident just occurred 

· Example: Lawyer says “Our fault and will give you 1 mil” = INADMISSIBLE

· Exceptions- The ct may admit it to:

1) prove a witness’s bias or prejudice

· Mary Carter Case: When settling D has significant incentive to testify against the interests of non-settling D because will get more money 

2) negating a contention of undue delay or 
3) proving effort to obstruct a criminal investigation or prosecution

· Example: If agree to private settlement will tell police that made a mistake when identifying driver

· But may not be used to impeach a witness

· Reasoning: Want cases to settle & fix the issue before litigation

· FRE 409 Humanitarian Measure– Evidence of offering to pay medical, hospital or similar expenses resulting from an injury is NOT admissible to prove liability

· Any person’s offer (not just a party)  will be excluded 

· Only excluded when offered to prove liability
· Not intended to exclude actual admissions of fault

· “It’s our fault. Go to the doctor at our expense” – First part is admissible under party admission, but second part not admissible
· CEC 1152: Statement made in connection to with compromise or to pay medical expenses are excluded, even statements admitting fault
· Evidence can impeach

· Plea Evidence – FRE 410
· In civil or criminal case, evid. of following is NOT admissible:
1) Plea withdrawn

2) Nolo contendere plea (not going to contest)

· Like guilty plea

3) A statement during plea hearing or nolo contendere hearing
4) A statement during plea discussion with an attorney for prosecuting authority

· Statements to the police are not protected
· Applied to plea bargaining

· Exceptions: 1) another statement made during plea discussion, if in fairness both statement ought to be considered together  (Completeness Doctrine-) or 
· i.e. D offers one statement made during plea bargaining and the court finds that another statement is necessary to clarify the meaning of the first, court will permit govt. to introduce the other statement

2) in a CRIMINAL proceeding for later perjury or false statement, if D made statement under oath, on record, & in presence of attorney

· i.e. criminal D during plea negotiations agrees to testify against an accomplice but then does not testify truthfully, evidence of plea agreement is admissible to show perjury

· not hearsay bc constitutes words of independent legal significance (perjury)

· Not admissible if offered simply to impeach

· CA: Guilty please are admissible against the person who entered the plea, as long as they not withdraw it before judgment was entered on the plea

Evidence of Insurance Liability – FRE 411
· Evid. that a person was or was not insured  against liability is NOT admissible to prove whether person was negligent or wrong unless:
1) proving a witness’s bias or prejudice

2) Proving agency, ownership or control

3) context of jury selection (if employer is insurance co. – stock  not enough)
· Other forms of insurance are admissible ( i.e. fire insurance

· Reasoning: not relevant because required to have insurance in CA, therefore doesn’t tell you whether someone is negligent 
CA: Same
· Witness Examination – FRE 611
· P presents case & chief
· D presents case & chief

· P rebuttal 

· Scope of Cross: Cross cannot go beyond the subject matter of direct  & matters affecting witness’s credibility

· Courts have discretion in deciding how far they can go

· Forms of Questions:

· Direct ( no leading questions, unless hostile witness

· Cross ( yes, leading questions, unless own witness
· Form of Question Objections

1) Ambiguous – poorly worded questions

2) Confusing – cause jury to misconstrue its significance to case

3) Misleading – mischaracterizes earlier received evid to trick witness or jury

4) Argumentative – ridicules witness 

5) Compound – calls for more than one answer

6) Assumes facts not in evid – invents facts not supported by evid. 

7) Cumulative – goes to facts that are well-established by evid (waste of time)
8) Asked and Answered – repeating a question

· Rule: in cross, if first time it was asked it was by other atty then can ask again

9) Calls for a narrative answer – open-ended inquiry that invites lengthy answer
CEC – SAME 

· Impeachment – CEC 780
· CA codifies common law
· To determine credibility can look at: demeanor, extent of capacity to perceive, his character, prior consistent or inconsistent statements, admission of untruthfulness, etc. ( Yes intrinsic evid. (cross witness)
· Extrinsic evidence ( getting contradiction from some one other than person that is being impeached like other witness or statement from other doc is not allowed
· Anytime can use extrinsic then can cross on it

· Who May Impeach? –FRE 607
· any PARTY  - including the party that called the witness
· Hogan Case: Party who called the witness can impeach own witness, as long as doesn’t abuse rule and simply bringing in the witness under the guise of impeachment so jury can hear hearsay evidence that would otherwise be inadmissible
· Cannot use impeachment of own witness deliberately to introduce prior inconsistent statement to jury

· Factors that Affect Credibility 
1) Factors affecting witness’s opportunity to perceive

· tree is in the way

2) Factors affecting witness’s capacity to perceive

· poor vision, mental or emotional factors – may need expert
3) Factors affecting witness’s capacity to recollect

· Alcohol or drugs or worse memory than others

· Bad memory is treated as character evidence & can only impeach if regarding truthfulness

4) Factors affecting witness’s to narrate

· Poor communication skills

5) Appearance and Status Factors – suit or orange jumpsuit
6) Demeanor 

· avoids eye contacts, moves around, hostile, evasive, sarcastic

7) Plausibility of the Witness’s Testimony

· Witness Character - Truthfulness
· Evidence concerning a witness’s character of truthfulness or untruthfulness MAY be admissible 

· Related to the general credibility of witness rather than to prove conduct like character evid or just the believability of specific testimony 

· i.e. Prosecution for bank robbery where D testifies and denies committing crime.  Evidence that D has prior conviction for theft and thus is not law abiding can be used to impeach D as witness that he would be willing to commit perjury—witness character evidence rules then apply.  But, if want to use prior conviction to prove that D has character of thief so is more likely to commit robbery—general character evidence rules apply.

· Three forms: 1) Opinion & reputation for truthfulness 2) specific instances of conduct involved lying or telling the truth 3) criminal convictions that suggest untruthfulness  
· Recklessness or inclination towards violence is inadmissible

· Don’t confuse with “Other Acts & Crimes” 

· Other ( prove some element of the case

· WC ( impeach through character 

· Can only impeach truthfulness

· Not trying to show D’s conduct

· FRE 608(a) ( Can introduce evidence of truthfulness or untruthfulness through opinion or reputation

· Only AFTER witness’ character for truthfulness has been attacked

· Cannot be any attack on creditability – simply truthfulness

· Conduct Probative of Truthfulness – FRE 608(b)
· Specific instances of (un)/truthfulness MAY be admissible on cross but NO extrinsic evid 
· But, court may, on cross-examination, allow them to be inquired into if they are probative of character for truthfulness/untruthfulness of:

1) the witness (“principal witness”), OR

2) another witness whose character the witness being cross-examined has testified about

· If D admits to the lie while being cross examined at this trial, then not considered extrinsic and is permitted

· Counsel can ask witness about their conduct/if they are lying, but if witness denies then cannot be proved through other evidence

· Examples of evidence probative of truthfulness—fraud, lying, using false name, making a false claim, deceptive business practices

· Hypo for 608(a) and (b):  Direct examination, witness A testifies she saw D commit the crime.  On cross-examination, D asks “Isn’t it true that you lied on your tax return?”  A answers “Yes.” This is permitted by 608(b)(1)—principal W on cross, concerns act probative of character for untruthfulness.  Then prosecution calls witness B who offers opinion that A is a truthful person.  This is permitted by 608(a) bc A’s character for truthfulness has been attacked.  On cross, D asks “Did you know A lied on a job application?”  B answers “Yes.”  This is permitted by 608(b)(2) bc B is a character witness who has testified as to the character for truthfulness of A, the principal witness.

· CA: Can only use evid of rep and opinion, not specific instances unless criminal 
· Conviction of Crime – FRE 609
· Introduce evidence of CRIMINAL conviction (not arrest)  to impeach witness’s truthfulness if:
1) Felony ( admitted if in civil or criminal case, 1) if witness if not D & 2) admitted in criminal case, if witness is D if probative value outweighed unfair prejudice

· felony does not need to be regarding dishonesty

2) misdemeanor if crime regarding dishonest act or false statement
· Court must admit ( no discretion

· Limit: Can’t use if crime’s conviction was more than 10 years ago unless:
· Probative value balance & adverse party gets reasonable written notice

· 609 has no limit on extrinsic evid of convictions
· Inadmissible if pardon or its equivalent was granted

· Juvenile Adjudications—Evidence of juvenile adjudication is admissible under this rule ONLY if:

· offered in criminal case;

· adjudication was of a witness other than D;

· conviction of an adult for that offense would be admissible to attack adult’s credibility (falls under 609a?) , AND

· admitting evidence is necessary to fairly determine guilt or innocence

· Pendency on appeal ( Conviction satisfies rule even if appeal is pending
· See chart on p. 481-482

· 609 is inapplicable when offered to prove MOPP A LIIK

· CEC 788 –  only felonies of moral turpitude are admissible and is based on relevance standard 

· Also, applies to civil cases 

· Religious Beliefs or Opinions – FRE 610
· Evid. of witness’s beliefs is not admissible to attack or support the witness’s credibility

· Inapplicable when evid of religious beliefs is used to show bias or witness, damages, modus operandi, motive, conduct and basis for defense 

· Court has discretion under 403

· Bias, Motive & Interest

·  No rules regulating impeachment for bias, motive and interest

· Since silence, court has wide discretion

· They can only be proven circumstantially 

· Abel Case: Evid of witness’s bias should be admissible

· Members of a secret prison gang that required members to lie, cheat, and steal to protect each other ( witness had bias toward D because part of gang
· Courts do not impose limits on extrinsic evid of bias because most don’t admit to bias so need extrinsic evid. to prove it
Impeachment by Contradiction
· No specific rules regulating impeachment by contradiction

· Can attack credibility by showing a contradiction of one W with testimony of another W
· Only when the matter that is in disagreement is important to case
· Common Law Rule: Extrinsic evid. is not admissible to contradict a witness on a collateral matter

· Collateral Matter: factual matter than has no importance to case, except to undercut credibility by contradiction 
· Whether someone was withdrawing or depositing during bank robbery = collateral = not relevant but for to impeach witness

· Not collateral matter: relevant to substantive issue of case or comes in for more than just impeachment purposes then extrinsic evid allowed 
· CA: Extrinsic evid is admissible

· Prior Inconsistent Statements of Witnesses

· If can show that said something different then impeaches credibility
· If someone genuinely forgets then not inconsistent statement and would be misuse of principle

· Do not have to say anything to witness about their impeachment or show them statement ( can simply examine them

· FRE 613 – when questioning W, party need not show contents to witness but have to show to opposing counsel on request
· Admissible if given opportunity to explain

· Extrinsic if can call the first witness back to explain or deny statement 
· Exam: Needs to show that witness is still obligated to testify because if not then not allowed

· CA: the same 

· FRE 801 – if prior inconsistent while in trial then not hearsay & can be used to prove truth of the matter asserted

· If not in trial, then only for impeachment 

· CEC: admissible for both impeachment and to prove truth of matter asserted no matter what

· KNOW FOR EXAM
· on hearsay/not hearsay portion ONLY:

· EXEMPTIONS DO NOT APPLY—an admission, prior ID, etc., in this section is HEARSAY

· EXCEPTIONS DO NOT APPLY—dying declaration, etc., in this section is HEARSAY

· in the true false portion:

· EXEMPTIONS WILL APPLY—i.e. an admission here will be NOT HEARSAY

· in the multiple choice section:

· EXEMPTIONS WILL APPLY—i.e. an admission here will be NOT HEARSAY

