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I. Process of Proof
The Trial
1. Evidence—testimony, writings, material objects, or other things presented to the senses that are offered to prove the existence or nonexistence of a fact (doesn’t include facial expressions, statements by judge, etc.)
2. Stages of the Trial
a. Pretrial Motions
i. Motion in limine—made before trial. Attempt to resolve important issues outside the hearing of the jury; procedural tool to keep inappropriate evidence away from the jury
b. Jury Selection
c. Preliminary Jury Instructions
d. Opening Statements
i. P in civil action, or prosecution in criminal case, will usually go first
e. Presentation of Evidence and Limiting Instructions
i. Foundation
1. must lay a foundation for any witness or piece of evidence that the evidence is credible and relevant
ii. Forms of Evidence:
1. Direct Examination—lawyer presenting own witness
a. Primary Rule: NO leading questions
2. Cross Examination—Opponent questions witness
a. can ask leading questions, never let witness tell the story
3. Presentation of Documents
a. Real evidence; Demonstrative evidence
iii. Objections
1. FRE 103—Preserving Claim of Error
a. Party must preserve issue for appeal, persuade appellate court that trial court committed error that affected substantial right of that party (prejudicial)
b. May claim error in ruling only if it affects a substantial right of the party and:
i. if ruling admits evidence, party
1. timely objects or moves to strike, AND
2. states specific ground unless apparent from context
ii. if ruling excludes evidence, party gives offer of proof
c. once court rules definitively on record, party need not renew an objection or offer of proof to preserve claim of error
d. court may make any statement about evidence
e. court must conduct jury trial so that inadmissible evidence is not suggested to jury
f. Plain Error Rule—a court may take notice of a plain error affecting a substantial right, even if the claim of error was not properly preserved
2. CEC 353, 354
a. judgment cannot be reversed unless there is a record of an objection, timely made
b. judgment cannot be reversed unless the (appellate) court finds that the error resulted in a miscarriage of justice and it appears from the record that the evidence’s admissibility was made known by an offer of proof
c. NO PLAIN ERROR RULE
3. Objection to Admissibility of Evidence Sustained
a. the evidence is excluded from the fact finder’s consideration
b. to make the record for appeals court, you must make identification and physical inclusion in the record on the exhibits and by offer of proof of any testimonial evidence
c. Offer of Proof
i. if you allow me to introduce this evidence, it is relevant because ___.  This evidence is not inadmissible because ___.
ii. talking mainly to the court of appeals judge here
4. Objection to Admissibility of Evidence Overruled
a. evidence is received and can be considered by fact finder
b. making objection preserves objecting party’s right on appeal—make record of why that evidence shouldn’t have been admitted
c. if don’t object, you’ve waived objection on appeal
d. Federal rules has plain error rule—allows court to reverse case even if no objection—extremely rare
5. Concept of harmless error—not every error made by trial court is reversible, if determined did not affect trial will be deemed harmless error
iv. Limiting Instructions/Appellate Review of Evidentiary Issues
1. FRE 105—if court admits evidence that is admissible against a party or for a purpose, but not against another party or for another purpose, the court, on request, must restrict the evidence to its proper scope and instruct the jury accordingly
2. if lawyer doesn’t ask for limiting instruction, the principle is that the jury can use the evidence for whatever purpose they want, and that you’ve waived the objection and cannot raise it on appeal—opponent has to ask for limiting instruction!
3. Against one party but not the other—i.e.—P, car passenger, sues drivers of two cars in a crash.  D1 makes an admission of guilt, D2 says nothing.  P can use D1’s statement against D1 (party admission), but not against D2.
4. For one purpose but not another—i.e.—P trips on D’s stairs.  P can use evidence from another tenant that told D stair was broken that D was on notice, but not to prove that stair was broken (hearsay).
5. Appellate courts review alleged evidentiary records under an abuse of discretion standard—give great deference to evidentiary rulings of trial judge—balance probative value with prejudice, and even then, court MAY exclude where balance strongly tips against probative value
f. P’s/Prosecution’s case in chief—bears burden of producing sufficient evidence to establish every element of its prima facie case
g. D’s case in chief
h. P’s/Prosecution’s rebuttal—limited to issues raised by D’s case in chief, but court can waive rule in interests of justice
i. Motions after presentation of evidence
j. Closing arguments
k. Jury instructions
l. Jury deliberation and verdict
m. Post-trial motions and entry of judgment
II. Sources of Evidence and the Nature of Proof
1. Competent to be a Witness
a. Competency to Testify in General
i. FRE 601—every person is competent to be a witness unless these rules provide otherwise.  In CIVIL cases, state law governs the witness’s competency regarding a claim or defense for which state law supplies the rule of decision. (Erie)
1. FRE 610—Witness’ religious beliefs/opinions are not admissible for showing that credibility is impaired or enhanced (but may be raised as potential bias)
ii. CEC 700—every person, irrespective of age, is qualified to be a witness and no person is disqualified to testify to any matter
1. disqualified if:
a. incapable of expressing himself concerning the matter so as to be understood, OR
b. incapable of understanding the duty of a witness to tell the truth
iii. Judge as Witness—FRE 605—presiding judge may NOT testify as a witness at the trial.  party need not object to preserve issue
iv. Judge as Witness—CEC 703—Before judge called as witness, MUST inform parties out of presence of jury what he will testify on.  May NOT testify against objection of party, and then must declare mistrial.  In absence of objection, may testify.
v. Juror as Witness—FRE 606—Juror may NOT testify before other jurors at trial.
1. During inquiry into validity of verdict or indictment
a. juror may NOT testify about any statement made or incident that occurred during the jury’s deliberations, the effect of anything on any juror’s vote, or any juror’s mental processes
i. Exceptions—juror MAY testify about whether
1. extraneous prejudicial information was improperly brought to jury’s attention
2. outside influence improperly brought to bear on any juror
3. mistake was made in entering verdict
vi. Juror as Witness—CEC 704—Before juror testifies, must out of the presence of the jury, inform parties of information he has concerning any matter he is to testify on, and against the objection of a party, a jury may not testify and court shall declare a mistrial.  In the absence of an objection, juror may testify
1. Upon inquiry into validity of verdict, any admissible evidence may be received as to statements made, conduct, conditions, or events occurring, of such a character as is likely to have influenced the verdict improperly.  No evidence is admissible to show effect of such statement upon a juror.
b. Tanner v. United States—Cannot prevent juror misconduct completely, there are checks on the system with voir dire, and during the trial the jurors are observable by the court, counsel, and each other. Should have been called to attention before the verdict, there was enough opportunity.  Need to be vigilant about your jury bc it will be really hard to overturn anything.
c. Competency of Witness whose Recollection has been Refreshed through Hypnosis
i. Reliability diminished by effects of suggestion, confabulation, and overconfidence
1. compelling desire to please the hypnotist, may fill gaps in memory and then unable to distinguish bw memory based on actual perception and details invented during hypnosis (confabulation)
2. convinced after hypnosis that recollections are accurate
ii. Legislature created statute—if there is an adequate record made in advance of the hypnosis of that which the witness recalls before the hypnosis and proper steps were taken to make sure it was done properly, then testimony as to the evidence the person recalled before is permissible—applies to CRIMINAL proceedings
iii. Four general approaches:
1. witness is per se competent—jury asked to evaluate credibility in light of effects of hypnosis as demonstrated by cross-examination of the witness, expert testimony, and instructions from court
2. witness is per se incompetent—incompetent to testify as to any subject discussed while under hypnosis.
a. modified per se incompetent—incompetent to testify except as to those matters the witness recalled prior to hypnosis
3. witness is competent if safeguards employed—permit witness to testify if procedures were followed during hypnosis session to guard against suggestion and confabulation (record session, experienced psychologist, etc.)
4. witness is competent if, on balance, circumstances suggest reliability—court balances risk of unreliable testimony against the value of the testimony if reliable
iv. CEC 795—anything produced by hypnosis is inadmissible; testimony limited to those matters which the witness recalled and related PRIOR to the hypnosis
1. substance of prehypnotic memory preserved in writing/recording
v. People v. Shirley—CA case: court concerned that jury cannot do a good job judging credibility of a witness who has been hypnotized; inadequate safeguards to avoid inherent risks.
1. CA Rule—diverges from federal rule—Cannot testify as to all matters relating to those events, from time of hypnotic session forward
vi. Rock v. Arkansas—Constitutional Concerns
1. State’s per se rule excluding all post-hypnosis testimony infringes on constitutional right of D to testify on own behalf in criminal proceedings
2. state can insist upon safeguards to make sure the problem isn’t there, but can’t have the per se rule baring it
3. while this case dealt with D, the same principle applies if it’s a witness or a D
2. Personal Knowledge
a. FRE 602—a witness may testify to a matter ONLY if evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter.  May consist of witness’s own testimony. 
i. Don’t need to demonstrate personal knowledge before witness testifies, can do after
ii. FRE 703 (Expert exception)—permits expert witness to testify based on facts he did not perceive with his own senses
b. CEC 702—testimony of a witness concerning a particular matter is inadmissible unless he has personal knowledge of the matter.  Against the objection of a party, such personal knowledge must be shown before the witness may testify about the matter (w/o objection shown anytime? unlike FRE?)
i. may be shown by any otherwise admissible evidence, including his own testimony
c. Facts perceived (seen, heard, experienced) by witness must equal facts testified to by witness
d. knowledge is also required—witness must be able to comprehend, remember, and communicate what she perceived
e. sufficient to support a finding standard—low, as long as a reasonable juror could conclude that the witness perceived, comprehends, remembers, and can communicate the facts
f. MUST establish the foundation of personal knowledge (where were you? what did you see?)
i. show W at the scene of an event, in a position to perceive the event with her senses, and form opinion based on that perception
g. then ask about credibility? (were you wearing your glasses?)
i. witness doesn’t need to have a perfect perception of event, problems with perception bear on credibility, not knowledge/admissibility
ii. weight testimony should receive—jury decides credibility
3. Oath or Affirmation Requirement
a. FRE 603—Before testifying, a witness MUST give an oath or affirmation to testify truthfully.  It must be in a form designed to impress that duty on the witness’s conscience.
b. CEC 710—same, except that a child under the age of 10 or person with substantial cognitive impairment, in the court’s discretion, may be required to promise to only tell the truth
c. ensure W understand the seriousness of testifying, and establish the basis for perjury
d. affirmation deals with people who don’t believe in God, no particular language set for this
4. Real Evidence: Authentication and the Best Evidence Rule
a. Real Evidence
i. tangible evidence (can be touched and held)
1. Real evidence—usually refers to an item that was directly involved in the events. i.e. murder weapon used in homicide
a. jury can examine it; may be present in jury room during deliberations
2. Demonstrative evidence—an item that merely illustrates the testimony. i.e. diagram of murder scene
b. Authentication
i. FRE 901—to authenticate or identify an item of evidence in order to have it admitted, the proponent MUST produce evidence sufficient to support a finding that the item is what the proponent claims it is
1. examples of ways to authenticate evidence:  testimony, distinctive characteristics of the item, public records, ancient documents, etc.
ii. CEC 1400-1402—same general requirements.  state rules only apply to “writings”, but actually apply to all tangible evidence
iii. real evidence MUST be authenticated: show that this gun is the gun used in the crime
iv. MUST either lay the foundation for authentication in advance, or have to prove it during trial before you can introduce real evidence
v. sufficient to support a finding standard—should be admitted as long as a reasonable juror could conclude it is what the proponent claims (proponent bears burden of proof)
vi. required to show relevance of item to the purpose that its proponent claims—gun is the actual murder weapon (real) or looks just like murder weapon (demonstrative)
vii. most common way to authenticate item of evidence—call a witness with personal knowledge of the item to testify that it is what the offering party claims it to be
viii. Authentication of a photograph
1. for demonstrative evidence—if witness uses photograph to show where certain events took place, any witness who observed the scene could authenticate photograph by testifying it is a fair and accurate depiction of the scene
2. for real evidence—if witness wants to show that photograph is a photograph of the crime while in progress, only photographer can authenticate photograph by testifying that it is a photograph of the crime itself
ix. Authentication by Chain of Custody
1. if an item is not uniquely identifiable and it changes hands from the time it was found to when it gets to court, chain of custody is critical
2. necessary when the relevance of an exhibit depends on showing it is a specific item rather than a generic example
3. have to prove every link in that chain of custody (through testimony), and if there’s a break in the chain the evidence is inadmissible
4. i.e. baggie of cocaine found at D’s apartment. baggie committed to evidence locker, taken out by technician, returned by technician, etc.
x. Evidence that is Self Authenticating
1. FRE 902—require no extrinsic evidence of authenticity in order to be admitted
a. includes: public documents, certified copies of public records, newspapers, etc.
2. CEC—requirements generally the same
3. may still be excluded under hearsay or best evidence rules
xi. Best Evidence Rule
1. FRE 1001, 1002, 1003—pertains to writing, recording, photographs.  An original writing, recording, or photograph is required in order to prove its content.  A duplicate is admissible to the same extent as the original unless a genuine question is raised about the original’s authenticity or the circumstances make it unfair to admit the duplicate
2. means to produce the document in some form that’s accurate, versus having someone testify to its content
3. once rule is satisfied there is no restriction to other evidence that may be offered in addition to the original
4. exceptions to best evidence rule
a. duplicates (produced by the same impression as the original)
b. summaries (proponent must make originals available for examination)
c. all original are lost or have been destroyed—unless proponent did so in bad faith
d. cannot be obtained by any judicial procedure
e. in possession of opponent and not produced at time of hearing
f. not closely related to a controlling issue
5. Judicial Notice
a. FRE 201—court MAY take judicial notice of a fact not subject to reasonable dispute bc it:
i. is generally known within the court’s territorial jurisdiction; OR
ii. can be accurately and readily determined from sources whose accuracy cannot reasonably be questioned
1. not subject to reasonable dispute, i.e. a breathalyzer that everyone knows how it works
iii. the court at any stage of the proceeding  (during trial, after trial, on appeal)
1. MAY take judicial notice on its own, OR
2. MUST take judicial notice if a party requests it and supplies the necessary information
3. on appeal—exception to general rule that parties cannot supplement on appeal the factual record established at trial
iv. must give opposing party opportunity to be heard—even if court does it sua sponte
v. Jury instructions
1. in CIVIL trials—the court shall instruct the jury to accept the noticed fact as conclusively proven
2. in CRIMINAL trials—the court shall instruct the jury that they MAY accept the noticed fact as conclusively proven, but they DO NOT need to
a. stems from a criminal D’s constitutional right to have a jury find all the facts, not just the material ones (both facts essential to crime and not)
b. CEC 450—mandatory of facts that are beyond dispute, generally known facts
i. same as FRE for CRIMINAL trials?
c. Rae v. State—trial court took conclusive judicial notice of one of the elements of driving while license revoked.  The taking of judicial notice of an element of a criminal charge violates the state’s rules and deprives D of his right to be convicted only upon a jury’s finding of proof beyond a reasonable doubt of every element of the defense.
i. the court could take judicial notice bc no reasonable dispute about whether license was suspended, but couldn’t instruct jury to accept the fact as true
d. Judicial notice of law
i. rule does NOT regulate judge’s power to take judicial notice of law
ii. Federal courts
1. WILL take judicial notice of federal law; MAY take judicial notice of other state’s laws, MAY take judicial notice of domestic state’s laws, MAY take judicial notice of foreign law, WILL NOT take judicial notice of municipal law
iii. California
1. courts MUST take judicial notice of federal law, MUST take judicial notice of CA law, MUST take judicial notice of other state’s laws, MUST take judicial notice of CA rules of professional conduct, WILL NOT take judicial notice of municipal law
e. Judicial notice of legislative facts
i. not related to the action: are assumptions about the world in which the law operates
ii. must be permitted to take judicial notice of legislative facts
6. Burdens of Proof and Presumptions
a. burden of persuasion
i. established by substantive law
ii. describes the amount of proof that must exist for a fact to be deemed proven
iii. identifies the party who must lose if the burden is not satisfied
b. burden of production
i. goes to the party bearing the responsibility to offer evidence in support of its position
c. presumptions—establish preferences in favor of or against the existence of certain facts
III. Relevance
1. FRE 401—Evidence is relevant if it has any tendency to make more or less probable the existence of a fact that is of consequence in determining the action.
a. Irrelevant evidence is not admissible
2. FRE 402—Relevant evidence is admissible UNLESS any of the following provides otherwise:
a. US Constitution; a federal statute; these rules, or; other rules prescribed by the supreme court
3. CEC 210, 351—Relevant evidence is evidence having any tendency in reason to prove or disprove any disputed fact that is of consequence to the determination of the action.  Except as provided by statute, all relevant evidence is admissible.
a. must be a disputed fact (as opposed to FRE)
4. Questions to ask:
a. is the evidence relevant?
b. is the evidence hearsay?
c. does the evidence fit some exception for the hearsay rule?
d. is it excluded or limited by some policy either of the evidence rules or statutory policy?
e. is there a way to impeach that evidence?—attack its credibility
5. Relevance Analysis:
a. what proposition is the evidence being offered to prove?
b. is that proposition provable in the case? (fact is of consequence to determination of the action)
c. does the evidence have ANY tendency to prove the proposition? (does it help us logically)
6. Relevance versus probative value:
a. evidence is relevant if it has ANY tendency to increase or decrease the likelihood that a fact is true—binary, either it is or it isn’t relevant—link bw inferences and generalizations
b. probative value is a matter of degree/non-binary—what effect does evidence have on existence of a fact?
c. relevance of evidence depends only on whether it is rational to link each step in the chain to the one before it.
d. probative value depends on the strength of each inference
e. Product Rule—probative value of that evidence can be stated as the product of the probabilities of each link in the chain
7. Fact of Consequence—necessary elements under the applicable substantive law or other fats from which a necessary element may be inferred
a. question of materiality
b. have to know the substantive law applicable in the case
8. State v. Jaeger: bc accused of murder, made the fact that victim might have committed suicide relevant.  Inference that D wants jury to draw is that if she tried to kill herself in the past, makes it more likely that she was the one that killed herself in this case—admissible bc has some tendency to show she killed herself now as opposed to D.
a. standard is very low to meet, ANY tendency
9. Balancing Probative Value against Dangers
a. FRE 403—The court may exclude relevant evidence if its probative value is substantially outweighed by a danger of one or more of the following: unfair prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or needlessly presenting cumulative evidence.
b. CEC 352—similar: primarily protects against unfair prejudice—an undue tendency to suggest decision on an improper basis, commonly, though not necessarily, an emotional one
c. weighted in favor of admissibility—only when dangers substantially outweigh probative value—the greater the probative value, the greater the dangers must be to justify exclusion
d. must look at ALL THE EVIDENCE to make decision, weighed in CONTEXT
e. when evaluating probative value, judges do NOT consider the credibility of the evidence, assume it’s credible.  (jury looks at credibility)
i. judge looks at need for particular item of evidence
ii. and the temporal remoteness of evidence
f. appellate courts will normally defer to trial court decisions based on this rule
g. NOTE: counsel has responsibility of ensuring trial court articulates reasons for ruling on objection based on 403
h. Main types of prejudice
i. Inferential error unfair prejudice—jury either decides that the evidence is probative of a fact when it is not, or decides that it is more or less probative of a fact than it is
1. i.e. counsel introduces such graphic photos that might lead the jury to overestimate the extent of the harm victim suffered.
ii. Nullification Prejudice—evidence of such a nature as to make the jury want to punish or reward a party regardless of guilt or legal liability, and thus ignore the law set forth in the court’s instruction
1. i.e. evidence shows D is a heroin addict, and jury decides that an addict is the sort of person who should be incarcerated regardless of what he has done. 
i. Feaster v. United States—trial judge excluded testimony bc he thought it was unreliable, but cannot do that.  Judge should assume evidence is credible, and then make weighing determination on how probative it is, assuming it’s true.
10. Undisputed Facts
a. Even undisputed facts are relevant under FRE 401 (but not under CEC 210, which requires that a fact be disputed to be relevant).  Still, may be excluded on 403 grounds. 
b. Evidentiary Richness—a party’s concession of an ultimate fact does NOT affect the party’s ability to present evidence to prove a case the way they want.
i. Exception—when status is at issue, then prosecutor must accept a stipulation to that fact and cannot present evidence
1. Old Chief v. United States: Prosecution wanted admit evidence of D’s prior felony and describe it, but D stipulated to this charge, so description would only add prejudice.  No difference in this case bw jury reading D’s stipulation versus reading the record of the conviction, except not knowing the content of the prior conviction, which is unfairly prejudicial.
a. in general court would not reverse for allowing proof of a disputed fact, this is a very particular set of circumstances.
11. Probabilistic Evidence—evidence based on probabilities
a. there must be a basis in the record for the numbers used to calculate the probability, must have an expert ready to testify to the methodology used to come up with the number or prediction—methodology must be accurate, factors must be independent
b. that prediction must be based upon facts that can be proven in the case, no guessing—must be scientifically valid and accurate, and accepted by the experts of the community
i. i.e. breathalyzers, blood tests
c. inadmissible if the validity of methods used to derive those probabilities is not demonstrated
d. Product Rule—multiply each independent probability to see probability of events occurring at the same time—must be independent events!
e. can be manipulated in ways that might be difficult for lay juries to understand and weigh against the more familiar defects of conventional evidence
12. Preliminary Questions of Fact
a. FRE 104:
i. (a) The court MUST decide any preliminary question about whether a witness is qualified, a privilege exists, or evidence is admissible.  In so deciding, the court is NOT bound by evidence rules, except those on privilege.
1. NOTE GENERALLY: if it involves a rule of evidence, going to be 104a bc don’t trust jury to apply that properly
2. a factual question that must be answered as a preliminary step in determining the admissibility of certain evidence; questions of law for court to decide
3. applies 95% of the time
4. bootstrapping allowed—potential evidence itself can be used to prove a preliminary fact
a. CEC 400—courts ARE bound by rules of evidence—does NOT allow bootstrapping
5. preponderance of evidence standard—more likely than not standard
a. proponent has to meet the burden for the judge to admit the evidence
b. same standard applies for criminal law cases for preliminary questions of fact 104(b)
6. Judge has to make this determination
a. rules before he admits statement on whether the proponent has met the burden, and that the jury will not ignore the evidence if it’s presented to them—evidence is still relevant even if preliminary facts aren’t true
b. don’t trust juries here, even if inadmissible they prob. won’t ignore it
7. Hypo:  Dying declaration: V said “D shot me,” then died.  Judge has to decide if V believed his death was imminent before he admits the evidence.  If jury hears this and decides V didn’t believe death was imminent, will still have too hard a time ignoring the evidence, so must go to judge alone.
8. NOTE—nothing wrong with permitting court to make a preliminary determination of the same fact the jury must later decide—simply determining what evidence may be considered by the jury, using a different standard of proof, and does not inform the jury it has found i.e. a conspiracy
ii.  (b) When the relevancy of evidence depends on fulfilling a factual condition, the court may admit it on, or subject to, the introduction of evidence sufficient to support a finding that the condition is fulfilled—conditional relevancy
1. admits evidence if rational jury could conclude it’s true
2. if a certain fact is NOT true, the jury would be able to disregard it despite hearing it bc they conclude what’s true and what isn’t
a. i.e. Prosecution introduces evidence axe found in D’s home, when D accused of hacking victim to death.  D claims axe isn’t his.  Conditional relevance—let jury make decision bc if determined that victim was not hacked by axe, we are not concerned that jury will consider the admitted axe to be relevant/important
3. judge’s job here is to find that there’s enough evidence that the fact exists—low bar—sufficient to support a finding
iii. (c) A hearing on a preliminary question must be conducted outside the jury’s hearing if:
1. the hearing involves the admissibility of a confession;
2. a D in a criminal case is a witness and requests that the jury not be present, OR
3. justice so requires
iv. D testifying in criminal case NOT subject to cross-examination on other issues in case
IV. Hearsay
1. Concerns reliability of evidence that goes to the jury: cross-examination, confrontation clause issues
2. FRE 801, 802:
a. Hearsay—A prior, out of court statement, made by the declarant, offered in evidence to prove the truth of the matter asserted.
b. Statement—attempt to state a piece of information
i. person’s oral or written assertion, OR
1. documents intended to communicate something may be considered hearsay
a. hand-written receipt or typed into computer IS hearsay
b. speed radar gun is NOT hearsay
c. reputation IS a statement
ii.  nonverbal conduct, if the person intended it as an assertion
1. assertion—conscious intent to convey something
2. non-assertive conduct: acting in a manner consistent with his/her interests and beliefs and not intent to communicate. NOT HEARSAY
a. involuntary reactions (“ouch”); opening an umbrella when it’s raining; a question; orders or instructions—doesn’t set forth factual matter
c. Declarant—person who made the out of court statement
i. animals and mechanical devices are NOT declarants
1. printout of machine’s response (i.e. radar gun printout) would not be hearsay
2. however, printout of information that was input by a human (cash register receipt), may be hearsay
3. bloodhound tracking a scent from crime scene to D is not hearsay
4. witness and declarant can be same person, but witness is on the stand
d. Hearsay—statement that:
i. the declarant does not make while testifying at the current trial or hearing, AND
1. not made under oath
2. statements made in depositions, affidavits, in unrelated OR related previous trials
3. statements made of a party, witness or spectator in the courtroom in which the case is being heard if made while that person is not on the stand
4. anytime other than the current trial
ii. a party offers in evidence to prove the truth of the matter asserted in the statement
1. first, determine the purpose for which proponent has offered the statement
a. relevance inquiry
2. second, determine the first inference in the chain of reasoning that leads from the statement to the conclusion—Does the matter asserted by the statement need to be true in order for the evidence to be relevant? if so, statement is hearsay.
a. First Inference Rule: first inference from statement must be true in order for the statement to prove the factual conclusion the party wishes to prove
b. Hypo: Drug cartel threatens to kill man’s family if he doesn’t do what they ask.  If used to prove duress, not hearsay bc not being used to prove truth of the matter asserted that they would kill his family.  Does not matter whether statement was true or not, they never needed to intend to kill his family, enough that he believed it to be true.
e. Rule against hearsay—not admissible unless any of the following provides otherwise: federal statute, these rules, or other rules prescribed by the supreme court—no discretion by judge
3. Hearsay Questions:
a. what is the out of court statement?
b. what is asserted by the out of court statement?
c. is the statement being offered to prove the truth of the matter asserted?
4. CEC 225, 125, 135, 1200, 145—relatively the same
a. NOTE under CEC 1200: except as provided by law, hearsay evidence is inadmissible.
i. CA judges can make common law exceptions to the hearsay rule, Fed judges can’t
5. Hearsay within Hearsay
a. FRE 805—hearsay within hearsay is not excluded by the rule against hearsay if each part of the combined statements conforms with an exception to the rule
b. CEC 1201—called multiple hearsay, effectively the same
c. i.e. D claims she acted under duress in bank robbery, calls W to testify that D said to W “Z said, ‘I will kill you if you do not help me rob the bank!’”
i. Z’s statement isn’t hearsay bc not offered to prove truth of matter asserted, but offered to show effect on listener.
ii. D’s statement to W is hearsay bc offered to prove threat, needs exception
d. situation often arises when party offers documentary records (business/public records) or with police records of witness statements regarding observations of accident/crime
6. An Alternative Model to Hearsay
a. both CA and federal rules have assertion-based model of hearsay
b. Declarant-based model of hearsay—hearsay is a statement made by the declarant, other than while testifying at the trial or hearing, the value of which depends on the credibility of the declarant
i. would encompass many instances of nonverbal conduct that would not be hearsay under 801(c)
c. i.e. D does not live at 123 Elm street used to prove that D lives there.
7. Hearsay versus Personal Knowledge Objections
a. Proper objection is determined by form of testimony
i. if witness quotes or paraphrases an out of court statement—hearsay objection
ii. if witness doesn’t quote/paraphrase, but simply relies on another person’s perception as described in an out of court statement—lack of personal knowledge objection
1. ask whether the fact that the witness testifies to is literally the fact the witness perceived
b. Hypos:
i.  “I heard Joe’s brother say, ‘Joe was with me in another town on the night of the murder.’”—offered to prove Joe was in another town—hearsay
1. not personal knowledge bc witness has personal knowledge of what he heard the declarant say and declarant has personal knowledge of what he saw
ii. “Joe was in another town on the night of the murder.”—witness didn’t see Joe and relying on what he heard Joe’s brother say—offered to prove Joe was in another town—lack of personal knowledge
V. Not Hearsay
1. In court—under oath and subject to cross examination
2. Non-assertive—not intended to have meaning and deliver that meaning by words/conduct
3. Not offered for truth—not concerned with truth of declarant’s statement, but only whether he said it
a. Situations in which the utterance or conduct constitutes words of independent legal significance or verbal acts
i. speaking the words, not the credibility of the person who speaks them, that counts
ii. credibility of witness while testifying that is at issue, not of the declarant
iii. Examples:
1. torts of defamation, libel, slander
2. words of donative intent in connection with the transfer of property
a. act of making a gift, “here is my watch, you can have it.”
3. words of legal impact
a. forming a K: I offer to sell you my notes for $20…I accept your offer.
4. assertion satisfying a contractual obligation to pay someone
5. criminal act of perjury
6. officer reading suspect Miranda rights
7. shareholder votes at company board meeting “aye”
8. initial agreements of conspiracy
9. wedding vows before someone licensed to perform a wedding
iv. NOTE: statements ABOUT the verbal act can be hearsay
4. Situations in which the value of the evidence derives from the fact that words were spoken, not from the truth of the matter asserted
a. credibility of the speaker is not at all important—only the witness’s who relates the speaker’s word, and they are under the stand subject to cross examination
b. i.e.  After car accident, victim says “I’m here.” not offered to prove he is there (content of words), but rather the fact that he said something, which indicates he was alive.
5. Situations in which the words are being offered to show their effect on the listener rather than to prove the truth of the matter asserted
a. Whenever the reaction of the person who heard a statement is relevant to an issue in the case, the statement is not hearsay if offered on that basis
i. if also relevant to prove truth of matter asserted, court should use limiting instruction—or can be excluded on FRE 403 grounds
b. Reasonable fear: D claims self defense, his reasonable fear of the victim is an important issue and victim’s statements can make the fear reasonable. (Victim says to D, “I will kill you!”)
c. Notice of a fact, condition or event: If a mechanic tells driver that his brakes are faulty, this shows that the driver had knowledge that the brakes were bad. Other evidence must be introduced to show the brakes were actually defective.
d. Good/bad faith: newspaper writer publishes scandalous article about Z after a source tells writer Z had an affair.  Using to prove writer had good faith, not that Z had affair.
e. Explain listener’s behavior: policeman searches D after an informant tells policemen that D is carrying drugs.
6. Situations in which the words or conduct constitute circumstantial evidence of declarant’s state of mind
a. these situations are only implicated when the statement is circumstantial, not direct, evidence of the declarant’s state of mind
i. i.e. Professor says Mel Gibson is scum.  It is not hearsay for us to say that professor said that, bc not offered to prove Mel Gibson is scum, but to prove Professor’s state of mind indirectly. (as opposed to “I don’t like Mel Gibson”)
ii. statements can have dual purposes so a limiting instruction may be necessary
b. direct evidence of state of mind is hearsay
c. indirect evidence of state of mind is NOT hearsay
i. Declarant’s feelings toward another person
1.  Joe is a dirt bag (versus, “I don’t like Joe.”)
ii. Declarant’s beliefs
1. “Z poisoned me,” suggests declarant didn’t commit suicide
iii. Declarant’s knowledge of something unique (special case of crime victim’s testimony)
1. if declarant’s statement about something that the declarant is unlikely to have in depth knowledge of, and the declarant’s statements are sufficiently detailed, they tend to show knowledge of the fact described
a. i.e. kidnapping victim’s description of her attacker’s van is relevant to show that she has knowledge of the interior of a van that matches the interior of defendant’s van. Other evidence must be introduced, however, to actually prove the appearance of the interior of defendant’s van.
i. hearsay to prove this is actually what the van looked like, but not hearsay to prove the victim’s knowledge of a van with that description
iv. Declarant’s statements about then existing intention to do something in the future 
1. however, backwards-looking statements are hearsay
2. evidence of a statement of memory or belief to prove a fact remembered or believed is likely inadmissible bc unduly prejudicial
7. Situations in which words or conduct are not assertive or are assertive of something other than what they are offered to prove
a. involuntary utterance is not an assertion
b. conduct without intent to communicate (opening umbrella in rainstorm)
c. orders (placing bets, ordering food on phone) are also non assertive conduct
d. i.e. To prove testator was competent at the time she wrote her will, bring evidence that testator’s friends left their children in testator’s care.
e. assertive of something other than what they are offered to prove
i. Police arrest A and B.  After police interrogate A, A says to B “I didn’t tell them anything about you.”  Offered to prove that B was involved in the crime.
8. Limited Admissibility
a. Anytime evidence is relevant for 2 purposes but admissible for only one [hearsay and not hearsay], there is a FRE 403 problem, which may make evidence inadmissible if the jury’s accepting the truth of the matter asserted would prejudice a party.
i. Sheppard v US: Dying V stated “my husband poisoned me,” admissible as non-hearsay evidence proving she was not suicidal, buy not admissible as hearsay evidence proving her husband poisoned her. Admitting the evidence caused unfair prejudice to D because the distinction between V’s state of mind and her death-bed accusation was too narrow for jury to discern. Contrast with V’s statement “There’s always hope.”
VI.  Exemptions to Hearsay (FRE), Exceptions (CEC)
1. Exemptions are NOT hearsay—FRE 801(d)
2. ADMISSIONS
a. Party Admissions—FRE 801(d)(2)(A) ANY STATEMENT (including a plea of guilty), made by a party, offered into evidence, by that party’s opponent 
i. could have been made by a person whom the party authorized to make the statement, the party’s agent or employee within the scope of that relationship and while it existed, or made by party’s co-conspirator during the conspiracy
ii. declarant not required to have personal knowledge of the facts contained in the statement:
1. i.e. “I crossed the centerline after I fell asleep.” Technically no personal knowledge
iii. admission—statement offered against a party, and is the party’s own statement
1. doesn’t mater if statement is against party’s interests, only that it is offered against the speaker
iv. for corporations and business entities, admissions must come from agents (people)
1. authorized admissions—express or implied authorization
a. CEC—NEED sufficient proof of authorization
v. in criminal cases, courts have tended NOT to treat statements of police officers and law enforcement agents as party admissions
vi. party may not offer his own statement as party admission
1. exception—FRE 106 completeness doctrine—if statement or partial statement is introduced, adverse party may require the introduction of any other part or related statement which ought, in fairness, to be considered at the same time 
a. Federal rules applicable only to WRITINGS
b. some courts continue to apply doctrine more broadly
vii. CEC 1220—Admission of party—exception not an exemption—same as above
b. Adoptive Admissions—FRE(d)(2)(B) statement offered against a party who manifested adoption/belief in its truth (does not apply to ambiguous responses, i.e. “I’ll take my chances.”) and includes admissions by use or silence—if heard and understood what was said, and under circumstances you would expect a person who disagreed with statement to say so, can view silence as agreeing
i. i.e. P goes D to after car crash and says, “You ran the red light.” D nods his head up and down.
1. can use P’s statement against D bc D nodded his head
ii. Use—mere possession of a document is not an adoption by its contents, but actual use of the document (i.e. circulating newspaper reprints) can be enough
iii. most courts apply 104(a) in determining whether statement was adoptive admission, (question of preliminary fact) bc even if they find that it wasn’t, jury might still consider it bc still relevant; but still, some courts will use standard under 104(b)
1. State v. Carlson:  Court makes decision whether his silence should be treated as an admission. Judge must find a preponderance of the evidence BEFORE admitting evidence that claims to be an admission by silence.
c. Vicarious Party Admissions (Authorized and Agency Admissions)
i. FRE 801(d)(2)(C)(D)—statement is not hearsay if the statement is offered against a party and is a statement by a person authorized by the party to make a statement concerning the subject, OR
1. by an agent, speaking within the scope and during the course of the relationship, regardless of agent’s personal liability (does not apply to former employees)
a. generally, does NOT apply to statements made by govt. agents against the govt. police officers are not “agents” of the state
b. applies to statements to outside world, and within corporation
c. applies to corporation’s financial records, even those never intended to be shared
d. FEDERAL RULES, non-hearsay regardless of whether agent was authorized to speak concerning the matter
ii. CEC 1222—similar, but proof of authorization must be provided (course and scope of employment reasoning cannot be applied)
1. CA does not have a general agency admission rule, only rule for authorized party admissions
2. use rule only when the negligent conduct of that declarant-employee is the basis for the employer’s liability in the case under respondent superior—the employer is responsible for employee’s words only if also responsible for employee’s conduct
iii. determination of whether or not an agency existed:
1. Fed. 104(a) is applied—and court may bootstrap
a. bootstrapping plus—while the court can use the statement, there has to be additional evidence
2. CA 104(b) question—the court will allow the jury to decide
d. Co-conspirator Statements
i. FRE 801(d)(2)(E)—statement by declarant who was the party’s co-conspirator during and in furtherance of the conspiracy
ii. determination of whether conspiracy existed to be determined by court under 104(a)
1. like vicarious party admissions, court can bootstrap but statement itself is not alone enough to establish existence of conspiracy or participation in it
iii. a D who joins an already existing conspiracy is deemed to have adopted all prior co-conspirator statements
1. applies for Fed. and CA law
iv. statements that DO NOT apply are:
1. once conspiracy is over OR
2. parties have been arrested not admissible OR
3. do not move the conspiracy forward
4. idle chatter not admissible
v. CEC 1223—exception not exemption, but otherwise like FRE
1. no bootstrapping so cannot consider statement as evidence of conspiracy
2. statement must be made prior to or during the time that the party was participating in the conspiracy
3. offered either after admission of evidence sufficient to sustain finding of preliminary facts, or, in court’s discretion, subject to the admission of such evidence
vi. NOTE: co-conspirator statements are admissible whether or not conspiracy is actually charged; and rule applies even if the declarant is not a party (also declarant is not required to be produced at trial and be made subject to cross-examination)
3. PRIOR STATEMENTS OF WITNESSES
a. FRE 801(d)(1)—A previous statement by a witness is NOT hearsay if
i. the declarant testifies at the trial or hearing
ii. is subject to cross-examination concerning the statement, AND the statement is:
1. inconsistent with the declarant’s testimony and was given under penalty of perjury at trial, hearing, or other proceeding or in a deposition, OR
2. consistent with the declarant’s testimony and is offered to rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper influence or motive in so testifying, or to rehabilitate the declarant’s credibility as a witness when attacked on another ground, OR
a. Tome v. US—statement must have been made before the alleged fabrication, or before the alleged improper influence or motive arose
3. identifies a person as someone the declarant perceived earlier
b. CEC 1235—prior inconsistent statements admissible whether or not made under oath
c. NOTE: most prior (inconsistent) statements are made informally to other bystanders and not given under oath; even a sworn affidavit given to the police will not qualify
d. Statements of Prior Identification
i. FRE 801(d)(1)(C)—witness’s prior identification is not hearsay if they:
1. testify at the trail or hearing
2. testify that they recall making the identification (professor requires this), AND
3. they are subject to cross examination regarding the identification
4. statement must identify a specific person as someone the declarant perceived earlier—i.e. not simply a description of a person’s appearance
ii. CEC 1238—Prior ID is an exception to hearsay rule
1. ID must have been made when occurrence was fresh in the declarant’s mind
2. declarant must testify at trial AND
a. doesn’t need to have testified about identification, just needs to have testified at all
3. must testify the ID was a true reflection of his opinion at the time the ID was made
a. if these requirements are met, police officer may also testify that declarant actually identified the person in question
4. declarant must have personal knowledge/must remember making the identification (otherwise, would be bootstrapping)
iii. if there is an issue with the means in which the identification took place, then it’s a constitutional objection
4. Procedural Issues
a. Fed: the contents of the statement must be considered but are not alone sufficient to meet the foundational requirements
b. CA:
i. for authorized admissions and co-conspirator statements, the proponent needs only to make a prima facie showing that the preliminary fact exists
ii. the court may NOT consider the statements themselves when determining whether the preliminary facts exist (no bootstrapping)
VII. Exceptions to the Hearsay Rule: Availability of Declarant Immaterial
1. Rule 403 still applies even if hearsay fits within an exception
2. Excited Utterances
a. FRE 803(2)—There must be a startling event or condition; statement must relate to that event or condition; declarant must have been under the stress or excitement that it caused when she made the statement
i. i.e. “Did you hear that gunshot?!”
ii. i.e. “My mom’s going to have a cow!” after child tracks mud in the home qualifies even though it doesn’t describe event
b. evidence of those elements to be determined by court under 104(a) bc statement will be relevant even if some of preliminary facts aren’t true—bootstrapping allowed under FRE but not CEC
c. no excited utterance if enough time has passed to allow person to reflect on event (15 seconds is probably enough time!)
i. court will be more lenient about time towards statements by person actually involved in event (injured party), as opposed to a bystander
ii. court will also be more lenient the more startling the event is
iii. if declarant is responding to a question, likely a reflection and doesn’t qualify
d. timing not as important as with present sense impression
e. CEC 1240—spontaneous statement—essentially the same
3. Present Sense Impressions
a. FRE 803(1)—there must have been an event or condition; statement must describe that event or condition; declarant must have made the statement while or immediately after he perceived it
b. preliminary facts to be decided under 104(a)
c. statement must describe event (as opposed to excited utterance exception, where statement must relate to event)
d. need not be startling and declarant need not be excited
i. i.e. “looks like I tracked mud on the carpet, whatever.” qualifies as present sense impression but not excited utterance bc it describes event while it happened, but not after startling event and declarant’s not excited
e. “immediately after” not defined, but more time restricted than excited utterances (some statements may satisfy both exceptions)
f. witness to statement need not have been observing the actual incident (could hear statement over the phone)
i. declarant could have made statement to himself
g.  CEC doesn’t have equivalent present sense impression exception, closest is CEC 1241—contemporaneous statement
i. must be offered to explain conduct of declarant while engaged in such conduct
ii. cannot use to prove truth of the matter asserted, only to explain conduct of declarant
iii. i.e. “I am now cutting the red wire.”
h. biggest difference bw present sense impression and excited utterance is that the former focuses upon the timing while the latter focuses upon the psychological state of declarant
i. hypo: right before two bicyclists crash one says “You’re in my path!”.  both excited utterance bc of the circumstances and present sense impression bc describing what happened while it happened
4. Statements of Declarant’s Then-Existing State of Mind or Physical Condition
a. “state of mind exception”: FRE 803(3)—direct statements of declarant’s then-existing state of mind or physical condition are admissible (distinguish from circumstantial [indirect] SOM)
i. i.e. “Yesterday I was pretty depressed.” not admissible bc backwards looking
ii. i.e. “I’m thinking about driving to New York tomorrow.” is admissible bc referring to plans she now has in her mind
iii. in contrast to excited utterance and present sense impression statements that only constituted circumstantial evidence of declarant’s state of mind
1. but can be overlap: “That cramp really hurts!” would go to all 3 exceptions
iv. CANNOT be offered to prove a fact that happened in the PAST: Shepard limitation
1. rule does NOT include a statement of memory or belief to prove the fact remembered or believed—unless it relates to the execution, revocation, identification, or terms of declarant’s will
2. i.e. “I think Dr. Shepard has poisoned me.” hearsay if offered to prove what declarant thought, but admissible to prove she had that state of mind.  Not admissible though to prove the fact remembered, that Dr. Shepard had poisoned her.????? confusing!
v. To prove future conduct: forward looking statements of intention to do something might be admissible (Hillmon)
1. Hillmon Doctrine—statements of present state of mind are admissible to prove that the declarant subsequently acted in accordance with that state of mind to do in the future. Admissible to prove both:
a. intention to do something in the future AND 
b. acted on it
2. court used Walters’ letters where he said he expected to leave for Wichita with Hillmon to prove that he had the intention of going, and of going with Hillmon.
vi. courts are split as to whether someone’s state of mind can be given to show what a third person did too:
1. Fed: future conduct of just declarant
a. would either exclude a statement like this entirely, or to redact the statement so that only declarant’s intention is mentioned.
2. CA: future conduct of another person and declarant (Alcalde)—can use as long as the statement is declarant saying something about his intention along with someone else
3. i.e. “David and I are going out after class.” under federal rules can only be used to prove what I did, not what David did.  Under CA can be used to prove what David did.
b. indirect statement—not hearsay (direct is hearsay, but use exception)
i. i.e. “Defendant is the kind of person who would steal milk from a starving baby.” not hearsay if offered to prove circumstantially that P doesn’t like D.
c. CEC 1250—roughly similar to FRE
i. adopts Hillmon doctrine and Shepard limitation (but allows evidence of a declarant’s statement regarding will)
ii. CEC 1251—creates a separate hearsay exception that allows statements concerning a declarant’s prior state of mind, emotion, or physical sensation if:
1. the declarant is unavailable
2. his state of mind, emotion or physical sensation is an issue in the action, and
3. the evidence is offered only for that limited purpose
4. hypo: in a divorce proceeding, the husband wants to testify that his wife told him in March that she fell in love with another man in January.  If the wife is unavailable, that testimony would be admissible as tending to prove irreconcilable differences.
iii. CEC 1252—evidence may be barred if the declaration was made under circumstances indicating a lack of trustworthiness
5. Statements for Purposes of Medical Diagnosis or Treatment
a. FRE 803(4)—statement to anyone for purposes of medical diagnosis or treatment or medical history, which are reasonably pertinent to diagnosis or treatment (not limited to treating physician, or to declarant’s own medical condition)
i. declarant MUST KNOW the statement is being made for purpose of treatment
1. must be some facts clearly showing that declarant is seeking treatment, or is speaking about his medical condition to a medical provider
ii. if a diagnosis or treating physician would consider the facts relevant for treatment then the statement is covered whether it’s a description or a condition
iii. NOT limited to statements made to medical professionals
1. BUT, doesn’t work if it’s the medical professional making the statement about the condition, treatment or diagnosis, unless repeating what the patient feels
iv. NOT limited to statements concerning declarant’s own medical condition
1. i.e. mother tells doctor “my son has a fever” is covered
v. “reasonably pertinent to diagnosis”
1. can include things such as descriptions of events—“I was riding my bike when a car hit me.”
2. exception doesn’t apply to fault of accident
vi. most courts hold exception applies only to statements made for purposes of obtaining medical diagnosis or treatment, not to statements giving medical diagnosis or treatment
vii. must be for current condition, but can describe medical history and past symptoms
viii. FRE—prognosis is permissible
ix. CEC 1253—prognosis is NOT permissible
6. Past Recollection Recorded
a. FRE 803(5)—memo or record regarding a matter about which a witness once had knowledge but now has insufficient recollection is admissible if:
i. the witness must testify that he once had knowledge about a matter
ii. the witness must now not be able to recall well enough to testify fully and accurately
iii. memorandum/record was made or adopted by witness when the matter was fresh in the witness’s memory; AND
1. adopted means that witness did not actually make the record, but read it when the matter was fresh in his mind and concluded it was correct
iv. memorandum/record reflects the witness’s prior knowledge accurately
v. if admitted, proponent may only read the statement to jury; only opponent may introduce writing into evidence as exhibit
1. this is bc record is merely substitute for oral testimony
b. person whose prior knowledge is preserved must testify in order for exception to apply—witness’s availability immaterial but declarant has to be there??
c. court will use 104(a) to decide whether factual prerequisites have been satisfied
d. CEC1237—same
i. declarant must have personal knowledge
ii. witness doesn’t have to adopt statement
e. Present Recollection Refreshed
i. this is NOT a hearsay exception
ii. FRE 612—evidence may be used to refresh witness’ recollection and bring witness’ memory to present
1. testimony itself is the evidence, NOT the thing used to refresh the person’s recollection
2. anything may be used to refresh recollection 
3. adverse party is entitled cross examine witness concerning writing, and to have the writing used to refresh witness’s recollection produced at the trial and court can compel this production
a. in CRIMINAL case if prosecution doesn’t comply, court must strike witness’s testimony or if justice requires, declare a mistrial
b. in CIVIL trial court doesn’t need to strike it
c. if writing contains matters NOT related to the subject matter of the testimony, court shall examine writing in camera, excise any portions not related, and order delivery of the remainder to the party entitled thereto
iii. no requirement of personal knowledge; rules about this, reliability, etc. are immaterial
iv. do NOT want to use something that’s privileged or confidential bc you are waiving the privilege if you do so—since adverse party may look at it
v. CEC 771—same as FRE
1. opponent has right to look at and review device to impeach claim of memory
2. if don’t turn over writing for adverse party to see, the testimony is stricken
7. Records of a Regularly Conducted Activity (Business Records and Public Records)
a. Business Records—includes non profits, organizations, any type of profession, occupation, or business
i. often involves multiple levels of hearsay—single exception will cover it as long as each person was acting in the course of business and her statements otherwise conformed to the requirements of the rule (or lower level of hearsay admissible under another exception)
ii. FRE 803(6)—A record of an act, event, condition, opinion, or diagnosis is not excluded if:
1. record was made at or near the time by someone with knowledge
a. has personal knowledge or receives input from another person who has that knowledge
2. record was kept in the course of a regularly conducted activity of a business
a. goes to motive to be accurate
3. making the record was a regular practice of that activity, AND
a. goes to ability to be accurate
4. all these conditions are shown by the testimony of the custodian or another qualified witness
5. nonexistence of record may be admissible to show act/event/condition did NOT occur
a. for hearsay/not hearsay portion of exam, custodian of record’s testimony regarding absence of records is NOT hearsay. for multiple choice, this testimony would be hearsay but business records exception would apply???
6. medical opinions are admissible (assuming opinion is part of declarant’s official duty)
7. statements of fault in medical records are NOT admissible
8. personal records don’t count
iii. CEC 1270-1272—same as FRE, except:
1. CEC does NOT allow opinions
2. medical opinions—CA rule would allow a diagnosis but NOT a prognosis
3. medical records—statements of fault in medical records ARE admissible
iv. Trustworthiness—both FRE and CEC allow judges to exclude business records if they were made under conditions that indicate lack of trustworthiness
1. if record is prepared exclusively/primarily in anticipation of litigation, not admissible as a business record bc of lack of trustworthiness
2. if record has mixed purpose, likely admissible 
3. if offered against their preparer, records are admissible
4. FRE—opponent has burden to show info/method of prep trustworthy
5. CEC—proponent has burden to show sources of prep indicate trustworthiness
v. under both CA and Fed three ways to introduce business record:
1. call custodian or other qualified witness
2. have custodian of record certify conditions in writing that it’s an accurate business record—must provide written notice of intention to introduce the record in this manner
3. stipulation (especially in civil case with extensive discovery, will be very useful)
b. Official/Public Records
i. FRE 803(8)—a record of a public office setting out:
1. the office’s activities;
a. refers to documents concerning the internal workings of an agency, such as payroll records, personnel files, purchase receipts, etc.
2. a matter observed while under a legal duty to report, but not including, in a CRIMINAL case, a matter observed by law enforcement personnel (records offered by prosecution in a criminal case—but D could bring it in), OR
a. describes observed data without analysis leading to factual findings
b. includes weather records, maps, a court reporter’s transcript
c. if in criminal case D brings in records by police officer, under completeness doctrine if applicable, opposing party might be able to include more info
d. if inadmissible here, inadmissible under business records exception too
3. in a CIVIL case or against the govt. in a criminal case, factual findings from a legally authorized investigation
a. includes reports of an evaluative nature that produce factual findings after an investigation, such as an administrative finding about employment discrimination or the safety of a plane that crashed
b. reports containing opinions, as long as those opinions are based on investigations and factual findings
c. report may be admitted under this subdivision, even when factual findings based on statements from persons not in public office
4. does not apply if circumstances indicate lack of trustworthiness
a. look at timeliness of the investigation, skill or experience of the investigator, the extent of the investigation, and bias or prejudice of the investigator
ii. does NOT demand regularity of activity or record making
iii. not necessary in all cases to call a foundational witness to qualify a public record—admissible as long as they have been authenticated, and can be self-authenticating in some circumstances
iv. CEC 1280—similar to FRE
1. writing was made by and within scope of duty of a public employee, and was made at or near the time of the act, condition, or event
2. requires trustworthiness
3. can be used in civil and criminal cases
v. FRE 803(10)—Absence of public record
1. testimony that a diligent search failed to disclose a public record if the testimony or certification is admitted to prove that:
a. the record does not exist, or
b. a matter did not occur or exist
VIII. Exceptions to the Hearsay Rule: Unavailability of Declarant Required
1. Unavailability
a. FRE 804(a)—Declarant considered unavailable if:
i. exempted by court on ground of having privilege to not testify
1. i.e. party’s spouse; constitutional privilege against self incrimination
ii. refuses to testify despite court order to do so
iii. testifies to not remembering subject matter
1. still considered subject to cross-examination
2. could still apply if doesn’t remember sufficient detail to make testimony useful
3. will NOT apply unless declarant testifies to lack of memory
iv. cannot be present or testify bc of death/then-existing infirmity/physical illness/mental illness
v. absent and proponent of the statement can’t procure declarant’s attendance after attempting reasonable means
1. Proponent must show every reasonable method was used to secure his presence before deeming someone unavailable
2. perfunctory measures such as a letter or telephone call to recent address usually will not suffice—look for forwarding orders, inquire at last known workplace, ask family and acquaintances for information
vi. Witness is NOT unavailable if statement’s proponent procured or wrongfully caused the declarant’s unavailability
b. CEC 240—Unavailable as witness means the declarant is:
i. exempted/precluded on the ground of privilege from testifying
ii. disqualified from testifying
iii. dead or unable to attend bc of then existing physical/mental illness
iv. absent and court unable to compel his attendance
v. absent and proponent of his statement has exercised reasonable diligence but unable to procure his attendance
vi. persistent in refusing to testify
vii. NOT unavailable if unavailability brought about by the wrongdoing of the proponent 
2. The Former Testimony Exception
a. FRE 804(b)—Not excluded by rule against hearsay if declarant unavailable—Testimony that:
i. Testimony must have been given as a witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or a different one (must have given oath/affirmation)
1. grand jury testimony is NOT admissible—no opportunity to cross examine
ii. if the current case is a CRIMINAL prosecution, the party against whom the evidence is now offered:
1. must have had an opportunity to develop it by direct, cross, or redirect examination, AND
2. must have had a similar motive to develop the testimony by such examination
3. basically, must have been a party to the earlier trial
iii. if the current case is a CIVIL action, the party against whom the evidence is now offered, or a predecessor in interest of that party, must have had an opportunity and similar motive to develop the witness’s testimony.
1. FOR EXAM—use literal language of the rules that requires a party/party with privity interest to be involved
b. CEC 1291 & 1292—Former testimony admissible if:
i. Former testimony is offered against the party or successor in interest who originally offered it; OR
ii. Former testimony is offered against a party who had an opportunity and similar motive to cross examine the declarant in the previous proceeding; OR
iii. CIVIL: Former testimony is offered against someone who was NOT a party to the first proceeding, but who has similar interests in cross-examining the declarant as the former party had—no other relationship required
1. NOTE: Distinguish from FRE, which requires, in civil cases, that if the party isn’t the same as the original action, they be a predecessor in interest (privity)
c. Similar motive requirement—when earlier and current trial are of the same case, and when parties haven’t changed purpose for which W’s testimony will be used, requirement is satisfied; rule only requires that party’s factual purpose in developing W testimony be similar
i. If D changed lawyers for the second trial, D required to accept cross-examination of first lawyer (cannot say didn’t get opportunity to cross examine)
ii. If at first trial P calls a bunch of witnesses, D might not want to vigorously cross examine all of them to avoid wasting court’s time, but if at retrial P only calls a few witnesses and wants to offer testimony of unavailable witnesses, court might hold that D’s motive was not sufficiently similar
d. most accurate way to prove witness’s prior testimony is by offering court reporter’s transcript
3. Dying Declaration Exception
a. FRE 804(b)(2)—Not excluded by rule against hearsay if declarant unavailable as witness:
i. the case in which evidence offered must be a civil action or a homicide prosecution
1. if not homicide case, criminal case will not apply
2. for civil action, declarant need NOT have actually died
ii. statement must have been made by the declarant while believing that his death was imminent, AND
iii. statement must concern the cause or circumstances of what the declarant believed to be impending death
1. under 104(a) court can bootstrap to determine declarant’s state of mind
2. person’s religious beliefs do not affect this (believe in heaven or not)
iv. personal knowledge required—how does this work if declarant is dead??
b. CEC 1242:
i. Requires that declarant actually died
ii. valid in all civil AND criminal cases
iii. cannot bootstrap—must be actual evidence of cause or circumstances leading to declarant having sense of impending death
4. Declaration Against Interest Exception
a. FRE 804(b)(3)—Not excluded by rule against hearsay if declarant unavailable:
i. Statement against interest—A statement that:
1. a reasonable person in declarant’s position would have made only if person believed it to be true bc when made it was
a. so contrary to declarant’s proprietary or pecuniary interests, OR
b. had so great a tendency to invalidate declarant’s claim against someone else, OR
c. to expose declarant to civil or criminal liability, AND
2. is supported by corroborating circumstances that indicate its trustworthiness, if offered in criminal case as one that tends to expose declarant to criminal liability 
a. corroboration requirement does NOT apply to statements tending to inculpate criminal defendant, ONLY applies to statements tending to exculpate criminal defendant (thereby inculpating declarant)
b. (quasi) objective standard—doesn’t matter what declarant thought, but what a reasonable person in declarant’s position (subjective part) would have thought—use 104(a) to determine this, make determination on case-by-case basis
c. limitation—only part of the statement that is actually against an interest will be admitted
i. used a green gun to rob him—don’t need to admit the word “green”
d. CEC 1230—pecuniary, proprietary, civil liability, criminal liability, object of hatred, ridicule, social disgrace and render invalid a claim by declarant against another. reasonable man would not have made the statement unless he believed it to be true
i. no requirement that statement be trustworthy
e. Not to be confused with party admissions, which:
i. only apply to statements of parties
ii. apply whether against the party’s interest or in their favor
iii. personal knowledge requirement not imposed
iv. only limitation is that statement be offered against the party
v. exempt from rule against hearsay (as opposed to exception)
vi. doesn’t require unavailability
f. NOTE: anytime you see a statement that is offered against a person who IS NOT A PARTY, declaration against interest is going to be the WRONG answer
g. if offered against the party, the best response is ALWAYS going to be an admission
5. Forfeiture by Wrongdoing Exception
a. FRE 804(b)(6)—Not excluded by rule against hearsay if declarant unavailable as witness:
i. Statement offered against a party who wrongfully caused declarant’s unavailability
1. statement offered against the party that wrongfully caused, or acquiesced in wrongfully causing, the declarant’s unavailability in order to prevent the declarant from attending or testifying
a. directly engaged in wrongdoing that was intended to and did cause unavailability of witness, OR
b. wrongful conduct was reasonably foreseeable as necessary or natural consequence to cause unavailability or witness
b. CEC 1350: very narrow
i. clear and convincing evidence standard 
ii. only applies in serious felony cases
iii. only applies if declarant was killed or kidnapped
iv. statement must have been recorded on tape or in writing by law enforcement
v. statement made under circumstances that indicate trustworthiness
vi. corroborated by other evidence
c. i.e.: criminal D arranges to murder a prosecution witness
d. forfeiture, not waiver, bc party did not agree to forgo the exercise of right to protection from hearsay, but rule withdraws right bc of party’s conduct
e. preponderance of evidence standard—FRE 
f. also loss in confrontation clause rights
g. determination to be made out of presence of jury
IX.  The Residual Exception
1. FRE 807—A hearsay statement is NOT excluded by the rule against hearsay even if the statement is not specifically covered by a hearsay exception:
a. statement has equivalent circumstantial guarantees of trustworthiness
i. Reliability—reminder to the court to inquire into the trustworthiness of the evidence at issue, and to refuse to admit evidence that appears untrustworthy
b. offered as evidence of a material fact
i. Materiality—must be offered to prove a fact of particular importance to the case
c. more probative on the point for which it is offered than any other evidence that proponent can obtain through reasonable efforts, AND
i. Probative Value—imposes obligation on proponent to use reasonable efforts to find other admissible evidence to prove the fact, then demonstrate why hearsay is more probative than other evidence (proponent must show no other evidence could be obtained through reasonable means)
d. admitting it will best serve purposes of rules and justice
i. Interests of Justice
e. statement only admissible if proponent gives adverse party reasonable notice
i. Notice—gives opponent opportunity to investigate statement and develop evidence to rebut it
ii. proper notice must be given IN ADVANCE OF TRIAL
2. court must make these preliminary findings
3. Near Miss Problem
a. evidence fits generally into category covered by 803 or 804 exception but fails to satisfy one or more of prerequisites for admission
b. legislative history shows residual exception may only be used for evidence that is not of a type covered by one of the exceptions
c. ON EXAM: bc drafters made it clear it wasn’t supposed to be a substitute, if it’s a near miss, it’s inadmissible
d. depends on the court in how they will interpret
i. no matter what, pertaining to grand jury testimony, if D didn’t have chance to cross examine, evidence is inadmissible unless witness testifies at trial
4. Is residual exception party-neutral?
a. in practice, the government in criminal cases has been more successful than criminal Ds in making use of this exception
5. NOT IN CALIFORNIA
X. Miscellaneous Exceptions
1. Regardless of Whether the Declarant is Available as a Witness
a. FRE 803(11) Records of Religious Organizations Concerning Personal or Family History
b. FRE 803(12) Certificates of Marriage, Baptism, and Similar Ceremonies
c. FRE 803(13) Family Records
d. FRE 803(19)(20)(21) Reputation concerning personal or family history; reputation concerning boundaries or general history; reputation concerning character
e. FRE 803(22)(23) Judgment of a previous conviction (must be a guilty plea, not nolo contendere, punishable by death or imprisonment for more than a year); judgments involving personal, family, or general history or a boundary 
i. hearsay bc statement that judge or jury committed those actions offered in another trial
2. When the Declarant is Unavailable as a Witness
a. FRE 804(b)(4) Statement of Personal or Family history (covers matters even if declarant did not have personal knowledge (A and B are her parents))
3. CEC relatively the same
4. NOTE: don’t need to know details of family history exceptions, just know there’s exceptions that make it admissible
XI. The Hearsay Rule and the Constitution
1. 6th amendment right for criminal defendant to be confronted with witnesses against him
2. ONLY applies to criminal defendants
3. the clause only applies if evidence is:
a. relevant
b. hearsay (and admissible under a hearsay exemption/exception), AND
c. offered against the defendant
4. RULE from Crawford:  Testimonial hearsay offered against a criminal defendant is only admissible if:
a. the declarant testifies at trial, OR
b. the declarant is unavailable AND the defendant had a prior opportunity to cross-examine the declarant
c. Quasi-objective standard—evaluate statements in light of the circumstances in which the interrogation occurs
d. grand jury testimony of someone who doesn’t testify at trial will NOT be admissible against criminal D bc not subject to cross examination
e. people other than D’s statements to police during interrogation will not be admissible
f. ONLY applies to testimonial hearsay (non-testimonial can come in as long as it satisfies hearsay exception)
5. Testimonial Hearsay—circumstances objectively indicate that there is no such ongoing emergency, and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to alter criminal prosecution.  Includes prior testimony at preliminary hearing, before a grand jury or at a former trial, and to police interrogations. Barred under Crawford/6th amendment.
6. Non-Testimonial Hearsay—made in the course of police interrogation under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency.  Could be a 911 call (concerns events as they were actually happening).
a. look to existence of an emergency, formality of encounter bw declarant and police, and medical condition of declarant
7. Rule of Forfeiture by Wrongdoing—applies to confrontation clause
a. one who obtains the absence of a witness by wrongdoing forfeits the constitutional right to confrontation
b. prosecutor must prove both that D caused the declarant to be unavailable, and that it was their intent to make them unavailable
8. Constitutional Limits on Exclusion of Hearsay
a. Chambers v. Mississippi—D wanted to bring in evidence of statements of another party admitting to the crime, exception under declaration of interest.  Mississippi did not recognize this exception, so state court denied D opportunity to cross examine.  SCOTUS held that automatic exclusion of highly probative evidence violated confrontation clause.
b. Evidence rules must step aside where the evidence that’s excluded is reliable—evidence has to be highly reliable and probative, where constitution will trump evidence rules
XII. Character Evidence
CHARACTER EVIDENCE: GENERAL
1. Analysis:
a. What is the evidence?
b. What is it offered to prove?
c. Is it relevant when offered for that purpose?
d. If relevant, is it character evidence?
e. If character evidence:
i. Do rules permit the use of character evidence for this purpose in this type of case?
ii. If yes, does evidence prove character through a proper method?
iii. Has the offering party complied with any procedural rules (i.e. timing, etc.)?
f. If not character evidence:
i. Is it evidence of other crimes, wrongs, or acts offered to prove a fact other than character? If so, has offering party complied with applicable rules and standards?
ii. Is it evidence of habit? If so, has offering party complied with applicable rules and standards?
iii. Is it evidence of similar events? If so, has offering party complied with applicable rules and standards?
2. Character Evidence—Evidence that shows a person’s tendency to act in a certain manner that makes a general statement about that person and conveys a moral or ethical judgment—general propensity evidence
3. NOTE: Habit is NOT evidence of character, but is propensity evidence bc shows more likely to act in a certain manner (more specific propensity evidence than character)
4. Three methods of proving character: evidence of reputation, opinion, and specific instances of conduct
5. Admitting character evidence can create substantial risk of unfair prejudice
a. inferential error prejudice—jury will overvalue character evidence as indicator of person’s conduct
b. nullification prejudice—jurors discard question of whether individual committed charged acts and convict either for the person’s other wrongdoing or to remove them from society
6. FRE 404(a) Character Evidence (only applies in CRIMINAL cases, except civil cases involving sexual assault or child molestation FRE 415)
a. Prohibited use: evidence of person’s character/character trait is NOT admissible to prove that on a particular occasion the person acted in accordance with the character or trait
b. Exceptions in a Criminal Case:
i. a defendant may offer evidence of the defendant’s pertinent trait, and if admitted, the prosecutor may offer evidence to rebut it
ii. a defendant may offer evidence of an alleged crime victim’s pertinent trait, and if the evidence is admitted, the prosecutor may:
1. offer evidence to rebut it; AND
2. offer evidence of the defendant’s same trait; AND
a. both “have you heard?” and “do you know?” questions are allowed when cross-examining D’s character witness
iii. in a homicide case, prosecutor may offer evidence of the alleged victim’s trait of peacefulness to rebut evidence that the victim was the first aggressor
1. only instance where prosecution may be the first party to offer evidence of a person’s character when purpose is to prove conduct
c. Exceptions for a Witness: evidence of W’s character may be admitted (607,608, 609)
7. FRE 405 Methods of Proving Character
a. By Reputation or Opinion—when character evidence admissible, may be proved by testimony about reputation or testimony if the form of an opinion. on cross examination, court may allow inquiry into relevant specific instances of person’s conduct
i. Reputation—what people in the community say about a person’s character. To testify to reputation, party must demonstrate that W has sufficient knowledge of the person’s community reputation (been in community long enough to have gained sufficient exposure to what people in community think about person)
ii. Opinion—consists of the testimony of someone who knows the person’s character well enough to assert an opinion about it
1. lay opinion must be rationally based on perception—knows person well and for long period of time in a variety of circumstances
2. expert opinion must  be based on data that experts in that particular field would reasonably rely on those kinds of facts or data in forming an opinion on the subject
b. By Specific Instances of Conduct—when character is an essential element of a charge, claim, or defense, the character or trait may also be proved by relevant specific instances of the person’s conduct
i. If character is in issue—an essential element of a charge, claim or defense (defamation, libel cases), all three forms of character evidence are allowed—evidence of reputation, opinion, and specific instances of conduct
1. all 3 allowed on direct (D can introduce specific instances of conduct?)
ii. Specific Instances of Conduct—conduct that demonstrates a particular character trait. generally may only be used during cross, but when character is an essential element of a charge, may be used to prove character evidence on direct 
1. Hypo: In assault an battery case, to prove D was first aggressor, prosecution wants to offer evidence that D is a violent person.  D’s character is not in issue though, the issue is whether D committed assault and battery on V. Here, character is circumstantial.
2. Hypo: Same case, but D says he was only the first aggressor bc he heard V was violent and planned to kill D.  Self defense claim doesn’t put character at issue, bc what’s at issue is not what kind of person V was, but what kind of person D believed V to be.
3. Hypo: Defamation action.  To establish defense of truth, D must prove that P is what D claimed him to be, a liar.  Thus, P’s character is in issue.  But, if D was asserting reasonable belief defense, that P’s not a liar but reasonably believed him to be, P’s character is not an essential element.
8. CEC 1100, 1101, 1102, 1103:
a. When character is an essential element of a claim or defense, all three forms of character evidence may be admitted
b. Opinion and Reputation in Criminal Action—evidence of defendant’s character in the form of an opinion or reputation is not made inadmissible if such evidence is:
i.  offered by D to prove his conduct in conformity with such character
ii. offered by prosecution to rebut evidence adduced by D (has to be after D introduces evidence??)
c. Character for Violence in Criminal Action—character for violence in the form of an opinion, reputation, or specific instances of conduct is not inadmissible if evidence is offered by prosecution to prove conduct of D in conformity with the character and is offered AFTER D offered evidence that the victim had a character for violence
d. D can offer evidence of his own character, and then prosecution can rebut
e. Evidence of a person’s character with respect to care or skill is inadmissible to prove the quality of his conduct on a specified occasion
f. can only ask question in form of “have you heard?”
g. cannot introduce character for dishonesty
h. cannot introduce evidence that person was reckless driver, dishonest, or anything to prove bad character -----elaborate on diff. bw CA and Fed??
9. In CIVIL cases propensity character evidence never admissible to prove person acted in conformity with that character trait unless
a. sexual assault/child molestation case OR
b. where character is at issue
10. Michelson v. United States: D called Ws to prove he had a good reputation, and on cross, prosecution asked the Ws if they knew he was convicted of a crime, and at another time, arrested for receiving stolen goods. Only on a clear showing of prejudicial abuse of discretion will courts of appeals disturb rulings of trial courts on this subject (of allowing character testimony).
a. RULE: Criminal D may offer evidence that he has a character inconsistent with the kind of criminality he is on trial for.  On direct examination of defense character witness, criminal D may offer only reputation or opinion evidence of pertinent trait of alleged victim’s character.  Prosecution may then rebut by cross examining witness who testified about victim’s character—can inquire into reputation, opinion, or raise specific instances of conduct.  Prosecution may also call own witnesses to establish victim’s character.  On direct examination of prosecution witness, only reputation and opinion evidence are permitted.  On cross of these witnesses, D may inquire also about specific instances of conduct.  When D offers evidence of victim’s character, prosecution may also respond by presenting evidence that D has the same character trait.  On direct, will be reputation and opinion; on cross-examination, will be reputation, opinion, and relevant specific instances of conduct. (Prosecution cannot put on evidence of D’s character as part of it’s case in chief)
11. Admissibility Breakdown:
a. Beginning of trial two doors, one for evidence of D’s character, one for evidence of V’s character.  Prosecution begins trial and both doors closed, only D can open.  D opens first door by offering evidence of own character (reputation or opinion).  Then prosecution may rebut with own evidence of D’s character (court allows inquiry into specific instances of conduct).  D opens second door by offering evidence of V’s character (reputation or opinion).  Now prosecution can present rebuttal evidence about V’s character (inquiry into specific instances of conduct).  Also, when D offers evidence of V’s character, prosecution may respond by presenting evidence that D has same character trait as well.
b. if character in issue, may D introduce on direct evidence of specific instances of conduct?
CHARACTER EVIDENCE: TO SEX OFFENSES AND VICTIMS
12. Exceptions to 404(a)’s general ban on character evidence to prove conduct
13. contrast with admissibility of evidence of a rape victim’s sexual history—generally inadmissible
14. Trial court still retains authority to exclude the evidence when probative value substantially outweighed by the danger of unfair prejudice
15. FRE 413/414/415 Similar Crimes in Sexual Assault Cases; Similar Crimes in Child Molestation Cases; Similar Acts in Civil Cases Involving Sexual Assault or Child Molestation
a. Permitted Uses—in a CRMINAL case where D is accused of sexual assault, the court may admit evidence that D committed ANY OTHER sexual assault.  May be considered on any matter to which it’s relevant.
b. if the prosecutor intends to offer this evidence, must disclose to D at least 15 days before trial, or later time for good cause
c. Child Molestation Cases (414)—identical to 413
d. Civil Cases (415)
i. Permitted Uses—in a CIVIL case involving claim for relief based on sexual assault or child molestation, court may admit evidence that the party committed ANY OTHER sexual assault or act of child molestation
ii. if a party intends to offer evidence, must disclose to the party against whom will be offered at least 15 days before trial or at a later time if for good cause
16. CEC 1108/1109—relatively the same, CA elaborates on domestic violence
a. 1109 deals with domestic abuse, making evidence from prior domestic abuse admissible, only applies in CRIMINAL actions
b. D prohibited from using character evidence about victim in rape or sexual assault case to prove consent, unless it is evidence of sexual conduct with accused
c. pros. allowed to introduce circumstantial character evidence about D in criminal sexual assault case and domestic violence case as part of its case in chief, subject to balancing and advance notice to D
17. FRE 412 Sex Offense Cases: The Victim’s Sexual Behavior or Predisposition
a. Prohibited Uses—NOT admissible in CIVIL or CRIMINAL proceeding involving alleged sexual misconduct:
i. evidence offered to prove that victim engaged in other sexual behavior OR
ii. offered to prove a victim’s sexual predisposition
b. Exceptions
i. Criminal Cases—the court may admit:
1. evidence of specific instances of victim’s sexual behavior, if offered to prove that someone other than D was the source of physical evidence
2. evidence of specific instances of victim’s sexual behavior toward D, if offered by the prosecutor OR if offered by D to prove consent, AND
3. evidence whose exclusion would violate D’s constitutional rights
ii. Civil Cases—court may admit evidence offered to prove victim’s sexual behavior or sexual predisposition if its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. court may admit evidence of victim’s reputation only if the victim has placed it in controversy.
1. NOTE: reverse of 403 probative value-prejudicial effect balancing test (prejudice substantially outweighs probative value).  Reversal places heavy burden on proponent to demonstrate that court should admit evidence.
c. Procedure to Determine Admissibility
i. motion—if party intends to offer above evidence, must:
1. file a motion that describes evidence and states purpose for which offered
2. at least 14 days before trial (unless good cause later)
3. serve motion on all parties
4. notify victim or victim’s guardian
ii. hearing—before admitting evidence under this rule, court must conduct an in-camera hearing and give victim and parties a right to attend and be heard
18. Examples:
a. Blood or semen found on victim is from a person other than D.
b. D claims victim consented, evidence that two had engaged in consensual sexual relations might be admissible.
c. Constitutional rights, see Olden
19. Olden v. Kentucky:  D accused of rape, claimed V consented to sex and concocted the rape story to protect V’s relationship with another man.  D wanted to introduce evidence of V’s and man’s relationship.  Lower court did not allow its introduction, said it would cause unfair prejudice to V.  SCOTUS held that this violated D’s constitutional right to be confronted with witnesses against him (6th amendment), bc did not allow him to cross-examine witness.  Not a harmless error.
CHARCTER EVIDENCE: OTHER CRIMES, WRONGS, OR ACTS
20. FRE 404(b) Crimes or Other Acts
a. Prohibited Uses—evidence of crime or other act is NOT admissible to prove a person’s character in order to show that on that particular occasion the person acted in accordance with the character
b. Permitted Uses—evidence may be admissible to prove motive, opportunity, intent, preparation (modus operandi), plan, knowledge, identity, absence of mistake, or lack of accident. (MOPP A LIIK) Not restricted to criminal cases, but on request by D in criminal case, the prosecution must:
i. provide reasonable notice, AND
ii. do so before trial (or during if court excuses it for good cause)
iii. but MOPP A LIIK needs to be at issue in the case if going to introduce for that purpose—always consider the relevancy issue—i.e. if someone claims diminished capacity, then modus operandi would be irrelevant and thus inadmissible.
iv. proponent of evidence must be prepared to meet relevance objection by demonstrating that the evidence is relevant to an ultimate fact in the case
21. May be offered by either side at any time—in criminal case, prosecution may offer it as part of case in chief
22. NOTE: for modus operandi, court insists there be something unique that marks it as the act of that particular individual
23. Specific act evidence can be introduced, but:
a. the proposition for which other act evidence offered must be an issue in the case
b. if objection is raised, judge must always perform 403 balancing test
24. Hypos:
a. Impermissible use: D accused of robbing a bank.  D claims he was drunk at the time the robbery took place, and therefore couldn’t have done it.  Prosecution wants to offer evidence that during the time D claims to have been drunk just before the robbery, he robbed another bank nearby.
i. evidence: at time D claims to have been drunk, D committed another robbery.
ii. inference: D is a person who commits serious crimes
iii. conclusion: D committed the bank robbery for which he is charged.
b. Permissible use: Same facts as above.  This time, use to show opportunity.
i. evidence: at time D claims to have been drunk, D committed another robbery.
ii. inference: D was sober enough to rob another bank
iii. inference: D was sober enough to rob the bank at issue just a few minutes later.
iv. conclusion: D committed the bank robbery for which he is charged.
c. Permissible use: Prosecution of D for stealing cocaine from clinical laboratory.  To prove D’s involvement, prosecution wishes to present evidence that D is addicted to cocaine.  Use addiction to show motive.
i. evidence: D is addicted to cocaine
ii. inference: D had a motive to obtain cocaine
iii. conclusion: D robbed the laboratory to obtain cocaine
iv. cannot use this to show that bc D is a cocaine addict, has a criminal character that would lead him to commit theft
v. this may still be excluded bc of risk of unfair prejudice
25. NOTE: PROFESSOR HATES DOCTRINE OF CHANCES THEORY. DO NOT USE ON THE EXAM, WRONG ANSWER! (doctrine is just that if someone did it before, they did it this time)
26. NOTE: On exam, always going to insist that we recognize it’s the responsibility of counsel to ask for a limiting instruction.  If judge doesn’t, and you don’t, you waive it. Even if judge rules admissible, should still ask for it.
27. CEC—same for purposes of analysis
28. Robbins v. State: Child died while in D’s care.  Prosecution brought Ws testifying that V injured in the past while in D’s care.  Relationship evidence relevant for non-character conformity purpose of rebutting D’s defensive theories; and probative of intent and lack of accident.
a. unfair prejudice argument—court rejects this bc said it might create prejudice to admit evidence, but does not substantially outweigh probative value of evidence, and D opened door by introducing issue of loving the child and treating her kindly. court says overriding policy is to prevent jury from convicting D of charged offense based solely on D’s wicked or criminal disposition
29. Question of whether person actually committed other act evidence:
a. Fed—goes to jury under 104(b)
b. CEC—preliminary fact for judge to decide, as if under 104(a)
30. “Other acts” doesn’t require criminal acts or bad acts, but tends to be misconduct.
a. any conduct that forms part of the matter at issue is not covered by 404(b)
b. rule still applies to other misconduct close in time to the charged actions—i.e.: someone charged with burglary stole the tool that was used later in time to gain access to burglarized building—don’t call this misconduct “inextricably intertwined”
c. is a person’s status an act? yes, can be. i.e. membership in a gang, addiction to drugs.
31. Timing of uncharged misconduct
a. not required that misconduct occurred before act at issue in case
b. Hypo: Prosecution of D for arson.  To prove D committed crime, prosecution offers evidence that D set fire to two other properties owned by Victim.  One set before the fire at issue, the other after.  Here, the timing doesn’t matter.
c. Hypo: Prosecution of D for passing a counterfeit bill.  D admits using the bill in a purchase, but claims didn’t know it was counterfeit.  To prove knowledge, prosecution wants to introduce evidence that a few days later, D tried to spend another counterfeit bill, but clerk refused to take it.  Here, timing does matter bc prosecution’s evidence does not tend to prove that D had knowledge at time of charged crime, but only later.
32. Degree of required similarity bw charged and uncharged conduct
a. Hypo: Prosecution of D for robbery.  Person dressed in Elvis costume committed robbery.  Prosecution wants to present evidence that on two occasions close in time to charged robbery, D robbed stores wearing same costume and acting in same way,
i. here, admissible under modus operandi—such unusual circumstances that likely that same person committed each
b. Hypo: Prosecution of D for murder of victim by poison. Victim was D’s sister, they were the only surviving children of a wealthy woman in bad health.  Prosecution offers evidence that D killed her other two siblings in two different manners.
i. here, similarity unnecessary except insofar as victims were all siblings of D. theory here is motive to kill siblings, makes no difference if there are similarities in how D killed the other two.
33. Whenever a party offers uncharged misconduct evidence, the proponent must specify not only the general theory, but the ultimate purpose for which the evidence is offered
34. NOTE: acquittal is not a bar to the use of this kind of evidence
35. Huddleston v. United States—D charged with selling stolen goods.  Court allowed prosecution to present evidence that before these events, he offered to sell items related to the stolen goods.  What is the level of proof required to introduce other acts of evidence? (won’t be tested on CA standard)  Court held it’s a question of conditional relevance, judge’s job is to say enough evidence for a jury reasonably to find that the act occurred and that defendant was the actor—measure under 104(b).  Pretty low level of proof required.
a. RULE: trial court must engage in a four step inquiry when determining admissibility:
i. evidence must be offered for a proper purpose—court must decide whether admission would violate ban on character to prove conduct—party seeking admission bears burden of expressing purpose and demonstrating why no violation
ii. evidence must be relevant to prove the rule 404(b) fact in question—evidence not admissible if fact sought to be proved is not one of consequence to the determination of the action
iii. probative value of the evidence must not be substantially outweighed by the danger of unfair prejudice
iv. court must issue a limiting instruction if a party requests it to do so, and may issue one even in the absence of a request
XIII. Habit Evidence
1. FRE 406—evidence of a person’s habit or an organization’s routine practice MAY be admitted to prove that on a particular occasion the person or organization acted in accordance with the habit or routine practice.  The court may admit this evidence regardless of whether it is corroborated or whether there was an eyewitness.
2. CEC 1105—same 
3. Habit Evidence—evidence concerning the propensity of a person repeatedly to act in a certain manner in a specific situation; does not convey a moral or ethical judgment (it’s neutral)
4. generally admissible bc carries considerably greater probative value as a predictor of conduct than does character, with less concern for unfair prejudice
5. no limits on types of evidence that may be offered to prove habit, but will usually be first hand testimony that person always or almost always engages in some conduct
a. case law suggests less than 6 instances of conduct will likely not be sufficient
6. need not be automatic/unconscious
7. also includes organization; i.e. store’s routine practice of issuing specific type of receipt to each customer most likely would be admissible as habit to prove that store issued a receipt on a particular occasion
XIV. Evidence of Similar Events
1. Party will seek to prove an event occurred in a particular way using evidence that one or more similar events have occurred under similar circumstances
a. Hypo: P sues D, supermarket owner, for injures suffered when P exited store carrying packages and accidentally walked into pole that D installed near door.  P alleges pole’s location is dangerous, and to prove it, P wishes to present evidence that since D installed the pole a year earlier, 5 patrons carrying packages have suffered similar accidents.
2. Different from character and habit evidence; similar happenings evidence is:
a. not evidence of propensity
b. need not be about the conduct of a person
c. morally and ethically neutral (as opposed to character evidence)
d. single event can be a similar happening (contrast with habit—refers to repeated conduct)
3. no rule specific to similar happenings evidence—admissibility determined by analyzing relevance and probative value, which will depend on proof that the events took place under the same or closely similar circumstances
4. the absence of similar accidents under similar conditions has a tendency to prove lack of unreasonable danger
a. Hypo: court would allow D to show that since he installed the pole, no other patron has reported falling over it
XV. Exclusion of Other Relevant Evidence for Reasons of Policy
SUBSEQUENT REMEDIAL MEASURES
1. FRE 407:
a. When measures are taken that would have made an earlier injury or harm less likely to occur, evidence of the subsequent measures is NOT admissible to prove:
i. negligence
ii. culpable conduct
iii. a defect in a product or its design, OR
iv. a need for a warning or instruction
b. But the court may admit this evidence for another purpose, such as the impeachment or, if disputed, proving ownership, control, or the feasibility of precautionary measures (FICO) (Impeachment does NOT need to be in dispute/controversy)
2. CEC 1151—similar to FRE, but does not extend bar to product liability cases.  Statute does not contain exceptions, but case law has created same exceptions as FRE.
3. Applies only when evidence offered to show fault or product defect, and then, only when relevance depends on an inference that remedial measure stands as the actor’s implied recognition of fault or that product is defective
a. Hypo: P sues D after P slipped in sidewalk in from of D’s store.  P wishes to present evidence that after she fell, D began requiring store employees to clean sidewalk in front of store more frequently.
i. Impermissible use:
1. Evidence: After P fell, D changed policy of sidewalk cleaning
2. Inference: D believed prior policy did not offer sufficient protection from falling.
3. Conclusion: D’s previous policy posed unreasonable danger.
ii. Permissible use: (to show control)
1. Evidence: After P fell, D changed policy of sidewalk cleaning
2. Inference: D believed she was responsible for maintaining sidewalk in front of store
3. Conclusion: D was responsible for maintaining sidewalk in front of store
4. When using to prove another purpose, court MUST issue a limiting instruction if asked or not
5. subsequent remedial measures could include post-accident internal investigation and firing or reassigning of employees who contributed to accident—ask, had the party taken that measure before the accident, would the accident have been less likely to occur?
6. Feasibility of precautionary measures evidence may be admitted when feasibility is in controversy—so depends on how narrow a definition of feasibility the court goes with.
7. NOTE: Most courts hold that subsequent remedial measure evidence is not ordinarily admissible for impeachment if it is offered for simple contradiction of defense W’s testimony (is this just the collateral matter rule?)
8. Tuer v. McDonald: Tuer died in hospital before procedure when doctor’s took him off blood-thinner medication in anticipation of surgery.  After, the doctors changed their protocol regarding administration of the medication to patients awaiting surgery.  
a. Feasibility: Court held that lower court made proper exclusion of evidence on whether it was feasible to start Tuer on medication earlier.  D never argued it wasn’t feasible to start the medication earlier, just that the doctors had a judgment call that the risk of continuing the medication outweighed the potential harm of keeping him off the medication.  Court views this as the doctors not denying it was feasible—it was feasible, but not advisable, so feasibility evidence not admissible (to be admissible, must be in dispute).
b. Impeachment: Subsequent remedial measure evidence had been held inadmissible to impeach testimony that, at the time of the event, the measure was not believed to be as practical as the one employed, or that D was using due care at the time of event.  D honestly believed that his judgment call was appropriate at the time—reevaluated risks in light of what happened to Tuer.
c. Hypos:
i. What if doctor testified that stopping drug several hours before surgery was accepted medical process? Still probably inadmissible on feasibility or impeachment grounds
ii. What if doctor testifies that if drug had been continued until surgery, patient would bled to death? Now evidence would probably be admissible on impeachment grounds
9. NOTE: Denying liability does not invoke exceptions.
10. Rule does not forbid use of the evidence other than as an implied recognition of responsibility, so list of permissible purposes is not exclusive
COMPROMISE AND PAYMENT OF MEDICAL AND SIMILAR EXPENSES
1. FRE 408: Compromise Offers and Negotiations
a. Prohibited Uses—evidence of the following is NOT admissible, on behalf of any party, either to prove or disprove the validity or amount of a disputed claim or to impeach by a prior inconsistent statement or contradiction:
i. furnishing, promising, or offering—or accepting, promising to accept, or offering to accept—a valuable consideration in order to compromise the claim; AND
ii. conduct or a statement made during compromise negotiations about the claim—except when offered in a CRIMINAL case when the negotiations related to a claim by a public office in the exercise of its regulatory, investigative, or enforcement authority
b. Exceptions—the court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice, negating a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution
2. Must be a bona fide effort to compromise; applies to both completed compromises and to unsuccessful efforts; under Fed. rules applies to statements of fact made during negotiations (except for criminal cases w/police); not limited to parties currently at trial
3. if rules permit discovery of certain evidence, party may not shield that evidence from admissible simply by presenting to the opponent during compromise discussions
4. May be admissible to prove bias:
a. Hypo: P injured in plane crash.  P sues Pilot and Plane Charter co.  Before trial, Pilot settles with P for small amount of claim and as part of agreement, Pilot promises to testify for P against Charter at trial.   P has promised to reimburse Pilot if P obtains judgment.  In this case, Charter can introduce evidence of Pilot’s settlement agreement with P. 
5. Facts will have to clearly show evidence of initiation of negotiation
a. need to suggest there is room for compromise; context is important (if lawyer made statement, more likely look like a compromise)—excluded (i.e. “Let’s work this out.” “Let’s talk about if we can discuss further compromise.”, any offer of exchange)
b. it statement admits liability and buys relief against liability, promise is an admission, NOT  a compromise, and should be admissible (i.e. “How much do I owe you?”; “If you bypass insurance I will pay your damages.”)
c. “Ill give $10k,” then other person says “I’ll take $20K”, then first person responds “$15K” initial statement is an admission—following statements are compromise?
d. however, when there is a settlement agreement and dispute over whether debt was discharged, not validity of disputed claim, so policy does NOT cover this
6. FRE 409: Offers to Pay Medical and Similar Expenses
a. Evidence of furnishing, promising to pay, or offering to pay medical, hospital, or similar expenses resulting from an injury is NOT admissible to prove liability for the injury
7. rule does not require that person making offer was involved in accident or party to suit, and need not occur immediately after an accident
8. scope of rule is limited—payment of another’s towing charges after accident would not be excluded, or payment of wages lost due to injury
a. closely related payments still excluded: rehabilitation services, medications, etc.
9. Overlap and Differences bw 408 and 409:
a. “We can’t agree who’s responsible for the accident, but I’ll pay your hospital bill and we’ll forget the whole thing.”—overlap 
b. 409 excludes offers or payments in absence of disputed claims (goes to hospital bill)
c. offer to compromise non-medical expense, such as towing, would be excluded by 408 thought (if underlying claim disputed)
d. 408 excludes both compromise offer and statements of fact made in connection with that conduct
e. 409 does not exclude statements of fact made in connection with conduct
10. CEC 1152: Offers to Compromise
a. Covers both offers to compromise AND payments of medical expenses
i. evidence CAN be used to impeach
ii. broader, and statements of fact made in conjunction with medical payment offers will be admissible; example of these types of statements? same as for compromise?
11. CEC 1160—benevolent gestures expressing sympathy are inadmissible to prove liability in CIVIL action
a. not intended to exclude actual admissions of fault
b. federal rules have no comparable provision
PLEA EVIDENCE
1. FRE 410
a. Prohibited Uses—In a CIVIL or CRIMINAL case, evidence of the following is NOT admissible against the defendant who made the plea or participated in the plea discussions:
i. a guilty plea that was later withdrawn;
ii. a nolo contendere plea;
1. means “I will not contest it.” (admission to all essential elements of the charge, subjects person to same penalties as guilty plea, but govt. gives up right to use plea against D in any subsequent proceeding)
2. also applies to withdrawn nolo contendere pleas
iii. a statement about either of those pleas made during a proceeding
iv. a statement made during plea discussions with an attorney for the prosecution if the discussions did not result in a guilty plea, or resulted in a later withdrawn guilty plea
1. applies to plea bargaining
2. statements made to police are not protected—must be with attorney for prosecuting party
3. but, if police officer is present during discussions with prosecutor, protection is still there (or if someone other than prosecutor conducts negotiations as agent of prosecutor)
b. Exceptions—court MAY admit statement:
i. in ANY proceeding in which another statement made during the same plea or plea discussions has been introduced, if in fairness both statements should be considered together (completeness principle)
1. i.e. D offers one statement made during plea bargaining and the court finds that another statement is necessary to clarify the meaning of the first, court will permit govt. to introduce the other statement
ii. in a CRIMINAL proceeding for perjury or false statement, if the D made the statement under oath, on the record, in the presence of counsel
1. i.e. criminal D during plea negotiations agrees to testify against an accomplice but then does not testify truthfully, evidence of plea agreement is admissible to show perjury
2. not hearsay bc constitutes words of independent legal significance (perjury)
2. Impeachment Use of Plea Evidence
a. rule doesn’t focus on purpose for which evidence is offered; it’s party oriented
b. so, govt. may NOT argue that plea bargaining evidence is admissible when offered for limited purpose, such as impeachment (so not admissible for impeachment at all?)
3. Waiver of Rule’s Protections
a. terms of prosecutor’s deal are that if deal falls apart and case goes to trial, any statements D made during course of plea bargaining will be admissible to impeach her if she testifies at trial inconsistently with those statements
i. what if prosecutor also said no deal if D doesn’t accept waiver term?
b. RULE: Absent some affirmative indication that the agreement was entered into unknowingly or involuntarily, an agreement to waive the exclusionary provisions of the plea statement rules is valid and enforceable
c. standard practice now to obtain waivers
d. United States v. Mezzanatto:  As a condition to negotiations, prosecutor told D he would have to agree that any statements he made during the meeting could be used to impeach any contradictory testimony he might give at trial.  D agreed.  At trial, D gave contradictory testimony to what he said during negotiations.  Bc plea-statement rules were enacted against a background presumption that legal rights and evidentiary provisions are generally subject to waiver by voluntary agreement of the parties, court held that a D can waive protections of this rule as well.
4. CEC 1153/1153.5
a. offer to plead guilty or withdrawn plea of guilty by criminal defendant is inadmissible in any action DOES THIS INCLUDE NOLO CONTENDERE PLEAS AND STATEMENTS MADE DURING NEGOTIATIONS FOR CRIMINAL CASES???
b. offer for civil resolution of a criminal matter, or admissions made during negotiations, shall be inadmissible in any action
5. All guilty please are admissible against the person who entered the plea, as long as they did not withdraw it before judgment was entered on the plea
EVIDENCE OF LIABILITY INSURANCE
1. FRE 411—Evidence that a person did or did not have liability insurance is NOT admissible to prove that the person acted negligently or otherwise wrongfully.  Court MAY admit this evidence for another purpose, such as proving a witness’s bias or prejudice or—if disputed—proving agency, ownership, or control.
2. CEC 1155—same
3. NOTE: other forms of insurance are admissible; i.e. can admit evidence that D purchased fire insurance policy shortly before his building burnt down
4. should voir dire jurors to see if they will be biased against/for insurer since insurer will conduct key role in defense (might be employed by insurer, be insured by them, etc.) 
XVI. Examining Witnesses: Attacking and Supporting the Credibility of Witnesses
MODE OF WITNESS EXAMINATION
1. FRE 611
a. Control by the Court; Purposes—court should exercise reasonable control over the mode and order of questioning witnesses and presenting evidence so as to:
i. make those procedures effective for determining the truth;
ii. avoid wasting time; AND
iii. protect witnesses from harassment or under embarrassment
b. Scope of Cross-Examination—cross-examination should not go beyond the subject matter of the direct examination and matters affecting a witness’s credibility.  Court may allow inquiry into additional matters as if on direct examination.
i. appellate court will rarely second guess a trial court’s judgment on this
ii. if court wants to let cross go into additional matters, must not ask leading Qs
c. Leading Questions—should not be used on direct examination except as necessary to develop the witness’s testimony.  Ordinarily, court should allow leading questions on cross-examination.  Court should allow leading questions on direct when a party calls a hostile witness, an adverse party, or witness identified with adverse party.
i. when W hostile, opposing counsel in cross can ONLY ask non-leading questions
ii. grants court discretion to permit leading questions where witness has memory failure, is a child, or is an adult with communication or comprehension problems
2. judge invokes this rule more often than any other rule of evidence
3. pertains to the following objections:
a. ambiguous—unclear what facts question seeks to reveal; poorly worded question so judge will usually sustain and give examiner opportunity to rephrase
b. confusing—may cause the jury to misconstrue its significance to the case; subject of question only remotely connected to issues, diverts jury’s attention; judge will usually sustain and not permit question to be rephrased
c. misleading—mischaracterizes earlier received evidence or in some other manner tricks witness and jury into assuming a fact not proven; judge will compel examining party to rephrase question if possible
d. argumentative—asserts facts with such a forceful tone that it suggest those facts are established and the answer is of no consequence; sustain and permit to rephrase without argumentative aspects
i. i.e. “Isn’t it correct that your testimony on direct makes no sense?”—as opposed to a normal cross-examination, which still has an objective of extracting answers
e. compound question—poses more than one inquiry and calls for more than one answer; court might require that its component questions be posed separately
f. assumes facts not in evidence—invents facts not supported by any admitted evidence
i. when done on direct, can be suggestive (611(c)) objection
ii. on cross, suggests the assumed facts to the jury even if witness denies them—not objectionable as long as examiner believes in good faith assumed fact to be true
g. cumulative—wastes time, goes to facts already established in evidence
h. asked and answered—reluctant to sustain when a question posed by one party previously was asked and answered during examination by an opposing party
i. calls for narrative answer—poses an open ended inquiry that invites lengthy response
4. CEC 320/765—same
IMPEACHMENT: GENERALLY
1. Effort to cast doubt on the credibility of witnesses
2. Fed and CA are the same
a. CEC 780—Court or jury may consider in determining the credibility of a witness any matter that has any tendency in reason to prove or disprove the truthfulness of his testimony at the hearing, including but not limited to:
i. his demeanor while testifying/(appearance and status)
1. can discuss witness’s body language in the closing statement so long as it’s not mischaracterized or misstated
2. wearing orange jumpsuit, wearing a suit
ii. character of his testimony
iii. extent of his capacity to perceive, recollect, communicate testimony
1. having a hearing impairment, vision impairment
2. mental illness or intellectual disability that goes to ability to perceive
3. witness intoxicated during event (evidence that alcoholic generally not admissible)
4. poor memory—can prove through W with opinion evidence or an expert (which might still be excluded under 403 for wasting time; better to prove on cross-examination if possible)
5. poor communication skills
6. no rules limit way to prove/disprove
iv. extent of opportunity to perceive 
1. view of event obstructed by tree (no rules limit way to prove/disprove)
v. character for honesty
vi. existence or nonexistence of bias
vii. prior consistent statement
viii. prior inconsistent statement 
ix. existence or nonexistence or any fact testified to
x. attitude toward the action in which he testifies
xi. admission of untruthfulness
3. Extrinsic—impeachment evidence that comes from any source other than the mouth of the witness who is the target of impeachment while that witness is testifying in the proceeding in which the impeachment is attempted
a. anything witness says during direct, cross, or redirect would NOT be considered extrinsic 
b. statement at any other time would, i.e. a deposition
4. FRE 607—any party, including the party that called the W, may attack the W’s credibility
a. still don’t want to have to call a witness if you think you’ll have to impeach them
5. abolishes common law voucher principle, which precluded a party from attacking credibility of their own witness
6. cannot use impeachment of own witness deliberately to introduce prior inconsistent statement to the jury—this would be a pretense to conceal an effort to avoid the hearsay rule
a. party must be actually surprised that witness damaged their case—not required under 607, but some federal courts have focused on this
b. United States v. Hogan: During confession in Mexico, Carpenter implicated D.  When he got back to the US, he recanted his confession.  Prosecution called Carpenter to testify, expecting him to deny involvement of Ds, so that they could offer into evidence his prior inconsistent statement of implicating Ds.
i. RULE: prosecutor may not use such a statement under the guise of impeachment for the primary purpose of placing before the jury substantive evidence which is not otherwise admissible—(all federal courts agree on this)
WITNESS CHARACTER
CHARACTER FOR TRUTHFULNESS: GENERALLY
1. separate from character evidence!
a. witness character rules apply ONLY when character evidence is offered for the purpose of attacking or supporting witness credibility
b. general character evidence rules apply when character evidence is offered to prove conduct
c. i.e. Prosecution for bank robbery where D testifies and denies committing crime.  Evidence that D has prior conviction for theft and thus is not law abiding can be used to impeach D as witness that he would be willing to commit perjury—witness character evidence rules then apply.  But, if want to use prior conviction to prove that D has character of thief so is more likely to commit robbery—general character evidence rules apply.
2. relates to general credibility of the witness, rather than just the believability of specific testimony, and suggests something about the ethics or morals of that witness
a. lying on a job application is character evidence, as opposed to a vision impairment
3. FRE 608(a)—Reputation or Opinion Concerning Truthfulness: Witness’s credibility may be attacked or supported by testimony about the witness’s reputation for having a character for truthfulness or untruthfulness, or by testimony in the form of an opinion about that character.  But evidence of truthful character is admissible ONLY after the witness’s character for truthfulness has been attacked.
4. Opinion Evidence—consists of a personal assessment of a person’s character by one who has sufficient knowledge of that individual’s character to give an opinion worth considering
a. no distinction bw lay and expert opinion, both admissible
5. Reputation Evidence—
a. out of court: consists of what persons in a community have said or done that reflects their opinion of the witness whose credibility is at issue
b. in court: consists of the reputation witness’s testimony as to whether those persons regard the witness in question as truthful or untruthful
c. court requires proof of foundational facts: W must have sufficient exposure to the witness being impeached to form reliable opinions about her character, AND W must show through testimony that she had sufficient contact with the community to form accurate conclusions about the reputations prevailing there
6. Testimony pertaining to ANY other character trait, such as recklessness, inclination toward violence, and testimony concerning general moral character of the witness will NOT be admissible—needs to be truthfulness or untruthfulness (as opposed to 404?)
7. admissible only when the impeaching evidence undermines credibility by suggesting character for untruthfulness—cannot be any attack on credibility
8. CEC 786/787—Character for truthfulness and untruthfulness: see below (#14, #15)
9. FRE 608(b)—Specific Instances of Conduct: Except for criminal conviction under 609, extrinsic evidence is NOT admissible to prove specific instances of witness conduct to attack or support witness’s character for truthfulness.  But, court may, on cross-examination, allow them to be inquired into if they are probative of character for truthfulness/untruthfulness of:
a. the witness (“principal witness”), OR
b. another witness whose character the witness being cross-examined has testified about
c. 608(a) still applies, where character for truthfulness has to have been attacked (“Character witness”)—this is extrinsic evidence, but may be admitted
10. Extrinsic Evidence—Testimony of W while being cross-examined (or on direct examination) is NOT extrinsic evidence—see collateral matter rule
11. Judicial Discretion—still use 403 and 611
12. examples of evidence probative of truthfulness—fraud, lying, using false name, making a false claim, deceptive business practices
13. Hypo for 608(a) and (b):  Direct examination, witness A testifies she saw D commit the crime.  On cross-examination, D asks “Isn’t it true that you lied on your tax return?”  A answers “Yes.” This is permitted by 608(b)(1)—principal W on cross, concerns act probative of character for untruthfulness.  Then prosecution calls witness B who offers opinion that A is a truthful person.  This is permitted by 608(a) bc A’s character for truthfulness has been attacked.  On cross, D asks “Did you know A lied on a job application?”  B answers “Yes.”  This is permitted by 608(b)(2) bc B is a character witness who has testified as to the character for truthfulness of A, the principal witness.
14. CEC 787—Specific instances of conduct—NOT applicable to criminal prosecution.  And ALL relevant evidence admissible.  Only limit is unfair prejudice.
15. CA Distinction—cannot do the cross examination allowed under the federal rules in CA civil case.  Can only use evidence in the form of reputation or opinion
CHARACTER FOR TRUTHFULNESS: CONVCTION OF CRIME
16. FRE 609—Conviction of a Crime
a. Apply to attacking a witness’s character for truthfulness by evidence of a criminal conviction:
i. for a crime that was punishable by death or by imprisonment for more than one year (not misdemeanors), the evidence:
1. MUST be admitted if the witness is NOT a defendant in a criminal case, AND
2. MUST be admitted if the witness is a defendant in a criminal case and the probative value outweighs the prejudicial effect
a. reverse 403: weigh unfair prejudice against probative value
b. when W is NOT accused, evidence admitted unless opposing party shows probative value substantially outweighed by unfair prejudice
c. when W is accused, burden shifts to party offering evidence, and must show that probative value outweighs unfair prejudice
ii. for any crime regardless of the punishment, MUST admit the evidence if the court can readily determine that establishing the elements of the crime required proving a dishonest act or false statement
1. if admissible here, no need to determine whether admissible under (1)
2. probably means elements of the crime are dishonest act or false statement
3. trial judge has no discretion
b. Limit on Using Evidence after 10 Years—applies if more than 10 years have passed since conviction or release from confinement (whichever is later).  Evidence of conviction is admissible only if:
i. probative value substantially outweighs prejudicial effect, AND
1. reverses 403—heavily slanted in favor of exclusion
ii. proponent gives adverse party reasonable written notice of the intent to use it so that opponent has opportunity to contest it
c. Effect of Pardon, Annulment, or Certificate of Rehabilitation—evidence of conviction NOT admissible if:
i. conviction has been subject of a pardon or its equivalent granted upon finding of rehabilitation, and person has not been convicted of a later crime punishable by death or imprisonment for more than one year, OR
ii. conviction has been subject of pardon or equivalent based on finding of innocence
d. Juvenile Adjudications—Evidence of juvenile adjudication is admissible under this rule ONLY if:
i. offered in criminal case;
ii. adjudication was of a witness other than D;
iii. conviction of an adult for that offense would be admissible to attack adult’s credibility (falls under 609a?) , AND
iv. admitting evidence is necessary to fairly determine guilt or innocence
e. Pendency of an Appeal—conviction satisfies rule even if appeal is pending
17. 609 has NO limit on extrinsic evidence
18. 609 inapplicable when offered to prove motive, opportunity, intent, or other facts under 404(b) 
19. Preserving right to appeal—Luce v. United States: D made pretrial motion asking lower court to rule evidence of prior conviction inadmissible, and court denied motion.  D declined to testify at trial, precluding prosecution from offering prior conviction to impeach credibility.  If D testified and had been impeached through prior conviction, trial court’s decision to admit evidence would have been reviewable on appeal.
a. RULE: to raise and preserve for review the claim of improper impeachment with a prior conviction, a D must testify
20. CEC 788—Only felonies of moral turpitude are admissible, and it’s based on a relevance standard.
a. burden on witness to exclude prior conviction
b. CIVIL CASES—to attack credibility of a witness, may be shown by examination of the witness or by record of the judgment, that witness has been convicted of a felony unless pardoned, rehabilitated, or other exonerations
CHARACTER FOR TRUTHFULNESS: RELIGIOUS BELIEFS OR OPINIONS
21. FRE 610—evidence of a witness’s religious beliefs or opinions is not admissible to attack or support the witness’s credibility
22. rule is inapplicable when evidence offered for any other purpose besides (un)truthfulness
23. court has discretion under 403
IMPEACHMENT: BIAS, MOTIVE, AND INTEREST
1. often only proven circumstantially, and only a given W can testify directly about state of mind
2. limited by relevance rules, constitutional rights, other rules of evidence, discretion powers of court under 403 and 611
3. accused may have a constitutional right to impeach prosecution witnesses for bias
4. courts generally do not impose admissibility limits on extrinsic evidence of bias
5. courts generally require that an impeaching party must give a witness an opportunity to admit or deny bias as a condition to admitting extrinsic evidence of a prior statement of the witness proving bias
6. generally, if W denies facts indicating bias, extrinsic evidence of those facts is freely admissible, but if W admits to making statement, extrinsic evidence might be cumulative, or could instead not adequately reveal the bias—courts will determine on case by case basis
7. United States v. Abel: Witness for prosecution testified first (WP).  Then witness for defense (WD) testified to impeach WP.  Then WP recalled to impeach WD, saying WD lied to protect D.  Court held that evidence showing WD’s and D’s membership in prison gang that required members to lie for each other was sufficiently probative of WD’s possible bias towards D to warrant its admission.  Also, highly probative bc not just any group membership (book club), but scary Aryan gang membership—type of organization may be relevant to show bias.
a. It is permissible to impeach a witness by showing his bias under federal rules.  It is relevant under FRE bc makes facts more or less probable (common law used to justify impeachment under federal rules on ground of bias)
b. can always cross examine AND use extrinsic evidence to impeach on grounds of bias
IMPEACHMENT BY CONTRADICTION
1. Contradiction of one W by testimony of another W can serve 2 purposes (usually serves both):
a. testimony of second can be used to establish facts to which W testifies (truth of matter)
b. can be used to show that first W lacks credibility (impeach)
2. limited by general rules governing form of questions, dangers of unfair prejudice, etc.
3. Only common law rule specifically governing/limiting impeachment by contradiction: Collateral Matter Rule: Extrinsic evidence is NOT admissible to contradict a witness on a collateral matter.
a. Collateral Matter—a factual matter that has no importance to the case except in its tendency to undercut the credibility of a witness by contradiction rather than in some other manner
i. evidence that is relevant to a substantive issue in the case is not collateral; also, not collateral if says something about W’s credibility beyond contradicting him even if not relevant to substantive issue
ii. ONLY applies to extrinsic evidence
b. Hypo: Prosecution claims that D instigated fight with V and killed V without provocation.  D claims self defense.  Prosecution calls W1 who testifies that D started fight and stabbed V for no reason.  D calls W2 who testifies that just before D stabbed V, V threatened to kill D.
i. W2’s testimony is NOT collateral bc tends to supply D with substantive defense
c. Hypo: What if W1 testified that when fight broke out, she was sitting alone at a table watching other people in the bar, and W2 testifies that W1 was actually intently watching TV.
i. W2’s testimony is NOT collateral bc contradicts W1 AND casts doubt on whether W1 observed events
d. Hypo: What if W1 instead testified that she watched the fight while drinking diet coke, and then W2 testifies that it was not diet coke but regular coke.
i. W2’s testimony IS collateral—only purpose would be to impeach W1 by contradiction
e. Hypo: What if W2 said in response to above diet coke testimony, that W1 was drinking her 5th gin and tonic
i. W2’s testimony is NOT collateral bc does more than contradict, goes to opportunity to perceive
f. Hypo: On cross examination, D asks “Isn’t it true you were drinking a regular coke and not diet coke?”
i. W1’s answer would go to a collateral matter, but it IS admissible bc not extrinsic evidence
g. CA—balancing test based on probative value of evidence, BUT weighted in favor of exclusion (probative value must substantially outweigh unfair prejudice)
i. collateral evidence is a relevancy issue—must be relevant to issues in case, or is collateral and cannot introduce through extrinsic evidence
ii. ON EXAM—may be admissible
h. FRE—no specific rule governing impeachment by contradiction, but court can use authority under 403 to put into effect equivalent of collateral matter rule—usually common law application and federal rule balancing will have the same result
IMPEACHMENT BY PRIOR STATEMENTS OF WITNESSES (and proof of substantive facts)
PRIOR INCONSISTENT STATEMENTS
1. FRE 801(d)(1)(A)—Not hearsay—exemption: Declarant testifies and is subject to cross examination about prior statement, and statement is inconsistent with the declarant’s testimony and was given under penalty of perjury at trial or other proceeding, or in a deposition.
a. if NOT made under oath, can ONLY be used for impeachment
2. FRE 613:
a. Showing/Disclosing Statement during Questioning—when questioning W about the W’s prior statement, party need not show it or disclose its contents to the W.  But the party MUST, on request, show it to an adverse party’s attorney.
b. Extrinsic Evidence of a Prior Inconsistent Statement—Extrinsic evidence of prior inconsistent statement is admissible ONLY if the W is given an opportunity to explain or deny the statement and an adverse party is given an opportunity to question the W about it.
i. does NOT apply to admissions under hearsay exemption
ii. giving opportunity—can reserve time after W leaves, instruct that they haven’t been excused, make sure they can come back.  don’t need them to explain in that moment.
3. Two reasons for offering inconsistent statement:
a. Substantive—party wants fact-finder to accept the truth of the prior statement in place of testimony at trial
i. statements to police officers or in sworn affidavits are NOT included, but can still be used to impeach
ii. United States v. Owens:  V was struck over the head and so his memory of attack was severely impaired.  Shortly after attack, V named D as attacker and identified D’s photograph.  On cross, V admitted he couldn’t remember seeing who attacked him.  Is a W subject to cross examination if he testifies he does not recall substance of prior statement he had made at an earlier proceeding under oath?
1. RULE: W is regarded as subject to cross examination when he is placed on the stand, under oath, and responds willingly to questions.
a. limitations on scope of examination by trial court or assertions of privilege by witness may undermine to such a degree that cross-examination within rule no longer exists
2. RULE: Meaningful cross examination is NOT lost when W asserts memory loss.
iii. Foundational Requirements—if inconsistent statement is proven through extrinsic evidence, then W being impeached must be given an opportunity to explain or deny the inconsistent statement at some point
1. this foundation does NOT apply to party admissions
b. Impeachment—party wants jury to be aware that W has made statement inconsistent with his testimony, so is not credible
i. can still use a prior inconsistent statement to impeach, even if not made under oath subject to penalty of perjury (not using to prove truth of matter asserted so ok)
ii. Courts relaxed common law rule that requires counsel to disclose statement before attempting to impeach witness—NOT necessary to show declarant-witness prior statement OR to disclose its contents before using statement to impeach W
1. same for offering extrinsic evidence (can offer before allowing W to explain)
iii. Non-Collateral Requirement—extrinsic evidence is inadmissible to contradict a witness as to a collateral matter; includes any of the W’s prior inconsistent statements of a collateral nature
1. not technically in FRE, but courts use 403 to implement it
iv. FRE 806—When hearsay statement has been admitted, declarant’s credibility may be attacked, and then supported, by any evidence that would be admissible for those purposes if the declarant had testified as a witness.  Court may admit evidence of declarant’s inconsistent statement or conduct, regardless of when it occurred or whether declarant had opportunity to explain or deny it.
1. if declarant does not testify, impossible to cross examine so extrinsic evidence becomes only means to prove facts
2. this rule circumvents 613 (exclusion of extrinsic evidence unless declarant has opportunity to explain), and exempts statements of non-testifying declarants
a. i.e. Murder case prosecution offers a dying declaration of V accusing D of committing crime.  D would be permitted to offer into evidence prior statement of V accusing a different person.
i. even if prior statement does not qualify as dying declaration, would be admissible to impeach V/declarant since would not be hearsay if offered for limited purpose
ii. AND 806 lets this extrinsic evidence in to impeach even though no means of providing V/declarant opportunity to explain
v. Limited Admissibility—bc many prior inconsistent statements admissible only to impeach, particularly important to consider limited admissibility, and potentially to exclude on 403 grounds, particularly when statement directed to crucial, disputed issue
4. Inconsistency Requirement—direct contradiction is NOT required (prior omission of material facts; prior lack of knowledge; current lack of memory)
5. CEC 1235—All prior inconsistent statements admissible as substantive evidence, regardless of whether they were given under oath, as long as the W testifies at trial
a. does not included term “prior” so any subsequent statements may be used to impeach
i. can subsequent statements also be used to prove truth of matter asserted?
b. procedure same as FRE—statements do not have to be shown to W, but have to be shown to opposing counsel if requested, and extrinsic evidence is admissible if W has an opportunity to explain or deny statement
c. prior inconsistent statements are an exception to the hearsay rule, and may be used for impeachment AND to prove truth of matter asserted (under FRE, exemption)
PRIOR CONSISTENT STATEMENTS
1. FRE 801(d)(1)(B)—Not hearsay—exemption: Declarant testifies and is subject to cross-examination about the prior statement, and the statement is consistent with the declarant’s testimony and:
i. is offered to rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper influence or motive in so testifying; OR
ii. to rehabilitate declarant’s credibility when attacked on another ground
1. FOR EXAM: use new language that makes it now admissible when W impeached by prior inconsistent statement or claim of a lack of faulty memory only…what does this mean?
b. statement MUST have been made before any improper influence or motive to fabricate arose
i. Tome v. United States:  D charged with molesting his young daughter.  Govt. called witnesses who testified about daughter’s prior statements inculpating D, but she made those statements after she was allegedly told to say them in order to live with her mother (improper motivation).  Court held that it should follow common law rule, requiring consistent statements to have been made before improper influence.
1. RULE: The consistent statements must have been made before the alleged influence, or motive to fabricate, arose.
c. NOTE: statement need NOT have been made under oath to be substantively admissible
d. Foundational Requirements:
i. prior consistent statements not admissible to support credibility unless credibility has been attacked (typically in the form of an inconsistent statement or motive to lie), AND, must have been made BEFORE alleged fabrication/improper motive arose
1. timing not explicit under FRE, but supreme court adopted it in Tome
2. CEC 791—Prior consistent statement admissible if:
i. offered in response to a charge, express or implied, of recent fabrication, or that the W had been influenced by bias or improper motive, AND statement was made before the bias or influence allegedly arose; OR
1. does NOT include fabrication, just improper motive
ii. prior consistent statement offered AFTER evidence of a prior inconsistent statement has been introduced, if consistent statement made before inconsistent statement
b. once properly introduced, prior consistent statement may be used to prove truth of matter asserted, and to prove rehabilitation
3. Comparing Prior Inconsistent Statements with Prior Consistent Statements:
a. Prior consistent statement is NOT admissible to support credibility unless it is ALSO admissible to prove the truth of the matters asserted in that statement (either admissible for substantive and credibility, or neither).  But prior inconsistent statements may be admissible for limited purpose of impeachment.
i. jurors are much more likely to understand difference bw prior inconsistent statement offered to impeach and to prove truth of matter asserted than prior consistent (if someone makes a bunch of inconsistent statements, know not reliable, but if someone makes a bunch of false, consistent statements, wouldn’t know they were unrealiable)
b. Prior inconsistent statements MUST have been made under oath to be admissible substantively, NOT required for prior inconsistent statements
c. 613 does NOT apply to prior consistent statements
4. NOTE: ON EXAM:
a. if it says “inadmissible bc of the collateral matter rule: FALSE”
b. if it says “inadmissible bc of the collateral matter policy: TRUE”
_______________________________________________________________________________________
KNOW FOR EXAM
1. if question prefaced “under CA evidence code” or “under Federal rules”, automatically answer from those specific rules
2. if question is not prefaced as above, means answer would be the same under either rule
3. on hearsay/not hearsay portion ONLY:
a. EXEMPTIONS DO NOT APPLY—an admission, prior ID, etc., in this section is HEARSAY
b. EXCEPTIONS DO NOT APPLY—dying declaration, etc., in this section is HEARSAY
4. in the true false portion:
a. EXEMPTIONS WILL APPLY—i.e. an admission here will be NOT HEARSAY
5. in the multiple choice section:
a. EXEMPTIONS WILL APPLY—i.e. an admission here will be NOT HEARSAY
6. ^^^^^DOUBLE CHECK ALL THIS^^^^^
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