The Process of Proof
I. THE TRIAL
a. Introduction
i. Trial involves telling a story
ii. Adversary system and rules of evidence are mechanisms to strike balance between truth and competing goals of trial
iii. Evidence can promote and serve law’s substantive goals by influencing the behavior of non-lawyers outside CT room
b. Evidence and the Rules
i. CEC 140: evidence means testimony, writings, material objects or other things presented to the sense that are offered to prove the existence of nonexistence of a fact
1. Evidence rules are directed towards words spoken by witnesses and tangible evidence shown to the fact finder
ii. FRE (1975) – adoption of CL evidence rules mostly
1. FRE 102 – entrust judge with responsibility
2. Biased in favor of admissibility
iii. Evidence rules are subject to overarching con law rules
c. Stages of Trial
i. Evidence affects the way lawyers plan their cases before trial – admissibility of evidence is crucial factor in determining outcome of trial – must ALWAYS thing about what they much prove ad how they will prove it
ii. Pretrial motions
1. Motions in limine: attempt to resolve important issues outside the hearing of the jury – avoid possibility that the jury will hear questioned evidence before the CT rules on admissibility
2. Many pretrial motions concern admissibility
3. CT may refuse to make pretrial ruling b/c admissibility may depend on context in which evidence is offered
4. Important opportunity to shape what issues are presented to jury and resolve certain conflicts before they arise
iii. Jury selection
1. Occurs voir dire
2. Challenge for cause: jurors answers reveal disqualifying information (familiarity with facts or parties, possible bias or unwillingness to follow law)
3. Peremptory challenges: allowed to challenge without showing cause
iv. Preliminary jury instructions
1. CT informs jurors that they must decide ALL questions of fact – cannot be influenced by sympathy, prejudice or passion
2. Forbidden to make independent investigation
3. Statement of counsel NOT evidence
4. Must not speculate about how a witness might have answer a question to which CT sustained objection
5. Must disregard ANY stricken answer
6. Must NOT speculate about insurance covering any party
v. Opening statements
1. Plaintiff/prosecution goes first
2. Present fact finder with roadmap of case
3. Defense can go right after OR wait until P makes case in chief
4. D has 2 advantages:
a. Ps opening statement may help D decide what evidence to offer
b. If they wait for P to present case in chief they can call them out for failing to keep promises
5. VERY IMPORTANT – party that is best able to set the tone flow and agenda has best chance to win
vi. Presentation of evidence and limit instructions
1. Evidence comes most notably from direct and cross examination, the presentation of documents, and real and demonstrative evidence in the form of exhibits
a. Real: tangible item
b. Demonstrative: chart, diagram or CT room reenactment
2. Direct examination: party that calls witness questions witness
a. Witness tells story
3. Cross examination: opponent questions the witness with the goal of casting doubt on their direct examination
a. Attorney tells story
4. Limiting instruction: if CT sustains objection they may instruct jury to disregard any inference that may be drawn from question – if CT grants motion to strike the will instruct jury to disregard the answer
5. FRE 105 – limited admissibility 
a. Evidence that is admissible against one party but not another
b. Evidence admissible for one purpose but not another
6. If danger that juror will ignore CTs instruction is too great the CT may determine that evidence should be excluded entirely 
vii. P’s Case in Chief
1. P bears burden of producing sufficient evidence establish EVERY element of the prima facie
2. At close of P’s case in chief D may ask the CT to dismiss the case on the ground that they P failed to meet their burden
3. P must satisfy evidence to justify a fact-finder in awarding a verdict in its favor
viii. D’s Case in Chief
1. If D has asserted an affirmative defense they have the burden to produce sufficient evidence to survive motion by P to dispose of defense as a matter of law
2. D should always present evidence to undermine elements of P’s prima facie case
ix. P’s rebuttal case and D’s surrebuttal
1. After D presents their case P can respond by presenting evidence rebutting D’s presentation
a. Normally limited to issues presented by D in their case in chief BUT CT may allow other evidence in the interest of justice
2. If CT deems it appropriate D may be given a surrebuttal – more likely if P can go beyond D’s case in chief
x. Motions after the Presentation of Evidence
1. After evidence is presented either party can ask CT to decide all or part of case as a matter of law
xi. Closing Arguments
1. Party with burden of persuasion of affirmative claims (usually P) goes first
2. MAY NOT state facts not supported by record but can explain why some should be viewed more favorably or more credibly
xii. Jury Instructions
1. Inform jury of facts they must find in order to render a verdict
xiii. Jury deliberation/verdict
1. General verdict: declares who wins and remedy
2. Special verdict: answers a series of questions posed by CT
xiv. Post Trial Motions and Entry of Judgments
1. Anyone other than gov’t can appeal
II. Appellate Review of Evidentiary Issues
a. Successful appeal on evidentiary error is 3 step process:
i. Party must preserve issue for appeal – obtain clear ruling and make sure record is complete
ii. Party must persuade appellate CT that TC committed an error in admission or exclusion of evidence
iii. Party must convince appellate CT that error affected a substantial right 
b. Party MUST make a record of the error
i. Need to object and state grounds for objection
1. Must be timely 
ii. If CT excludes evidence must make an offer of proof
1. Make a record of what the substance of the excluded evidence would have been
iii. Must do this because:
1. Gives TC opportunity to assess its own ruling
2. Without a record that clearly reflects the nature of the evidence and evidentiary issue – appellate CT cannot effectively determine if TC committed an error and whether it affected a substantial right
iv. EXCEPTION – if TC commits a plain error appellate CT will review without a record (error that is SO obvious a formal objection is not necessary to alert CT to problem)
c. Appellate CT will reverse if they conclude that the error substantially swayed jury or had material effect on verdict
i. Excluded evidence went to crucial issue
ii. Error that is technical or went to marginal issue more likely harmless error
d. Appellate CT gives great deference to TC evidentiary rulings
e. FRE 403: trial CT may exclude relevant evidence if CT finds probative value is substantially outweighed by concerns
f. FRE: empowers trial CT to exercise control over the mode and order of interrogation of witnesses, scope of cross and use of leading questions
III. Sources of Evidence
a. TWO sources of evidence – witnesses and real evidence
b. Witnesses
i. Competency in general
1. FRE 601: focus on the witness
a. CEC 701 – same as FRE 601
2. MOST people are competent but not always credible
3. State law can control competency – FRE 601 requires application of state law when:
a. Issue arises in a civil action or proceedings
b. Concerns and element of a claim or defense AND
c. The claim or defense is one as to which state law supplies the applicable substantive rule
ii. Judge’s competency 
1. FRE 605: Judge CANNOT testify in a trial over which they preside
2. May seem TOO credible as a witness
3. If judge was important info in a case then they could not be impartial and is typically disqualified from presiding in a case where they may be called as a witness
iii. Juror’s competency
1. FRE 606: juror cannot testify in case in which they are acting as a juror
2. If they have personal knowledge of case they cannot be impartial
3. CANNOT testify about deliberations or mental processes and emotions that played a role in decisions
4. FRE 606 EXCEPTIONS:
a. Juror can testify to presence of extraneous prejudicial information
b. Can testify about outside info (bribes or threats)
c. Can testify about a mistake made when entering verdict on verdict form
iv. Hypnosis
1. Issue is normally framed in terms of competency of an individual
a. Recollection from hypnosis may be unreliable products of the hypnotic experience rather than events
2. Worry about suggestion and confabulation
3. Four approaches for competency of witness whose recollection was refreshed through hypnosis:
a. Witness is per se competent: jury asked to examine credibility in light of effects of hypnosis as demonstrated by cross examination, expert testimony and instructions from CT
b. Witness is per se incompetent: witness is incompetent to testify except as to those matters the witness recalled prior to hypnosis
c. Witness is competent if safeguards are employed: CT permits witness to testify if certain procedures followed – common procedures:
i. a psychiatrist or psychologist experiences with hypnosis and not regularly employed by police conducts session
ii. session is recorded
iii. before hypnosis, a detailed record is created of witness’s then existing recollection
iv. only allowed it hypnotist and subject are present during session
d. Witness is competent if, on balance circumstances suggest reliability: review of all the circumstances having a bearing on reliability – balance risk against value of testimony – CT may consider:
i. use of procedural safeguards during hypnosis
ii. presence of suggestive statements or other cues during hypnosis
iii. presence of corroborating evidence
iv. consistency of pre and post hypnosis testimony
4. CEC 795
a. MUST preserve pre-hypnosis knowledge and ONLY this is admissible
b. ONLY applies in criminal cases
v. Personal Knowledge
1. FRE 602: witness can only testify if they have personal knowledge
2. can only have personal knowledge of facts if they perceived those facts with one or more of senses
3. sensory perception AND witnesses comprehension, memory and ability to communicate the events perceived
4. knowledge must be sufficient to support a finding  of personal knowledge – reasonable juror could conclude that witness perceived, comprehended and can communicate facts
5. prove personal knowledge by showing that witness was at the scene, establish that they were in a position to observe, hear or otherwise perceive the event with their senses
6. problems with perception go to credibility NOT admissibility 
7. part of the foundation for the rest of the evidence rule – CANNOT testify about opinions and conclusions
8. EXCEPTION: FRE 703 sometimes allows expert witnesses to testify based on facts she did not perceive with their own senses
vi. Oath/Affirmation
1. FRE 603: 
2. want to impress the duty on witness’s conscience
3. ALSO only perjury if you lie under oath
c. Real Evidence
i. Tangible evidence
1. Evidence that you can touch
2. Two kinds:
a. real evidence: item that was DIRECTLY involved in the events at issue in the case – once admitted the jury can examine it and can be present in jury room
b. demonstrative: item that merely illustrates testimony – only allowed if the testimony it illustrates is admissible and it accurately reflects the testimony
ii. Authentication
FRE 901
CEC 1400-1402
1. Authentication: the process of proving that an item of evidence is what it’s proponent claims it to be
2. FRE 901 recognizes three general principles:
a. Evidence must be authenticated in order to be admitted
i. CT decides
ii. Even after admitted you can admit other evidence contesting authenticity
b. Evidence is authenticated by showing that the item is what the proponent claims it is
c. Showing must be sufficient to support a finding
i. Proponent bears burden to authenticate – evidence must be sufficient to support a finding
ii. Same standard as personal knowledge requirement
3. Physical objects can be authenticated by witness if they perceived it under any circumstances that permit them to establish its relevance
4. Documents can be authenticated by witnesses if they wrote it, signed it, used it or saw others do so
5. Conversation can be authenticated by participant or listener
6. Personal knowledge required to authenticate a photograph depends on what the party offering it claims it is
7. Authentication by chain of custody
a. When item is unique witness can often authenticate it based on just seeing it once
b. When relevance depends on proving it is a specific item rather than generic chain of custody is required to establish it is the same item
c. To prove chain of custody proponent must show that it was continuously in the safe keeping of one or more specific persons – beginning with event up to time item in CT
d. Chain of custody establishes foundation that permits inference that evidence is item associated with event
8. Self Authentication
a. FRE 902:
b. These need NO extrinsic evidence to be admitted
i. Extrinsic evidence: evidence other than the item of evidence in question
c. Authentication requirement of FRE 901(a) can be satisfied by self-authentication
d. If  an item is not self authenticated nor authenticated otherwise it is inadmissible
iii. Best evidence rule
1. FRE 1001 – definitions
2. FRE 1002 – requirement of original
3. provides a safeguard against unreliable evidence concerning contents of a writing, recording or photograph – prefer the original!
4. Recognizes that the reliability of secondary evidence is often HIGH while the exclusion of the evidence may present GREAT DANGER to accurate fact finding
5. Scope of FRE 1002 is limited in 2 ways:
a. Does NOT apply to evidence of tangible items other than writings, recordings and photographs
b. Does NOT apply to ALL evidence concerning writing, recordings and photographs
i. Applies ONLY to evidence offered to prove the contents of such items
ii. Typically applies when contents of legal instrument are in dispute or when a fact at issue is revealed by contents of a writing or a photograph
6. EXCEPTIONS
a. FRE 1003 – admissibility of duplicates
b. FRE 1004 – admissibility of other evidence of content
c. FRE 1006  - summaries
d. Secondary content is often admissible – usually does not present significant danger of inaccuracy
i. Better copying techniques
ii. Discovery rules allow parties to compel production of originals
d. Judicial notice
i. FRE 201
ii. Adjudicative facts
1. Facts that are indisputable can be established quickly and easily without presenting evidence (judicial notice)
2. Appropriate in following circumstances:
a. Fact at issue can be established conclusively by consulting reliable sources; and
b. Party seeking to establish the fact presents those sources to the CT; and
c. Opponent is given opportunity to contest propriety of CT taking notice of fact
3. Normally these are left to the jury (ANY fact along chain of reasoning)
4. Fact must not be subject to reasonable dispute – either:
a. Generally known the jdx OR
b. Capable of being determined by consulting authoritative sources
5. How does CT take judicial notice?
a. CT may take notice whether or not it is requested
b. If party that request judicial notice presents necessary info to CT the CT MUST take notice
c. Preserves the right of the adverse party to be hear
6. May be taken at ANY time
a. Exception to general rule that no new evidence is allowed on appeal
7. In civil case: when CT takes judicial notice they must inform jury that the fact is established conclusively
8. In criminal case: when CT takes judicial notice must instruct jury that it may or may not accept the noticed fact as conclusive
iii. Judicial Notice of Law
1. FRE 201 does not regulate CTs power to take judicial notice of law
2. Conventions CTs follow when taking judicial notice of law: (p. 75)
a. Law of same state (domestic): parties brief CT on law – regularly done
b. Federal law: same standards apply to any controlling federal law
c. Law of other states: at CL Ct did not take judicial notice of other states - Uniform Judicial Notice of Foreign Law Act – requires ever CT in adopting state to notice the statutory and CL of other states when procedural requirements are satisfied
d. Law of foreign nations: at CL decided by jury – UJNFL makes it something CT decides but not by judicial notice
e. Municipal law: reluctant to take judicial notice of municipal law – must follow regular means of pleading/proof
iv. Judicial notice of legislative facts
1. CTs often engage in law making when they exercise their judgment and interpretive power to decide applicable rules
2. When this happens they must make assumptions about the world where the law operates – legislative facts
a. Relevant to legal reasoning and law making process
3. No rules regulate this
4. CT are permitted to take judicial notice of legislative facts – different standard then adjudicative facts
e. Burdens of Proof and Presumptions
i. Affects the way in which the fact finder is supposed to view the evidence
ii. Burdens of proof establish preference in favor of or against particular parties depending on the evidence that has been or can be produced
iii. Burden of persuasion: 
1. Established by substantive law
2. Determines:
a. The amount of proof that must exists for a fact to be deemed proven
b. Allocation of the burden identifies which party must lose if the burden is not satisfied
iv. Burden of production:
1. At every point in a case one party has responsibility to offer evidence in support of its position – they have the burden of production
2. When CT is asked to decide the outcome of  a case have to see if the party who bears burden has offered enough evidence
v. Presumptions establish preferences in favor of or against existence of certain facts
1. Requires fact finder to accept that certain facts are true if they find that other facts are true
2. Presumption: conclusive of fact that the law requires the fact finder to draw from another fact or group of fact
vi. Inferences are permissive while presumptions are conclusive
1. Presumptions are rebuttable
Relevance
FRE 401
FRE 402
I. What is Relevant?
a. Basic Definition
i. FRE 401 provides that evidence is relevant if it has any tendency to make more or less probable the existences of a fact that is of consequence
ii. Relevancy exists as a relation between an item of evidence and a proposition sought to be proved
iii. CANNOT determine whether evidence is relevant until you know the fact it was offered to prove – the fact must be of consequence in determining the outcome of the case
iv. Once you know the fact logic determines if it is relevant
b. Relevance v. probative value
i. Relevance is an on-off proposition – either relevant or not regardless to the degree which it helps establish existence of a fact
ii. Probative value is a matter of degree
1. Relevant evidence has a high probative value if it has a significant effect on the existence of a fact
iii. Most rules of evidence are concerned with relevance more than probative value
1. If relevant it is admissible UNLESS excluded by other rules or constitution
c. Materiality
i. To be relevant evidence must:
1. Make more or less probable
2. A fact of consequence (materiality)
ii. Facts are of consequence if they are either necessary elements under applicable substantive law or other facts from which a necessary element may be inferred
1. To know whether evidence is relevant must know the applicable substantive law
iii. Relevancy analysis is driven by nature of case
d. When does evidence make a fact more or less probable?
i. Generalization: unstated assumption about reality that we believe to be true more often than not and that can be applied to the issue at hand
ii. Evidence  inference (generalization supporting the inference)
iii. Evidence becomes relevant when subjected to one or more generalizations the fact finder accepts as valid
iv. Probative value of evidences depends on the number of inferences between evidence and conclusion
1. If single link in inferential chain is broken/does not work then evidence is irrelevant
2. As long as each step is supported by a defensible generalization and an inference drawn from that generalization the evidence is relevant
v. Relevance only depends on whether it is the rational link between links on inferential chain
vi. Probative value depends on strength of each inference
1. Probative value of the evidence can be stated as the product of the probabilities of each link in the chain (product rule)
II. Balance Probative Value Against Dangers
a. Introduction
FRE 403
i. Some relevant evidence is excluded because of rules and other relevant evidence excluded because there is sufficient danger or cost to justify giving TC discretion to exclude it
ii. Important features of FRE 403
1. Only applies to relevant evidence
2. CT must weigh probative value and danger of evidence if admitted
3. ONLY if the dangers SUBSTANTIALLY OUTWEIGH the legitimate probative value may the CT exclude it
a. Rule is weighted in favor of admissibility
4. CT has discretion to strike balance
iii. Appellate CT usually defers to TC	
1. Counsel has responsibility to make CT articulate reason for FRE 403 ruling – without it appellate CT struggles to decide it TC abused discretion
b. Probative Value
i. Assessment of weight – degree to which an item of evidence affects the likelihood that a fact of consequence is or is not true
ii. Two factors:
1. Logical force of evidence (product of strength and number of inference that connect evidence to ultimate fact to be proven)
2. Context in which it is offered
c. Dangers
i. CT may exclude evidence for numerous reasons:
1. Presentation may consume too many resources and time involved may distract jury from primary focus
2. May exclude cumulative evidence
3. Unfair prejudice
ii. Unfair prejudice is main concern of FRE 403
1. Undue tendency to suggest decision on an improper basis – commonly emotional
iii. Two kinds:
1. Inferential error unfair prejudice – situation where the jury misconceives logical import of the evidence – either by deciding that the evidence is probative of fact when it is not OR deciding that it is more or less probative than it is
2. Nullification prejudice – presentation of evidence invites jury to lawlessness – evidence is of such a nature that the jury may want to punish or reward a party regardless of guilt or liability – ignoring law
a. can also occur from jury’s inability or refusal to follow CTs instruction about limited use of evidence
iv. CT can exclude evidence if they think the danger of jury doing one of these things outweighs probative value
III. Undisputed Facts
a. FRE 401 only requires that evidence tend to prove a fact of consequence, not a fact in controversy
b. CEC 210: relevant evidence is evidence having any tendency in reason to prove or disprove any disputed fact that is one of consequence to the determination in action
i. Undisputed fact is IRRELEVANT 
ii. Automatically inadmissible
iii. DIFFERENT THAN FRE
IV. Probabilistic Evidence
a. The most that can be expected from evidence is that it tells us something about the probabilities of the pertinent facts
b. Probabilistic evidence is often presented in the form of an expert’s opinion concerning the meaning of a large mass of data
c. Dangers of this kind of evidence:
i. Accuracy in underlying data may be dubious
ii. Manner in which it is assembled might be statistically invalid
iii. Even if it is reliable it can overwhelm other compelling evidence and may obscure the meaning of the applicable burden of proof
iv. Because it is often expressed in numerical terms it can be manipulated in ways that make it difficult for lay juries to understand and weigh against more familiar defects on conventional evidence
d. Product rule: probability of several things occurring together is the product of their separate probabilities 
V. Preliminary Questions of Fact
FRE 104
a. Generally
i. There are some rules of evidence that refer to facts that make evidence admissible ONLY if certain facts exist
ii. Preliminary question of fact: factual question that must be answered as a preliminary step in determining the admissibility of the evidence
iii. FRE 104(a): TC has power to decide whether the preliminary fact is true
1. Disadvantage: involves CT in fact finding
2. Advantage: preserves the policies and rationales behind evidence (usually matters that jurors are not likely to understand or have an interest in maintaining)
3. Wants to minimize the extent trial judges intrude on power of jury to decide facts
b. Conditional relevancy
i. Whenever important trial values would not be endangered by jury determination of preliminary facts the jury should be allowed to decide – ONLY let judge decide when necessary
ii. As long as the prosecution has made a threshold showing sufficient to allow a rational fact finder to conclude what the evidence is offered to prove the evidence is admitted
1. Judge performs screening rule under FRE 104(b)
iii. Conditional relevancy: evidence is NOT relevant unless a particular fact is true
iv. Determination about witnesses personal knowledge is left to jury subject to judge ‘s threshold determination that there is evidence sufficient to support the finding of personal knowledge
1. Little risk that jury would consider the testimony if witness lacks personal knowledge
2. Personal knowledge is NOT a conditional relevancy issue
c. Rule 104(a) vs. Rule 104(b)
i. Two differences:
1. The amount of proof of preliminary fact that must be proved before CT may admit evidence
2. Nature of the evidence the CT may consider in deciding whether that level of proof exists
ii. FRE 104(a)
1. To decide preliminary facts under FRE 104(a) CT is involved in process of determining admissibility of evidence NOT the ultimate guilt or innocence
a. Preponderance or more likely than not standard 
2. CT may consider ALL evidence – even inadmissible evidence
a. Only excluded evidence is evidence subject to a privilege
iii. FRE 104(b)
1. CT will admit evidence subject to the introduction of evidence sufficient to support a finding of the condition as fulfilled
a. Requires CT to admit evidence if a reasonable juror could conclude the preliminary fact
b. Bar is low BUT cannot admit evidence unless it finds this minimal standard is satisfied
2. CAN ONLY consider admissible evidence
d. Caveats
i. Conditional relevancy is an on-off proposition
1. Assumes a type of reasoning that people do not really use
2. More likely that jurors will give some credit to the questioned evidence even if they believe its highly unlikely that the preliminary fact is not true
ii. When there is doubt about the validity of a generalization supporting the relevance of particular evidence CT has options
1. Call expert
2. Address relevance arguments to judge per 104(a)
a. Pros: keeps irrelevant evidence from jury
b. Cons: relevance determination depends on one person’s life experience
3. Relevance arguments addressed to jury – constrain CTs role to FRE 104(b)
Hearsay
I. Introduction
a. 4 categories of possible sources of inaccuracy or inaccurate understanding because of hearsay:
i. perception – accuracy of source’s perception of the event
ii. memory – the accuracy of the source’s recollection of the event
iii. sincerity – source’s honesty about the event
iv. narration – adequacy of source’s communication of thoughts
b. Basis of cross examination is to examine these possible sources of inadequacy 
c. Hearsay is concerning with twice removed statements – cannot question person with personal knowledge of the event
d. MAIN issue with hearsay is not that the information is ALWAYS unreliable but that the reliability cannot be tested when it was made
e. Value of confrontation is very important policy behind hearsay
i. 6th amendment confrontation clause: fairest way to prove one’s case is through the use of live witnesses, testifying under oath in CT subject to cross-examination and in presence of opponent
ii. Hearsay attempts to enforce this principle by establishing a preference for live testimony
f. In criminal cases, admissibility is subject to hearsay AND confrontation clause
g. Hearsay problem exists EVEN when witness and declarant are the same 
II. The Rule
FRE 801
FRE 802
a. Statement 
i. A persons oral or written assertion OR a person’s non verbal conduct if they intended it as an assertion
ii. Assertion: action of declaration or positively stating – the act of affirming or asserting or stating something
iii. Can be conduct as long as they intended to convey something
iv. Questions are generally NOT assertions
v. Nonassertive conduct NOT a statement
vi. Have to look at context to decide if conduct is assertive
b. Declarant
i. Person who made the out of court statement
ii. Sometimes multiple declarants – multiple hearsay or hearsay within hearsay
iii. Utterances of animals are not subject to this rule – they are dealt with in terms of relevance and probative value
iv. Conduct of a mechanical device is NOT a statement
c. Outside court
i. Any statement not made at the trial or hearing at which it is offered qualifies
ii. Testimony given at trial is a statement not made while testifying in the current trial or hearing if it is offered at a later trial in different case
d. Offered to prove the truth of matter asserted
i. Two determinations:
1. Determine purpose for which proponent has offered the evidence
a. Which party is offering it
b. How is it relevant to that party’s case
c. BEFORE you get to hearsay analysis MUST identify purpose for which proponent offered evidence and decide if it is relevant
i. If NOT relevant no need to decide if it is hearsay
2. Determine the first inference in the chain of reasoning that leads from the statement to the conclusion
a. Only have to consider the first inference
b. First inference rule: a statement a party offers in evidence is offered to prove the truth of the matter asserted ONLY if the first inference from the statement must be true in order for the statement to prove the factual conclusion the party wishes to prove
c. it is hearsay if the matter it asserts MUST be true in order to be relevant
d. if first inference is not accurate then it is not relevance, relevance depends on truth of matter asserted
III. Utterances and Conduct that are NOT Hearsay
a. Independent legal significance
i. When speaking of words constitutes an act to which the substantive law attaches legal significance (i.e. formation of an oral K) the words spoken are not merely evidence they are the act
ii. It is the speaking of the words that matters NOT the credibility of the speaker
1. Only cross examination is of witness who repeats the words – can test their credibility on cross
iii. If CT treated these as hearsay it would elevate evidence law above substantive law
iv. Evidence law is procedural – creates an orderly way to effectuate demands of substantive law
b. Value of Evidence Derives from Fact Words were Spoken
i. Not the content of the words but the fact that the speaker said ANYTHING at that moment that matters
ii. Words spoken do not derive value from content – credibility of speaker is NOT important
1. Only person whose credibility is important is the witness who relates speaker’s words and they are on the stand
c. [bookmark: _GoBack]Effect on the Listener
i. Sometimes words/conduct are relevant because of the effect they have on the listener
ii. Relevance does NOT depend on credibility of declarant, relevant merely because it was made
1. Jury can assess usefulness without contemporaneous cross examination of declarant
iii. Whenever the reaction of the person who heard a statement is relevant to an issue in the case, statement is NOT hearsay if offered on that basis
iv. Creates a problem of limited admissibility
d. Circumstantial Evidence of Declarant’s State of Mind
i. Statement MUST be circumstantial evidence in order to NOT be hearsay
1. If person wanted to mislead the listener they would assert the false fact explicitly 
ii. Some out of court statements are admissible non-hearsay when offered to prove knowledge
iii. Every statement of fact is also circumstantial evidence of declarant’s belief that the fact is true – have to determine whether there is any special significance to the state of mind of the declarant
e. Non-Assertive Conduct or Assertive of Something Other than What it is Offered to Prove
i. Non-assertive conduct: relevant evidence of the fact that they are offered to prove but actors do not intend to assert that fact
ii. Not hearsay because not assertive of fact offered to prove
iii. Some assertive conduct is not hearsay because not offered to prove the truth of the assertion
IV. Alternative Model
a. Assertion based model (FRE) – utterance or conduct is hearsay if it asserts a fact and is offered to prove that fact
b. Declarant based model – hearsay is a statement made by declarant other than while testifying at the trial or hearing, the value of which depends on the credibility of declarant
c. Includes everything in FRE but also nonverbal conduct that would not be hearsay under FRE
d. Treats most assertions as hearsay (even those not being offered to prove truth of assertion)
V. CAVEAT: other Statements that are NOT Hearsay
a. Even if evidence is hearsay under FRE 801(c), FRE 801(d) defines certain statements that would be hearsay as non-hearsay
b. Exceptions: come into play ONLY if utterance/conduct qualifies as hearsay under FRE 801(c)
i. Once determined to be hearsay, see if it falls into exception, if so it will not be excluded BUT is still hearsay (admissible hearsay)
c. Exemptions: FRE 801(d) if statement falls into one of these categories then it is NOT hearsay even though it satisfies definition
i. no need to look to exceptions because NOT hearsay
VI. Hearsay within Hearsay
a. FRE 805
b. Testimony or document will not be admissible UNLESS and exception exists for each layer of hearsay
c. If one out of court statement is contained in another but only one is hearsay because other fits into exemption
i. Therefore NOT hearsay within hearsay because only ONE statement is hearsay
ii. Same logic of admissibility applies – only admissible if EACH level fits exemption or exception
VII. Hearsay v. Personal Knowledge Objections
a. Proper objection determined by form of testimony
b. It witness quotes or paraphrases out of court statement  hearsay
c. If witness simply relies on another person’s perception as described in an out of court statement  lack of personal knowledge
d. Ask whether the fact that the witness testifies to is the fact they perceived – if YES then witness has personal knowledge and objection is hearsay
Hearsay Exemptions
FRE 801(d)
I. Party Admissions
FRE 801(d)(2)
CEC xxx (same but EXCEPTION)
a. Simple Party Admissions (801(d)(2)(A))
i. If party has made a statement, the party’s opponent is entitled to offer that statement into evidence to prove the truth of ANYTHING relevant, including matter assert
ii. ANY statement made by a party may be offered by opponent and any party may produce witness to testify about opponent’s statement
iii. The statement does not have to admit anything or even be against declarant’s interest when it was
iv. Requirements:
1. Offered against an opposing party AND
2. Made by the party in an individual or representative capacity
v. ONE EXCEPTION TO PERSONAL KNOWLEDGE REQUIREMENT – CTs do not require that declarant have personal knowledge of facts contained in statement
vi. If a party calls a witness to testify about opponent’s statement that is in writing they must authenticate the writing
vii. Allowed because declarant is a party so they will likely be present and will have an opportunity and incentive to clarify their statements
1. Holds parties responsible for their own statements
viii. Party MAY NOT offer their own statement as a party admission
1. EXCEPTION – completeness doctrine
a. If one party offers one part of an oral or written statement or exchange of statements into evidence, the opponent may offer another statement or part of the exchange if it would put the already admitted statement into context or otherwise correct a mistaken impression that might be left with the jury
ix. FRE 106
1. Narrow completeness doctrine – applicable to writings
2. When a writing or recording is introduced, any other parts of it or any related statements selected by the opposing party MUST be admitted if CT thinks they provide a fair context for understanding the portions already admitted
3. UNLESS this applies part may not offer their own statement merely because the opponent has offered another of her statements
b. Adoptive Admissions (801(d)(2)(B)
i. One person manifests a belief in the truth of something a second person says, essentially second person’s statement becomes the statement of the first person 
ii. Have to consider whether the party “appeared to adopt or accept” the truth of a statement made by another person
1. Usually manifested by what party says about the statement
2. Sometimes can be silence
a. If they heard and understood what was said, and under the circumstances you would expect a person who disagreed to say so, silence may be viewed as acquiescing to the statement
iii. While all jdx accept adoptive admissions – issues arise as to whether CT should decide necessary facts by preponderance per 104(a) or if it falls into conditional relevancy per 104(b)
1. Issue with 104(b) is that the statement by the other person is still relevant EVEN if the party did no adopt it – jury will not ignore it even if they do no think person adopted it
c. Vicarious Party Admission (authorized and agency admissions) (
i. When authorizing person is a party the statement of the person authorized to speak is admissible under 801(d)(2)(C) as authorized admission
ii. Applies to statements in organization and outside world
iii. Under 801(d)(2)(D) a statement by the party’s agent or employee on a matter within the scope of that relationship and while it existed is non-hearsay regardless whether the agent was authorized to speak concerning the matter
1. CA does not have this section
iv. CTs are reluctant to admit statements of gov’t officials
1. Lower level gov’t employees or informants unlikely to qualify but higher up gov’t officials or prosecutors may be considered
v. Agent’s statements will be admissible against them too IF they are a party
vi. CT may consider the authorized agency admission in deciding whether the declarant had authority to speak or the existence and scope of agency BUT statements themselves are NOT sufficient alone to establish any of these facts
vii. CALIFORNIA
1. No general agency admission rule
2. General exception for authorized party admission (CEC 1222)
d. Co-Conspirator Statements
i. FRE 801(d)(2)(E) 
ii. Exemption for statement made by the party’s coconspirator during AND in furtherance of the conspiracy
iii. Preliminary fact requirements:
1. There must have been a conspiracy
2. The declarant must have been a member of the conspiracy
3. The statement must have been made while the conspiracy was in existences (during its course)
4. The statement must have been made in furtherance of the conspiracy
iv. Preliminary facts decided by CT per 104(a) – statement will almost always be relevant regardless if facts are true
v. Jury will still have to decide about conspiracy like the judge does BUT:
1. Different burden of proof (preponderance v. beyond reasonable doubt)
2. Judge decides admissibility NOT liability/guilt
3. Judge must NOT inform jury of decision
vi. Admissible whether or not the conspiracy was charged 
vii. No requirement that declarant be produced at trial to be subject to cross examination
viii. CT may consider the statement when deciding the preliminary facts necessary for admission BUT cannot be the only evidence
ix. CEC 1223: DIFFERENT – exception not exemption
1. Statement must be made by declarant in conspiracy, in furtherance of conspiracy – different because CANNOT use the statement itself to prove existence of conspiracy
2. Need admissible evidence to prove conspiracy
3. Standard if jury standard – enough facts for jury to find there is a conspiracy
II. Prior Statements of Witnesses
FRE 801(d)(1)
a. Basics
i. Some prior statements ARE admissible to prove truth of what they assert – three narrow categories
1. Statements inconsistent with witness’s trial testimony
2. Statements consistent with witnesses trial testimony
3. Statements identifying a person and made after perceiving that person
ii. Each has separate requirements and must meet certain qualifications
iii. Two common requirements for all three types:
1. Declarant MUST testify at trial or hearing
a. Person must be a witness
2. Declarant must be subject to cross examination concerning the prior statement
a. Placed on stand under oath and responds willingly to questions
b. Prior Inconsistent Statements (801(d)(1)(A))
i. Two purposes:
1. Substantive – used to prove facts of case
a. HEARSAY unless satisfies exemption
2. To impeach witness – to show that they spoke inconsistently and should not be viewed as a believable source
a. Fact that they spoke inconsistently is sufficient – tends to impeach because indicates forgetfulness, unclear about facts or generally unreliable – truth of statement NOT important
ii. Admissible IF:
1. Meets common requirements
2. Statement is inconsistent with witness’s testimony at trial
3. Statement was given under oath subject to the penalty of perjury at a trial hearing or other proceeding or in a deposition
iii. BASICALLY prior inconsistent statement can be admissible substantively IF it was made by a witness in a formal proceeding
1. Includes trials, depositions and grand jury proceedings
iv. NOT hearsay if used to impeach witness (do not need to satisfy requirements of rule)
c. Prior Consistent Statements (801(d)(1)(B)
i. ONLY can be used substantively
ii. Admissible IF:
1. Meets common requirements
2. Statement is consistent with witness’s testimony at trial
3. Statement is being offered to rebut express or implied charge of recent fabrication or improper influence or motive
4. Statement MUST have been made before alleged fabrication or before alleged improper influence or motive arose
iii. Do NOT have to be made under oath to be admissible BUT most do not meet requirement that they are offered to rebut a charge that the witness fabricated or had been subject to improper influence or motive
1. EVEN if meets this requirement MUST also be made PRIOR to time the witness is alleged to have fabricated the account or prior to time improper influence or motive was brought to bear
d. Statements of Prior Identification (801(d)(1)(C))
i. Identification by witness to event made shortly after event is MUCH more reliable than subsequent in court identification
ii. Admissible IFL
1. Meets common requirements
2. Statement must be one that identifies a person as someone the declarant perceived earlier
a. ONLY identification of a person – MUST be of a specific person, descriptions do NOT count
iii. Formal line ups count but other forms of prior identification are within scope
1. Does not have to be in person – photo identification counts
2. Might allow statement to be admitted as non-hearsay any time an individual with personal knowledge identifies a person after perceiving the person OR a photo of the person
iv. If all requirements are met then admissible non-hearsay UNLESS other reason exists for exclusion
v. CEC 1238: exception NOT exemption
1. Requires that identification be made when crime/occurrence was fresh in declarant’s mind
2. Must have personal knowledge
a. Would have been admissible if made by declarant while testifying 
Hearsay Exceptions
I. Availability Immaterial
a. Time sensitive statements 
i. Excited utterances
FRE 803(2)
1. Statements made by a person who was suffering under stress of a startling event
2. Allows statements to be admitted as exception to hearsay if:
a. There was a startling event
b. The statement relates to that event or condition
c. The declarant was under the stress or excited that it caused when they made the statement
3. CT determines these preliminary facts per 104(a) – because statement will be relevant even if preliminary facts not satisfied
4. No precise limit to amount of time that may pass before statement will no longer be considered to have been made under stress of excitement caused by event
a. Rule of thumb: if sufficient time has passed to give person time to reflect on event it will not qualify
b. CTs lengthen the time when declarant is directly involved (rather than being a bystander) or when the event is severe or unusual
5. CEC 1240
a. NO bootsrapping!
ii. Present sense impressions
FRE 803(1)
1. Allows statements to be admitted as exception to hearsay if:
a. There was an event or condition
b. The statement describes the event or condition
c. The declarant makes the statement while or immediately after they perceived it
2. Statements must DESCRIBE event or condition rather than merely relate to it (excited utterance)
3. Declarant need not be excited and event need not be startling
4. Focuses more on timing
a. Excited utterance focuses more on psychological state of declarant
5. More time restricted than excited utterances – must be made VERY quickly after event
a. Rule of thumb: if CT determines there has been sufficient time to allow declarant an opportunity to reflect on event then statement will be inadmissible
6. CEC 1241 – attempt at present sense impression
a.  Not really the same
b. Must be offered to explain the conduct of the declarant
i. Makes many statements inadmissible because it can only be used to prove conduct of declarant
ii. Not even hearsay then
b. Statements concerning State of Mind and Physical Condition
i. Statement of Declarant’s Then Existing State of Mind or Physical Condition (FRE 803(3))
1. Allows CT to admit statements of then existing state of mind (motive, intent or plan) or emotional, sensory or physical condition (mental feeling, pain, or bodily health) 
2. These are DIRECTLY asserting the state of mind of declarant (rather than circumstantial state of mind evidence)
3. CAVEAT: must be THEN EXISTING state of mind
a. Backward looking statements NOT admissible
i. Present state of mind about future DOES qualify
b. Does not allow CT to admit statements concerning a fact remembered or believed if offered to prove fact believed or remembered
4. If being used to prove external event remembered or believed that declarant could be misperceiving so not admissible 
a. EXCEPTION: statement or memory or belief MAY be admitted if related to validity of terms of will
5. Hillmon rule: statement of intention to do something in the future is admissible to prove that the speaker had intention and that they action on that intention
6. Alcalde: IN CALIFORNIA can use the statement of intent to show what the declarant did AND what a 3rd party did
7. Backward looking statements MAY be non-hearsay if they are circumstantial evidence of declarant’s belief
8. CEC 1252: for all state of mind issues that may fit into 1250 or 1251 CT can exclude them if judge decides the statement is untrustworthy
9. CEC 1260: exception for evidence of a statement made by a declarant, who is unavailable as a witness, that they: have not made a will; have made a will; have revoked their will; or that identifies the will	Comment by Lilian  Walden: WHAT?
10. CEC 1251: statement at a time prior to the statement - if declarant is unavailable and a prior statement is offered to prove state of mind etc. and it is an issue in the action it IS ADMISSIBLE
a. Different than FRE
ii. Statements for Purposes of Medical Diagnosis or Treatment (FRE 803(4))
1. Exception for statement:
a. Made for and reasonably pertinent to medical diagnosis or treatment AND
b. Describes medical history, past or present symptoms or sensations, their inception or their general cause
2. Covers statements made for medical treatment and diagnosis
3. Not limited to statements made to medical professionals or statements about declarant’s own medical condition
4. ONLY covers statements that are reasonably pertinent to medical diagnosis or treatment
a. Anything reasonably pertinent to diagnosis or treatment – can include descriptions of events
5. Most CTs only apply it for purposes of obtaining medical diagnosis or treatment NOT statements giving medical diagnosis or treatment
6. Still subject to other objections (commonly doctor/patient privilege)
7. CEC 1253: kind of like medical exception BUT extremely limited and ONLY for minor who is a victim under age of 12, describing an act or attempted act of child abuse or neglect
a. California does NOT have a general medical statement exception like 803(4)
c. Recorded Recollection 	Comment by Lilian  Walden: REVIEW
FRE 803(5)
i. Based on fact that sometimes people make a written record of event when it is fresh and it would be irrational for rule to demand inferior source of evidence (witness’s diminished memory)
ii. Requirements:
1. Witness must have once had knowledge about a matter
a. Witness must testify that they once had knowledge
2. Witness must now not be able to recall well enough to testify fully and accurately
a. Prior knowledge must have been better than witness’s current knowledge
b. Not possible for witness to now testify fully and accurately
3. Memorandum or record of the witness’s knowledge must have been made or adopted by the witness when the matter was fresh in the witness’s memory AND must testify that when she made or adopted the memorandum or record the matter was fresh in her mind
a. Adopted: if witness did not actually make the memorandum or record she read it when the matter was fresh in her mind and concluded it was correct
4. Memorandum or record must reflect the witness’s prior knowledge accurately
a. Witness must testify that the record accurately reflects what she knew
iii. Allows the memorandum or record to be read into the record but may not be offered as an exhibit – EXCEPT by the adverse party
iv. Even though not explicitly require it the person whose prior knowledge is preserved MUST testify
1. Exception to general 803 exceptions because generally witness availability immaterial
v. This is DIFFERENT that a party’s right to refresh a witness’s recollection
1. Refreshing witness’s memory is NOT a rule of evidence
2. If a witness forgets details, lawyer should FIRST try to help witness remember the facts (no limits on how witness’s memory can be refreshed)
3. If this is refreshing is unsuccessful NONE of it goes into evidentiary record
4. IF lawyer wants to prove the forgotten fact lawyer must present admissible evidence
vi. If the adverse party decides to introduce the writing Rule 612 governs 
1. Writing Used to Refresh a Witness’s Memory
FRE 612
a. Failure to Produce or Deliver
i. If a writing is not produced or delivered as ordered the CT may issue ANY appropriate order
1. In criminal case, prosecution’s failure to comply results in the witness’s testimony being stricken from record OR if justice so requires a mistrial
b. Want to have the document produced because want the adverse party to have the opportunity to see if the witness’s recollection has actually been refreshed or whether they are simply repeating what the writing says
vii. Procedure for refreshing the witness’s memory with a writing:
1. Lawyer tries to refresh witness’s memory, can use the writing – if that works recorded recollection does not apply because they remembered the events
2. If those efforts fail, lawyer seeks to law the recorded recollection foundation – permitting the memorandum to be read into evidence
a. Does not mean the writing is an exhibit UNLESS opponent wants it to be (then look to 612)
3. Opponent may take witness on voir dire to inquire into state of recollection
d. Business and Public Records
i. Record of Regularly Conducted Activity (FRE 803(6))
1. Assumes that records of regularly conducted activities are sufficiently reliable to be admitted EVEN though they are hearsay
a. Also supported by necessity – impractical to call every employee to testify about pieces of information
2. ELEMENTS:
a. Record – includes ALL modern forms of digital data and conventional written docs
b. Of an act, event, condition or diagnosis – key here is that exception is NOT limited to records of a clerical nature – includes records that are more subjective
c. Made at or near the time – more reliable when they are compiled close in time to the events described – must look to facts to decide if it was “near the time”
i. Mundane and complex details  record quickly
ii. General information  can be longer
d. By or from information transmitted by someone with knowledge – person who makes record either has personal knowledge or matters described or receives input from another person who has that knowledge
i. Can cover multiple layers of hearsay as long as each person contributing was acting in course of business and other requirements met
e. Kept in course of regularly conducted activity of a business – records that are not kept in course of regularly conducted business activity are not admissible under rule
i. Records prepared for litigation typically included
f. Making the record was a regular practice of activity – must be the regular practice of the business to make the type of report in question
g. All the conditions are shown by the testimony of ht custodian or another qualified witness or by certification that complies with 902(b)(11) or (12) or with a statute permitting certification – identifies who may testify to the facts necessary to establish that the document qualifies as a business record – does not have to be author or person with knowledge of matters described, ANYONE can give testimony as long as that person is familiar with the business, its mode of operation and its record keeping practices
i. Rule 902(11) and (12) allows the proponent of the document to present a declaration of a qualified person certifying that the record:
1. Was made at or near the time of the occurrence of the matters set forth by or from information transmitted by a person with knowledge of those matters
2. Was kept in the course of the regularly conducted activity AND
3. Was made by the regularly conducted activity as a regular practice
ii. Proponent of the declaration must provide prior written notice of intention to introduce the record in this manner, must make the record and declaration available for inspection and provide opponent fair opportunity to challenge the record
iii. This is allowed to avoid expense and inconvenience of producing foundation witness
h. Exception does not apply if the source of information or the method or circumstances of preparation indicate a lack of trustworthiness – even is ALL requirements are met CT may refuse to admit record if it appears untrustworthy
i. May be deemed untrustworthy if it was prepared in prep for litigation by a person who had stake in outcome of action
ii. Method or circumstances might indicate untrustworthiness when business fails to keep records in business like manner
3. CEC 1271: opinions NOT included
ii. Public Records and Reports (FRE 803(8))
1. Public records that do not meet requirements of 503(6) may be admissible here
2. 803(8)(A) – allows admission of docs that refers to internal workings of agency – in addition to docs that discuss office’s activities
a. Payroll, personnel files etc.
3. 803(8)(B) and (C) – limit admissibility of public records setting forth observations of an investigations by public officials
a. (B) applies to records concerning matters observed by public officials when there was a duty to make observation AND report
i. matters observed by law enforcement EXCLUDED in criminal prosecution
b. (C) does not extend to records offered by prosecution in criminal case
i. less likely to be reliable b/c of adversarial nature between police and defendant
ii. some CTs only apply this when offered by prosecution
iii. some CTs extend this to exclude records of this type being admitted under 803(6)
4. 803(8)(C) – makes factual findings from legally authorized investigation admissible in civil and criminal cases when offered against gov’t
5. 803(8)(B) – applies to records that simply describe observed data without analysis leading to factual findings
6. admission under 803(C) barred when circumstances indicate untrustworthiness – sometimes extended to (A) and (B)
7. no need to call foundational witness – public records can be self-authenticating under 901(1)(2) or (4)
iii. Absences of Entry
FRE 803(7) and 803(10)
1. 803(7): evidence that a matter is not included in a business record is admissible for purposes of showing the nonoccurrence or nonexistence of that mater
2. 803(10): same thing for public records
II. Declarant Unavailable
a. Unavailability
FRE 804(a)
i. Statements will be relevant regardless of availability SO availability must be determined by CT under 104(a)
ii. Five circumstances where declarant is deemed unavailable:
1. Declarant can be present on witness stand but unavailable if there is an applicable privilege 
2. Declarant is unavailable if she refuses to testify about the subject despite a CT order to do so
3. Declarant is unavailable if they testify that they do not remember the subject matter
a. Unavailable for 804 exceptions EVEN though available for cross-examination for purposes of prior statements per 801(d)(1)
b. ONLY works if they testify to lack of knowledge
c. Does not have to be complete lack of memory just lack of sufficient details
4. Declarant is unavailable if they cannot be present or testify at trial or hearing because of death or then existing infirmity, physical or mental illness
5. Declarant is unavailable from trial or hearing and proponent has not been able to locate and procure their attendance
a.  requires that proponent demonstrates that reasonable means were used to locate declarant
iii. Declarant will NOT be considered unavailable if the statement’s proponent procured or wrongfully caused the declarant’s unavailability in order to prevent the declarant from attending or testifying
iv. California has additional situation – if witness refuses to be sworn in or take affirmation they are considered unavailable
b. Former Testimony Exception
FRE 804(b)(1)
i. Not excluded IF requirements met
ii. REQUIREMENTS
1. Unavailability
2. Testimony must have been given as a witness at a trial, hearing or lawful deposition whether given at the current proceeding or a different one
a. Formalities of FRE 603
3. If current case is criminal prosecution, the party against whom the evidence is now offered MUST:
a. Have had an opportunity to develop it by direct, cross or redirect AND
b. Have had a similar motive to develop the testimony by such examination
4. If the current case is a civil action the party against whom the evidence is not offered or a predecessor in interest of that party must have had an opportunity and similar motive to develop the witness’s testimony
iii. in criminal case, person it is offered against MUST have been a party – in civil case it is more relaxed
1. Predecessor in interest generally means a person who had the same or similar interests and motives as the person who the evidence is now offered against
a. Generally will qualify if ANYONE had an opportunity to examine the witness and had a sufficiently similar motive
2. Factual purpose in developing witness’s testimony must be similar
iv. If it is admissible – how is it proved?
1. Rule does not have any requirements for proving the prior testimony
2. Court reporter’s record is most accurate (hearsay BUT business record)
3. Could call witness who has personal knowledge of the testimony
4. Best evidence not important because that rule only applies when party wants to prove the contents of a writing
v. CEC 1290
1. Broader for what it applies to
2. Depositions must be from A DIFFERENT ACTION
vi. CEC 1291(a)
1. Different – if you call a witness that testimony can be admissible against you as former testimony EVEN though you did not say it
2. Otherwise like FRE
vii. CEC 1292
1. Civil actions different
2. No relationship needed between parties
a. Can be COMPLETELY unrelated and unconnected
3. For criminal cases EXACTLY like FRE
c. Dying Declaration Exception
FRE 804(b)(2)
i. REQUIRMENTS:
1. Unavailability
2. Case in which the evidence is offered must be a CIVIL action or a HOMICIDE prosecution
3. Statement must have been made by declarant while believing that his or her death was imminent
4. Statement must concern the cause or circumstances of what the declarant believed to be impending death
ii. Does not require that declarant died
iii. Proving the state of mind (believing death to be imminent) is hardest
1. CT decides per 104(a)
2. May consider the statement itself (bootstrapping) in making determination
iv. Requirement that statement concern cause or circumstances can created difficulty – when it is unclear CT should look at statement and surrounding circumstances to determine context and meaning
v. CEC 1242:
1. Declarant MUST dies
2. Admissible in civil and criminal cases (not just homicide like FRE)
3. NO bootstrapping
d. Declaration Against Interest
FRE 804(b)(3)
i. Declarant MUST be unavailable
ii. Interests covered by exception:
1. Pecuniary, proprietary and penal interests
2. When criminal defendant offers a statement that subjects the declarant to criminal prosecution and exculpates defendant the statement is only admissible if it is corroborated 
a. Does not apply to statements offered by prosecution to inculpate defendant
iii. CEC 1230: includes statements that create risk of making the declarant object of hatred, ridicule or social disgrace in the community
iv. Standard of rule:
1. Objective – does not matter what declarant thought, its what a reasonable person in declarant’s position would have thought 
2. Proponent must prove that the statement was so contrary to interests or had so great a tendency to subject declarant to certain risks that a reasonable person in declarant’s position would ONLY have made it if they believed it to be true
3. CT makes this determination under 104(a) on case by case basis – must look at ALL circumstances
v. Applicability to Neutral or Self-Serving Statement
1. CONTEXT is extremely important in CTs decision
2. Williamson v. US: non-self-inculpatory portions of a declarant’s statement cannot be admitted under the statement against interest rationale
vi. Compared to party admissions:
1. party admissions apply to ANY statement made by party regardless if it was against interest when they said it – does not require personal knowledge or that declarant be unavailable 
2. these MUST be against interest when made, does not need to be a party and declarant MUST be unavailable AND subject to personal knowledge requirement
e. Forfeiture by Wrongdoing Exception
FRE 804(b)(6)
i. If ANY party wrongfully prevents an individual from testifying by making him unavailable or by acquiescing in such an arrangement undertaken by another person any statement that person EVER made can be introduced against them 
ii. CEC 1350
1. ONLY applies in criminal cases
2. Has to be a serious felony (homicide or kidnapping)
3. Has to be memorialized in tape recording or a statement prepared by law enforcement
Hearsay and the Constitution
I. Introduction
a. 6th amendment provides accused criminals right to be confronted with witnesses against them
b. POLICY – makes acquittal more meaningful and conviction more justifiable, increases acceptability of jury verdicts, trial by jury works best when witnesses testify 
c. Issue with confrontation clause an admission of hearsay against criminal defendant
II. History and Purpose of the Right of Confrontation
a. Confrontation about right of cross examination
b. Emerged from different concerns than hearsay
III. Current Supreme CT Jurisprudence 
a. ONLY have to go through confrontation analysis if the evidence satisfies a hearsay exception	Comment by Lilian  Walden: exemptions too??

b. Ohio v. Roberts: CT may only admit hearsay marked with such trustworthiness that there is no material departure from reason of general rule – indicia of reliability
i. Firmly rooted hearsay exceptions allow for reliability while other hearsay exceptions do not and evidence should be excluded absent showing of guarantees of trustworthiness
c. US v. Inadi: co-conspirator statements may be admitted against criminal defendants even if prosecution has not produced declarant or demonstrated unavailability – more probative than former testimony because made during conspiracy
d. Idaho v. Wright: in deciding whether to admit evidence under less firmly rooted hearsay exception, trust worthiness must be shown from the totality of circumstances, relevant circumstances ONLY include those surrounding the making of the statement and that render the declarant particularly worth of belief
i. CT may not look to corroborating evidence
e. Crawford v. Washington: testimonial hearsay evidence offered against a criminal defendant is ONLY admissible if:
i. Declarant testifies at trial OR
ii. Declarant is unavailable and defendant had prior opportunity to cross-examine declarant
iii. **tends to suggest when hearsay evidence is not testimonial confrontation clause does not apply
f. Davis v. Washington: statements are non-testimonial when the circumstances objectively indicate that the primary purpose of the interrogation is to enable police to meet ongoing emergency; they are testimonial when primary purpose is to establish or prove past events potentially relevant to later criminal prosecution – confrontation clause ONLY applies to testimonial hearsay
i. KEY is whether declarant was acting like a trial witness
ii. More formal the questioning  more likely testimonial
iii. Rule of forfeiture by wrongdoing extinguishes confrontation claims
g. Giles v. California: forfeiture by wrongdoing ONLY applies where there is a showing that the defendant engaged in conduct designed to prevent declarant from testifying 
h. Michigan v. Byrant: judicial assessment of whether an emergency existed cannot focus solely on whether threat to victim had ben neutralized, duration of emergency may depend on type of weapon involved
i. Existence of emergency is only one factor in determining primary purpose of interrogation
ii. Other relevant factors include: formality of encounter; primary purpose of interrogation; medical condition of declarant at time disputed statement was made
i. Other instances where confrontation issues come up:
i. Where two people are criminally charged and the confession of one implicates the other but would not be admissible against the other defendant – need to sever the cases and hold separate trials
IV. Constitutional Limits on Exclusion of Hearsay
a. Must consider whether criminal defendant’s constitutional rights ever require trial CT to admit otherwise inadmissible hearsay
b. Chambers v. Mississippi: when constitutional rights directly affecting the ascertainment of guilt are implicated the hearsay rule MAY NOT be applied mechanically to defeat the ends of justice
Evidence of Character, Uncharged Misconduct and Similar Events
I. Character Evidence Offered for Non-Credibility Purposes
FRE 404 
FRE 405
a. Introduction
i. Admissibility of character evidence is HIGHLY dependent on the type of case in which it is offered, the purpose for which it is offered and the factual context of the case
ii. To resolve any question regarding admissibility of character or misconduct evidence ALWAYS classify the evidence:
1. What is the questioned evidence?
2. What is it offered to prove?
3. What type of evidence is it?
4. What limitations does the law place on that type of evidence, offered for that purpose in this situation?
iii. Propensity evidence: evidence that shows a person’s tendency to act in certain way
1. Character evidence
2. Habitual behavior
iv. Character evidence: evidence concerning the propensity of a person to act in a certain manner that makes a general statement about that persona and conveys a moral or ethical judgment
1. Significant risk of unfair prejudice – focuses jury’s attention on moral/ethical worthiness of a person
v. Law follows trait theory – people possess fairly consistent traits of character and those traits manifest themselves in the varying circumstances of everyday life
vi. Law largely prohibits evidence of how a person acted in very similar situations – usually allows only the broadest generalities about a person’s character traits, revealed by community reputation or opinion of people who know them well
b. Potential Uses of Character Evidence
i. Three main purposes which a party may wish to offer evidence of character:
1. To prove character when character itself is an essential element of a charge, claim or defense (when character is in issue)
2. To prove character as circumstantial evidence of how a person behaved other than as a witness while testifying (circumstantial evidence of out of court conduct)
3. To prove character as circumstantial of the truthfulness of a witness
a. Concerned with impeachment
ii. not always admissible for these purposes – lenient when character is an issue but restrictive when character is offered as circumstantial evidence of out of court conduct
c. Methods of Proving Character (FRE 405)
i. Person’s character MAY NOT be proven directly
ii. Three methods to prove character:
1. Evidence of reputation
2. Opinion
3. Specific instances of conduct
iii. Reputation is NOT character
1. Hearsay – but allowed under FRE 803(21)
a. Exception for reputation among a person’s associates or in the community concerning the person’s character
2. Proponent must demonstrate that witness has sufficient knowledge
iv. Opinion evidence generally is testimony by someone who knows person’s character well enough to assert an opinion about it
1. FRE 701 governs admissibility of lay opinion – requires that it be rationally based on perception
a. Person who works closely with someone could testify about character at work but not general character
2. Usually cannot explain basis of opinion by referring to specific instances of conduct
3. Can offer expert opinion of person’s character
a. FRE 703 – expert’s opinions must be based on data that experts in the particular field would reasonably rely on in forming an opinion on the subject
v. Evidence of specific instances of conduct – witness will be asked to relate specific instances of conduct that demonstrate a particular character trait
1. Most convincing form of character evidence
2. Takes longer to prove
3. Higher risk of unfair prejudice 
vi. FRE 405 tells you when you can prove character evidence with reputation, opinion or specific instances
1. When character evidence is otherwise admissible, reputation and opinion are permissible methods of proving character – general rule that specific instances may ONLY be used during cross examination
2. When character is an essential element specific instances evidence may be used to prove character evidence on direct (in addition to reputation and opinion)
d. Proving Character when Character is “in issue”
i. Character is NOT in issue unless the law requires a party to prove character in order to establish an element of a charge, claim or defense
ii. When a person’s character is an essential element of a charge, claim or defense, ALL forms of character evidence are admissible
iii. When substantive law requires something to be proven, evidence rules should be reluctant to restrict permissible means of proving the fact
1. Especially if restriction would only leave weaker forms of evidence
e. Proving Character as Circumstantial Evidence of Out-of-Court-Conduct
i. FRE 404(a): evidence of a person’s character or character trait is not admissible to prove that on a particular occasion the person acted in accordance with the character or trait
ii. Worry about unfair prejudice – two kinds:
1. Inferential error: risk that jury will over value the character evidence as indicators of person’s conduct
2. Nullification prejudice: occurs when jurors convict a person not for what she has done on charged occasions but for being a bad person
iii. Evidence of a criminal defendant’s behavior
1. FRE 401(a)(1): prosecution may not offer evidence of a defendant’s character to prove defendant acted in conformity wit her character, but defendant may offer evidence of her character to prove her innocence – once defendant has done to the prosecution may response by cross examining defendant’s character witness and by offering its own character witness to contradict the testimony offered by defendant
2. FRE 403(a)(2): criminal defendant is allowed to offer evidence of alleged victim’s character to prove innocence, but once they do prosecution is allowed to respond by offering concerning the same trait of the defendant’s character
3. These ONLY apply to criminal cases
f. Sexual Assault and Child Molestation Cases
FRE 413 – similar crimes in sexual assault cases
FRE 414 – similar crimes in child molestation cases
FRE 415 – similar acts in civil cases involving sexual assault or child molestation
i. These rules do away with the character prohibition in sexual assault and child molestation prosecutions and civil cases based on those kinds of misconduct
ii. Allowed to offer evidence on a character propensity basis
iii. Prosecution can prove certain instances of defendant’s past sexual conduct but defendant is not permitted to respond with evidence of victim’s conduct
iv. TC has authority to exclude evidence when its probative value is substantially outweighed by the danger of unfair prejudice or by other considerations
g. Evidence of Alleged Crime Victim’s Character
i. Under FRE 402(a)(2) defendant can offer evidence of a pertinent trait of the alleged victim’s character
1. Same rules apply
ii. If defendant chooses to open the door the rule permits the prosecution to rebut the defendant’s evidence
1. On cross examination can further inquire and raise specific instances of conduct
2. Prosecution can respond by presenting evidence that defendant has SAME character trait they tried to show in victim
iii. FRE 412 – sex offense cases – victim’s sexual behavior or predisposition
1. GENERALLY:  in criminal or civil proceeding involving sexual misconduct, evidence that the alleged victim engaged in other sexual behavior is generally inadmissible, as is the alleged victim’s sexual predisposition
2. EXCEPTIONS:
a. Criminal cases – 
i. Evidence of specific instances of victim’s sexual behavior is admissible to prove that someone other than defendant was to blame
ii. Evidence of victim’s sexual behavior with the accused is admissible at the behest of the defendant if offered to prove consent or at the behest of the prosecution to prove other things
iii. Otherwise prohibited evidence is admissible if its exclusion would violate the defendant’s constitutional rights
b. Civil cases –
i. Evidence of victim’s sexual behavior or predisposition is admissible if not excluded by other rules and its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party
1. Reverses FRE 403 balancing test
2. Heavy burden on proponent to demonstrate that CT should admit evidence
3. Evidence of victims reputation is ONLY admissible IF the victim placed her reputation in controversy
ii. California – excludes evidence of prior sexual conduct in civil cases
h. SPECIAL rule for homicide Prosecutions
i. FRE 403(a)(2) has special provision that applies ONLY in homicide prosecutions in which the defendant claims the alleged victim was the first aggressor
ii. Prosecution may offer evidence of victim’s character for peacefulness to rebut ANY evidence offered by the defendant to prove the victim was the first aggressor
iii. ONLY time prosecution is allowed to be the first party to offer evidence of person’s character to prove conduct
II. California Character Evidence Rules
a. CEC 1101: general rule that character evidence is NOT admissible
b. CEC 1102: opinion and reputation can be offered by defendant to prove his conduct and prosecution can rebut
c. CEC 1103: evidence of character of victim can be offered by defendant
i. Different that FRE because all three forms of character evidence are admissible for defendant on direct examination
ii. Evidence of defendant’s character can be introduced if the defendant opens the door by offering evidence of victim’s character
d. CEC 1104: in negligence case, CANNOT offer circumstantial evidence to prove quality of conduct on specific date
e. Under CEC 1102 & CEC 1103 (circumstantial character evidence)
i. Generally prosecution CANNOT bring up character in case in chief
ii. Defendant can discuss their own character, only reputation and opinion
1. Prosecution can rebut
iii. On cross examination the only question that is allowed in terms of character is have you heard NOT did you know
iv. California version of character of victim offered by defendant VERY specific – ONLY character for violence
f. CEC 1108 – same as FRE 413-415
i. BUT explicitly says subject to objection for unfair prejudice
ii. ONLY criminal actions
III. Other Crimes, Wrongs or Acts
FRE 404(b)
a. Introduction
i. Other crimes, wrongs or acts (specific instances of conduct) may not be offered to prove that actor possesses a character trait 
ii. If the evidence is relevant through any chain of inferences that does not include the actor’s character it is potentially admissible – such as (not exhaustive list)”
1. Motive
2. Opportunity
3. Intent
4. Preparation
5. Plan/knowledge
6. Identity
7. Absence of mistake or accident
iii. Allowed in criminal AND civil cases – in criminal cases prosecution must provide notice
iv. Subject to CTs discretion – decide if limiting instruction would sufficiently protect defendant from unfair prejudice
b. What is crime or other act
i. Rule applies to crimes or other acts – probably not arrests or convictions
1. Deals with the underlying conduct that gave rise to arrest or conviction
ii. Mostly focused on misconduct
iii. ONLY covers wrongs, crimes, or acts NOT party of the event or transaction in the case – anything not part of the charged conduct should be scrutinized under rule
iv. Sometimes a person’s status can constitute an act
c. Timing of uncharged misconduct
i. Rule has no requirement related to timing
ii. Does not require that uncharged misconduct consist of acts that occur before the act at issue in the case
iii. ONLY limitation is relevance
iv. Sometimes timing matters, sometimes it doesn’t 
d. Degree of requires similarity 
i. Degree of similarity varies according to the circumstances and the theory under which the evidence is offered 
ii. Sometimes the acts need to be virtually identical other times almost no similarity is needed
iii. For modus operandi inference, the similarities need to relate to something unique
e. Purpose for which evidence may be offered
i. Evidence of crimes or other acts is admissible for ANY RELEVANT PURPOSE except to prove a person’s character and action in conformity with that character
ii. KEY IS RELEVANCE
iii. Proponent must demonstrate that evidence is relevant to an ultimate fact in the case
1. Identify general theory ANY ultimate purpose for which it is offered
f. Procedure to determine admissibility
i. FIRST: evidence must be offered for proper purpose
1. Relevance cannot depend on inference of actor’s character
2. Not enough to say it is offered for intent, motive, identify, etc., must set forth reasoning and explain why it does not require inference as to character
ii. SECOND: evidence must be relevant to prove fact in question
1. Must be fact of consequence to determination of action
iii. THIRD: probative value must not be substantially outweighed by danger of unfair prejudice
1. Several ways unfair prejudice outweighs probative value:
a. Jury could use evidence for impermissible purpose
b. Jury may give it more weight that it should have
c. Jury may nullify the law by rendering verdict based on uncharged misconduct
d. Evidence may have little probative value because matter for which it is offered is not in dispute
iv. FOURTH: CT must issue limiting instruction per FRE 105
1. If requested, MUST, if not MAY
g. Required Quantum of Proof of Uncharged Misconduct
i. Sometimes subject of uncharged misconduct denies it happens – how much evidence is needed to justify its admission
ii. ONLY the threshold requirement that CT must apply to determine admissibility 
iii. If actor was convicted  most stringent standard (can be proved by official record FRE 803(22))
iv. Acquittal DOES NOT mean innocence – in subsequent cases issue is the admissibility of evidence of acquittal
v. Huddleston v. US: issue should be decided according to sufficient to support a finding standard of FRE 104(b)
IV. Habit Evidence
V. FRE 406
a. Treated differently than character evidence – thought to be more specific
b. Evidence concerning the propensity of a person repeatedly to act in a certain manner in a specific situation
i. NO moral or ethical judgment about person – ONLY describes conduct in a specific situation
c. Treated as GENERALLY admissible – more probative as predictor of conduct and less concern about unfair prejudice
d. No limits on type of evidence that may be used to prove habit
i. Generally need testimony that the person always or almost always engages in certain specific conduct in specific situations
e. KEY to admissibility is the existence of evidence supporting a conclusion of the virtually invariable conduct of the person
i. A repeated, specific response to specific stimulus
ii. Does NOT have to be automatic
f. Also applies to an organization’s routine practices
VI. Evidence of Similar Events
a. Similar happenings evidence is NOT evidence of propensity – 
i. Does not need to be about the conduct of a person
ii. Morally and ethically neutral
iii. Single event can be a similar event
b. Probative value and relevance depend on proof that event took place under the same or closely similar circumstances
c. CT must consider probative value and the dangers presented by evidence
d. Occurrence of other events under similar circumstances is relevant AND admissible to prove unreasonable danger
e. The absence of similar accidents under similar conditions has a tendency to prove lack of unreasonable danger
Exclusion of Other Relevant Evidence
I. Subsequent Remedial Measures
FRE 407
a. Rule
i. Evidence of subsequent remedial measures NOT admissible to prove:
1. Negligence
2. Culpable conduct
3. Defect in product or design
4. Need for warning or instruction
ii. CT may admit it for other purposes
b. Rationale
i. Goal of tort law is to encourage people to take steps to prevent accidents – do not want to have rules that penalize that conduct
ii. Remedial measures evidence has dubious probative value as an indication of unreasonable danger at time of prior accident
c. Efficacy and necessity
i. Most effective/justified in cases with smaller corporations or individuals
ii. Minority of states – CALIFORNIA – declined to extend it to product liability (evidence is admissible in those cases) [CEC 1151]
iii. Federal CTs apply it across the board
d. Limited exclusionary principle
i. ONLY excluded when evidence is offered to show fault or defect and then ONLY when its relevance depends on an inference that the remedial measure stands as the actor’s implied recognition of fault or that the product is defective
ii. Rule does not forbid evidence from being used in any other way
1. CT must issue a limiting instruction is asked and may do so without being asked
2. If CT believes the danger that jury will use it for forbidden purpose substantially outweighs the probative value they may exclude it
e. Meaning of negligence or culpable act
i. Most CTs hold that the policy of rule applies regardless of theory of liability
ii. Negligence and presumably torts
f. What is a subsequent remedial measure?
i. Measures that if take before accident would have made the accident less likely to occur
1. Post accident investigations could qualify
2. Firing or resigning an employee could count
3. In products case – recall letters or changes in operating instruction could count – so could design changes
ii. COMMON ELEMENT – if party had taken the measure before the accident at issue the accident would have been less likely to occur
g. Timing
i. REMEDIAL MEASURE MUST HAVE BEEN TAKEN AFTER THE EVENT THAT GAVE RISE TO THE ACTION
h. Admissibility to prove feasibility of precautionary measure
i. Allows a party to introduce evidence to prove feasibility of precautionary measures if the issue is in controversy
ii. When defendant makes the claim that it was not possible or feasible to avoid the problem, rule allows plaintiff to present evidence that after the accident defendant took action to fix the problem
iii. Feasible could be viewed to include elements of cost and benefit
1. Broad – would allow more evidence to be admissible
i. Admissibility to impeach
i. Allowed to offer evidence of subsequent remedial measures to impeach credibility of witness
ii. Unless CT is persuaded that jury will misuse the evidence to infer negligence and that this risk substantially outweighs its legitimate probative value for impeachment the CT will admit the evidence along with limiting instruction
iii. Some CTs require contradiction to be very direct to admit for impeachment
j. Other permissible uses
i. May be offered to prove ownership or control  (not exhaustive list)
ii. Evidence is ONLY forbidden to prove negligence, culpable conduct or product defect through inference that action represents implied recognition of responsibility
iii. Not automatically admissible if offered for permissible purpose
1. Subject to balancing test (probative value vs. unfair prejudice)
II. Compromise and Payment of Medical and Similar Expenses
FRE 408
a. Rule
i. Evidence of compromise or conduct or statement made during compromise is not admissible to prove or disprove the validity or an amount of settlement or to impeach
1. Conduct or statement is allowed in criminal cases when negotiations relate to a claim by public office in exercise of regulatory, investigative or enforcement
ii. Allowed to be admitted for another purpose
b. Rational
i. Attempt to reconcile the conflicting incentives of adversary system and need for settlement
ii. Want to avoid discouraging compromise
iii. Low probative value and concern for unfair prejudice 
c. Biased Witness
i. Allows CT to admit compromise evidence to prove a witness’s bias or prejudice
ii. “Mary Carter” Agreements: when one defendant agrees to settle the case for a certain amount but remains a party to the suit and retains a financial stake in the outcome of the plaintiff’s action against remaining defendant
1. Settling defendant has a significant incentive to testify against the interests of the non-settling defendant
iii. These are illegal in some states
iv. Majority of states allow them but also hold that they are admissible to prove bias or prejudice of a witness and not excluded by compromise rule
d. Humanitarian Measures
FRE 409
i. Protects people who offer to pay medical, hospital or similar expenses resulting from an injury – makes evidence of those measures inadmissible to prove liability for injury
ii. Does not require that person making offer be involved in the accident or even a party to suit
1. ANY person’s offer excluded if offered to prove liability
iii. Does not have to be made immediately after the accident
iv. Scope is limited
1. Only applies to medical, hospital or similar expenses
v. Excludes the evidence even in the absences of disputed claims
vi. Discussion about the offer to pay NOT excluded – ONLY the offer
vii. Implicit in rule that if the offer is offered for a matter other than proving liability it may not be excluded by rule
viii. Some states have rules that exclude evidence of apologies or other benevolent gestures
1. CEC 1160: statements of benevolence relating to pain or suffering of a persons involved in accident made to that person or family are inadmissible
2. Not intended to exclude admissions of fault
ix. CEC 1152: same policy but combined with settlement rule – covers compromise AND humanitarian gestures
1. Covers conduct AND statements
2. Offer for humanitarian purpose is inadmissible AND the statements made with it are inadmissible
III. Plea Evidence	Comment by Lilian  Walden: review this with E&E


FRE 410
a. Unwithdrawn Guilty Pleas
i. Guilty plea: made by declarant, outside of court offered to prove the truth of the matter asserted, person who entered the plea is a party in case and if offered against them it is a party admission (FRE801(d)(2)(A))
1. Otherwise inadmissible hearsay – even if not may be excluded under 410
ii. HIGHLY probative 
iii. A guilty plea that was never withdrawn may be admitted against the pleaders in a later action
b. Withdrawn Guilty Pleas
i. FRE 410 excludes guilty pleas that were withdrawn prior to judgment being entered on that plea
ii. CTs will generally grant motions to withdraw guilty pleas
c. Nolo Contendere Pleas
i. Amounts to an admission of all essential elements of the charge – party admission when offered to prove those elements
ii. Subject to same penalties as guilty plea
iii. In exchange for nolo plea, government gives up right to use the plea against defendant in ANY subsequent proceeding
iv. FRE 410 prevents nolo plea from being used against the defendant
d. Statements made at Plea Hearings
i. FRE 410 excludes statements made about guilty or nolo pleas made during a formal plea hearing
ii. Gov’t cannot use statements made in formal plea hearing by CT to determine if that is factual basis fro guilty plea if defendant later withdraws it
1. Applies to nolo pleas regardless if withdrawn
e. Statements Made in Course of Plea Bargaining
i. Statements made during plea discussion with attorney for prosecution that do not result in a plea OR in a plea that is later withdrawn are excluded 
1. Criminal defendants are more likely to negotiate if they know their statements made in regard to negotiations will not be admissible against them at a later time
ii. LIMITATION:
1. Statements made to police are not protected 
a. Presence of police during discussion with prosecutor does not remove rule’s protection
b. If police officer or other similar official conducts plea discussion as agent of prosecutor the rule SHOULD protect statements
iii. REMEMBER to always advise clients NOT to discuss case with police or other authorities – no discussion without attorney present
f. Exceptions
i. Statements are admissible in any proceeding in which another statement during the same discussion has been introduced
1. Application of completeness doctrine
ii. In criminal proceeding for perjury or false statement if defendant made statement under oath and on record and in presence of counsel  admissible
iii. Want to avoid misleading the fact finder
iv. Without this exception for perjury cases the plea bargaining defendant would have no incentive to tell the truth or carry out their end of the deal
1. No way fro gov’t to bring perjury action otherwise – the perjurious testimony would not be admissible
2. NOT hearsay  independent legal significance 
g. Impeachment Use of Plea Evidence
i. NOT allowed to be used for impeachment
ii. Prohibits use of the evidence against specified party regardless of what it is offered for
h. Waiver 	Comment by Lilian  Walden: need to know?
i. Law enforcement may refuse to negotiate unless individual waives rights under the rule
ii. Supreme CT has upheld effect of waiver – US v. Mezzanatto
IV. Evidence of Liability Insurance
FRE 411
a. Rationale
i. Unlikely that a person will act less carefully because they have liability insurances 
ii. Fact that person has liability insurance is most likely irrelevant to issue of whether person acted with care on charged occasion
iii. Do not want to discourage people from obtaining liability insurance
1. In places where legally required to have liability insurance, admitting evidence would punish people for following law
iv. Unfair prejudice is big concern
1. Worry that jury would use liability insurance as an excuse to compensate victim regardless of merits of claim
v. CTs apply the rule VERY strictly – if there is a situation where the evidence is admissible for another person counsel should bring a motion in limine seeking a ruling allowing evidence for particular purpose 
b. Limited exclusionary principle
i. FRE 411 prevents party from offering evidence of liability insurance to prove negligence or other wrongful conduct BUT may be allowed for another purpose
ii. Permissible uses include:
1. Prove ownership when contested – having liability insurance is HIGHLY probative of ownership
2. Prove witness bias
3. Jury selection
a. Juror may be employed by insurance company, may hold stock in that company, may have the same insurance company, or may have general bias against insurance
b. Even though insurance company cannot play a direct role in the case they often play indirect role in defense (provide counsel)
iii. Evidence of liability insurance may be revealed incidentally or indirectly during trial
1. Most CTs will give jury a limiting instruction 
2. Previously CT would declare mistrial
iv. Rule ONLY excludes evidence of liability insurance other types of insurance are not impacted by the rule
Examining Witnesses
I. Mode of Witness Examination
FRE 611
a. Control over Mode and Order or Interrogating Witnesses and Presenting Evidence
i. FRE 611(a) gives CT power to regulate how evidence may be presented – commands that CT shall exercise these powers
ii. CTs involvement is essential to maintain truth – adversary system focuses on winning
iii. Objectionable questions:
1. Ambiguous or unintelligible question: unclear what facts it seeks to reveal, often due to poor wording
a. Appropriate judicial response: sustain objection and give examiner opportunity to rephrase
2. Confusing question: the subject of the question is only remotely connected to the issues in the case and the question and answer may divert jury’s attention away from issue
a. Appropriate judicial response: sustain objection, do not allow it to be rephrase b/c issue is the subject of the question not the form
3. Misleading question: mischaracterizes earlier received evidence or tricks the witness or jury into assuming a fact that has not be proven in some other way
a. Appropriate judicial response: compel examining party to restate question in a form that eliminates the misleading aspects if possible, if not possible CT can preclude further questions and strike answer from the record
4. Argumentative question: question in form of an argument, asserts facts with such force that it suggests those facts are established and the answer of witness is of no consequence, suggestive without evidentiary support and may be misleading, often stated in a way that ridicules witness and their testimony contrary to question’s assertion, often unduly harassing and embarrassing
a. Appropriate judicial response: sustain objection and permit counsel to rephrase
5. Compound question: simultaneously poses more than one inquiry and calls for more than one answer, ambiguous question and confusing answers
a. Appropriate judicial response: if objection comes before the answer CT may require question to be separated, if objection comes after the answer the CT may require the witness to make it clear which part of question they intended to answer, CT may overrule objection because objecting party has opportunity to clarify on cross examination
6. Question that assumes facts not in evidence: goes beyond mischaracterizing prior evidence, invents facts not supported by any admitted evidence
a. Appropriate judicial response: on direct with a friendly witness concern that question is suggestive, on cross less concern about witness but worry about jury but direct examiner may be entitled to an instruction that jury should disregard suggestion within the question
7. Asked and answered: asserts that examiner is repeating a question to which there has already be an adequate response
a. Appropriate judicial response: CT reluctant to sustain objection when question was asked and answered during examination by other party because one of most effective ways to undermine testimony is to ask same questions to show inconsistencies – CT will allow it if there is a reasonable chance that it will reveal new evidence
8. Question calls for narrative answer: poses an open ended inquiry that invites the witness to give a lengthy, narrative response, gives the witness room to say ANYTHING (matters that are irrelevant, unfairly prejudicial or otherwise inadmissible) with out giving CT any warning
a. Appropriate judicial response: NOT objectionable just because it asks for a full description of event or condition as long as it limits the witness is a reasonable way
9. Cumulative question: goes into facts that are already well established by admitted evidence
a. Appropriate judicial response: CTs have discretion to preclude questions that seek evidence that is
b. Scope of Cross-Examination
i. FRE 611(b) cross should be limited to subject matter of direct and matters affecting the credibility of witness
1. CT has discretion to allow inquiry into additional matters as if direct
ii. Allows the direct examiner to decide which topics each of her witnesses will testify
1. Presenting evidence in an orderly and comprehensible manner
iii. Precludes cross examiner from creating diversions/digression into topics that might confuse or unfairly prejudice the jury
iv. Subject matter limitation is ambiguous – CT has discretion in deciding how far cross examiner may stray from specifics of direct
1. Appellate CT will rarely second guess trial CT
2. If CT allows it to go beyond subject matter the cross examination must proceed as if it is direct examination (no leading questions)
c. Leading Questions
i. FRE 611(c) allows leading questions on cross examination but generally impermissible on direct
ii. Leading question: suggests the answer to the witness
1. Restricted because they are suggestive, may induce false memory
iii. Susceptibility to suggestion especially high if counsel posing question prepared the witness and they are biased in favor of the party that witness represents
1. This is why they are prohibited on direct but allowed on cross because there the witness is defending facts described on direct
iv. EXCEPTION: allows leading question on direct when witness is adverse or hostile
v. CT has discretion to permit leading questions when witness has memory failure, is a child or adult with communication or comprehension problems
1. Risk of suggestion may be outweighed by need for testimony and without leading questions may not get that testimony
II. Impeachment: Introduction
a. Lawyers job is to help fact finder evaluate credibility of witness – can do this by presenting evidence that concerns the witnesses credibility
b. Jurors also evaluate credibility based on common sense judgment of CT room observations
c. CEC 780
i. Handy guide for impeachment – federal AND state CTs
1. No federal equivalent
d. Some credibility factors require presentation of evidence
i. Contradicting witness
ii. Proving witness bias
e. Some credibility factors come to juror’s attention without formal presentation of evidence
i. Witness’s demeanor
ii. Evaluating plausibility of testimony in light of every day experience
f. Impeachment: effort to cast doubt on credibility of witness
i. Calling into question the veracity of a witness by means of evidence adduced for such purpose
g. Supporting or rehabilitating: evidence offered to support the credibility of a witness whose testimony has been attacked
i. ONLY allowed after their credibility has been attacked
h. Steps for impeachment:
i. What is the evidence?
ii. Is it offered to support the credibility of witness? If so, has their credibility been attacked?
iii. Is it offered to impeach the credibility of a witness? If so, determine the method of impeach and ask, is the evidence relevant and admissible under law governing this method? 
1. Relevance: apply FRE 401
2. Admissibility:
a. Does the law for the method in question require that proof of the impeaching facts be elicited during cross-examination of the witness being impeached or does it permit extrinsic evidence?
b. Are all other foundational requirements for this method of impeachment satisfied?
iv. Would admissible of evidence violate any other rules (like FRE 403)?
i. Some impeachment methods limit the admissibility of extrinsic evidence
i. Contradiction
ii. Acts evidencing untruthfulness
iii. Prior inconsistent statements
j. Extrinsic evidence: comes from ANY source OTHER THAN the mouth of the witness who is the target of impeachment while that witness is testifying in the proceeding in which impeachment is attempted
III. Who May Impeach
FRE 607
CEC 785
a. Voucher rule no longer in effect
i. Precluded party from attacking the credibility of a witness they called
ii. FRE 607 got rid of this because other than character and expert witnesses parties rarely get to chose witnesses and the rule could deprive fact finder of evidence that is essential in weighing witness credibility
b. CANNOT use impeachment as a pretense to conceal efforts to avoid hearsay rule
i. Impeachment by prior inconsistent statements is NOT PERMITTED (in federal CTs) when it is employed as a way to get otherwise inadmissible evidence in front of jury 
IV. Impeachment by Methods NOT Covered by Specific Common Law or Statutory Rules
a. Factors Affecting the Witness’s Opportunity to Perceive
i. Accuracy of witness’s testimony can be affected by quality of witness’s opportunity to perceive the event
ii. Demonstrating the impaired opportunity to observe is a common way to impeach witness
iii. Proving the witness’s superior position to observe is a common way to show witness’s testimony is accurate
iv. No rules limiting the way this can be proved or disproved
b. Factors Affecting the Witness’s Capacity to Perceive
i. Some witness’s lack normal capacity to perceive an event accurately
ii. Allowed to point out to jury anything that casts doubt on the capacity of a witness to use their five senses or that shows the witness’s acute sensory abilities
iii. A witness’s capacity to perceive accurately can also be affected by mental or emotional factors
1. Fact that witness has lower than average intelligence or suffers from depression normally not proper
a. Little effect on capacity to perceive and would only embarrass witness and prolong trial
b. Under FRE 611(a) CT has power to prevent this
iv. Proper to reveal that witness was intoxicated or under the influence of mind altering drugs at time they observed the events to which they testified
1. Allowed if there is a reasonable basis for concluding the condition existed at relevant time
2. Evidence that a person is an alcoholic or drug abuser is normally excluded because only relevant if intoxicated at time events were observed
v. No specific rules limiting the use of this technique
c. Factors Affecting the Witness’s Capacity to Recollect
i. There are some factors that affect a witness’s capacity to remember (alcohol, drugs)
1. Sometimes also applies to certain psychiatric conditions
ii. Some people have worse than average memories
1. Casts doubt on accuracy of testimony  common sense conclusion
iii. Not clear how to prove this
1. If considered character trait  FRE 408(a)
2. If not character  no specific rules
iv. Easiest and most likely permitted way to prove poor memory is to elicit witness’s admission that they have bad memory
1. Cross examination on fact consumes little time and is seldom distracting to jury – effectiveness depends on witness’s willingness to admit to memory issues
v. Evidence of witness’s reputation for having a poor memory is excluded as hearsay
1. Reputation exception ONLY applies to reputation of character
vi. The rule does not forbid another witness from testifying about their opinion of the witness’s memory
1. FRE 701 limits lay opinion evidence
a. Admissible as long as witness’s testimony is rationally based on perception of witness AND CT finds that evidence would help trier of fact assess issues in case
2. Opinion of an expert may be admissible
3. These both take up more time than cross examination
d. Factors Affecting the Witness’s Capacity to Narrate
i. Some witness’s have poor communication skills
ii. Jury will perceive this and should be expected to take this into account when judging credibility of witnesses
1. Regardless of what causes it a witness’s inability to relate events will affect trier of fact’s assessment of their credibility
e. Appearance and Status Factors
i. Instruction from CT about presumption of innocence or reminder that defendant is innocent until proven guilt helps protect defendant from some prejudice but unrealistic to think it removes taint of guilt completely
ii. Appearance or status of witness can affect their credibility
iii. A rule that controls the appearance or behavior of a witness is not practical but CT can exercise some control
f. Demeanor
i. Witness’s demeanor can manifest in many ways
ii. Not evidence – not subject to control by rules
iii. Jury may consider ANY aspect of witness’s demeanor in determining credibility 
g. Plausibility of Witness’s Testimony
i. Big indicator of witness’s credibility is whether they tell a plausible story
ii. In presentation of testimony and in closing argument it is counsel’s job to construct a complete story that makes sense to the jury
iii. Story is only as plausible as its least plausible part
V. Witness’s Character
a. Introduction
i. Issues of admissibility of evidence concerning witness’s character for truthfulness or untruthfulness
ii. Three forms:
1. Opinion and reputation for truthfulness
2. Specific instances of conduct involving lying or telling the truth
3. Criminal convictions that suggest a character of truthfulness
iii. Witness character evidence: relates to the general credibility of the witness, rather than just the believability of specific testimony and suggests something about the ethics or morals of that witness
iv. Sometimes the same evidence that undermines the credibility of a witness is based on character and non-character inferences
1. May be governed by different rules and may be admissible for one purpose but not another
v. Generally low probative value but can have high threat of unfair prejudice
vi. Rules ONLY apply when character is offered for the purpose of attacking or supporting the witness’s character
1. CT may admit evidence for limited purpose or exclude it
b. Reputation or Opinion Concerning Truthfulness
FRE 608(a)
i. Reputation and Opinion
1. FRE 608(a) regulates the admissibility of opinion and reputation evidence concerning a witness’s character for truthfulness or untruthfulness
a. Places few limits on the admissibility of such evidence
2. Once a witness has testified, a second witness may be called to give an opinion concerning the first witness’s character for truthfulness or may describe the first witness’s reputation for truthfulness
a. Generally prohibited from testifying as to specific instances of the first witness’s conduct
3. No bar to admissibility of reputation and opinion testimony – just states that it may be admitted
a. Subject to other rules
b. CT has discretion to exclude under FRE 403
4. Opinion evidence consists of a personal assessment of a person’s character by one who has sufficient knowledge of that individual’s character to give an opinion worth considering
a. No distinction between lay and expert opinion evidence – suggests both may be admissible
b. Requires compliance with 608(a) and 701 (lay opinion) or 702 (expert opinion)
5. CT requires proof of foundational facts:
a. Must show that person whose opinion it is has sufficient exposure to witness being impeached to form reliable opinions about their character
b. It CT testimony must be supported by showing that they had sufficient contact with community in question to form accurate conclusions about reputations prevailing there
ii. Character for Truthfulness or Untruthfulness
1. Evidence under 608(a) may be attacked or supported by testimony about witness’s reputation for having character for truthfulness or untruthfulness OR by testimony in form of opinion about that character
2. Opinion or reputation testimony about ANY OTHER character trait is inadmissible to prove witness credibility
3. Testimony regarding general moral character of the witness NOT admissible under this rule
iii. Evidence of Truthfulness Admissible ONLY After Attack on Character for Truthfulness
1. The evidence is ONLY admissible AFTER the witness’s character for truthfulness has been attacked
2. Result of two policies underlying 608:
a. Promotion of accurate fact finding
b. Elimination of unjustifiable expense and delay
3. In absence of an attack on character for truthfulness the rule assumes that evidence of truthful character is not probative enough to warrant the time needed to consider it
4. Evidence of character for truthfulness is only admissible when the impeaching evidence undermines credibility by suggesting character for untruthfulness
c. Conduct Probative of Truthfulness
FRE 608(b)
i. Rationale
1. Evidence of times in a witness’s life where they lied or told the truth can reveal their character for truthfulness or untruthfulness
2. Some probative value but can cause unfair prejudice
3. Deals with evidence of conduct that has NOT been proven in CT beyond a reasonable doubt so the nature or occurrence of the conduct may be disputed
4. The admissibility of this type of evidence is limited
ii. Extrinsic Evidence
1. Extrinsic evidence is INADMISSIBLE to prove specific instances of witness’s conduct
a. Gives CT discretion to admit specific instances evidence on cross examination of witness whose character is subject of the evidence
2. It allows counsel to ask witness about their conduct BUT it the witness denies the conduct it CANNOT be proved with other evidence
iii. Discretion to Admit Specific Instances Probative of Truthfulness or Untruthfulness
1. CT has discretion to admit evidence of specific instances of conduct ONLY if other aspects of rule are satisfied
a. Must be probative of truthfulness or untruthfulness 
b. ONLY allowed it character for truthfulness has been attacked
2. ONLY allowed in two situations:
a. Cross examination of the witness whose character for truthfulness or untruthfulness is at issue (principle witness)
b. Cross examination of another witness who testified to the principle witness’s character for truthfulness or untruthfulness
3. But cross examiner has to take the witness’s answer – cannot offer extrinsic evidence 
d. California Version
CEC 786
CEC 787
CEC 798
i. Little different
ii. 786: same as FRE 
1. Evidence of traits of character OTHER THAN honesty and veracity are inadmissible
iii. 787: DIFFFERENT
1. CANNOT discuss specific instances EVEN on cross
iv. 790: evidence of a witness’s good character is ONLY admissible AFTER there has been evidence of poor character
v. These DO NOT apply in criminal prosecutions
1. In criminal cases you can attack a witness’s character for ANYTHING
2. DOES NOT matter if it’s a witness for prosecution OR defenses
3. Specific acts evidence is admissible
e. Conviction of a Crime
FRE 609
i. Rationale
1. Helps trier of fact determine the credibility of a person who may otherwise appear credible
2. Assumes that conviction of crimes involving lying increase probability that the witness is an untruthful person and may lie when testifying
3. Assumes that convictions for serious crimes reveals a more general character trait – witness is not law abiding person and may be more willing to perjure themselves
4. Dangers of unfair prejudice higher when witness being impeached is also the defendant
5. Threat that evidence of prior convictions may be introduced to impeach defendant and could be used to their detriment by jury can discourage defendant from taking the stand at all
a. Constitutional issues come up – accused has right to testify
b. Could deprive jury of valuable source of evidence
ii. Scope of Rule 609
1. Does not apply to all character evidence offered to attack witness credibility – ONLY criminal convictions of the witness
2. NO limits on admissibility of extrinsic evidence
3. ONLY applies when conviction is offered to prove the character for truthfulness of the witness
a. Inapplicable when conviction offered to prove motive, opportunity, intent or other facts 
iii. Rule 609(a) – General Rule
1. Two subdivisions for different crimes
2. Part (1) applies ONLY to convictions punishable by death or imprisonment for more than a year
a. Felonies – NO misdemeanors
3. Part (2) applies when the CT the elements of the crime required proving or witness’s admitting a dishonest act or false statement, regardless of punishment
a. May be felony OR misdemeanor
b. MUST be a crime that involves a dishonest or false statement
c. If it is admissible under (2) no need to analyze under (1)
4. Important differences between (1) and (2):
a. (2) States that conviction for a crime involving a dishonest act or false statement MUST BE ADMITTED
i. CT has no discretion 
b. (1) Compels CT to weigh unfair prejudice against probative value
5. When witness is the defendant and it is a felony, FRE 609(a)(1) shifts the burden to the prosecution
a. Evidence can be admitted to impeach witness/defendant ONLY IF the prosecution can show that the probative value outweighs the prejudicial effect
b. Not admissible UNLESS…
6. When the witness IS NOT the defendant and it is a felony regular balancing applies
a. Admissible UNLESS opponent shows that unfair prejudice outweighs probative value (normal 403 balancing)
iv. Rule 609(b) – Old Convictions
1. Excludes evidence of convictions otherwise admissible under 609(a) if more than 10 years have passed since witness’s conviction or release from confinement for conviction
a. Whichever is later
2. Still permits evidence to be admitted if CT concludes that in light of specific facts and circumstances the probative value outweighs prejudice
a. HIGHLY slanted in favor of exclusion
b. ONLY admissible if probative value substantially outweighs prejudicial effect or other dangers
3. Proponent of evidence MUST provide written notice of intention
v. Rule 609(c) – Effect of Pardon, Annulment or Certificate of Rehabilitation
1. Two situations where conviction evidence should be excluded when otherwise would be admissible under (a) and (b)
2. Inadmissible if a pardon or its equivalent was granted upon a finding of rehabilitation SO LONG AS the witness was not subsequently convicted of a felony
3. Inadmissible when a pardon or its equivalent was based on a finding of innocence
vi. Rule 609(d) – Juvenile Adjudications
1. CT has discretion to admit evidence in a criminal case against a witness OTHER than the accused
2. Admissibility of juvenile adjudication is restricted because actions of witness as a juvenile may night be indicative of character as an adult
a. Assumes maturation can have same effect as rehabilitation 
vii. Rule 609(e) – Pendency of Appeal
1. Pendency of an appeal DOES NOT make evidence of a conviction inadmissible
viii. Preserving the Right to Appeal Under Rule 609
1. Luce v. US: in order to raise and preserve for review the claim of improper impeachment with a prior conviction, defendant MUST testify
2. If on appeal want to argue that the judge abused discretion in admitted evidence under 609(a)(1) the defendant MUST testify
f. Religious Beliefs or Opinions
FRE 610
CEC 789
i. Evidence of a witness’s beliefs or opinion on matters of religion is inadmissible when offered for certain purposes pertaining to witness credibility
ii. Extends to mainstream religions AND unconventional beliefs
1. Unconventional beliefs may have greatest prejudicial risk
iii. Not intended to make inadmissible evidence that a witness subscribes to a political or philosophical ideology
1. ONLY religious
VI. Bias, Motive, and Interest
a. Effects of Bias
i. State of mind that may cause a witness to favor or disfavor a party
1. Motive and interest are related – all referred to collectively as bias
ii. Bias can impair perception because people tend to interpret what they see and hear in ways consistent with their prejudices and interests
iii. Can put the reliability of recollection in doubt – can make people selectively recall things and even make things up
iv. Evidence of bias raises concerns of sincerity because people may lie to gain advantages
v. Bias can influence the words we used so narration is threatened too
b. Proving Bias
i. Often can only be proven through circumstantial evidence
ii. Common scenarios that show bias are evidence that a witness is favorably disposed to a party because of…
1. Family or financial relationship
2. Romantic involvement
3. Friendship
4. Employment
5. Shared beliefs or background
6. Payment of money
iii. Can also have bias when there is enmity between a witness and a party – may be caused by: 
1. Fight
2. Prior lawsuit
3. Differences in background
4. Fear
iv. If witness has personal interest in the outcome of litigation there are concerns about bias
1. If a witness in a criminal case is testifying for the state and received immunity or was promised leniency or received some other benefit in exchange for testimony
c. Admissibility of Bias Evidence
i. No specific rules for admissibility 
ii. US v. Abel: FRE implies that evidence of a witness’s bias should be admissible
1. Law regards bias as a favorable and powerful basis for attacking credibility
iii. Accused may have a constitutional right to impeach prosecution’s witness for bias
iv. CTs generally do not impose admissibility limits on extrinsic evidence of bias
v. Bias is NEVER collateral to issue in the case
vi. Bias is not always admissible
1. May violate another rule of evidence or constitutional right
2. CT may exclude under FRE 403 and 611(a)
a. If bias is revealed by wrongful acts, insurances, settlement or inflammatory matters
vii. When witness is a party the potential for unfair prejudice is higher
d. Admitted Extrinsic Evidence of a Witness’s Prior Statements Revealing Bias
i. Some CTs require impeaching party to give witness opportunity to admit or deny bias before admitting the extrinsic evidence of prior statement proving bias
1. Some require that they call witness’s attention to time and place and people involved in the making of the prior statement
ii. If CT implies these requirements, have to decide if the witness admits to making the statement whether the extrinsic evidence is admissible
1. May be cumulative and time wasting
iii. Extrinsic evidence that reveals additional facts concerning the statement may be crucial to revealing bias and its full impact
1. 403 and 611 suggest extrinsic evidence should be admitted
2. Must apply 403 and 611 on case by case basis to decide
iv. CT has discretion to require party to lay foundation
VII. Impeachment by Contradiction
a. Introduction
i. Demonstrating that a witness has testified inaccurately can be a very effective means of impeaching her credibility
ii. Trier of fact sorts out differences and decides which witness to believe
iii. Law generously allows impeachment by contradiction when the matter about which there is disagreement is important to the case
iv. When a witness is wrong about something entirely unimportant the common law restricted the use of impeachment by contradiction
b. Common Law Rule Restricting Impeachment by Contradiction
i. Contradiction of one witness by the testimony of a second witness can serve two purposes:
1. Can be used to establish the facts to which that witness testifies
2. Can be used to show that the first witness lacks credibility
3. **most of the time it serves both purposes**
ii. Even though there is no specific rule, contradiction evidence IS subject to general rules governing questions
1. Unfair prejudice, distraction, waste of time, limits on mode of witness examination
iii. At common law, extrinsic evidence is not admissible to contradict a witness on a collateral matter
1. Only applies to impeachment by contradiction
2. Only applies when contradiction concerns a collateral matter
a. Collateral matter: factual matter that has no importance to the case except its tendency to undercut the credibility of a witness by contradiction rather than some other matter – even if it is not relevant to a substantive use it is NOT collateral if it says something about credibility of the witness beyond contradicting witness
b. CEC 352: attempt to get rid of automatic exclusion of collateral matter – now it is a question of discretion
i. Weigh probative value of collateral matter on issue of impeachment vs. undue consumption of time, confusion of jury or unfair prejudice
c. Federal CTs - some apply collateral matter rule BUT for exam think about it as a policy issue
i. Answer will never be that evidence MUST be excluded per collateral matter rule
3. Rule limiting admissibility applies only to the use of extrinsic evidence to prove the collateral matter
c. Modern Treatment of the Rule
i. Normally CTs use authority under 403 to forbid extrinsic evidence that impeaches by contradiction on a collateral matter because it is a waste of time and districts the jury
d. Overlap with Other Impeachment Methods
i. Same evidence that tends to impeach by contradiction might also impeach by other means
1. If it does then it is not collateral
VIII. Prior Statements of Witnesses
a. Prior Inconsistent Statements
FRE 801(d)(1)(A)
FRE 613
i. Introduction
1. Evidence of a witness’s prior inconsistent statement is an important tool for cross examination – reduces witness’s credibility
2. Two reasons party may want to offer evidence of prior inconsistent statement:
a. Substantive: want trier of fact to accept the truth of the prior statement in place of testimony at trial
b. Impeachment: want jury to be aware that the witness who has testified to a specific fact has made a statement inconsistent with that testimony and thus should not be viewed as credible
ii. Substantive Use of Prior Inconsistent Statements
1. Sometimes prior inconsistent statements are made under circumstances that increase trust worthiness or at least allow trust worthiness to be tested
2. FRE 801(d)(1)(A) classifies prior inconsistent statements as non-hearsay and substantively admissible if:
a. Declarant testifies at trial
b. Declarant is subject to cross examination concerning the statement
c. The inconsistent statement was made under oath subject to the penalty of perjury at trial, hearing or other proceeding or in a deposition
3. These statements are assumed to be more trustworthy because they are given under oath and the accuracy can be tested since they must testify at trial
4. If a CTs rulings too greatly impede a cross examiner’s effort to question the witness or if a witness’s assertion of a privilege undermines efforts to cross examine there is a chance they will not be “subject to cross examination” and the prior inconsistent statement will not satisfy requirements 
iii. Impeachment Use of Prior Inconsistent Statements
1. Key is inconsistency NOT dishonesty
a. We view people who speak consistently as more credible
2. NOT hearsay – out of court statements BUT not offered to prove the truth of the matter asserted
3. FRE 613 provides:
a. Do not have to show the declarant/witness the prior statement or disclose its contents before using it to impeach them
b. Extrinsic evidence of a prior statement is admissible SO LONG AS the witness is afforded an opportunity to explain or deny the statement at some point during the trial AND opponent has a chance to examine them
i. Provides the element of surprise
4. Extrinsic evidence of a collateral matter is often inadmissible to impeach witness by contradiction on collateral matter
5. FRE 806 – prior statements of non-testifying declarants may sometimes be offered as bearing on their credibility
a. Statements of non-testifying declarants are exempt from requirement that they be given the opportunity to explain inconsistent statement
b. Extrinsic evidence of a prior inconsistent statement is admissible to impeach EVEN though there is no means of providing the declarant with an opportunity to explain or deny the statement
iv. Limited Admissibility
1. FRE 105 requires that trial CT, upon request, restrict evidence to proper scope and instruct accordingly 
2. Because many prior inconsistent statements are admissible only to impeach and not to prove truth of matter asserted it is VERY important to ask for limiting instruction
v. California Version
1. CEC 768: 
a. Do not have to examine witness in advance or disclose anything
b. It if is a writing must show it to the other party
2. CEC 769:
a. Do not have to disclose to cross examine
3. CEC 770 – same as FRE
4. CEC 1235:
a. BIG DIFFERENCE
b. Once you have properly introduced a prior inconsistent statement it CAN ALWAYS be used to prove the truth of the matter asserted
c. Exception to the hearsay rule BUT must be in compliance with CEC 770
i. Must be able to explain or deny prior inconsistent statements
b. Prior Consistent Statements
FRE 801(d)(1)(B)
i. Introduction
1. Allows for consistent statements of a witness to be admissible over a hearsay objection under VERY narrow circumstances
2. Two problems with unlimited admissibility of prior consistent statements:
a. Makes trial longer – all witness have probably said they same thing sometime before trial
b. Jurors are unlikely or to be able or willing to distinguish between substantive use and use to show credibility
ii. Foundation for Admission of Prior Consistent Statements
1. Not admissible UNLESS credibility of witness has already been attacked
2. Evidence of prior consistent statement should ONLY be admissible to rehabilitate credibility when made under circumstances that refute the implication that the statement is a product is the product of a lie or mistake
3. Tome: CT read 801(d)(1)(B) to suggest that a prior consistent statement is ONLY admissible IF made BEFORE the claim of fabrication was made or before the alleged motive of improper influence arose
4. ONLY admissible if:
a. Declarant testifies at trial or hearing
b. Declarant is subject to cross examination concerning the statement
c. Prior consistent statement is offered to rebut an express or implied charge or recent fabrication or improper motive
d. Prior consistent statement was made before the alleged improper influence or motive arose
iii. Purposes for Which Prior Consistent Statements May be Offered; Compared to Prior Inconsistent Statements
1. A statement that meets the requirements is admissible non-hearsay
a. Admissible for substantive use AND to support credibility
2. ONLY admissible to support credibility if it is ALSO admissible to prove the truth of the matter asserted
a. Admissible for ALL purposes or NOT admissible
b. Different that prior inconsistent statements which can be admissible for a limited purpose of impeachment if not admissible for substantive purpose
3. Prior consistent statements DO NOT have to be made under oath subject to penalty of perjury like prior inconsistent statements do
4. Requirements of 613 do not apply to prior consistent statements
a. Different policy considerations 
5. Opponent can cross examine witness to challenge truthfulness or consistency or can present other evidence to impeach the witness’s credibility
iv. CEC 791
1. Different  allows prior consistent statements to be admitted to rebut a prior inconsistent statement as long as it occurred before alleged inconsistent statement is  offered to rebut the inconsistent statement 
v. CEC 1236
1. Prior consistent statement is an exception NOT an exemption
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