Evidence – Spring 2016 – Pillsbury
I. TRIAL PRACTICE AND ERROR
· Figures in the court:
1. Trial judge:
· Decides applicable law
· Decides the preliminary facts
1. Is NOT the ultimate decider of the facts in the case (that is the job of the jury)
2. DOES function to determine what is initially enough of a “fact” to allow specific times of evidence to be introduced for the jury’s consideration
· Acts as the “referee” between the adversarial parties
· Explains the law to the jury
2. Trial Jury
· FINAL decider of fact
1. On appellate review, the court will almost NEVER say “we looked at this evidence and can see no reason why the jury would have believed x instead of y.”
· Trial Procedure
1. Direct Examination
· Initial questioning of a witness by the party that calls the witness (by proponent of evidence)
1. Pursued by non-leading questions to get relevant testimony in logical, discrete segments
2. Trying to present a coherent narrative without looking like it – the questioner should disappear so that the jury only hears the answers
2. Cross Examination
· Secondary questioning of the directly examined witness by the opposing party
1. Leading questions are allowed to elicit contradictions, limitations, inconsistencies, mistakes, dishonesty and other problem in the witness’s testimony and proponent’s evidence generally
2. Tips: the power of yes – also, leave the last question unasked and save for closing arguments.
· Re-direct Examination
· Questions aimed at rehabilitating the witness after the cross examinations

· Re-Cross Examination
· Further cross-examination based on the redirect testimony

· Judicial Questioning

· Rare, but judge may question a witness as well
· Impeachment of Jury Verdicts

· Once the jury has spoken, we DO NOT go back and look at what the jury did to arrive at that decision
· FRE 606: Jurors
· (b) During an Inquiry in to the Validity of a Verdict or Indictment
· Applies to post-verdict testimony by a juror 
· 1. Prohibited Testimony or Other Evidence. During an inquiry into the validity of a verdict or indictment, a juror may not testify about any statement made or incident that occurred during the jury’s deliberations; the effect of anything on that juror’s or another juror’s vote; or any juror’s mental processes concerning the verdict or indictment. The court may not receive a juror’s affidavit or evidence of a juror’s statement on these matters.
· 2. Exceptions: A juror may testify about whether:
· A. Extraneous prejudicial information was improperly brought to the jury’s attention;
· E.g. a juror comes in with a copy of the newspaper that talks about the case and the jurors all read it. 
· B. An outside influence was improperly brought to bear on any juror; or
· E.g. someone threatens a juror
· C. A mistake was made in entering the verdict on the verdict form
· Clerical errors only
· Additional potential exception: racial bias (courts still determining whether to allow this argument because it is so hard to patrol)
Tanner v. US: After the trial, while appeal was pending, a juror contacted the defense attorney unsolicited and said that during jury deliberations, jurors consumed alcohol and drugs.
Holding: The verdict was upheld because a post-verdict evidentiary hearing would have been required and jurors would have had to testify as to the events that transpired during deliberations which is prohibited. 

· CEC §1150: Evidence to test a verdict (CA)

A. Upon an inquiry as to the validity of a verdict, any otherwise admissible evidence may be received as to statements made, or conduct, conditions, or events occurring, either within or without the jury room, of such a character as is likely to have influenced the verdict improperly. No evidence is admissible to show the effect of such statement, conduct, condition, or event upon a juror either in influencing him to assent to or dissent from the verdict or concerning the mental processes by which it was determined
B. Nothing in this code affects the law relating to the competence of a juror to give evidence to impeach or support a verdict. 
· Even though the CA standard is BROADER (just need evidence of objective misconduct) you cannot inquire as to how the extrinsic evidence actually affected the jury’s thinking
· E.g. in CA, testimony could come in about intoxication but not about how the intoxication affected the juror's mental process in deciding the verdict.
· Note: Both FRE and CEC, this prohibition only applies to jurors themselves – outside people can provide the same information
· These rules do not apply  during the trial – during trial the judge can inquire as to the allegations of juror misconduct
· Making a Record:

· FRE 103(a)
a. Preserving a claim of error. A party may claim error in a ruling to admit or exclude evidence only if the error affects a substantial right of the party and;
1. If the ruling admits evidence, a party, on the record:
A. Timely objects or moves to strike; and

B. States the specific ground, unless it was apparent from the context; or

2. If the ruling excludes evidence, a party informs the court of its substance by an offer of proof, unless the substance was apparent from the context
· EXCEPTION: If the error is so plain the judge should have seen it in the first place even without objection, the appeals court can overturn on grounds of plain error.

· Other Review of Error

· Abuse of Discretion:

1. Judges at the trial level make a lot of judgment calls because that is their function and their particular area of expertise. It’s very rare for the appellate courts to overturn these decisions. However, in cases where such decisions were grossly wrong, they can be overturned for abuse of discretion

· Harmless Error:

1. Occurs when the trial judge makes a decision that turns out to be wrong (e.g. incorrect interpretation of a law or statute), but the outcome of the case is not affected (would have come out the same way regardless). The error is harmless and will not be overturned
· Motion in Limine

· A specific motion to exclude evidence or get a ruling on the admissibility of evidence PRIOR to the proceedings.
Three kinds of evidence rules
· Decision Rules: what kind of evidence is admissible (80% of cases)

· Witness Rules: rules about who may testify or how

1. Who qualifies as expert witness

2. Testimony from jurors, etc.

· Proof Rules: how to resolve factual disputes in determining admissibility

1. Separate from the usual issue as to proof at time of the verdict

2. Criminal case - prosecution has to prove essential elements of the charge beyond reasonable doubt - jury decides

3. Earlier in process, judge has to decide what evidence can come in

· Is there sufficient showing that something is a co-conspirator statement

· Is something really a party-opponent statement

· Threshold 104 a or b problems - is there enough evidence to convince the judge that evidence can be admitted for jury to then decide their verdict
II. RELEVANCE
· PROBATIVENESS AND MATERIALITY
1. FRE 401 – Test for Relevant Evidence
· Evidence is relevant if:
1. It has a tendency to make a fact more or less probable than it would be without the evidence  (Probativeness)
2. And the fact is of legal consequence in determining the action (Materiality)
· Basic Requirement under 401 that offered evidence be (low standard, evidence-friendly)
· Probative: tends to prove a fact (make more/less likely); AND
· Material: the fact is of legal consequence in the case
1. Most evidentiary issues come from the question of materiality rather than Probativeness
· Materiality typically stems from statutes on the particular issue and elements of a cause of action
· Sometimes, it is easier to reverse the inquiry. First ask if the evidence is material. If it is, then ask if it would make the fact more or less probative (since the problem often lies with the materiality question)
2. FRE 402 – General Admissibility of Relevant Evidence
· Relevant evidence is admissible UNLESS any of the following provide otherwise:
1. The US Constitution; (confrontation clause)
2. A federal statute;
3. These rules; or
4. Other rules prescribed by the Supreme Court
· Irrelevant evidence is not admissible
US v. James: Mother’s boyfriend has history of violence and she gives her daughter a gun to protect herself when under attack. The defense offers evidence that boyfriend had told the mother about past violent crimes which showed she actually feared him. The jury then asked for police or court records for other crimes. Trial Court said that these were not probative as to James’s knowledge but appellate court allowed the evidence, saying it is probative of credibility –if the story matches up, it makes James more believable In her fear.
· CONDITIONAL RELEVANCE
· Proof rule issues: (104a & b)
· What evidence can judge consider to decide the admissibility of contested evidence?
· Is something just off the table completely?

· What level of proof must proponent of contested evidence meet?
· Moving party has to convince the judge that there is a basis for admitting evidence

· Who decides witness credibility questions relating to the contested evidence?
· Sometimes the real question is if several different witnesses saying conflicting things who do we believe?
1. FRE 104 – Preliminary questions (important for establishing burden of proof)
a. 104(a): IN GENERAL
1. In general, the court must decide any preliminary question about whether:
i. A witness is qualified, 
ii. a privilege exists, or 
iii. evidence is admissible
2.  In so deciding, the court is NOT bound by evidence rules, except those on privileges.
· Notes on 104(a):
i. Decisional standard: proponent of the evidence bears the burden of showing the above by a preponderance of the evidence

ii. Any evidence may be used to make the decision, including otherwise inadmissible evidence under the FREs

iii. Judge must resolve credibility questions to decide

iv. Once admitted, the jury decides the value of the evidence and they are not told of the judge’s admission determination
b. 104(b): CONDITIONAL RELEVANCE – When relevance depends on a fact

1. When the relevance of evidence depends on whether a fact exists, proof must be introduced sufficient to support a finding that the fact DOES exist. 
2. The court MAY admit the proposed evidence on the condition that the proof be introduced later.
3. E.g. “if A is true, then B is relevant. If A is not true, then B is not relevant.”

i. The relevance of B depends on A. B is conditionally relevant. Therefore, B can only be admitted if A exists, or if the court allows B to be admitted contingent on later showing of proof of A’s existence.
4. Notes on 104(b):

i. If evidence allowed contingent on proof of conditional fact, and then the proof is never shown, the evidence will be then be excluded.
ii. Decisional standard: proof of second fact must be shown sufficient to support a finding – meaning it is a determination that the jury COULD find the conditional fact to be true by a preponderance of the evidence
Cox v. State: Cox shot and killed Leonard who had charged Cox’s best friend with molesting his daughter. This occurred just after Cox’s friend was denied bail and additional charges were added. The conditional facts are whether Cox actually knew about what happened at the bond hearing since he wasn’t there. 
Holding: The judge ruled that a jury could reasonably find by a preponderance of the evidence that Cox knew about the hearing because he was at his best friend’s house that day and the friend’s mother likely told him about it. 

· NOTE THAT FREs APPLY ONLY TO INQUIRIES MADE UNDER 104(b) AND NOT 104(a)
· Under both rules, the judge decides the admissibility himself:
· Under 104(a), the judge is deciding for himself if the evidence can come in
· Under 104(b), the judge is deciding if he thinks the jury could find the evidence credible
· PROBATIVE V. PREJUDICIAL WEIGHING
1. FRE 403 – Excluding Relevant Evidence for Prejudice, Confusion, Waste of Time, or Other Reasons
· The court MAY exclude relevant evidence if its probative value is substantially outweighed by a danger of one or more of the following:
1.  unfair prejudice

· Has to be unfair – all useful evidence is somewhat prejudicial, otherwise there wouldn’t be any point in using it.
· Prejudice becomes unfair when it is so prejudicial that allowing its use undermines its own probative value 
· E.g. showing video of dead baby in a ditch will inflame the jury. All it really shows is that the baby was dead, but it will inflame the jury into thinking that he did it without real proof.
2.  confusing the issues

3.  misleading the jury

4.  undue delay

5.  wasting time, or

6.  needlessly presenting cumulative evidence
2. CEC 352 (functionally identical to 403)
· The court in its discretion may exclude evidence if its probative value is substantially outweighed by the probability that its admission will (a) necessitate undue consumption of time,  or (b) create substantial danger of undue prejudice, of consuming the issue, or of misleading the jury
· The trial judge has a lot of discretion and appeal is reviewed for abuse of discretion
· Even if found to be abuse of discretion, needs to get by harmless error for reversal
· We usually associate unfair prejudice with the defendant
· Time also becomes an issue when the judge doesn’t want to waste time on mini-trials to look into probative/prejudicial weighing.
3. Flight Evidence

· To admit evidence of fleeing from the scene or the jurisdiction as evidence of guilt, the following chain of inferences is needed:
1. Flight of the accused
2. To avoid prosecution for a charged crime
3. Because the accused fears he might be convicted of that crime
4. Because the accused knows he is guilty of the crime
· 403 balancing for flight evidence:
1. In assessing flight evidence, the court must consider both unfair prejudice resulting from the flight instruction and defendant’s ability to rebut the evidence without suffering unfair prejudice.
US v. Meyers: FBI tries to arrest defendant for a Florida bank robbery while he is in CA. Defendant tries to flee from arrest. The prosecutor seeks a flight instruction but defendant’s only defense is that he was running because he was afraid of being arrested for a different bank robbery he committed in Pennsylvania which he is also accused of.
Holding: Defendant couldn’t rebut without suffering unfair prejudice (incriminating himself in the other crime). Also, the court said that flight is not an indicator of guilt especially when so far removed in time from the crime. 
4. Probability Evidence
· Rule: Naked probability cannot be used as evidence UNLESS there are significant independent factors that the numbers are based on.
· Otherwise would create undue delay, cause the jury to confuse the issues, and result in unfair prejudice.
· *DNA evidence is largely probability evidence; however it is acceptable because it is based on carefully observed statistics. 
People v. Collins: In a strong armed robbery case, all the prosecution knows is that the 2 people involved were a blonde woman and an African American man. The prosecution can’t show that defendants were definitively the bad guys so they say tell the jury to “think of the probabilities of anyone else doing this. They must be so vanishingly small as to make it completely improbable that anyone else could have done this” The problem is that the prosecution made the numbers up that he used to calculate the probability and no research was done to find the correct numbers.
5. Stipulations
· When the adverse parties agree to take an issue off the table – something will be treated as true or not true in the dispute.
· Stipulations, however, cut out the details from the facts. They present the facts as sterile when, many times, facts are not sterile. They can be helpful or damaging to one of the sides.
US v. Jackson: defendant is on trial for a New York robbery. Prosecution’s evidence is not great so he wants to introduce evidence of a subsequent crime in Georgia with which the defendant was involved. The judge orders stipulation so the defendant will stipulate he was in Georgia shortly after the New York robbery if the prosecutor leaves out the unflattering details of what happened in Georgia. 
****The judge recognized that this stipulation will rob the jury of the “whole truth” but trials aren’t necessarily about getting the whole truth. They are about getting the NEEDED truth to decide the case at hand.
· Stipulation Rule: Normally, the government does not need to accept a stipulation in a criminal trial that would sanitize evidence

· Limited exception: when the government is prosecuting a case where it is necessary to show defendant committed a past crime, the government must accept a stipulation that defendant committed the past crime and leave the name of the crime unspoken.

· Rationale – e.g. if the statute calls for “anyone who was previously convicted of a felony to get an enhanced sentence, the only relevant fact is whether the defendant was previously convicted of a felony and it becomes irrelevant if it was white collar conviction or child molestation. The name of the crime itself could unfairly prejudice the defendant.
Old Chief v. US: Old Chief was involved in a disturbance involving gunfire but a federal law prohibited the possession of a firearm by anyone with a prior felony conviction. Old Chief wanted to stipulate that he had in fact had a prior felony conviction but leave out the fact that it was an assault causing serious bodily harm. The government did not want to accept the stipulation and wanted the jury to hear what the prior conviction was, but the court said that the stipulation had to be accepted to avoid unfair prejudice to Old Chief.
III. SPECIALIZED RELEVANCE RULES
· SUBSEQUENT REMEDIAL MEASURES
1. FRE 407 – Subsequent Remedial Measures
· When measures are taken that would have made an earlier injury or harm less likely to occur, evidence of the subsequent measures is NOT ADMISSIBLE to prove:
1. Negligence

2. Culpable conduct

3. A defect in a product or its design (covers strict liability cases); or
· DISTINCTION IN CA: In CA, this is not the case. Defects CAN be introduced as evidence in strict liability and products liability cases. (see CEC §1151 below)
4. A need for a warning or instruction
· But Evidence IS ADMISSIBLE if used for another purpose such as:
1. Impeachment or – if disputed –
· Door opening comes into play here. If a party makes a statement that can be contradicted by evidence of a subsequent remedial measure, that evidence can now be used.
· Impeachment: if read broadly, can always bring a remedial measure in, but courts do want to go down the slippery slope (anytime someone said something slightly different in the past, it would become admissible)
· The statement has to be specific like in the woodchip case  - said the same exact wood chippers were still used although modifications had been made
2. Proving ownership or control
· Ownership or control: for example, a lawsuit against the city because children were hurt on abandoned property
· the city says the property is not their responsibility
· in that instance, the dispute will be about control over the property
· if there was evidence that after the accident, the city had a crew put up a chain link fence around the property, that would go to show that the City actually was willing to exert control after and therefore had continuous control during the accident
3. The feasibility of precautionary measures.


· Feasibility: same as impeachment, where needed to be looked at narrowly or else everything would be admissible
· Technology and finances change so often that courts don’t want to let evidence in of subsequent changes because not feasible
· Policy: we want people to be able to fix problems that would otherwise cause injury without the act of fixing the thing functioning as an admission of fault, subjecting them to liability
· If the evidence is allowed, it still must pass 403 balancing and may warrant a 105 limiting instruction.

Sequence of questions for FRE 407
Does the evidence concern a subsequent remedial measure?
1. If so, does it fall under a 407 exception?
a. Ownership, control, impeachment, feasibility
2. If so, does it pass the 403 balancing
a. Does probative value in respect to the 407 exceptions outweigh chance of unfair prejudice, chilling of remediation, etc.?
3. If so, should there be a limiting instruction per FRE 105
FRE 105 – Limiting Evidence that is Not Admissible against Parties or For Other Purposes

·  If the court admits evidence that is admissible against a party or for a purpose – but not against another party or for another purpose – the court on timely request must restrict the evidence to its proper scope and instruct the jury accordingly
· If the evidence can be used both for a good purpose and a bad purpose, the judge must instruct the jury that it can’t be considered as to the party it is prejudicial

CEC 1151 – Subsequent Remedial Measures in CA
· When after the occurrence of an event, remedial or precautionary measures are taken, which if taken previously would have tended to make the event less likely to occur, evidence of such subsequent measures is inadmissible to prove negligence or culpable conduct in connection with the event.
1. Under CA law as interpreted by the CA Supreme Court, CA rule does not apply to strict liability cases
· Subsequent remedial measures can therefore be brought in strict      liability cases
· There is no specific wording in regards to produce defect like in 407
Tuer v. McDonald:. Prior to the surgery Tuer was having chest pains so he was prescribed Heparin (a blood thinner) to help with the pain. As was protocol at the hospital, he stopped being administered Heparin on the morning of the surgery because it was not good to have the drug in his blood during surgery. Right before the surgery, the doctor was called away to an emergency with another patient. Despite the surgery being postponed, they didn’t restart the Heparin because they didn’t want it in his system when they did the surgery. Approximately four hours later, before the surgery took place, Tuer went into cardiac arrest and died the next day. Subsequently, the hospital changed its protocol and continued Heparin right up until patients are taken into surgery. Tuer’s wife filed a medical malpractice suit. She tried to introduce evidence of the subsequent remedial change in protocol under either a feasibility or impeachment theory. 
Holding: Although proving feasibility or impeachment are exceptions to the general rule that evidence of subsequent remedial measures is not admissible, a doctor’s professional judgment call in not instituting the measure sooner does not trigger those exceptions. The hospital isn’t saying that restarting the Heparin was not feasible, but that based on their best understanding of the benefits and risks at the time, the doctors acted in a way they viewed as the safest.  The change in protocol was based on a change in their understanding. 

**Courts are very strict with 407 because broadening it too much will undermine the whole purpose of the rule and any subsequent remedial measure could technically be used to show feasibility.
· COMPROMISE OFFERS
1. FRE 408 – Compromise, Offers, and Negotiations
· Prohibited Uses: Evidence of the following is NOT ADMISSIBLE – on behalf of ANY PARTY – either to prove or disprove the validity or amount of a disputed claim OR to impeach by a prior inconsistent statement or a contradiction:
1. Furnishing, promising, offering, or accepting a compromise to settle the claim; or
2. Conduct or statements made in negotiations about the claim.
· Exceptions: The court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice, negating a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution
· What falls under FRE 408?

· Type of a claim: a lawsuit or impending lawsuit
· Has to be a dispute about the validity of a claim or an amount of a claim
· Collection actions are not covered by 408 because what is owed has already been resolved and the dispute is over what will actually get paid
· Purpose of evidence is to impeach
· Can question about bias or prejudice
· Offers made during settlement negotiations cannot be used against a party to later show liability
· ALLOWED USES under FRE 408:

· Proving Bias:

· E.g. A and B are in a car accident caused by C. A settles with C and is willing to testify against B that the whole this is actually B’s fault. B can introduce evidence that A is biased towards C as a result of that settlement
· Negating Contentions of Undue Delay

· E.g. “we’re not trying to delay the trial. We’re trying to negotiate a settlement so as to avoid a trial, here’s proof…”
· Proving effort to obstruct a criminal investigation or prosecution

· Watch for door opening. If one party brings it up, it can be introduced.
Bancard America, Inc. v. Universal Bancard System: Evidence regarding settlement discussions, while inadmissible to prove or disprove liability, is admissible when admitted for other purposes, such as to show why a party took certain actions. – Here, breach of contract was invited based on promises made during settlement negotiations. After the negotiations fell apart, the plaintiff sued for breach of contract even though they invited the breach. 
· OFFERS TO PAY EXPENSES
2. FRE 409 – Offers to Pay Medical and Similar Expenses
· Evidence of furnishing, promising to pay, or offering to pay medical, hospital, or similar expenses resulting from an injury is NOT ADMISSIBLE to prove liability for the injury. 
· This rule is simply about the exclusion of an offer to make payment

· The policy concern is that the court wants to encourage people to pay those expenses and not be penalized if they do.

· FRE 409 is less strict than FRE 408 because the policy in FRE 409 is specifically to encourage particular behavior

· Lawyers will know about rule 408 and thus would be discouraged from making settlement offers, etc.

· In contrast, offers to pay medical expenses are made by lay people after an accident who most likely won’t know about the federal rules and would therefore, their conduct wouldn’t be affected by a more restrictive rule (they won’t be dissuaded from making the offer)
· PLEA DEALS
· FRE 410: Pleas, Plea Discussions and Related Settlements
· Prohibited Uses: Evidence of the following pleas CANNOT be introduced during trials regarding crimes or issues those please were meant to settle:
· A guilty plea that was later withdrawn;
· A nolo contender plea;
· A statement made during a proceeding on either of those pleas under Federal Rule of Criminal Procedure 11 or a comparable state procedure; or
· A statement made during plea discussions with an attorney for the prosecuting authority if the discussions did not result in a guilty plea or they resulted in a later withdrawn guilty plea
· Exceptions: The court MAY admit a statement described in Rule 410(a)(3) or (4)
· In any proceeding in which another statement made during the same plea or plea discussions has been introduced, if in fairness the statements ought to be considered together or

· In a criminal proceeding for perjury or false statement, if the defendant made the statement under oath, on the record, and with counsel present.
· VERY BROAD RULE

· LIABILITY INSURANCE

· FRE 411 – Liability Insurance
· Evidence that a person was or was not insured against liability is NOT ADMISSIBLE to prove whether the person acted negligently or otherwise wrongfully.
· Allowed Uses: the court MAY ADMIT this evidence for another purpose, such as:
1. Proving a witness’s bias
2. Proving prejudice;
3. Proving agency; or
4. Proving ownership, or control.
· Policy: this information has very low probative value. It doesn’t really tell you anything about liability in a case just because a person had insurance (indeed in many states insurance is state-mandated for specific activities.
1. This tends to get abused and misunderstood in practice. It was enacted to prevent the inference that having insurance is the same as having an increased likelihood of liability. Not having insurance can NEVER be made an issue
· See: Williams v. McCoy – say car accident victim only went to a doctor after she met with an attorney and therefore, just trying to cheat the other driver out of money. But in fact, she only spoke to an attorney after a negative experience with the opposing party’s insurance agent. She argues that the defense opened the door for her to talk about insurance coverage by attacking her character and intentions in filing the law suit. 
· EXPRESSIONS OF SYMPATHY
CEC 1160:  Admissibility of expressions of sympathy or benevolence
· The portion of statements, writings, or benevolent gestures expressing sympathy or a general sense of benevolence relating to the pain, suffering, or death of a person involved in an accident and made to that person or to the family of that person shall be inadmissible as evidence of an admission of liability in a civil action. A statement of fault however, which is part of, or in addition to any of the above shall not be inadmissible pursuant to this section

1. Law doesn't do much but say that straight no fault apology can be excluded.
· Benevolent gesture: actions which convey a sense of compassion or commiseration emanating from humane impulses
· WITNESS COMPETENCE
1. For the most part, we do not do preliminary tests as to the competency of a witness. We let them testify, then cross examine them, and let the record and evidence speak for itself

· It does become an issue with cases involving child witnesses or mentally incapacitated witnesses who can be deemed incompetent. 
2. FRE 601 – Competency to Testify in General
· Every person is competent to be a witness unless these rules provide otherwise. But in a civil case, state law governs the witness’s competency regarding a claim or defense for which state law supplies the rule of decision.
3. FRE 602 – Need for Personal Knowledge
· A witness may testify to a matter only if evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may consist of the witness’s own testimony.
· Exception:  Expert witnesses not required to have personal knowledge.
4. FRE 603 – Oath or Affirmation to Testify Truthfully
· Before testifying, a witness must give an oath or affirmation to testify truthfully. It must be in a form designed to impress that duty on the witness’s conscience.
5. FRE 610 – Religious Beliefs or Opinions
· Evidence of a witness’s religious beliefs or opinions is not admissible to attack or support the witness’s credibility
IV. HEARSAY
· Four Testimonial Capacities
1. Perception: Concerned with the witness’s ability to perceive the world around them and involves eyesight, hearing, interpretation of body language, word inflection and tone, mental capacity, etc. 
2. Memory: The ability to accurately recall the events being testified about
3. Narrative Ability: Some witnesses are just not good at providing accurate accounts of events
4. Sincerity: We need to be able to test if a witness is lying or telling the truth
· FRE 801- Hearsay Definitions 
a. Statement: “statement” means a person’s oral assertion, written assertion, or nonverbal conduct if the person intended it as an assertion
b. Declarant: “Declarant” means the person who made the statement
c. Hearsay: “Hearsay” means a statement that:
1. The declarant does NOT make while testifying at the current trial or hearing; and
2. A party offers in evidence to prove the truth of the matter asserted in the statement
· Definition of Core Hearsay:
· An out of court statement of the declarant, offered for the truth of the matter asserted by the declarant to his or her original audience

· Four Parties to any Hearsay Question
· Witness who testifies about the statement in court

· Declarant who made the out of court statement

· Sometimes the same person as the witness but not normally

· Most of the time this is the most important step

· The original intended audience for the Declarant's statement and

· The attorney who offers the statement to prove something

· Assertion Questions (to determine if there was an assertion)

· Can't be hearsay if no assertion (usually will be)

· Conduct can also be an assertion 

· Was there an intent to communicate to another by word or conduct?

· Did the communication make a truth statement
· Is the assertion offered for its truth?

· Tips on assertions - always consider declarant's original audience in analyzing "truth of the matter asserted"

· Ask: what truth, if any, did declarant want to communicate to his/her intended audience?
· Look for possible difference between what declarant wanted/needed to communicate to his/her audience at the time and what the statement might mean now, taken out of its original context.

· FRE 802 – The Rule Against Hearsay:

· Hearsay is not admissible unless any of the following provide otherwise:
· A federal statute;
· FREs; or
· Other rules prescribed by the Supreme Court
· Suggested Hearsay Question Sequence
1. Who is the witness?
· Person testifying in the present proceeding about a statement made outside the proceeding
· Important to distinguish witness from declarant

2. Who's the declarant?
· Person who made the past statement (assertion) outside of the present proceeding

· Usually different person from witness but could be witness

3. What is the truth asserted in the declarant's out of court statement
· What truth, if any did the declarant intend to convey at the time of speaking to his/her anticipated audience

1. Important piece often missed

2. Communication always contextual

· Trying to convey certain things in statement specifically for the listeners understanding

· Same words in another context could mean something different

3. Sometimes statement made in the past for one purpose takes on different meaning or significance in hindsight 
· Exclamations, Questions, and Commands are generally not truth assertions
4. Is the statement now being offered for its truth
· If not hearsay, then

1. Pass 403 balancing?

2. Need/want 105 limiting instruction?

· Can't tell whether something is hearsay until you answer this question

1. Question about attorney's intentions

2. Attorney has to state reason for introducing evidence

· Once you hear that, can make decision on hearsay objection
· HEARSAY EXEMPTIONS:
d. FRE 801(d)(– Statements That Are Not Hearsay: A statement that meets the following conditions is not hearsay:
2.   An Opposing Party’s Statement The statement is offered against an opposing party and
· Party-Opponent: Was made by the party in an individual or representative capacity. (opposing party’s own statements – no personal knowledge required)
· See wolf bite case (Mahlandt v. Wild Canid Survival & Research Center, Inc.)
· Adoptive Admissions: someone other than the opposing party makes a statement that the opposing party then “adopts” or “agrees to”
· Silence as an adoptive admission: usually occurs when there’s a significant accusation against someone and we’d expect them to protest but they don’t.
· Must show: 
a. Statement by the third party was heard and understood by the opposing party
b. The party as at liberty to respond

c. The circumstances called for a denial; and
d. The party failed to deny the charge (not just looking for ANY response. Looking for an affirmative denial
· Personal knowledge NOT required
· Authorized Spokesperson: Was made by a person whom the party authorized to make a statement on the subject;
· Agents: Was made by the party’s agent or employee on a matter within the scope of that relationship and while it existed; or
· Co-conspirators: Was made by the party’s coconspirator during and in furtherance of the conspiracy
· Must show: 
· 1. Evidence of the conspiracy with the opposing party as co-conspirator
· Statement made by opposing party’s co-conspirator was made in furtherance of the conspiracy (very broad); and
· Statement was made while the conspiracy was still in existence
a. Arrest generally terminates the conspiracy
· Opposing party doesn’t actually even need to be a party to or aware of his co-conspirator’s statement. Once the statement is made and the opposing party can be shown to be part of the conspiracy, that statement can be used against him
· This is true even if the statement was made BEFORE the opposing party joined the conspiracy. Once they join, the statement can be used against him.
CEC 1223 - Admission of coconspirator statement
· Evidence of a statement offered against a party is not made inadmissible by hearsay rule if (exception)

a. The statement was made by the declarant while participating in a conspiracy to commit a crime or civil wrong in furtherance of the objective that conspiracy;

b. The statement was made prior to or during the time that the party was participating in that conspiracy; and

c. The evidence is offered either after admission of evidence sufficient to sustain

· Under CA rule - must have independent evidence

· Distinction in CA law re: proof of co-conspirator statements (bootstrapping)
· Under state law prosecution must have independent evidence of (1) conspiracy and (2) membership of defendant and co-conspirator in conspiracy before can introduce co-conspirator statement

· Proof of the (3) in furtherance of the conspiracy element may come from the co-conspirator statement itself

· In some cases, distinction makes a difference

· Bourjaily case pretty easy in federal court because can combine statements and presence during deal

· Under CA law, defense council will say in terms of establishing whether conspiracy exists, can't establish with statement itself and need independent evidence

CEC 1200 - the Hearsay Rule
· Hearsay evidence is evidence of a statement that was made other than by a witness while testifying at the hearing and that is offered to prove the truth of the matter stated

1. Out of court statement and intended meaning of declarant

· except as provided by law, hearsay evidence is admissible

· this section shall be known and may be cited as the hearsay rule
FRE 104(a): In General: The court must decide any preliminary question about whether a witness is qualified, a privilege exists, or evidence is admissible. In so deciding the court is not bound by evidence rules, except those on privilege. 
· WITNESS’S PRIOR STATEMENTS
· FRE 801(d)(1) Witnesses Prior Statements;
1. A Declarant-Witness’s Prior Statements: The declarant testifies and is subject to cross-examination about a prior statement, and the statement
· Is inconsistent with the declarant’s testimony and was given under penalty of perjury at a trial, hearing, or other proceeding or in a deposition;
· Is consistent with the declarant’s testimony and is offered:
i. To rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper influence or motive in so testifying; or

ii. To rehabilitate the declarant’s credibility as a witness when attacked on another ground; or

·     Identifies a person as someone the declarant perceived earlier.
· PRIOR INCONSISTENT STATEMENTS USED SUBSUNTIVELY
· FRE 801(d)(1)(A) – Inconsistent Statements
2. A Declarant-Witness’s Prior Inconsistent Statement MAY be used substantively (not just for impeachment) if:
· The witness testifies and is currently available for cross-examination regarding the inconsistent statements
· The prior statement Is inconsistent with witness’s current testimony; and
· The prior statement was given under oath at a legal proceeding

· In that case, cross examination is NOT necessary at the prior proceeding
· CA DISTINCTION: so long as the witness is on the stand or could readily be called to the stand, prior inconsistent statements can be used both substantively and for impeachment
1. NO requirement of prior statement being made under oath at a legal proceeding.

· CEC 1235 - inconsistent statements used substantively
· Evidence of a statement made by a witness is not made inadmissible (is admissible) by the hearsay rule if the statement is inconsistent with his testimony at the hearing and is offered in compliance with Section 770
· Section 770 - procedural guidelines

· Unless the interests of justice otherwise require, extrinsic evidence of a statement made by a witness that is inconsistent with any part of his testimony at the hearing shall be excluded unless:

· (a) the witness was so examined while testifying as to give him an opportunity to explain or deny the statement or

· (b) the witness has not been excused from giving further testimony in the action

· Have to have live witness who was prior declarant

· If have that, inconsistency sufficient to bring into evidence under 1235
People v. Chavez:  After a gang shooting where multiple shots are fired from one particular car at the victim, the state has difficulty identifying the actual shooter. A witness gave a number of statements shortly after the shooting to police and others indicating the shooter was someone with the street name “Bird.” However right before the trial, the witness says he doesn’t want to testify anymore and thinks it will be dealt with on the streets rather than in court. The prosecutor still tries to call the witness to the stand but he won’t identify the shooter. Then prosecutor follows up with other witnesses including the police officer who interviewed the witness after the shooting. 

Holding: This is a prior inconsistent statement, but was not given under oath at a legal proceeding so doesn’t meet the FRE standard for admissibility. However, under CA law can be used not just to attack the credibility of the witness but to actually substantively identify the shooter. The state may not have any other good evidence except the prior statement so it is really critical to get the information in at trial and the decision on the evidence can really alter the outcome of the case. 
· INCONSISTENT STATEMENTS OFFERED TO IMPEACH (not part of hearsay rule)
· FRE 613: Witness’s Prior Statements

· Showing or Disclosing the Statement during Examination: When examining a witness about the witness’s prior statement, a party need not show it or disclose its contents to the witness. But the party must, on request, show it or disclose its contents to an adverse party’s attorney. 
· Extrinsic Evidence of a Prior Inconsistent Statement: Extrinsic evidence of a witness’s prior inconsistent statement is admissible only if the witness is given an opportunity to explain or deny the statement and an adverse party is given an opportunity to examine the witness about it, or if justice so requires. This subdivision b. does not apply to an opposing party’s statement under Rule 801(d)(2).
· PRIOR CONSISTENT STATEMENTS USE SUBSTANTIVELY
· FRE 801(d)(1)(B): Consistent Statements 

a. A witness’s prior statement MAY be used substantively if:
i. Witness made a prior statement

ii. Witness is currently available for cross examination; and

1. Prior statement is used to rebut an express or implied charge that the witness recently fabricated the current statement or was acting from a recent improper influence or motive; or
2. Prior statement is used to rehabilitate the witness’s credibility when attacked on another ground (“mysterious loss of memory)
Under Federal Rule of Evidence 801(d), a consistent, out-of-court statement made by a witness is admissible to rebut a charge of a fabrication or improper motive, but only if made before motive to fabricate arose.

Tome v. US: Tome had primary physical custody of his four-year-old daughter, A.T. A.T.’s mother had been unsuccessful in her efforts to get full custody. After A.T. spent the summer with her mother, the mother reported that Tome had sexually abused A.T. Tome was charged and tried in the United States District Court for the District of New Mexico, because the events took place on the Navajo Indian Reservation. At trial, Tome defended himself on the ground that the charges were made up so that A.T. could live with her mother. The child proved unable to provide competent testimony at trial. The prosecution sought to introduce into evidence seven out-of-court statements made by A.T. to six witnesses describing the alleged sexual abuse. 

Holding: The statements are inadmissible. A.T.’s out-of-court statements were made after her alleged motive to lie—i.e., a desire to live with her mother—arose. Moreover, A.T.’s out-of-court statements do not rebut the charge that the statements were fabricated as much as provide additional supporting evidence for the prosecution. Only consistent statements made before the motive to fabricate arose fall within Rule 801(d)(1)
CEC §1236 - Prior Consistent Statements

· Evidence of a statement previously made by a witness is not made inadmissible by the hearsay rule if the statement is consistent with his testimony at the hearing and is offered in compliance with Section 791

1. Procedural requirements under 791

· Evidence of a statement previously made by a witness that is consistent with his testimony at the hearing is inadmissible to support his credibility unless it is offered after

· (a) - similar to B(ii)

a. evidence of a statement made by him that is inconsistent with any part of his testimony at the hearing has been admitted for the purpose of attacking his credibility and the statement was made before the alleged inconsistent statement or

· (b) - same as federal law/Tome and just more specific

a. An express or implied charge has been made that his testimony at the hearing is recently fabricated or is influenced by bias or other improper motive and the statement was made before the bias, motive for fabrication, or other improper motive is alleged to have arise

· CA Exception: consistent statement being used substantively must be prior to bias AND prior to the inconsistency

1. Must match up with attack and precede the inconsistent statement

· Usually the case, but will be times where this makes a difference

· Only possibility for departure from the federal rule

· CEC 791
· IDENTIFICATION STATEMENTS
· FRE 801(d)(1)(C) Prior Identifications:
a. Witness testifies to and is subject to cross examination on a prior statement that identifies a person as someone the witness perceived earlier.
· This tends to apply to police sketches to make them admissible in court.
US v. Owens: Defendant is charged with assault of a prison counselor. The counselor had significant head trauma and couldn’t’ remember who his attacker was when the FBI agent visited him in the hospital just after the attack. At trial, the counselor stated that he clearly remembered identifying Respondent during a second interview, but on cross-examination, admitted that he did not remember any other visitors he had in the hospital except for the investigator. Further, Respondent admitted during cross-examination, he could not recall whether any visitors had suggested to him that Respondent had committed the crime.

Holding:  The admission of the prior identification is proper because the confrontation clause only requires cross-examination, not helpful cross-examination. He can be cross-examined even though his answer will be that he doesn’t remember.

The admission of a witness’ testimony about a currently held belief when the witness cannot remember the basis for the belief does not violate a criminal defendant’s rights under the Confrontation Clause; and (2) An out-of-court statement identifying a person is not hearsay if the declarant is subject to cross examination concerning the statement.

Commonwealth v. Weichell: A witness identified defendant as having been the person who fled a murder through a composite sketch. The prosecution wants to admit the sketch as evidence and the defense objected. 
Holding: A composite prepared by an Identikit that is not shown to be prepared under suggestive circumstances is admissible as substantive evidence of identification under Rule 801(d)(1)(C).
**even though this is outside of the hearsay rule, the court could ultimately say it is too prejudicial.

· DECLARANT UNAVAILABLE
· FRE 804: Exceptions to the rule against hearsay – when the declarant is UNAVAILABLE as a witness:
a. Criteria for Being Unavailable: A declarant is considered to be unavailable as a witness if the declarant:
1. Privilege applies: declarant Is exempted from testifying about the subject matter of the declarant’s statement because the court rules that a privilege applies;

2. Refusal to testify despite court 
3. No Memory: Testifies to not remembering the subject matter;

4. Death, then-existing infirmity, physical or mental illness makes presence to testify impossible.
a. THE EXCEPTIONS: The following are not excluded by the rule against hearsay if the declarant is unavailable as a witness:
1. Former Testimony: declarant is unavailable AND:
A. Previously gave testimony as a witness in a trial, hearing, or lawful deposition (for this trial or a different one); AND

B. That testimony is now offered against a party who had – or, in a civil case, whose predecessor in interest had – an opportunity and similar motive to develop it by direct cross- or redirect examination
C. If the above are met, the statement is NOT HEARSAY

2. Statement Against Interest: Declarant is unavailable AND:
A. Declarant made an out-of-court statement that was so contrary to the declarant’s interest that a reasonable person in the declarant’s position would only have made it if it were true
B. That statement is supported by corroborating circumstances that clearly indicates trustworthiness (if offered in a criminal case);
C. If the above are met, the statement is NOT HEARSAY

D. NOTE: Self-incrimination is not hearsay, but OTHER incrimination is
a. You can’t say “I did this bad thing and this other person helped” and then use it to incriminate the other person

i. Does not apply if the “other” is a party to the action

b. Keep in mind the identity of who is being spoken to when the “self-incriminating statement is made

i. A self-incriminating statement that also implicates another made to a police officer is different than the same statement made to a neighbor.

Williamson v. US: After Harris was pulled over for driving erratically, he consented to a search of his car. Police uncovered several kilos of cocaine. During his first interview with the police, Harris indicated that he had received the drugs from a Cuban in Fort Lauderdale, that they belonged to Williamson, and that he was to deliver them later that evening to a particular dumpster. However, when agents sought to arrange a controlled delivery of the cocaine, Harris changed his story, indicating instead that Williamson had been driving ahead of him in another rented car, had witnessed the search, and knew the drugs had been uncovered. Harris refused to testify at trial, despite a grant of immunity, and he was eventually held in contempt by the court for his refusal. The agent was allowed to relate the statements made by Harris, and after appeal, the Eleventh Circuit Court of Appeals affirmed the conviction.
Holding: Some of the statements are admissible and some are not. Only those statements that are directly inculpatory fell under the exception to hearsay dealing with statements against interest. All other statements in the larger narrative should be excluded (self-incrimination v. other-incrimination)

3. Dying Declarations:  

A. ALLOWED WHEN:

a. Declarant is dying or believes his or her own death is imminent

b. Declarant makes a statement re: the causes or circumstances of his or her death; AND

i. if on his deathbed, a husband tells his wife that he has a second family in Paris, that wouldn’t be admissible as a dying declaration because it is not about his cause of death.

c. That statement is offered into evidence in a homicide or civil case
B. Potential issues:
a. Is the person really dying and know that they’re dying?
b. Is a person on death’s door truly in the right state of mind to give clear statements?

· CEC 1242 Dying Declarations
· Evidence of a statement made by a dying person respecting the cause and circumstances of his death is not made inadmissible by the hearsay rule if the statement was made upon his personal knowledge and under a sense of immediately impending death

· Note: no restriction as to kind of case in which this evidence can be used

· "Dying person": might also create distinction because implies that the person is now dead

1. Not really an issue that will come up very often because most of the time, the declarant did in fact die.

· Explicit requirement for "personal knowledge"

1. Doesn't really make a difference because still implicit in federal rule 

Shepard v. United States: Wife tells nurse that husband poisoned her but also asks if the bottle can be tested for poison. The statement was made 2 days after she became ill when everyone thought she was getting better because her condition had improved. Then she later relapsed and died. 

Holding: The statement is inadmissible because she did not believe her death was imminent and had no personal knowledge as to whether her husband had actually poisoned her.
4.   Statement of Personal or Family History: 
· A statement about the declarant’s own birth, adoption, legitimacy, ancestry, marriage, divorce, relationship by blood, adoption, or marriage, or similar facts of personal or family history, even though the declarant had no way of acquiring personal knowledge about that fact; or
· Another person concerning any of these facts, as well as death, if the declarant was related to the person by blood, adoption, or marriage, or was so intimately associated with the person’s family that the declarant’s information is likely to be accurate.
5.    FORFEITURE BY WRONGDOING: Statement Offered Against a Party    
   That Wrongfully Caused the Declarant’s Unavailability: 
· Requirements:
a. Defendant engages in or acquiesces to wrongdoing;
b. The wrongdoing was intended to render the witness unavailable to testify; and
i. Intent to make unavailable as a witness is required
c. the witness was actually rendered unable to testify
· No requirement that the witness be unavailable for any specific trial, just unavailable in general.
US v. Gray: Gray charged with wire fraud and insurance fraud and assumed to have killed 2 husbands and a boyfriend to get insurance money. The state couldn’t prove the murder so charged her with insurance fraud instead but there is a much lower burden of proof for admission of evidence than if the case was charged on its own

Holding: Gray lost her ability to make a hearsay objection to the admission of a criminal report filed by her husband alleging abuse and assault because she made him unavailable to testify by killing him.

Giles v. CA: Prosecution is alleging in a murder case that the defendant killed his girlfriend and by killing her, made her unavailable as a witness. They are trying to admit evidence in the form of statements the girlfriend made about domestic violence and abuse. The defendant is arguing that he killed her out in self-defense and these statements would hurt his case. For forfeiture by wrongdoing, there must be proof that the action was intentional with respect to testimony (that the defendant intended to eliminate a witness – although there are other interpretations which say that anyone who commits an act which leads to unavailability of a witness forfeits their right to a hearsay objection here)
Holding: The court said that Giles did not forfeit his hearsay objection under the confrontation clause because a wrongful act of a defendant creates a forfeiture of his Sixth Amendment right to confront a witness against him only when the act was designed to prevent the witness from testifying. Here, he wasn’t trying to keep his girlfriend out of court or away from law enforcement, he was just trying to kill her.
FRE 806: Attacking and Supporting the Declarant’s Credibility
· When a hearsay statement – or a statement described in Rule 801(d)(2)(C), (D), or (E) – has been admitted in evidence, the declarant’s credibility may be attacked, and then supported by any evidence that would be admissible for those purposes if the declarant had testified as a witness. The court may admit evidence of the declarant’s inconsistent statement or conduct regardless of when it occurred or whether the declarant had an opportunity to explain or deny it. If the party against whom the statement was admitted calls the declarant as a witness, the party may examine the declarant as if on cross-examination.
· HEARSAY EXCEPTIONS UNDER FRE 803: Exceptions that apply regardless of whether the declarant is available as a witness
FRE 803 – Exceptions to the Rule against Hearsay – Regardless of Whether the Declarant is Available as a Witness: The following are not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness:
1. Present Sense Impression: A statement describing or explaining an event or condition, made while immediately after the declarant perceived it. (FRE 803(1))
a. Requirements:
· Declarant has personal knowledge of the event;
· Declarant makes a statement describing or explaining the event or condition; and
· Must ONLY describe the event or condition. Anything further shows the declarant had time to think about it and it is no longer a “present” sense impression
· The statement is made during or immediately after the declarant perceived the event or condition
b. DISTINCTION IN CA: Generally, CA law agrees on what is a present sense impression, temporally, but the SCOPE of material that’s allowed to be testified about is very much more limited under CA law
· Under CA Law:
· Declarant can only talk about their own conduct under the CA PSI rule
a. E.g. passenger to driver: “this road is very slippery.” 
i. Ok under both FRE and CEC
b. E.g. passenger to driver: “you’re driving way too fast”
i. Ok under FRE, NOT ok under CEC because this is about the driver and not the passenger
2. Excited Utterance: a statement relating to a startling event or condition made while the declarant was under the stress of excitement that it caused (FRE 803(2))
a. Requirements:
· The declarant is subjected to a startling event or condition
· Must be something that halts reflexive, habitual activities
· Sometimes, just being reminded of a past traumatic experience is enough
· The declarant makes a statement about that event or condition
· While still under the stress or excitement brought on by the condition
· CEC 1241 - Contemporaneous statement
· Evidence of a statement is not made inadmissible by the hearsay rule if the statement:

· Is offered to explain qualify or make understandable conduct of the declarant
· Was made while the declarant was engaged in such conduct

· More limited under state law than federal

· Slightly more limited than excited utterance also because of the time frame

3. Then-Existing Mental, Emotional, or Physical Condition: (FRE 803(3))
· NOT HEARSAY: A statement of the declarant’s then-existing:
1. State of Mind (such as motive, intent, or plan)
2. Emotional condition

3. Sensory condition

4. Physical condition (including mental feeling, pain, or bodily health)
· These statements are FINE for testimony involving statements about what the declarant did:
1. Presently when the statement was made; or

2. In the future from when the statement was made
· THIS IS NOT OKAY TO ESTABLISH PAST-EXSTING CONDITIONS
1. E.g. “my husband poisoned me” 

· This may seem like a present statement, but it’s actually a past statement and not allowed because she’s not saying “I am currently poisoned” which would be allowed. She is saying “I was poisoned in the past by my husband.

2. HILLMON DOCTRINE: Statements of future intent CAN be used to show third party intent.

· E.g. I say, “I’m going to the park to meet up with Bob.” Under Hillmon, this can be taken to show that Bob also had intent to go to the park

· There is a SPLIT of authority here. While most courts follow Hillmon, some do not.

Mutual Life Insurance v. Hillmon: Insurance company say Hillmon is committing insurance fraud by claiming her husband is dead when he’s really not. They say that Walters is the person who was actually buried. (Other suspicious facts are that she had 4 life insurance policies with 3 different companies). The evidence being offered includes letters Walters wrote to his sister and fiancée where he says he has plans to travel with Hillmon. This was the last anyone heard or saw Walters. The presumption is that Hillmon purposefully killed Walters so she could use the corpse to get the insurance money. 
Holding: There would have been no contest to the letters being admitted to show Hillmon’s plans because they would fall under 803(3), present plan of action.The court however says that Walters’ future plans outlined in the letters can also be used to prove Hillmon’s plans and future conduct. The letters made it more probable both that Walters did go, and that he went with Hillmon, than if there had been no proof of such interactions between the two. 
· Time & Statements of Then-Existing Condition Exception (FRE)
· Present: ok re: statements about declarant's present physical state, feelings, or thoughts

· Past: no statements of declarant re: past events or past beliefs except re: wills

· More likely to make up statements about the past

· Future: ok re: statements about declarant's future personal plans to show declarant acted in accordance; may be ok to prove future actions of others mentioned in declarant's personal plans (see Hillmon)
· Understanding the Hillmon problem - what is clear and what is controversial regarding proof of future conduct
· Hillmon is still a controversial ruling today
· Declarant's statements regarding own future conduct
· Can use to prove declarant acted in accordance;

· Declarant's statement regarding own future conduct in conjunction with another
· Can use to prove declarant acted in accordance

· Declarant's statement regarding own future conduct in conjunction with another
· To prove that the other acted in accordance?

· Hillmon: and some modern federal and California cases say yes

· There is some authority, including FRE legislative history to the contrary (supp. pg. 222)

· Report on house committee on the judiciary

· "Committee intends that the rule be construed to limit the doctrine of Hillmon so as to render statements of intent by a declarant admissible only to prove his future conduct, not the future conduct of another person"

· I.e. this particular use remains controversial
· In practice, CA law is the same as FRE

· CEC 1250: Statement of declarant's then existing mental or physical state
· (a) subject to section 1252 evidence of the statement of the declarant's then existing state of mind, emotion or physical sensation (including a statement of intent, plan, motive, design, mental feeling, pain, or bodily health) is not made inadmissible by the hearsay rule when:

· The evidence is offered to prove the declarant's state of mind, emotion or physical sensation at that time…;or

· The evidence is offered to prove or explain acts or conduct of the declarant

· (b) this section does not make admissible evidence of a statement of memory or belief to prove the fact remembered or believed

· Note: while the rule's language seems to reject Hillmon doctrine ("acts or conduct of the declarant"), CA courts generally hold an accord with Hillmon
4. Statement Made for Medical Diagnosis or Treatment: (FRE 803(4))
a. A statement that:
· Is made for and is reasonably pertinent to medical diagnosis OR treatment; and
· Describes:
· Medical history

· Past or present symptoms;

· Inception of symptoms; or

· General cause of symptoms 
· There is NO requirement under this rule that statements need to be made to a medical professional to qualify. A kid telling his mom his stomach hurts could be a statement made for medical diagnosis or treatment
· Statements appurtenant to medical statements are EXCLUDED under this rule

· E.g. “I drilled through my hand with the drill press. That damn thing never works.”

a. The statement about drilling through the hand is included under this rule

b. The statement assigning fault to the drill press is EXCLUDED under this rule.

· Watch out for:

· Doctors acting as criminal investigators:
a. Sometimes, questions can cross the line from those intended to provide medical care to those intended to create evidence for an investigation

i. Subset of this caveat: some crimes (like child abuse, rape, etc.) we legally require doctors to investigate and they have a duty as “mandatory reporters.” These are probably ok under this rule.

· Statements made by medical professionals
a. Some courts allow only statements made TO medical professionals. Others allow statement made BY the medical professional in the course of diagnosis or treatment under this rule.

US v. Iron Shell – Victim was sexually assaulted in some bushes near the side of a road; following the assault, Victim sought help, and was interviewed by police and examined by a physician within hours. An hour later, the police took the victim to the hospital to be examined.  She told the doctor and officer that she had been held around the neck, and threatened. The police officer testified as to these out-of-court statements at trial. The statements Victim made to Hopkins during the examination were also admitted into evidence at trial. 

Holding: The testimony was ruled admissible.
5. Recorded Recollection: (FRE 803(5))
· Evidence of a statement previously made by a witness is not made inadmissible by the hearsay rule if the statement would have been admissible if made by him while testifying the statement concerns a matter as to which the witness has insufficient present recollection to enable him to testify fully and accurately and the statement is contained in a writing which:
a. Requirements: 
· Prior statement made or adopted by declarant that is now preserved as a record (written or otherwise)
· Made or adopted when the declarant’s memory was fresh as to the recorded fact
· CA DISTINCTION:
1. FRE requires the record to be made close in time to the event

2. CEC allows after-the-fact adoption of the record. Can be asked at trial “is this accurate?” and have that become a record for the purposes of this rule

· Record accurately reflects declarant’s prior knowledge; and

· Declarant cannot now fully and accurately testify to the matter due to memory loss.
· The writing may be read into evidence but the writing itself may not be received in evidence unless offered by an adverse party
b. See: Johnson v. State – 17 year old makes signed statement but then won’t testify to it at trial. Court says he can’t verify accuracy of statement so can’t be used.
· CEC 1237 past recollection recorded
· Same as FRE except for requirement of when statement is made - CA courts permit subsequent records
· e.g. police notes entered into report- not  signed as statement by witness

· At trial, witness on the stand can no longer remember the details of what happened

a. Can then show the witness the police notes and ask if it seems accurate

b. This can be subsequent adoption in CA but not allowed in Federal Rules
6. Compare with Refreshing Recollection: FRE 612: Refreshing Recollection (Not a hearsay rule)
a. Gives an adverse party options when the witness needs to use a writing to refresh their memory during or before testifying

b. Shouldn’t be used as a crutch. Used when the witness can’t remember on his or her own, but with a little prompting, CAN remember and testify from memory

c. Under 612, the party refreshing recollection CANNOT offer the document used as an exhibit but the opposing party can
· The opposing party can:
· Inspect the document

· Cross-examine the witness about the document

· Offer the document as an exhibit
· Flowchart for FRE 803)5) and FRE 612

1. Witness is on the stand
2. Witness cannot remember the details of their testimony
3. Examiner can either:
a. Use FRE 612 to refresh their recollection by showing them a copy of the document; or
i. If it’s really just refreshing recollection, you take back the document once they remember and let them testify from memory
ii. The testimony from memory becomes the record
b.      Use FRE 803(5) – recorded recollection admission
i. Witness must verify the document’s accuracy and offeror must show the record was created within the permissible time frame
ii. If these procedural hurdles are cleared, the record is entered into evidence.
US V. Ince:  After shooting on military base, witness said she heard defendant confess to the shooting but when on the stand, said she couldn’t remember although she remembered other things about the shooting. The unsworn statement she gave to police did not refresh her recollection. 

Holding: When deciding whether to permit the prosecution to impeach its own witness (under FRE 607, anyone can technically impeach a witness) with otherwise inadmissible hearsay evidence containing an alleged confession by the defendant, a trial court must determine whether the evidence is more probative than prejudicial. The prosecution wanted to bring in the police officer who had received the witness’s statement to testify (to impeach based on inconsistent statements). Here, the trial court should not have permitted the prosecution to call the police officer to impeach the witness. No evidence could be more prejudicial than an alleged confession, particularly when the defense was mistaken identity. The probative value was minimal. The witness did not hurt the prosecution’s case; she simply did not give evidence that the prosecution hoped would bolster its case.
7. Business Records (FRE 803(6), (7))
a. A record of an act, event, condition, opinion, or diagnosis, is NOT HEARSAY if:
1. It was made at or near the time (or transmitted) by someone with knowledge
2. Was kept in the course of a regularly conducted activity of a business;
a. For profit or non-profit;
3. Making the record was a regular practice of the activity;
4. It is certified by the custodian of the records; and
a. This is the person who works with these records all the time and can verify their accuracy
5. The opponent does not show that the source of the information or method of preparation renders the record untrustworthy.
b. The absence of a record is NOT HEARSAY if:
1. The evidence is admitted to prove the matter did not occur or exist;
2. A record was regularly kept for a matter of this kind; and
3. The opponent does not show the source of the information or method of preparation renders the record untrustworthy.
c. Problems with this exception:

· Records made in anticipation of litigation
· Generally not allowed. They’re viewed with great suspicion by the courts 
· Police reports in criminal cases
· Even though these are “business” records, this creates problems and they are not allowed here (generally only created in preparation for litigation)
· Producer of the information
· MUST be someone within the enterprise that creates records
a. Customer input is OK so long as they’re not solely the person creating the information
b. See Vigneau money laundering case – because Western Union didn’t enter ANY of the information the customer provided and just used the form exactly as the customer prepared it, it wasn’t “in-enterprise”
c. Compare with Amazon.com. Yes you’re the one who enters your shipping info, but you’re doing it on a form provided by the company that the company then manipulates into a format they can use and store and is compatible with their records.
Palmer v. Hoffman: After a crash where a train hit a car, the train engineer dies, unrelated to the accident. The defense wants to use his prior statements documented in the railroad company’s records after the crash. Even though it was the standard procedure for the company to keep records and conduct interviews of the engineers after a crash, crashes themselves are not part of the normal course of business. Therefore, the statements are not admissible. 

8. Public Records: FRE 803(8)
a. A record or statement of public office is NOT HEARSAY if it sets out:
· The office’s activities;
· A matter observed while under a legal duty to report
a. EXCEPTION:  law enforcement observations used in a criminal case
· Factual findings from a legally authorized investigation
a. ONLY applies to:
i. Civil cases; and
ii. Criminal cases WHEN USED BY THE DEFENDANT
a. Government has no right in a criminal case to use this against a defendant. 
· Includes conclusions from factual findings, not just the findings themselves. 
b. The source of the information or other circumstances do not indicate that the record is untrustworthy
9. Residual Exception (FRE 807)
a. Statements that would otherwise be hearsay MAY be excepted if there’s not an exception that covers them exactly and admitting the statement would be in the interest of justice.
· CA law does not have this exception

· 807 must be decided on its own. It is not merely an extension of other exceptions
· Only applies in cases that really do not fit the mold of the other exceptions
Dallas County v. Commercial Union Assurance Co: A clock tower fell and damaged a courthouse. The insurance company challenged coverage under the policy because they say that the clock tower was initially damaged when struck by lightning 50 years earlier before the purchase of the policy. Because no one around remembers the specifics, the only useful evidence comes from a 1901 local newspaper story.
Holding: The court reasoned that although the newspaper did not fall under any, “readily identifiable and happily tagged species of hearsay exception,” it was nonetheless properly admissible because it of its necessity, trustworthiness, relevance, and materialness. Although the rule specifies three categories of evidence that shall be admitted, it does not prohibit the receipt of probative evidence outside the three categories.
V. CONFRONTATION CLAUSE
· Confrontation clause – 6th amendment
1. In all criminal prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses against him.”
· only ever a thing for criminal cases – does not apply to civil cases
· Confrontation Clause: Basic Triggers:
· Out of court statements by declarant raises Confrontation Clause problems when:

1. Used by government in criminal prosecution (no bar in civil cases or when used by criminal defendant)

· Right of accused

2. For the truth of the matter asserted (core hearsay)

3. No cross-examination of the declarant at trial; and

4. The statement was testimonial

· In CA law, can use out of court statements substantively, so as long as the witness is available for cross-examination, can still use the prior statement

· Sometimes you know a witness will not be helpful on the stand and will change his story

· Once you put him on the stand though, you can use the prior statement as evidence
· Crawford v. Washington:
· Testimonial v. Non-testimonial statements (for the purposes of litigation?)
· If a statement is testimonial in nature, it presents confrontation clause issues. Testimonial statements are per se excluded by the confrontation clause

· Objective question whether a statement is testimonial or non-testimonial
· Look for:

· Ongoing emergency
· If the event is still an emergency situation, it’s likely this is non-testimonial, as the responders are less interested in creating a record and more interested in dealing with an emergency

· Primary purpose of the conversation
· Get help in the present/prevent immediate future harm (non-testimonial) v. compile a record of past harm for future prosecution (testimonial)
· Identity of the participants


· If the declarant is talking to the police in a formal setting, it is more likely to be testimonial. If there’s a lack of government officials, it’s more likely to be non-testimonial
· This is a lot like the “statements against interest’ hearsay analysis – the audience matters.
· EXCEPTIONS TO CONFRONTATION CLAUSE:

· Forfeiture by wrongdoing:

· If defendant intentionally caused the declarant to not be available, they forfeit any confrontation clause objection
· Prior chance to cross-examine

· If defendant had a prior chance to cross-examine the witness and NOW the witness is unavailable, no confrontation clause problem
· Dying declaration:

· Undecided, but for now, dying declarations do not present confrontation clause problems
· Flowchart for Confrontation Clause Analysis:

1. Is there an out-of-court statement?

a. Yes (continue to 2)
b. No, not hearsay – no confrontation clause problem
2. Is the out-of-court statement hearsay that does not fit into a recognized exemption or exception?

a. Yes – inadmissible, therefore no confrontation clause problem
b. No – fits into an exception or exemption (continue to 3)
3. Is this a civil trial or criminal?

a. Civil trial – no confrontation clause problem
b. Criminal trial – confrontation clause is implicated (continue to 4)
4. Is the declarant available to testify?

a. Yes – no confrontation clause problem
b. No – ask the following questions:
a. Did the defendant have a prior opportunity to cross-examine the declarant?

· Yes – no confrontation clause problem – end of analysis
· No – continue
b. Is the declarant unavailable to testify because of defendant’s intentional act?

· Yes – defendant loses his or her objection due to the forfeiture by wrongdoing doctrine
· End of analysis
· No – continue
c. Was the statement a dying declaration?

· Yes – this MIGHT be allowed
· No – continue to 5
5. Is the statement testimonial?

a. Analyze the factors:
1. Focus on present (non-testimonial) v. focus on past (testimonial)
2. Ongoing emergency (non-testimonial) v. controlled situation (testimonial)
3. Informality of interaction (non-testimonial) v. formality (testimonial)
· E.g. police interrogation would be formal
4. Identity of audience
· To uniformed officers (or undercover officers who have the intent of making a record) – testimonial
· To one’s neighbor – non-testimonial 
b. If testimonial: per se violation of the confrontation clause

c. If non-testimonial: no violation

· Confrontation Clause & Hearsay Rules
· Reminder: in a criminal case, even if out of court statement passes federal Confrontation Clause test, it must ALSO comply with statutory hearsay rules (FRE/CEC) for admission

· Whichever evidence rule (constitutional - confrontation or statutory - hearsay) is strictest, governs

· Need to satisfy both hearsay requirements and confrontation clause
Michigan v. Bryant: Police arrived at a gas station in response to a reported shooting and they found Anthony Covington in severe pain suffering from a gunshot wound to his abdomen. As the officers arrived at different times, they each asked Covington questions about what had happened, who had shot him and where the shooting occurred.
Holding: Statements made to assist police in addressing an ongoing emergency are not testimonial for Confrontation purposes because they are not made for the primary purpose of creating a record for trial.
Bullcoming v. New Mexico: Donald Bullcoming of New Mexico was sentenced to two years in prison for a felony aggravated DWI/DUI. The State introduced a blood alcohol test that was taken from Bullcoming under a search warrant issued following his refusal of the breath alcohol test. Bullcoming argued that the laboratory report of his blood draw results was testimonial evidence subject to the Confrontation Clause.
Holding: There is a confrontation clause violation in admitting the lab test. The person who did the test needs to be in the court room for cross-examination so potential problems with testimony can be revealed by the defense.

Williams v. Illinois: In a rape case, an expert witness testified about the DNA results showing defendant’s semen, rather than the actual lab tech who did the test. The defendant objects that this is a violation of the confrontation clause.

Holding: Testimony of an expert witness that is based on a test the expert did not personally perform is admissible and does not violate the defendant's Sixth Amendment Confrontation Clause right. The court is worried about delay if a lab tech has to come to court every time their lab results are presented as evidence.

VI. CHARACTER EVIDENCE
· Evidence of a person’s character and propensity to behave a certain way 
· Examples of character evidence uses that cause concern:

· Specific Acts (x did Y before. X is therefore more likely to do Y again.)
· Opinions of character ( You know X. Tell me what X is like)
· Basic Reputation (What is X’s reputation in the community?)
· FRE 404 - Character Evidence: Crimes or Other Acts
· 404(a) Character Evidence
· (1) Prohibited Uses

· Evidence of a person's character or character trait is NOT ADMISSIBLE to prove that on a particular occasion the person acted in accordance with the character or trait
· Known as PROPENSITY EVIDENCE – once an x, always an x

· Character is NEVER at issue in a criminal trial unless defendant opens the door

· (2)(A): In a CRIMINAL case, defendant may offer evidence of defendant’s character or character trait:

· If defendant does this, though, the state can offer WHATEVER kind of character evidence it wants

· Remember 405 here. This evidence must be presented through opinion or general reputation testimony.
· Specific act testimony is NOT allowed unless on cross-examination if the court allows it

· (2)(B) Subject to FRE 412 (not covered), defendant may offer evidence of an alleged victim’s trait

· If offered, state can ALSO offer evidence to:

· Rebut; or
· Show defendant has the same trait
· E.g. defendant introduces evidence that the victim was a violent person. State can then introduce evidence to show the defendant’s own tendency for violence.
· (2)(C): In a homicide case, state may offer evidence of the alleged victim’s trait of peacefulness to rebut evidence that the victim was the initial aggressor. 

· Summary:
1. Defendant can offer evidence of his character traits but then so can the state

· Have to start with only opinion or reputation evidence (no specific past acts)

2. Defendant can offer evidence of a victim’s character traits, but then the state can rebut or show that the defendant has the same trait. 

· Opinion or reputation only (no specific past acts)

3. In a homicide case, state can offer evidence of a victim’s peacefulness to rebut evidence that the victim was the initial aggressor.
· Sequence for 404(a) designated exceptions to the character evidence prohibition
1. Is this character evidence?

2. Does it fit a designated exception (See FRE 404)

3. Is it being presented in the correct form? (see FRE 405, 607-609)

· All questions must be answered affirmatively to get evidence in

People v. Zackowitz: Zackowitz was charged with murder, and the question is whether it was premeditted. The prosecution wants to enter into evidence the weapons found in his apartment at the time of the murder. They want to show that his affinity for weapons makes it more likely he planned and committed the murder and is a dangerous person in general. 

Holding: The evidence is too prejudicial and not that probative as to his actual state of mind. There is too much of a chance that the jury would use the evidence for propensity purposes to show he is a violent gun-owner. 
· FRE 404(b) – Past Crimes or Bad Acts

· 404(b)(1):Evidence of a crime, wrong, or other act is NOT ADMISSIBLE to prove a person’s character in order to show that, on a particular occasion, the person acted in accordance with that character.
· 404(b)(2): This past crime, wrong, or bad act evidence MAY BE ADMISSIBLE to prove something else though, like any of the following:
· Motive
· Opportunity
· Intent
· Preparation
· Plan
· The prior bad act MUST be part of the same “common plan or scheme” as the current bad act. If the prior bad act is an individual, discrete instance (e.g. current bank robber and there’s evidence he robbed a bank in the past), that’s not really part of the same plan

· CA allows broader view of this
· Ewoldt case is a pro-prosecution view of common plan/scheme evidence

· Court sets out scheme of similarities between crimes

· Highest degree of similarity required for identity

· Middle tier to prove commonality of scheme or plan

· Lowest amount of similarity to prove intent

· Court says that even though there isn't a clear single scheme going on, there is sufficient commonality such that proof that he did the other uncharged crimes does tend to show he did the current crime
· Kirsch case is a stricter view of common plan or scheme and requires very close similarities to offer evidence of prior bad acts

· Everything has to fit together into one truly common plan and there have to be very distinctive features to link the acts together
· Knowledge
· E.g. drunken railroad conductor example. Can evidence that a railroad conductor has a propensity for drunkenness be introduced in a trial against his employer for negligence due to an accident he caused?

· If introduced to show the conductor had a propensity for drunkenness – NO CLASSIC PROPENSITY EVIDENCE

· If introduced to show the railroad company was on notice and had knowledge of his drunkenness – YES NON-PROPENSITY USE
· Identity
· M.O. evidence: if two crimes are committed in a particularly distinctive manner that makes it more likely than not that the same person committed them, this evidence can be introduced (as to identify) on that fact
· Has to be more than the normal course of events for a particular crime – has to be done in a very unique way that matches up the crimes.
· Reverse 404(b): if the government is presenting evidence of two similar crimes, and trying to implicate one defendant, defendant can then use 404(b) in reverse to show that, because of differences between the crimes, he is less likely to be responsible
· All defendant needs to show is the anti-evidence is relevant and that it undercuts the state’s case. 
· US v. Stevens: 2 robberies on/near military bases and defense tries to show that since they are both similar, probably committed by the same person. The first two victims identified Stevens in a line up but the victim in the second crime chose someone else from the line-up. Because the victim in the second crime was a black man identifying another black man, that identification is more trustworthy, thus defense wants to say Stevens didn’t commit either. 

· Absence of Mistake
· Narrative Integrity
· Lack of Accident
· In 404(b) analysis, always remember what the evidence is being offered for. If it’s to establish propensity, it’s per se invalid. If it’s to establish one of these other things, it’s fine, but still subject to 403 balancing.
· Be careful to watch out for evidence of one of these other things being offered when that thing isn’t actually at issue
· E.g. state offers M.O. evidence in a criminal case, but identity isn’t at issue – intent is. Therefore, this would be invalid propensity use.

Narrative Integrity:
US v. DeGeorge: Government alleged that defendant participated in scheme to defraud by purchasing a yacht, inflating its value, through a series of sham transactions, obtaining insurance on the yacht at the inflated value, scuttling it off the cast of Italy, and attempting to collect the insurance proceeds. The government wants to introduce past evidence about insurance history (trying to show – once an insurance fraudster, always an insurance fraudster)

Holding: Evidence of other acts is admissible when the evidence is necessary for the prosecution to establish a coherent narrative regarding the commission of the crime. Although normally not allowed, when facts are so inextricably intertwined that the narrative requires hearing the facts, it is admissible.



US v. Huddleston: Huddleston (defendant) was charged with possession of stolen property and selling stolen goods—charges arising out of a shipment of stolen video cassette tapes. The material issue at trial was whether Huddleston knew the tapes were stolen. The prosecution sought to introduce evidence of two similar acts under Rule 404(b). The first such evidence was testimony that Huddleston sold a large quantity of new televisions for $28 each; the other was testimony that Huddleston was arrested one month after the cassette tape theft for offering to sell $20,000 of appliances to an undercover FBI agent for $8,000.
Holding: It is sufficient for evidence of prior acts to be admitted if there is enough evidence to support a finding by the jury that the defendant committed the prior act.  Thus if a jury could reasonably find that the defendant committed the prior act, and the act is otherwise admissible under Rule 404(b), evidence of the prior act is admissible.
 In this case, the evidence of Huddleston selling the televisions, if proven true, is admissible under the knowledge exception to Rule 404(b)—that Huddleston knew the televisions were stolen due to a history of dealing with Westby. Therefore, the evidence can be admitted if a jury could reasonably find that the televisions that Huddleston previously sold were stolen. The low price of the televisions, the large quantity for sale, and Huddleston’s inability to produce a bill of sale, as well as Huddleston’s role in the sale of other stolen merchandise provided by Westby—the appliances and tapes—would lead a reasonable jury to believe that the televisions were stolen. 
· in a prior bad acts case, if the prior bad acts are not certainly attributable to the defendant, the prior act may be introduced to the jury SO LONG AS the judge makes a finding that a reasonable jury could find defendant committed the prior acts by a preponderance of the evidence

· Follow 104(b) standard for this. 

· Standard of proof - in the rule 404b context, similar act evidence is relevant only if the jury can reasonably conclude that the act occurred and that the defendant was the actor

· Fairly lenient standard for prosecution

· Judge doesn't determine credibility - deferential towards jury - could the jury reasonably find x by a preponderance of the evidence?

· Procedure for 404(b)(2) use:
· State must provide reasonable notice to defendant that they plan on using this kind of evidence

· Must do so before trial. Can only do so during trial without prior notice for good cause. 
· EXCEPTIONS to the propensity ban for parties
· FRE 413: Similar Crimes in Sexual-Assault Cases
· In a CRIMINAL sexual assault case, evidence of similar past crimes may be introduced to show propensity
· Must give 15 day notice
· Permitted Uses
· The evidence may be considered on any matter to which it is relevant
· No need for actual conviction (preponderance of the evidence)

· No specifics as to time (when the prior crimes occurred)

· Still relevant as to 403 balancing but not specific to the rule
· FRE 414: Similar Crimes in Child Molestation Cases
· In a CRIMINAL child molestation case, evidence of similar past crimes may be introduced to show propensity
· Must give 15 day notice
· FRE 415: Similar Acts in Civil Cases involving Sexual Assault or Child Molestation
· In a CIVIL case involving sexual assault or child molestation, evidence of ANY other sexual assault or child molestation may be admitted to show propensity

· Must give 15 day notice
· CEC 1108: Evidence of another sexual offense by defendant; disclosure; construction of section (very similar with only minor differences)

a. In a criminal action in which the defendant is accused of a sexual offense, evidence of the defendant's commission of another sexual offense or offenses is not made inadmissible by Section 1101 (general character evidence rule in CA) if the evidence is not inadmissible pursuant to Section 352 (equivalent of FRE 403)

b. Disclosure to the opposing party is required before using this kind of evidence

· Sequence when using 413-415:
· 404(b) admissibility? - preponderance of the evidence

· 414 (child molestation)/413 (sexual assault) - use past crime as character evidence - use for its inference, once an x, always an x

· 403 balancing (probative v. prejudicial)
· FRE 405: Methods of Proving Character
· When evidence of a person’s character is admissible, it can ONLY be shown through:

· Testimony about the person’s REPUTATOIN
· Michelson v. US – defendant can call witnesses to testify to his general reputation but then the state can cross examine them on specific instances of conduct. (tries to bring in character witnesses to speak to good reputation – none of them knew about prior arrests when asked on cross-examination)
· Testimony in the form of an OPINION
· Direct testimony about specific instances of a person’s conduct is prohibited except on cross examination if it is allowed by the court
· When a person’s character or character trait is an essential element in a charge, claim, or defense, SPECIFIC INSTANCES may be cited to prove that trait

· ALMOST NEVER COMES UP

· Applies to:

· Entrapment defense
· Defendant needs to show “I’m not the kind of person who would do this unless I was tricked by someone like who the law enforcement officer was pretending to be

· Libel and Slander
· The actual defense here is “plaintiff who’s suing me for calling them a liar actually IS a liar, here’s proof.”

· Parental Custody Cases
· Character can be used to show which parent would be better suited to have custody of the child
· FRE 406: Habit; Routine Practice
· Evidence of a person’s habit or routine practice MAY be admitted to show that, on a particular occasion, the person acted in accordance with that habit or routine

· DOES NOT require corroborating evidence or a witness

· DISTINCTION between Habit and Propensity
· Habit:  more about the specific predictable repetition of patterns or behavior that is so engrained into the person they basically do it automatically

· Look for:

· Specificity of practice
· Repetition

· Duration of the practice’s existence

· Semi-automatic nature of practice

· Propensity: more about a chance that behavior will be repeated based on nothing more than the fact that the behavior was done before

· Is drinking a habit or propensity?

· Propensity. Our culture attaches stigma to alcohol use to the point of excess. As such, regular alcohol use is viewed more as a character trait than a habit

· BUT consider a person who always has a cocktail at 5pm – this ritual would be a habit not a propensity even though it involves repetitive drinking.
Halloran v. Virginia Chemicals Inc.: Halloran was an auto mechanic that used cans of refrigerant to service car air conditioning units. The refrigerant he used was packaged and sold by Virginia Chemicals. Halloran was a very experienced mechanic, having serviced hundreds of air conditioning units using thousands of cans of the refrigerant. When Halloran found it necessary to accelerate the flow of the refrigerant, which was often the case, he would heat water in a coffee can and put the can of the refrigerant inside the coffee can to warm it up. On one occasion, as Halloran warmed up a can of refrigerant, the can exploded, injuring Halloran. As a result, he brought a products liability action against Virginia Chemicals. Warnings on the cans of refrigerant cautioned against using an immersion coil to heat them. Virginia Chemicals sought to introduce evidence that whenever Halloran warmed up a can of refrigerant, he always used an immersion coil.
Holding: Evidence of a person’s habit is admissible to prove that the person acted in conformity with that habit where the habit involves a deliberate, repetitive pattern of conduct such that similar future conduct is predictable. In this case, Halloran admits that he has serviced hundreds of air conditioning units using thousands of cans of the refrigerant. If it can be proved then, that as part of his routine in servicing these units, he habitually used an immersion coil when he needed to accelerate the flow of the refrigerant, that evidence would be admissible habitual conduct.
· EXCEPTIONS to the propensity ban for witnesses
· Three general types of evidence that try to come in here:

1. Bolstering: NOT ALLOWED
· Improving the witness’s credibility before it has been attacked is NOT allowed

· EXCEPTION: sex offenses

· May need to bolster the witness’s credibility so it doesn’t turn into “he said, she said”
2. Rehabilitation
· Improving the witness’s credibility AFTER it has been attacked
3. Impeachment
· Witness says something on the stand, opposing party presents evidence of their character for lying to rebut

· DISTINCTION: Hearsay impeachment v. Character Impeachment
· Hearsay Impeachment: concerned with showing that the witness is lying right now, on the stand

· Character Impeachment: concerned with showing that the witness is a liar, in general

· Not concerned with the specifics of the case; just concerned with “can this witness be trusted?”

· proven by:

· opinion

· reputation

· specific instances (not on direct)
· FRE 608: Witness’s Character for TRUTHFULNESS OR UNTRUTHFULNESS
· A witness may be attacked with evidence of having untruthful character by testimony in the form of opinion or general reputation
1. But evidence that a witness has TRUTHFUL character may only be offered AFTER a character attack (no bolstering)

2. Remember: This evidence CAN ONLY BE ABOUT TRUTHFULNESS

· Peacefulness doesn’t count

· Being a good guy doesn’t count

· Except for criminal convictions under FRE 609)( (see below), extrinsic evidence is NOT admissible to prove specific instances of a witness’s conduct to either attack or support the witness’s character for truthfulness

1. EXCEPTION: on cross-examination, the court MAY allow probing into these specific instances if they are probative.

2. Summary:

· You can offer opinion evidence that someone has a character for being a liar, but if they deny it, you CANOT admit specific instances to rebut their testimony

· Prosecution has to live with their answer

US v. Whitmore: Whitmore appeals a firearm conviction by a jury on the ground that the district court committed reversible error in preventing him at trial from attacking the credibility of the arresting officer. Whitmore says that he admits to fleeing from the scene and was in possession of drugs but denies that he had a gun, which is the key charge. The police officer says he saw him throw something which turned out to be a gun. The defendant argues that police officer planted the gun and wants to offer 3 witnesses to testify as to the police officers character for untruthfulness. The trial court refused to allow these witnesses and Whitmore was convicted.

Holding: This was not harmless error because Whitmore’s entire defense hinged on the truthfulness of the police officer and thus he was deprived a proper defense against the one witness against him. 

· FRE 609: Impeachment by EVIDENCE OF A CRIMINAL CONVICTION
· For a crime that, in the convicting jurisdiction, was punishable by death or imprisonment for more than one year, the evidence:

1. MUST be admitted in a civil case

· But subject to 403 balancing

2. MUST be admitted in a criminal case where the witness is NOT a defendant; and

3. MUST be admitted in a criminal case where the witness IS a defendant so long as the probative value outweighs the prejudicial effect to the defendant

· This is the reverse of 403

· 403 says “evidence may be excluded if its probative value is substantially outweighed by its prejudicial effect.”

· DISTINCTION: 403 v. 609(a)(1)(B)
· 403: establishes a rebuttable presumption that evidence is admissible (presumption rebutted by a substantial showing of outweighing unfair prejudice)
· 609(a)(1)(B): establishes a rebuttable presumption that evidence of prior criminal conviction is inadmissible in a criminal case (presumption is rebutted by a showing of outweighing probative value)

· US v. Brewer – 5 factor test for determining whether the presumption against admission is properly rebutted in 609(a)(1)(B) cases

1. Nature of the crime: 
· how much the past-conviction shows a penchant for deceit

· Violent crimes although heinous are not particularly probative as to someone’s character for telling the truth or not.

2. Time of conviction and witness’s subsequent history
· Has the defendant changed character since the conviction?

3. Similarity between the past crime and the charged crime
· Counter-intuitive: the greater the similarity between the crimes, the greater chance the jury will just convict the defendant on the old crime instead of the charged crime and there is LESS of a chance this evidence will be admitted

4. Importance of Defendant’s testimony
· The more important the testimony is to their case, the more likely this evidence is prejudicial to the defendant and the LESS likely it is to be allowed
5. Centrality of the credibility issue
· The more likely defendant’s credibility is to the current charge, the MORE likely this evidence is to be allowed

· 609(a)(1)(B) is strongly protective of defendants – more favorable than 403 based on presumption of inadmissibility.
· 609(a)(2): The Crimen Falsi Rule
· If the witness was convicted for any crime involving deceit or dishonesty, past convictions MUST be admitted if offered
1. If the court can readily determine that establishing the elements of the past crime required proving – or the witness admitting – a dishonest fact or false statement.
· This makes sense because if a witness lied to the court before or was convicted for a crime involving lying and/or deceit, why should we trust them now?
· 609(b): The 10 Year Rule
· If 10 years have passed since the ALTER of the witness’s conviction or release from confinement for the offense, evidence of the crime is only admissible if:
1. Probative value substantially outweighs the prejudicial effect; AND
· Supported by specific facts and evidence
2. Notice is given that this type of evidence will be used
· This is more like 609(a)(1)(B) balancing than 403 balancing. The evidence is presumed to be inadmissible and the burden of proof is on the offering party to demonstrate its admissibility.
· Hierarchy of 609 Admission
· Crimen Falsi: 
· most permissive -  these come sailing right in if offered (except still subject to 10 year rule, pardon, or if it was a juvenile conviction)

· Non-witness defendant: 
· witness sentenced to death or incarceration of more than one year for a previous crime

· Admissible subject to 403 balancing.

· 10-year rule:
· Presumed inadmissible UNLESS proponent demonstrates that probative value substantially outweighs prejudicial effect – must be supported by specific facts and circumstances. 
· Juvenile convictions
· Never admissible in either a civil or criminal case
· NOTE: evidence of criminal convictions may be used as extrinsic evidence to prove a collateral matter (the conviction), but this ONLY applies to criminal convictions under THIS rule.

VII. EXPERT WITNESSES
· As a general threshold matter, lay witnesses are not allowed to give opinion testimony

· They can only testify to the facts
· LAY WITNESS TESTIMONY
· FRE 701: Opinion Testimony by Lay Witnesses
· If a witness is not testifying as an expert, testimony in the form of an opinion is limited to one that is:
· Rationally based on the witness’s perception

· Helpful to clearly understanding the witness’s testimony or determining a fact at issue; and
· NOT based on scientific, technical, or other specialized knowledge within the scope of FRE 702 (expert testimony rules)
· Lay witnesses CAN give opinions pursuant to the 600 series of rules (character evidence) discussed above
· Character evidence can only be given in the form of an opinion or by testimony as to general reputation
· This rule can get stretched a little bit
· E.g. a long-time drug user can testify as to the identity of a particular drug
· There is a difference between expert knowledge and particularized knowledge. 
· A layperson CAN testify as an expert if they acquired the requisite knowledge to do so through life experience
· E.g. train-spotters
· Likewise, experts may give factual testimony in addition to testifying as to opinion
· EXPERT WITNESS TESTIMONY
· FRE 702: Testimony by Expert Witnesses
· A witness who is qualified as an expert by knowledge, skill, experience, training, or education MAY testify in the form of an opinion or otherwise if:
· The expert’s scientific technical, or other specialized knowledge will help the trier of fact to understand the evidence or to determine a fact at issue;

· The testimony is based on sufficient facts or data;

· The testimony is the product of reliable principles and methods; and

· The expert has reliably applied the principles and methods to the facts of the case
· FRE 703: Basis of Expert Testimony
· An expert may base an opinion on facts or data in the case that the expert has been made aware of or personally observed
· Including by observing the trial proceedings
· If experts in the particular field would reasonably rely on those facts or data in forming an opinion on the subject, the facts and data themselves need not be admissible

· i.e. experts can base their opinions off of hearsay

· so long as the hearsay the expert is basing their opinion on is the type of info that experts in the field normally rely on

· HOWEVER, only the opinion is admissible. If the fact or data themselves are sought to be admitted, it can only come in if their probative value SUBSTANTIALLY outweighs their prejudicial effect.
· Basic requirements for Expert Testimony:
1. Qualification;
a. Resume, academic degree, etc.

b. Sometimes though, you just need to show the expert “smoked a lot of dope”

i. US v. Johnson

2. Subject is beyond the ken of the jurors;
3. There is a factual basis for the expert’s opinion
4. The expert used reliable methods to reach his or her opinion;
5. The testimony is fit to the case;
6. The testimony passes 403 balancing
· FRE 704: Opinion on an Ultimate Issue
· An expert’s opinion is not inadmissible just because it touches upon an ultimate issue in the case

· EXCEPTION: criminal trials – experts in criminal trials must NOT State opinions on whether or not the defendant had specific mental states that are required elements of the crime
Hygh v. Jacobs: (maglite case) In an excessive use of force lawsuit against a police officer, an expert witness concerning law enforcement testified that the officer had used “deadly physical force” the use of which was not “warranted under the circumstances.” Cox also defined “deadly physical force” as “using force in such a way that it has the potential to kill someone.”

Holding: This should not have been admitted because expert witnesses are not allowed to testify as to their opinion on the underlying legal conclusions. The court ultimately found however that this was harmless error. 

See also, State v. Batangan: (child sexual assault case) expert witness can’t testify by vouching for credibility of witness

· FRE 705: Underlying FACTS
· An expert may state an opinion and give reasons for it without first testifying to the underlying facts or data.

· EXCEPTIONS:
1. If the court orders otherwise; or
2. If required to under cross-examination
· See: In Re Melton
· Scientific Expert Testimony
· Federal standard:
· DAUBERT TEST:
1. Has the theory or technique been tested?
a. Is it subject to falsification?

2. Has the theory or technique been subjected to peer review?
3. What is the rate of error of the theory or technique?

4. What standards and controls are applicable to the theory or technique?

5. Is the theory or technique generally accepted in the scientific community

· Trial judge must be persuaded that, on the balance, the above five factors favor admission by a preponderance of the evidence
· CA STANDARD
· KELLY-FRYE TEST
· Looks for general acceptance in the filed

· If general acceptance cannot be found, is it reasonable to rely on the evidence?

· Although there is only one requirement, it is arguably harder to get expert testimony admitted in CA because general acceptance in the scientific community takes a very long time to exist. 
· Potential areas for expert testimony

· Polygraph/FMRI lie detection (generally inadmissible)

· Fingerprints (generally admissible)

· Handwriting (standardly admissible but recently skeptical)

· Hair and fabric(standardly admissible but recently skeptical)

· BWS, RTS syndrome (relatively standardly presented for these two areas but not for other syndromes)

· PTSD (fairly standardly admissible to extent that it's relevant)

· DSM diagnosis generally  (basic diagnostic bible for medical health issues - often permitted)

· DNA match (often permitted)

· Facial recognition software (relatively new)

· Psychopathy checklist (relatively reliable test to determine if someone is a psychopath)

· CTE (chronic traumatic ensephalophomy)

· Related to concussions
US v. Ganier: Evidence on computer files was discovered at the last minute and there is a 15 day notice requirement for expert witness testimony. To avoid the notification requirement, the prosecution wanted to try to offer the testimony as being from a lay witness. The court said that because of the specialized knowledge required the witness was really an expert. 


Jinro America Inc. v. Secure Investments: Jinro America, Inc. (Jinro) sued Secured Investments, Inc. for breach of contract, fraud and racketeering arising from the failure of a business deal. The defendants claimed that the deal was a sham. At trial, over Jinro’s objections, defendants introduced a purported expert witness on Korean business practices, particularly Koreans’ tendency to engage in fraudulent activity. The expert was a private investigator living in Korea who had provided commercial security for various non-Korean companies doing business in Korea. He had not investigated Jinro or had any direct contact with Jinro. He testified how Korean businessmen behaved in general and that oral contracts with Koreans would go badly for the parties to the contract. His conclusions were based on newspaper articles and unspecified information from his office staff. 
Holding: The evidence was not admissible as expert testimony because the he cited no research or study, or empirical data, and provided only generalized anecdotal evidence from his personal experience and from hearsay evidence in the form of newspapers and information from his office staff. He should not have been qualified as an expert. The error is significant because Pelham was allowed to testify based on hearsay and on “opinion” rather than first-hand experience with Jinro, and as an “expert,” his opinions carried special weight with the jury. 
VIII. PRIVILEGE
· ATTORNEY-CLIENT PRIVILEGE
· Basics:
1. Privilege belongs to the client

a. Attorney can invoke it on behalf of the client
2. Protects communications that facilitate professional services

3. Only for confidential communications
4. Only for confidential communications

a. The facts themselves are not privileged
· Attorney-client privilege also applies to the attorney’s staff so long as disclosure to the staff is reasonably necessary to service the client.
· FRE 502(b): Inadvertent Disclosure:
1. Disclosure of privileged material in a federal proceeding DOES NOT function as a waiver if:
a. The disclosure was inadvertent

b. Reasonable steps were taken to prevent the disclosure; and
c. Prompt steps were taken to correct the disclosure (including following applicable FRCPs.)
· CEC 912 - Waiver of Privilege
a. Except as otherwise provided in this section, the right of any person to claim a privilege provided is waived with respect to a communication protected by the privilege if any holder of the privilege, without coercion has disclosed a significant part of the communication or has consented to disclosure made by anyone. Consent to disclosure is manifested by any statement or other conduct of the holder of the privilege indicating consent to the disclosure, including failure to claim the privilege in any proceeding in which the holder has the legal standing and opportunity to claim the privilege.  
b. When two or more persons are joint holders of a privilege provided under any rule, a waiver of the right of a particular joint holder of the privilege to claim the privilege does not affect the right of another joint holder to claim the privilege.
c. A disclosure that is itself privileged is not a waiver of any privilege
d. A disclosure in confidence of a communication that is protected by a privilege, when disclosure is reasonably necessary for the accomplishment of the purpose for which the lawyer, physician, psychotherapist, sexual assault counselor, or domestic violence counselor was consulted, is not a waiver of the privilege.
· For attorney to waive privilege in CA general rule is that it has to be intentional and not inadvertent

1. Key word in the rule is "consent"

· In terms of waiver, it follows our understanding of holder of privilege being the key player

· Client identity and fees are NOT covered by attorney-client privilege

1. EXCEPTION: if revelation of client identity would also reveal the substance of client communications, the client’s identity is privileged
a. E.g. information already public that in combination with the name would reveal substance of communications.
· Crime-Fraud Exception:

1. There is NO privilege if the services of the lawyer were sought or obtained to enable or aid anyone to commit or plan to commit a crime or fraud.
2. Basics:
a. No privilege when client:
i. Seeks legal counsel in order to successfully commit a FUTURE crime; and
ii. The client KNOWS the conduct would be criminal or fraudulent
3. What evidence can be used to determine this exception?
a. Judge must make an in camera review of the evidence, but ONLY AFTER there has been a showing of facts adequate to support a good faith belief that this review will establish the crime-fraud exception.
b. See – US v. Zolin (scientology case)
· CEC 956 - Exception: Crime or Fraud
1. There is no privilege under this article if the services of the lawyer were sought or obtained to enable or aid anyone to commit or plan to commit a crime or a fraud

2. Client looking for lawyer to sign off on some crime of fraud they plan to commit in the future

a. That communication is not part of privilege
· Basics for Crime-Fraud Exception:
1. No attorney-client privilege for confidential communications in which,

2. The client seeks attorney advice for the purpose of successfully committing a future crime or fraud
3. And the client knows that the conduct would be criminal or fraudulent

a. If client asks if something is ok, and you tell them that would be illegal, still within privilege because client seeking advice and does not know the conduct would be criminal

· Difference between disclosure to the court and testifying in subsequent proceeding

1. Privilege only waived to the extent necessary to prevent harm and isn't permanently waived

a. Can't testify later about the information once no longer imminent threat
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