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MAKING THE RECORD
· How to convince trier 
· Persuasion
· Evidence 
· If I do lose, important to show appeals court where reversible error occurred  “making the record”
A. Make an offer of evidence
1. Why relevant
2. Why judge made reversible error
B. Tangible evidence – e.g. a baseball bat
1. Actual
2. Demonstrative – show connection i.e. why relevant and why not prejudicial
3. Must have foundation for relevance laid
a) Bat example – show chain of custody
b) Foundation to establish evidentiary principles apply
4. Must move into evidence – must get it into evidence to be part of the record or it does not exist
C. Must object to inadmissible evidence or it is waived - ***must be made at time it is offered
D. Witnesses
1. Direct examination – no leading questions, unless:
a) Undisputed general matters of foundation
b) Hostile witness
2. Cross examinations – leading questions ok (all cross questions should be leading)
a) Who, what, when, where, why are NOT leading questions


RELEVANCE
· CA Evidence Code §210 / FRE §401
· Relevant evidence means evidence including evidence relevant to the credibility of a witness or hearsay declarant, having any tendency in reason to prove or disprove any disputed fact that is of consequence to the determination of the action
A. The Relevance Inquiries
1. What proposition is the evidence offered to prove?
2. Is that proposition provable? 
a) Can it be legally recognized? **must know legal standard before can answer #2
b) What happened in a case?
c) Once proven in law it is finite and chance to disprove it disclosed
3. Does the evidence have some tendency in reason to prove or disprove the proposition?  (very easily satisfied)
a) What is the probative value of the evidence relative to the proposition?
b) Weight of the probative value changes with standard of law
c) Does not have to prove, just have a tendency to prove
B. Even if relevant evidence can be excluded if:
1. Unfair prejudice
2. Confusion of the issues
3. Misleading the jury
4. Considerations of undue delay, waste of time, or needless
C. Undue Prejudice – if find evidence is relevant, is it unfairly prejudicial?
1. What is the probative value?
2. Is it unfairly prejudicial? – discretionary balancing test
a) If probative value of evidence is substantially outweighed by the probability it will create substantial danger of undue prejudice, may be excluded – CA Evidence Code §352 
b) Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice – FRE §403
c) Judge will usually err on side of admissibility
d) DEFINITION - Unfairly prejudicial if:
1. Cause jury to make a decision on basis prohibited by law
2. Cause jury to make a decision on emotional basis not related to legal standard
D. Character Evidence
1. Character is in issue – allowed in both criminal and civil trials (e.g. defamation suits)
a) Reputation
b) Opinion
c) Specific acts demonstrating character
2. Character as circumstantial evidence – tending to prove action in conformity on particular occasion (almost NEVER admissible in civil suit)
a) Reputation
b) Opinion
c) CANNOT use specific acts in circumstantial character evidence for Δ, BUT can in CA for victim
E. CA Exceptions to Character Evidence rules
1. Criminal case – if Δ puts character in issue, prosecution can attack
2. Criminal case – Δ can put victim’s character in issue
a) Subject to rape shield statutes (both civil and criminal)
b) Cannot put on evidence of V’s character to show consent
c) Exceptions – evidence of specific instances of sexual behavior of the alleged victim to show:
1. Other source of semen, injury or other physical evidence
2. With respect to the person accused to prove consent
3. The exclusion of which would violate Δ’s constitutional rights
F. Other Acts/Extrinsic Acts Evidence – Evidence of other crimes, civil wrongs, or other acts relevant to prove some fact other than a disposition of Δ to commit such an act
1. To complete the story of the crime (same transaction)
2. Existence of a larger plan, scheme, conspiracy for which crime on trial is a part
3. Earmark/handiwork – other crimes so nearly identical in method
4. Other acts/incidents similar so act in question was inadvertent, accidental, involuntary or without guilty knowledge
5. Motive – can also show a consciousness of guilt and acts designed to obstruct justice or avoid punishment
6. To establish opportunity, access or presence at scene of crime
7. Malice, deliberation or the requisite specific intent
8. To prove identity (usually accompanies one of the other reasons)
9. Passion/propensity for unusual or abnormal sexual relations
10. To impeach the accused’s testimony
· When the sole purpose of the other-crimes evidence is to show some propensity to commit the crime at trial, it is inadmissible
· Must ask if the reason is an issue in the case
· Balancing test to determine if other acts admitted
1. Relevant
2. Sufficiency of evidence
a) CA – preponderance of evidence (more likely than not)
3. Balancing test – is it unfairly prejudicial?
4. Jury instruction – objecting counsel can ask for limiting instruction (waived if not asked for)
G. Habit – regular response to a particular situation
1. Less than 5 not habit
2. For EXAM**** - all or nothing
H. Similar Happenings
1. Proponent must show evidence sufficiently similar to show probative
2. Not unfairly prejudicial or undue consumption of time
I. Subsequent Precautions – cannot use to show guilt/negligence
1. Can use to impeach the testimony of a witness – look at who is testifying and what they are saying
i. ***CA and exam – can ONLY use to impeach testimony
2. Use to dispute ownership/control of property if disputed
3. Feasibility of precautionary measures
J. Offers In Compromise – settlement offers and negotiations are NOT admissible
1. FRE – prohibit use of settlement offers for impeachment b/c undermines policy
2. If evidence of offer/settlement tends to prove offeror acting in bad faith, then falls outside the policy and IS admissible
3. CA – CAN use to impeach
4. Is the person authorized? – on exam negotiation will be clear

HEARSAY
· An out of court statement offered to prove the matter asserted
· Is it hearsay? 3 part test
1. What is the out of court statement?
a) Can be spoken
b) Can be assertive conduct
c) Can be written
2. What is being asserted by the out of court statement?  
3. Is the statement being offered to prove the truth of the matter asserted? 
a) Why is the statement being offered into evidence?
· ***If an inference depends on the truthfulness of the out of court statement then it IS HEARSAY
· Inferential proof of state of mind is NOT hearsay, because does not depend on truth of matter asserted
· If state of mind is used to prove MOTIVE, then it does depend on the truth of statement and IS HEARSAY
· Why don’t we allow hearsay?
1. When hearsay admitted, deprive Δ from being able to cross examinee the witness
2. No ability to test the witness’ knowledge
3. Trier of fact does not get to fully assess credibility of witness because can’t see reactions on the stand
4. Reliability questions
· Under federal rules Admissions are NOT hearsay – exemption
· Independent legal significance - when a promise accompanies the transfer and has a legal impact (e.g. making a contract, giving a gift of jewels) then it is NOT hearsay
A. Conduct as a statement
1. Assertive conduct – person intends to communicate something by actions IS a statement  HEARSAY 
ii. V points to perpetrator in lineup
2. Non-assertive conduct – person is simply acting in accord with a belief and is NOT A STATEMENT  NOT HEARSARY 
iii. It’s cold in room, so put on a sweater
· Pay/owe sheets
B. McCormick’s Three Types of Conduct
1. Stark action – pure action and non-assertive
2. Action and words – conduct non-assertive, but the words would be assertive
3. Words of action – words, not action, but words create an action (e.g. offer of employment as tending show qualified for position)


EXCEPTIONS TO HEARSAY
· Developed over time for two reasons
1. Necessity
2. Really reliable
· Multilevel hearsay must meet exception along the way or it is inadmissible (FRE 805/CA § 1201)
· FRE 803 – Availability of Declarant Immaterial
A. Excited Utterances 
1. FRE 803 (2) – a statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition
i. Ability to reflect and say something other than what is observed is minimal
ii. MUST relate to the matter at hand
2. Must lay foundation through preponderance of the evidence
i. Declarant was present and observed the event
ii. Declarant speaking under stress of event
iii. Committee statements say must have personal knowledge of the event (actually observed by declarant)
iv. Bootstrapping allowed – no independent proof of event required, can use statement/exception itself to show event occurred
3. CA § 1240 – Spontaneous statement
i. Purports to narrate, describe or explain an act, condition, or event perceived by the declarant AND
ii. Was made spontaneously while the declarant was under the stress of excitement caused by such perception
iii. Must have independent proof /source that event occurred
B. Present Sense Impression
1. FRE 803 (1) – a statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter
i. Must be as it is happening or immediately thereafter
ii. Delay allows for reflection
2. No present sense impression in California, contemporaneous statement, but not the same -- CA § 1241
i. Statement offered to explain, qualify, or make understandable conduct of the declarant AND
ii. Was made while the declarant was engaged in such conduct
C. Admissions – an out of court statement by a party offered against THAT party
· Allowed because party can always take the stand and explain statement
1. FRE 801 (d) (2) – EXEMPTION FROM HEARSAY  NOT AN EXCEPTION BECAUSE NOT HEARSAY
i. Party’s own statement 
ii. Party has manifested as adoption or belief in its truth
iii. Statement by a person authorized by party to make a statement concerning the statement
iv. Can also be made by party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship
2. Admission by silence, proponent must show by preponderance of evidence:
i. Heard by party
ii. Understood by party
· Would a reasonable person deny?
iii. Subject matter was within person’s knowledge
iv. No impediment to objecting to statement
3. CA § 1220 – Hearsay exception -- Statement offered against the declarant in an action to which he is a party in either his individual or representative capacity
i. If statement of employee used against a company, must show that employee was AUTHORIZED to make the statement
4. CA § 1221 – Adoptive Admission – party, with knowledge of the content thereof, has by words or other conduct manifested his adoption or his belief in its truth
5. Admissions by co-conspirators can be used against each other
i. Each co-conspirator is part of an enterprise and as long as statement made in furtherance of conspiracy, then it is admissible
ii. Both declarant and Δ must be part of the conspiracy
iii. FRE 801 (2) (e) – allows for bootstrapping because judge can consider the statement in evidence of conspiracy, but need something else to show conspiracy, cannot rely only on statement to show conspiracy
iv. CA § 1223 – No bootstrapping so cannot consider statement as evidence of conspiracy, but judge can allow incriminating statement before conspiracy proved
· Statement must be made prior to or during the time that the party was participating in that conspiracy
D. Prior Identification – developed to address when declarant previously identified suspect closer to time and under less suggestive circumstances
iv. IF DECLARANT NOT AVAILABLE TO TESTIFY  NOT ADMISSABLE
1. FRE 801 (d) (1) (c) – EXEMPTION – declarant must testify and remembers making testimony
i. Reliability
ii. Lack of memory
2. CA § 1238 – proponent must establish elements (exception to hearsay)
E. State of Mind – different from non-hearsay state of mind b/c are trying to prove the matter asserted AT THE TIME STATEMENT WAS MADE
1. No memory problem
2. Concerning declarant’s feelings (absent proof of motive to mistake feelings)
3. No better evidence of a person’s state of mind than a person stating their state of mind 
4. ***INTENTION IS STATE OF MIND***
5. Also applies to physical condition
i. CA § 1250 – present state of mind, emotion or physical sensation to prove state of mind, emotion or physical sensation when such matters are in issue in an action
a) Incorporates Hillman doctrine – when performance of an act is at issue in case, the intention of the party may be shown to draw an inference the act was performed
b) The Shepard limitation – does not include a statement of memory or belief to prove the fact remembered or believed
c) CA allows use of statements to show  other person’s actions
ii. CA § 1251 – creates separate exception for prior state of mind if:
1. Declarant unavailable
2. State of mind, emotion or physical sensation is an issue in the action AND
3. Evidence is offered for that limited purpose
iii. CA § 1252 – ***limitation*** if declaration was made under circumstances indicating a lack of trustworthiness then inadmissible
iv. FRE 803 (3) – present state of mind only, not previously existing state of mind
a) Incorporates Hillman doctrine – when performance of an act is at issue in case, the intention of the party may be shown to draw an inference the act was performed
b) The Shepard limitation – does not include a statement of memory or belief to prove the fact remembered or believed
c) Statement is admissible to show what declarant did, but not what other person did (includes if statement implies what other person did) ****FOR EXAM****
d) Surveys also show consumers state of mind
F. Medical Diagnosis or Treatment – statements about medical history, past physical condition ARE admissible
· FRE 803 (4) FEDERAL ONLY  NO CALIFORNIA MEDICAL EXCEPTION
1. Trustworthy because want treatment
2. Would not lie because don’t want unnecessary treatment
3. Fault not admissible
· CA § 1253  only if there’s child abuse and the child is a minor at the time (under age 12)
· CA § 1250  Statement of current medical/physical condition admissible
1. If offered to prove declarant’s state of mind, emotion or physical sensation at time when it is itself an issue in action OR
2. Evidence offered to prove or explain acts or conduct of declarant
· CA § 1251 
1. Allow if declarant unavailable AND
2. If offered to prove such prior state of mind, emotion, or physical sensation when it is itself an issue in the action and the evidence is not offered to prove any fact other than such state of mind, emotion or physical sensation
3. Cause not admissible
G. Past Recollection Recorded  - memorandum or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully and accurately
1. Present recollection recorded – NOT evidence, vessel used to refresh witness’ recollection and bring witness’ memory to present
2. FRE 803 (5) 
i. Shown to have been made or adopted by the witness when the matter was fresh in witness’ memory and to reflect knowledge correctly
ii. If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party
iii. Witness MUST testify
iv. It is NOT evidence
3. CA § 1237 – generally the same as federal rule
4. Present Recollection Refreshed CA § 771 
i. adverse party may request production of the “writing” used to refresh recollection
ii. if the writing is not produced, testimony may be stricken 
iii. writing is broadly defined and includes any form of communication
H. Business and Public Records – a record kept in ordinary course of business and prepared by someone whose responsibility it is to keep those records  reliable and admissible
· MUST HAVE CUSTODIAN CERTIFY OR NOT ALLOWED
1. FRE 803 (6) & (7) – records (or lack thereof) kept in the ordinary course of business at or near time of event and custodian testifies to identity and writing is trustworthy
i. Opinions in the documents ARE admissible in Federal
ii. Declarant (or person reporting) must owe a duty to the business or enterprise
iii. If record prepared in anticipation of litigation then NOT admissible as business record, Palmer
iv. HOWEVER, if record not prepared primarily or exclusively in anticipation of litigation then not per se excluded ***what is purpose of record
v. If offered against the preparer then it is admissible
2. CA §§ 1271, 1272
i. Same as federal except opinions ARE NOT admissible
ii. Declarant (or person reporting) must owe a duty to the business or enterprise
iii. Not admissible if prepared in preparation of litigation
I. Official Records
1. FRE 803 (8) (10) – reports, statements, or data compilations, in any form, of public office or agencies setting forth
i. Activities of office or agency
ii. Matters observed pursuant to duty (except criminal cases)
iii. Factual findings resulting from investigation made pursuant to authority granted by law (do not have to get information from people with duty unless source indicates lack of trustworthiness) ***but only conclusion, not the actual statement***
iv. Absence of entry is also admissible to show event did not occur
· If not admissible under 803 (8) (b) then NOT admissible under business records either ***ALWAYS INADMISSIBLE
2. CA § 1280 – record by public employee (more like business records exception) ***CAN use in criminal cases
i. Writing was made by and within scope of duty of a public employee
ii. The writing was made at or near the time of the act, condition, or event
iii. Sources of information and method and time of preparation were such as to indicate its trustworthiness



· FRE 804 – Declarant Unavailable 
· CA § 240
· Declarant unavailable if  does not testify because of a privilege (e.g. 5th Amendment)
· Disqualified
· Refusal to testify even under court order to do so
· Unable to be present or to testify because of death or then existing physical or mental illness or infirmity
· Absent from the hearing and proponent has been unable to procure the declarant’s attendance or testimony
· FRE 804
· Privilege
· Lack of memory
· Unavailability caused by proponent
· Death, sickness
· Refusal to testify even under court order
J. Statements Against Interest – statements made against penal/pecuniary interest allowed because of their reliability and necessity
1. Unavailable*******
2. Personal knowledge
3. Against pecuniary/propriety interest (in CA against “special interest”) AT THE TIME IT WAS MADE
4. No motive to falsify
vi. NOT OFFERED AGAINST A PARTY TO PROCEEDING, OTHERWISE WOULD BE ADMISSION!!!!!
i. If declaration exonerates another must also have independent corroboration as to reliability  of statement
ii. The relevant portion of statement must be against self-interest, broad statement not enough (both CA and FRE)
K. Former Testimony – allowed when declarant unavailable because hearsay policies still protected except ability to observe witness on stand
·  Under oath
· Subject to cross examination
· Assume court reporter’s transcript correct
1. Federal 804 (b) (1) – if not same party from first proceeding, must be a successor in interest (heir, partners, etc.) and the testimony is offered against that party
i. Identity of issues AND
ii. Of parties
2. CA §§ 1291, 1292 – just have to have identity of issues unless criminal then also have to have same party (differs from Federal)
L. Dying Declarations - statement made under while believing death was imminent concerning the cause or circumstances of what declarant believed to be impending death
1. FRE 804 (2) – for civil cases can use if believe death is imminent, but for criminal cases, must actually die (can bootstrap)
2. CA § 1242 – person testifying must make sure to show declarant had personal knowledge and declarant MUST die to be admissible


· The Catchall Provision
· If there is hearsay that meets some characteristics can still admit 
1. 801, 803, 804 not covered in those (not admissible under recognizable exception)
2. Trustworthy
3. More probative
4. Interest of justice served
5. Advance notice given to opposition



THE CONFRONTATION CLAUSE
· If necessary indicia of reliability and declarant unavailable, then former testimony allowed
· Spousal privilege – can be invoked by spouse not asked to testify to prevent spouse from testifying
· If looks like a testimonial statement then confrontation clause prohibits admission (even if admissible under hearsay exception)
· Qualifiers
1. Declarant unavailable
2. Declarant underwent cross-examination 
· Separate and apart from hearsay rule, 6th Amendment of Constitution
· Confrontation Clause -  must have right to cross examine
1. Does not apply when not being used to prove matter asserted
2. If confrontation clause problem and Δ opens door to area of inquiry, does not proscribe invocation of confrontation clause
· Testimonial vs. Non-Testimonial (statements made to authorities)
· Testimonial – no ongoing emergency and purpose is to prove past events relevant to latter criminal prosecution
· Non-Testimonial – emergency and NOT gathered to establish past events
· If Δ engages in wrongdoing to deter witness from testifying (e.g. domestic battery cases), then forfeit confrontation right



IMPEACHMENT AND CROSS EXAMINATION
· Direct examination – cannot ask leading questions with few exceptions
· A person is identified as with a party (i.e. not hostile) if:
· Person whose immediate benefit the action is prosecuted or defended by the party
· A director, officer, member, agent, employee, of the party or a public employee of a public entity if a public entity is the party
· Hostile witness – party to record of any civil action or a person identified with such a party may be examined as if under cross examination by any adverse party
· May ask leading questions of HOSTILE WITNESSES 
· Must lay foundation
· Ask judge for permission to examine a hostile witness
· Also when establishing facts (name, occupation, address, etc.)
· Child under 10 or person who is mentally impaired  CA
· Cross examination (and redirect) – can and should ONLY ASK LEADING QUESTIONS
· Limited to scope of subject matter of the direct examination 
· Matters affecting the credibility of witnesses
· At court’s discretion may allow inquiry into additional matters
· CA §773 – cross examination of any party not adverse to the party calling him  is subject to 
· Four Categories of Cross Examination (What do you want to accomplish?)
1. Get witness to corroborate testimony
2. Discrediting testimony
3. Discredit other testimony
4. Use witness to establish some element of theory for own case
· Impeachment – NOT hearsay because offered to show inconsistencies, NOT the matter asserted
· Attacking credibility of a witness
1. Bias
2. Memory/perception – inconsistent
a) Always relevant and allowed to question
3. Character for being untruthful (circumstantial character) – Liar  ***NOT the same to prove a fact
· Can impeach own witness
· Cannot call for primary purpose of impeachment
· Methods
1. Cross examination
2. Introduction of extrinsic evidence (if allowed in then can cross on that evidence, otherwise, cannot)
a) FRE - CANNOT impeach witness on a collateral matter by introducing extrinsic evidence
i. On cross examination CAN STILL ASK ABOUT evidence, just can’t introduce evidence
ii. Should have bench conference and let judge know where you are going
iii. Can refresh witness’ memory with the document (evidence) – present memory refreshed
b) CA – Balancing test based on probative value of evidence, BUT weighted in favor of exclusion
i. Collateral issue – look at as a relevancy issue ***must be relevant to issues in case or it is collateral and cannot introduce extrinsic evidence
· ON EXAM  “may be inadmissible”
· Grounds for Impeachment – may consider the following when determining credibility of witness
· Demeanor while testifying and the manner in which he testifies
· Character of testimony
· Extent of his capacity to perceive, recollect or communicate any matter to which is testifying
· Extent of his opportunity to perceive any matter about which he testifies
· His character for honesty or veracity or their opposites
· Existence/nonexistence of a bias, interest, or other motive
· Prior consistent statement
· Prior inconsistent statement
· Existence/nonexistence of any fact testified to by witness
· Attitude toward the action in which he testifies or toward giving testimony
· Admission of untruthfulness
· Impeachment by Character – only use character evidence relevant to truthfulness or untruthfulness 
· FRE – a judge MAY allow inquiry into specific instances of truthfulness or untruthfulness on cross examination
· However NO extrinsic evidence is allowed to impeach hearsay declarant.
· Evidence of a witness’ character for truthfulness admissible ONLY if character for truthfulness has been attacked
· CA – evidence of traits of character other than honesty or veracity are inadmissible to attack or support the credibility of a witness
· Specific instances of conduct are INADMISSIBLE to prove a trait of character of witness
· CALIFORNIA RULES ARE CIVIL ONLY  CRIMINAL, CAN ATTACK CHARACTER BY ANY FORM (reputation, opinion and specific act evidence)
· Evidence of witness’ good character admissible only if evidence of bad character presented
· Prior Convictions
· FRE  609 “Felony” Impeachment – felony involving a falsehood or deception admissible for impeachment
1. What is crime’s probative value on witness’s truthfulness?
2. If Δ in criminal case, use balancing test, where probative value outweighs prejudicial effect ***does NOT have to be substantial (unless crimen falsi)
· Burden on government to show probative value outweighs prejudicial effect
· Must be crime punishable by death or imprisonment in excess of one year
· If crime is more than 10 years old, have to show probative value UNLESS CRIMEN FALSI, then not subject to 10 year rule
· Sexual crimes convictions NOT allowed for impeachment (still ok to show character and guilt)
· Circumstantial character evidence used ONLY for truthfulness to impeach
· When certain mental illnesses are an issue in witness’s credibility then allowed in to show tending to prove not credible
· CA – ANY felony conviction allowed to impeach any witness (NO misdemeanors, FELONIES only)
1. Involves moral turpitude with a few exceptions
a) Conspiracy to commit a misdemeanor
b) Conspiracy to tattoo a minor
c) Simple possession
2. Court must still do balancing test
· Burden on Δ in criminal case to exclude prior conviction
· In criminal cases – any character evidence admissible
· Specific acts/incidents ARE admissible to impeach a witness in criminal case
· CA § 788 – Civil cases – character evidence for untruthfulness
· For purpose of attacking the credibility of a witness, it may be shown by the examination of the witness or by record of the judgment that witness has been convicted of a felony unless pardoned, rehabilitated or other exonerations
· Prior Inconsistent Statements 
· FRE § 613 – (a) do not have to show statement or document in advance 
(b) extrinsic evidence of prior inconsistent statement is not admissible unless the witness is afforded an opportunity to explain or deny the same and opposing party has opportunity to interrogate witness or the interest of justice otherwise require
****DOES NOT APPLY TO ADMISSISON under 801 (d) (2)
· Cannot bring in extrinsic evidence to discredit hearsay declarant even if unavailable
· FRE 801 – prior statement by witness is NOT hearsay if declarant testifies at trial (and offered during the testimony) and is subject to cross-examination concerning the satetement and 
· the statement is inconsistent with the declarant’s testimony, and was given under oath subject to penalty of perjury at a trial, hearing, other proceeding or in a deposition 
· Can ONLY use for impeachment, NOT for truth of the matter asserted (Federal only, CA OK for both)
· Unless suspect, failure of memory IS NOT an inconsistent statement (must be true failure of memory)
· Do not have to lay foundation for inconsistent statement
· CA § 768 – (a ) not necessary to show, read or disclose writing to witness (b) if shown, all parties must be given opportunity to inspect it before questioning on it begins
· CA § 769 – conduct – in examining a witness concerning a statement or other conduct by him that is inconsistent with any part of his testimony at the hearing, it is not necessary to disclose to him any information concerning the statement or other conduct
· CA § 1235 – Evidence of a statement made by a witness is not made inadmissible by the hearsay rule if the statement is inconsistent with his testimony and is offered in compliance with §770
· May be used to prove the truth of the matter asserted
· CA § 770 – Extrinsic evidence of an inconsistent statement excluded unless:
a) Witness was so examined while testifying as to give him opportunity to explain or deny statement
b) Witness has not been excused from further testimony in the action
· Prior Consistent Statements
· FRE 801 (d) – Prior statement by a witness, if consistent with the declarant’s testimony and offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive.
· Can only offer to rehabilitate where statement is consistent
· Must be made before motive to make statement arises
· Admissible to show truth of matter asserted when offered to rehabilitate 
· ON EXAM FOR HEARSAY/NOT HEARSAY IT IS STILL HEARSAY
· CA § 791 (a) – can rehabilitate witness who has been impeached by prior inconsistent statement (differs from FRE)
· CA § 1236 – makes it an exception, NOT exemption






