Evidence – Fall 2008 – Professor Goldman
1. General
2. Relevance
a. Generally
i. RULE: In order to be admissible, evidence must be both logically relevant and legally relevant.
ii. WHY?
1. Time saving device.  Narrows topics that need to be prepared for trial 
2. We are mere mortal creatures with limited time on this planet.  
iii. Doctrine of Limited Admissibility
1. RULE: Evidence may be admissible for one purpose but not another.  
a. THUS: Simply because evidence is inadmissible for one purpose does not exclude its use for other purposes.  
b. EXAMPLE: Solomon splitting the baby.  Does it have any tendency in reason to determine the real mother?  No.  Thus, inadmissible for this purpose.  However, does it have any tendency in reason to determine who is the best mother?  Yes.  Best mother would not want any harm to come to the child, even if she had to give him up.  
b. Logical Relevance
i. RULE: Does the evidence have any tendency in reason to prove or disprove a disputed fact that is consequence to the determination of the action?
1. NOTE: Exceedingly low threshold.  Simply must have any tendency in reason.  
2. EXAMINE: Context – essentially it is a common sense determination.
3. Decision Maker: Judge’s discretion.  
ii. FRE: 401: Restates this rule.  
iii. Examples:
1. Engel – Evidence employee was fired after an accident.  There is some tendency in reason to support the idea that he was fired due to his negligence – his negligence being at issue in the case.  Thus, logically relevant.  
2. Knapp – D claims he heard a story that an office he killed had beaten an old man to death.  D claims self defense based on hearing this story.  People offer evidence showing old man died of alcoholism.  D objects.  Held, logically relevant.  Tendency in reason to prove that D did not hear the story since there was evidence the story was not true and thus if someone did tell him the story they were lying and people do not tend to lie about such things.  
3. Firlotte v. Jessee – D and P have contract dispute.  D offers evidence of contract with X showing similar terms that D described in his dispute with P.  Held, admissible, tendency in reason to show that if you offer the same contract to A, you may be likely to offer it to B.  
c. Legal Relevance
i. RULE: Evidence is subject to exclusion is the risk of unfair prejudice substantially outweighs its probative value.  
1. NOTE: All evidence is prejudicial against the person it is being offered against.  The question is whether it is being used unfairly and this unfairness is substantially more burdensome compared to its probative value.
2. What is Unfairly Prejudicial?
a. Federal - 403
i. Mislead the jury;
ii. The prejudicial impact of the evidence will be extraordinary compared to its minimal logical relevance;
1. MEANING: Is it so inflammatory that the jury will give it more weight than it deserves?  (Cult membership?)
iii. Leads to confusion of the issues;
iv. Waste of time;
v. Undue delay; or
vi. Needless presentation of cumulative evidence.
1. NOTE: Federal judges given narrow range to use this when something falls into a hearsay or opinion exception.  Would have to be seriously prejudicial.  Truthworthiness is not something to be considered in the exceptions – for the jury.    Mahlandt.  	Comment by Samuel Greenberg: What about CA judges? Sophy the Wolf
b. CA - 352
i. Consumption of time;
ii. Undue prejudice
iii. Confusing the jury; or
iv. Misleading the jury.  
ii. Examples
1. EXCLUDED: Collins – Statisticians testify as to the probability of another person matching D’s features being in the same location.  Held, while logically relevant – the prejudicial impact from the jury drawing an irrefutable conclusion (that based off the math alone it must be the D) from the evidence was substantially greater than the minimal light it shed on the possibility of it being the D.  
a. NOTE: While this case gave the product rule a bad name – it is completely acceptable when backed by verified science such as DNA. 
2. ADMITTED: Henderson – Child struck by train.  Ps recreate the accident scene using a stationary point of view as opposed to a moving point of view and offer it to show a child could have been identified from considerably further distance than the D claims.  Held, admissible.  Logically relevant to determine negligence and legally relevant because while there are some potential defect with the evidence – well within the jury’s common experience to weigh them appropriately.  
a. THUS: While there may have been more prejudicial impact than probative value here – not enough to make it legally irrelevant.
3. LESSON? – Judge afforded wide discretion in determining relevance.
3. Opinion Evidence – Lay Witnesses
a. FEDERAL 701 AND CA 800 RULE – Lay Witnesses
i. NOTE: Personal Knowledge Restriction For Lay Witnesses – CA 702 and FRE 602
1. RULE: A witness may only testify about matters he has personal knowledge of.  This knowledge can be shown by his own testimony.  
a. NOTE: Subject to the expert testimony rules. 
ii. RULE: If a witness is not testifying as an expert, his opinion/interference is limited to those:
1. Rationally based on the perception of the witness; and
2. Helpful to clear understanding of the witness’ testimony or the determination of a fact in issue; and
3. Not based on scientific, technical or other specialized knowledge (think 702).  
a. ESSENTIALLY: A witness should not be testifying to extrapolations based on the facts he has knowledge of.  This is the role of the jury!
b. REALITY: Followed more closely in its breach than its observance.  
c. EXCEPTION: 
i. Collective Facts Exception.  (AKA Shorthand Testimony) A witness can collectivize facts and testify to an extrapolation if it is based on common sense or common knowledge
1. EXAMPLE: Someone is drunk, speeding, etc.  Technically, stating someone is stammering around after having twelve beers is the proper testimony.  
2. HOWEVER: Cannot testify as to legal conclusions.  You can say he is “drunk”, however you cannot say he is under the influence of alcohol or that he had a BAC of .09 – outside realm of competence.  
b. Circumstantial v. Direct Evidence
i. Direct Evidence: Proves a fact without the need for an inference
1. EXAMPLE: I saw him stab her with the knife.  No inference needed to determine that he indeed stabbed her with the knife.
ii. Circumstantial Evidence: Evidence of fact A which allows an inference of fact B.
1. I saw him standing over the body with a bloody knife and covered in blood.  An inference is required to determine that he stabbed her with the knife.  
2. NOTE: Circumstantial evidence is incredibly useful.  For example, Beef Theft story.  Man accused of stealing lots of beef.  W1 testifies he saw witness taking the beef from the store in the middle of the night – hard to see at night so not all that credible.  W2 testifies he saw a trail of blood from the store to the D’s house and saw the D carrying the beef out his back door.  Not direct evidence of him taking the beef – but pretty damning!
iii. GENERAL RULE: Witnesses should only testify to direct evidence.  It is the jury’s place to make the proper inferences.  
c. Examples
i. Inadmissible Opinion
1. Thorp – W testifies that he saw D carrying a bundle and that the child was in the bundle.  Only witnessed D carrying the bundle however – he assumed the child was in it.  Impermissible opinion testimony. 	Comment by Samuel Greenberg: Could you testify that it was a bundle like you would carry a child in?
2. Holden – W testifies that D gave him a wink which meant he was trying to signal to him to use an alibi.   Clearly an opinion of what the wink meant.  Could testify about the wink – just not what he thought the wink meant.
a. COMPARE: If D and W had a preexisting agreement to use the wink to convey a particular message.  Then it would no longer be opinion but rather personal knowledge!
ii. Admissible Opinion
1. Hot Weather: W says “it was about 105 that day” – If W has common experience of 105 degree weather than he would be able to testify to that (e.g. if he lived in the valley) – helps jury understand the witness’ testimony as well.  
2. Speeding: W says “he was going about 80 mph” – driving 80 mph within common experience and thus falls under collectivizing the facts exception.

4. Opinion Evidence - Expert Testimony
a. General Rule: An expert can give testimony based on opinion so long as:
i. Expert is qualified by special knowledge, skill, experience, training, or education; and
1. MEANING: Have to establish basis for expertise before they can testify – can be based on expert’s own testimony.
ii. Testimony is based on facts that would be reasonably relied on by other experts in the field.
1. NOTE: Inadmissible and hearsay evidence is acceptable for use by expert in forming his opinion if used by others in the field.   Dow Chemical.
2. EXAMPLE: In Dow Chemical – expert’s testimony was based on looking at one medical record and testimony by the victim’s wife.  Not what other experts rely on thus held inadmissible.  
a. HOWEVER: Witness cannot reveal the contents to the jury.  
iii. REMEMBER: Testimony must still be relevant, thus you may need to establish a foundation before bringing the expert on (e.g. Trial of Jack Ruby – can’t discuss ballistics before you establish there was a weapon!)
b. Federal
i. FRE 702 – Testimony by Experts
1. RULE: An expert may testify about his opinion if
a. Qualified as an expert by knowledge, skill, experience, training, or education; 
b. Testimony is based on sufficient facts or data (e.g. Daughbert); 
c. The testimony is the product of reliable principles and methods; and
d. Witness has applied the principles and methods reliably to the facts of the case. 
ii. FRE 703 – Bases of Expert Testimony
1. RULE: Expert’s opinion may be based on inadmissible evidence presented to him before trial but it must be type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject.
c.  CA 
i. CRC 720 – Testimony by Experts
1. RULE: A person qualifies as an expert if he has special knowledge, skill, experience, training, or education sufficient to qualify him.  
a. NOTE: Can be proved by any admissible evidence including expert’s own testimony.  
b. 721 – Expert can be cross-examined like other witnesses; however, cannot be cross examined about scientific journals unless he used them or they are in evidence.  
c. 722 – Expert can be asked about who hired him and how much he was paid.
d. 801 – Expert must testify about items sufficiently beyond common experience and that are used by others in field to make opinion (Like FRE 803).
5. Scientific/Technical Evidence 
a. GENERALLY 
i. Judge: Determines whether the item meets either test.  
ii. Criminal v. Civil
1. The Frye/Daubert standards apply in civil cases;
2. Criminal cases really have no restrictions
a. CONTROVERSY: Points of similarity required for fingerprints.  No real standard has developed – not very useful compared to European standards however.  
iii. Favored? Admissibility
1. Generally, courts favor admissibility.  If an expert seems unreliable he can be countered by experts on the other side and the jury can sort it all out.  
b. Frye Standard – CA/COMMON LAW RULE
i. RULE: In order for scientific evidence to be admitted it must be sufficiently established to have gain acceptance (result oriented test).
1. THUS: Minority/new scientific opinions are excluded.
ii. EXAMPLE:
1. Valdez – Lie detector held inadmissible due to the general view that the results of the test were unreliable.
2. NOTE: Parties may still stipulate to the admissibility of a test.  May be subject to discretion by judge however.  
c. Daubert Standard – FED RULE
i. RULE: In order for scientific evidence to be admissible, several factors must be evaluated to determine whether the research methodology is appropriate (research oriented test).
1. Results/Methods testable?
2. Publication or peer review?
3. Error Rate?
4. Determined standards for the test?
5. Degree of acceptance in the community?
ii. THUS: More scientific items may come into trial – however more likely to be excluded for failing the standard.  
iii. REMEMBER: Not all elements required – simply factors.  Judge has discretion to determine whether the test is met, effectively the “gatekeeper” Kumho.  
6. Demonstrative Evidence
a. RULE: Demonstrative evidence is admissible so long as it is relevant (e.g. 352 or 403).
i. EXAMPLE: Henderson – Train and girl reenactment.  For the jury to determine how accurate – not prejudicial enough to be excluded.  
7. Similar Happenings
a. Prior Occurrences
i. Robitaille RULE: Evidence of prior similar happenings is admissible if the prior events took place under substantially similar circumstances.  
1. NOTE: Look for substantial identity of material circumstances.  
2. EXAMPLE: Slipping on carpet in the same spot one week after another.  
b. Prior Non-Occurrences
i. Rathbun RULE: In additional to substantial identity of material circumstances, three other requirements exist for admitting prior non-occurrences:
1. Evidence that complaints in the past would have been registered
2. Reason to believe people would have complained; and
3. Significant amount of prior non-occurrences.  
ii. Essentially: Much more difficult to admit evidence of prior non-occurrences.  
c. Delicate Balance
i. Prior occurrences and non-occurrences can be quite prejudicial – thus the high degree of similarity required.
ii. Negligence – Less similar required – idea is to show relevance to notice.
iii. Products liability – more similarity required – idea is to show defective product – notice irrelevant.  So product must have failed nearly identically.  
8. Subsequent Repairs/Remedial Measures
a. Generally
i. POLICY: Do not want to dissuade people from repairing things until after litigation is settled.  We want them to fix the problems ASAP!  Thus we will limit when evidence of subsequent repairs are admissible.
b. Common – Law Rule: Always inadmissible.
c. FRE – 407
i. RULE: Evidence of measures taken subsequent to an injury or harm that would have made injury/harm less likely to occur are
1. Not Admissible to Show
a. Negligence;
b. Culpable Conduct;
c. Defect in Product
d. Defect in Product Design
e. Need for Warning
2. Admissible to Show:
a. If Controverted:
i. Ownership;
ii. Control;
iii. Feasibility of Alternative Measures
1. EXAMPLE: No way we could have used a different material?  Well didn’t you change the design…
b. Impeachment
i. NOTE: Generally need more than a denial of danger. 
d. CA – 1151
i. RULE: Evidence of measures taken subsequent to an injury or harm that would have made injury/harm less likely to occur are
1. Not Admissible to Show
a. Negligence
b. Culpable Conduct
2. Admissible to Show
a. Product Liability;
b. Impeachment
i. NOTE: Generally need more than a denial of danger.  (Ct Split).	Comment by Samuel Greenberg: Verify
ii. Why does CA allow Product Liability In?
1. MOSK: Theory is that it would simply be too costly for a firm not to repair their potentially defective items – thus policy rationale of promoting repairs is not implicated and the rule should not apply.
2. REALITY: CA is not a big fan of business.  

9. Pleas and Plea Negotiations
a. General
i. RULE: Guilty pleas in a criminal trial are admissible against the D in a subsequent civil trial.  
ii. RULE: Pleas of nolo in a criminal trial are not admissible against a D in a subsequent civil trial.
1. Nolo: Not all states have nolo contendere plea options.  
iii. POLICY: Encourage plea bargains for petty criminal convictions without the need for litigation to ensure that you don’t get screwed in a following civil procedure.  
iv. LIMITED: Impeachment options are much more limited in this context.  
1. POLICE: Only applies when dealing with prosecutors, not police.  
b. FRE – 410
i. RULE: In any civil or criminal proceeding – the following are inadmissible
1. Plea of guilty which is later withdrawn;
2. Plea of nolo;
3. Any statement made in any proceeding relating to those pleas; and
4. Any statements made in the discussion of a plea that do not result in a guilty plea or a guilty plea which is later withdrawn.  
ii. HOWEVER: Still admissible for
1. Perjury action for statements made under oath, on the record, with counsel; or
2. Proceeding where another statement from plea or discussion introduced.  
c. CA – 1153
i. RULE: Any withdrawn guilty plea/nolo plea or offer to plead guilty is inadmissible in any future action or proceeding.  

10. Offers of Settlement/Compromise
i. NOTE: Admissibility refers to proof of liability.  FRE says admissible for other purposes (bias, arguing against undue delay, proving obstruction).  CEC is silent.  	Comment by Samuel Greenberg: Impeachment?  E.g. during settlement negotiations you say it has happened 50 times before.  Then on stand “never has happened” can you impeach?
1. IMPEACHMENT: FRE says cannot use for impeaching prior inconsistent statements, only for bias.  Danger is that impeachment use would swallow the rule.  However – it appears if there is something truly egregious, odds are it will be let in.  Will not be shield for perjury!
	
	Common Law
	FRE
	CEC

	Setlltement/Compromise or Offers of Such
	Inadmissible
	Inadmissible under FRE 408-410
	Inadmissible under CEC 1152-1153

	Admissions made during settlement/compromise or offers of such
	Admissible
	Inadmissible FRE408-410
	Inadmissible under CEC 1152-1153

	Payment of or offers to pay medical expenses
	Admissible
	Inadmissible under FRE 409
	Admissible UNLESS made out of humanitarian motives – CEC 1152

	Admissions Made During Offers to Pay Medical Expenses
	Admissible
	Admissible FRE 409
	Admissible UNLESS made out of humanitarian motives – CEC 1152

	Payments or Offers made out of Humanitarian Motives
	Admissible
	Admissible UNLESS offer to pay medical expenses- FRE 409
	Inadmissible CEC 1152

	Admissions made during offers made out of Humanitarian Motives
	Admissible
	Admissible FRE 409
	Inadmissible CEC 1152



a. Rationale? Want people to compromise or settle disputes without turning to litigation.  If admissions during negotiations could be used against them – not likely to settle!
a. THUS: Examine whether there would be a hindrance to settlement via admission of the statements.  PUBLIC POLICY MOTIVE POWERFUL.  
b. On CA and Humanitarian Motive
a. Burden: On the party seeking to exclude statements or offer to prove the humanitarian motive.  By preponderance of the evidence and determined by Judge.
i. Facts and Circumstances examination.  
b. Non-Humanitarian Motive – Simply trying to avoid litigation.  
c. Policy: CA is trying to get people to act out of humanitarian compassion for each other. 
c. What is an Offer to Compromise/Settle?
a. NOTE: Only applies to PARTIES in the litigation.  If there is a non-party who reached a settlement with D – it can be admitted into evidence!  Esser.  	Comment by Samuel Greenberg: Verify
b. RULE: There must be some discussion of being sued/compromise otherwise not going to be considered within the rules!  	Comment by Samuel Greenberg: verify

11. Judicial Notice
a. Generally
i. POLICY: There are certain facts that a court can establish without requiring each or both parties to present evidence.  Time saving device. 
1. YOU CANNOT LITIGATE ISSUES A COURT HAS TAKEN JUDICIAL NOTICE OF
ii. ESSENTIALLY: FRE and CEC are the same
b. FRE – 201
i. RULE: A judicially noticed fact must be one that is not subject to reasonable dispute and is either;	
1. Generally known within territorial JX of the court; or
2. Capable of accurate and ready determination by accurate source whose accuracy cannot be reasonably questioned.  
ii. Discretionary – Whether requested or not. 
iii. Mandatory – If requested by party and supplied with nec. Info.  
iv. Jury Instructions
1. Civil – Jury must accept judicially noticed fact as conclusive.
2. Criminal – Jury may accept judicially noticed fact as conclusive.  
c. CA – 450-453
i. CA 451 – Mandatory Notice
1. Laws of the US and States.  
a. RATIONALE: Debate shouldn’t be on what the law is.  
2. Meaning of English words, phrases, and legal expressions;
a. EXAMPLE: Chicken does not mean duck.
3. Facts and propositions of generalized, universally known knowledge that cannot be reasonably disputed;
a. BASED ON GENERATIONAL KNOWLEDGE: in 1491 – judicial notice of the world being flat may have been acceptable.  
4. Either of the above if requested by party, and other party given sufficient notice and necessary information.  
a. FAILURE: By the court to do so constitutes reversible error.  
ii. CA 452 – Discretionary Notice
1. Foreign laws;
2. Generally known facts in the jurisdiction that cannot reasonably be disputed; and
3. Facts capable of immediate and accurate determination by an accurate source.
a. NOTE: Same rule that Lincoln relied on when he used the Farmer’s almanac.  
d. Examples
i. Generally Known to a JX  - The 10 freeway is not a toll road.
ii. Capable of Determination by Accurate Source – Almanac.  Properly cooking pork kills bacteria.  Nicketta. 
iii. Generalized, Universally Known Knowledge – A human uses her nose to smell.  
iv. CONTROVERSY – Judicial notice of social science study.  Brown.  

12. Burdens and Presumptions
a. General Definitions
i. Burden of Production: 
1. Party who bears this burden loses if they do not produce some evidence on it. 
2. Opponent is entitled to a directed verdict if the party with this burden does not produce some evidence on the issue.
ii. Burden of Persuasion
1. Party who bears this burden on an issue loses if it does not persuade the jury that the proposition has been established by the applicable standard (burden of proof).  
2. Opponent is entitled to a directed verdict if the party with this burden fails to produce evidence to support a jury verdict on the issue.  
iii. Presumptions
1. Generally: If the underlying fact A is true (you have marijuana in your possession) – then the presumed fact B is true (the marijuana is from Mexico).
2. Conclusive – If jury finds fact A to be true – it MUST find fact B to be true.
a. THUS: Opposing party can only challenge fact A
b. NOTE: Very rare now.  Most presumptions have become rebuttable.  
3. Rebuttable – If the jury finds fact A to be true, then it MAY find fact B to be true.
a. THUS: Opposing party can challenge either Fact A or B.  
b. Federal Civil (Majority) Rule – 301
i. Bursting Bubble RULE: When proponent of presumption proves fact A of rebuttable presumption, burden of production shifts to the opponent.  
1. Thayer Rule: If the opponent introduces any evidence opposing fact B, the “bubble bursts” and the presumption disappears.  Treated like any other jury issue.  
a. NOTE: If can only challenge fact A, presumption instruction still stands.  
2. If opponent introduces NO evidence, presumption stands and jury is instructed to presume fact B true if they find A true.
a. ESSENTIALLY: If proponent proves A by preponderance and opponent offers nothing, proponent is entitled to a directed verdict on B.  
c. Minority Civil Rule 
i. Lingering on (Morgan) RULE: When proponent of presumption proves fact A of rebuttable presumption and D responds with some evidence regarding fact B, the presumption lingers on.
1. THUS: Jury may find Fact B true unless persuaded by opponent that the presumed fact B does not exist.  
a. ESSENTIALLY: Persuasion burden shifts and regardless of production, jury still gets the presumption instruction.
2. Preponderance of the Evidence Standard
a. THUS – If opponent only manages to place issue in equipoise, the burden instruction will still carry in favor of proponent.  
d. CA RULE: CEC 550, 606, 607
i. RULE: 
1. When presumption based purely on logic, Majority Rule Applies
a. EXAMPLE: Mailbox rule.  No need to prove what is true 99% of the time.  
2. When presumption based on policy rationale – minority rule applies. 
a. EXAMPLE: After five years of not hearing from you, you are presumed dead.  Expediency rationale to allow things to move on even though not grounded in logic.  
i. ALSO: Child born to a married woman presumed to have husband as father.  Policy rationale – want someone with a job connected to the family to support the kid.  Logically – could be anyone!
e. Criminal Cases
i. RULE: It is fairly certain that no evidentiary presumptions can be used in criminal cases as it violates the right to due process.
1. CLEARLY: Conclusive presumptions would deprive of due proves.
2. HOWEVER: Court has stated that rebuttable presumptions are allowed so long as there is a rationale connection between fact A and fact B and there must be substantial assurance that fact B is more likely than not to flow from fact A.  
13. Hearsay
a. NOTE: Both sides can make a hearsay objection.  State v. English.  Can work against justice and for justice.
i. EXAMPLE: D wants to introduce evidence that someone else confessed to the crime without putting that person on the stand.  Hearsay.  
ii. MAJORITY (FRE & CA) 95%: Statement oriented examination of hearsay
1. You examine the statement and see what it is being offered for.
2. RULE: Thus surveys are admissible under this concept.  
iii. MINORITY (5%): Declarent orientation – looks to see what the declarant was actually saying.  Zippo.
1. You examine the context of the statement to see what the declarant actually meant and then determine what it is being offered for.   
iv. KEEP IN MIND: 95% of hearsay deals with events that have taken place in the past.  
b. Policy for Hearsay
i. Sir Walter Raleigh – Executed based on the word’s of someone who was never subject to cross examination in a trial.
ii. Accuracy – Idea is information you get from a person directly is likely to be more accurate rather than through an intermediary.   
iii. Cross-Examination: the greatest truth detecting tool known to man.  Jury can evaluate witness’ demeanor.  
iv. Evaluate Credibility of Someone’s Memory
1. Can ask witness to clarify his words and statements.  
2. Testimonial Infirmities
a. Perception
b. Memory
c. Sincerity
d. Ambiguity
v. ESSENTIALLY: A reliability test!
c. Hearsay Rule Defined: An out of (this) court statement, other than the declarant’s, offered to prove the truth of the matter asserted
d. Elements
i. Out of Court – Meaning not in THIS court in THIS proceeding.
ii. Statement:
1. RULE: A statement can be
a. Oral (speaker)
b. Written (writer)
c. Conduct (actor
2. So long as it is:
a. Intended to have a meaning; and
b. Attempting to deliver that meaning by words or conduct.  
3. ESSENTIALLY: Is it a factual assertion?
4. Examples
a. Factual Assertions
i. “It is Cold in here” 
ii. “This place would be perfect for polar bears”
iii. BOTH: Are intended to mean it was cold and attempting to DELIVER the message that it cold.  
1. Assertion can be figured out without further inquiry!
b. Not an Assertion
i. “I need to put a jacket on” – Could many many things, wanted to go outside, hide a stinky shirt, felt cold, need to ask questions before you can determine the assertion.  
ii. Questions.  
iii. E.g. Menard – the fact that people never complained.  “Never knew anyone to slip and fall” – no statement thus no hearsay! 
iii. Offered to Prove the Truth of the Matter Asserted
1. We are only concerned with statements being offered to prove their truth.
2. DOCTRINE OF LIMITED ADMISSIBILITY: Is there a reason other than the truth of the statement for it to be admitted?  A reason that can be examined via cross-examination?  If so – then this is no longer an issue.
a. Limiting Instruction: Will be offered when hearsay is coming in for non-hearsay purposes.  
b. KEY TO HEARSAY: Are there two credibilitys at issue or just one?
3. EXAMPLE: 
a. Estate of Murdock – Issue of who was last alive.  W testifies he heard H say “I am alive” before then dying.  
i. Clearly a statement.  Clearly out of court.  Truth of the matter asserted?
1. If offered to prove “I am alive” then yes.
2. However, if offered just to show he made a statement – then the contents of H’s statement – and thus his credibility, are no longer at issue.  Just W’s.  
e. Non-Hearsay
i. In Court Statements – Opportunity to cross-examine and have jury evaluate conduct
ii. Non-Assertive Statements – Declarant’s intent to accomplish something, not assert something.  (Mowing the lawn, walking, etc.)
1. Wright – Letters written to decedent asking his advice used to show his competence.  Not an assertive statement – not attempting to communicate a message of competence.  
iii. Not for truth of matter asserted: Only issue is whether the declarant even made the statement.  Murdock. 
1. EXAMPLE: Rhodes – fact that D appeared in Soviet spy files is enough to be damning – let alone what it actually says.  
a. EXISTENCE ALONE IS RELEVANT – ASIDE FROM ITS TRUTH
b. NOTE: Likely a 352/403 objection if they let any of the actual contents in as opposed to just showing he was in the file.  
iv. State of Mind of the Listener/Reader: Truth of the statement does not matter.  Issue is that the declarant made the statement and what effect that statement would have on the person who heard/read, etc.  
1. EXAMPLE: Subteranian – Testified that victim said “I am going to kill you.”  Not admissible to show truth that V was actually going to kill him – but relevant to the state of mind of D in whether self-defense was OK.  Only credibility at issue is D’s – did he believe it?
v. State of Mind of the Declarant: Does not matter if the statement was true – just trying to determine the state of mind of the declarant.  
1. EXAMPLE: Safeway case.  Manager says “watch out for that ketchup!”  Not literally concerned with whether there is ketchup but rather if his state of mind was that of caution.  
a. ALSO: She told me she was a martian from Jupiter.  Not offered to prove its truth but rather state of mind – is she nuts?
b. WARNINGS RULE: Not the truth of the warning that is at issue – but rather that the words were uttered at all.  
2. Hybrid Cases – Statement shows state of mind and truth of the matter asserted
a. McCormick Rule: Such statements are not hearsay if offered to show the declarant had knowledge of the subject and not to show the statement itself is true.
b. Morgan Rule: That analysis is incomplete.  We can only assume knowledge by assuming its truth – thus violating hearsay.  
c. WHERE AN ISSUE?
i. State v. Bridges type situation where Officer testifies little girl gave him a description of a room that looked like D’s room.  Are we concerned with the knowledge in the girl’s head or are we concerned with the truth  of the statement?
vi. Operative Fact (K Terms)
1. Statements made in connection with a K are not offered to prove to the truth of the terms, but rather to show the terms of the K which has legal relevance apart from the truth.  
a. REMEMBER: Contract terms are determined by an objective standard.  Thus it is not the truth of the statements that we are concerned with but whether the statements were made at all – court determines what is objectively right.  
b. CONTRACTS: Hanson – pointing to the corn to show which corn he was selling.  
c. GIFTS/WILLS: “This is a gift” when handing over a gift.  Cotemporaneous statements accompanying a gift are not evaluated for their truth but rather as part of the transaction to determine under substantive law if it is a gift.  
2. HOWEVER – as soon as you leave the four corners of the document you have a problem.
a. EXAMPLE: Using a contract that says “the FMV of widgets is $1” to show that the fair market value as of that day is $1.  Hearsay problem
b. Can’t Get Into Items in the Real World.
vii. Prior Inconsistent Statement to Impeach Witness
1. Not concerned with the truth of the statement – only that it is different than what the declarant is now saying.  
f. Scientific Machines/Animals
i. RULE: Animals and machines are exempt from the hearsay rule.
1. NOTE: You can challenge the accuracy of the machine – but not under hearsay!
2. THINK: The Pot-O-Meter.
g. Multiple Hearsay
i. RULE: If there are multiple levels of hearsay, there must be an exception to every level of hearsay or the evidence cannot be admitted.  

14. Hearsay Exceptions/Exemptions
a. General Organization
i. Federal
1. Exempt from Hearsay Rule
a. Prior Inconsistent Statements
b. Prior Consistent Statements
c. Prior Identifications
d. Admissions
2. Exceptions to the Hearsay Rule Where Unavailability Required
a. Former Testimony
b. Dying Declarations
c. Declarations against interest
3. ELSE: If not on this list, availability is immaterial and it is an exception.  
4. NOTE: No real difference between an exception and an exemption other than title.  
5. Foundational Trustworthiness Requirement
a. Showing someone else confessed to a crime when it tends to relieve accused of liability;
b. Business records;
ii. CA (Similar to Common-Law)
1. All referred to as exceptions.
2. Unavailability Required
a. Former Testimony
b. Declarations against interest
c. Dying Declarations
3. Foundational Trustworthiness Requirement
a. Hearsay statements relating to wills;
b. State of mind;
c. Business records.
iii. Unavailability?
1. FRE: Lack of memory, privilege, unwilling to testify, absent.  Focus is on whether the witness can answer the question or not.
2. CEC: Focus is on actual and physical unavailability – stricter requirement.  
3. NOTE:
a. Exceptions regardless of availability are more likely to survive confrontation issues because they are viewed as comparatively more reliable than the ones requiring unavailability.  
b. Former Testimony – FRE 804(b)(1) – CEC 1290 et seq. 
i. RULE: In order for former testimony to be admitted in the present case:
1. Declarant must be unavailable;
2. Witness was placed under oath;
3. Party with similar interest and motive had opportunity for cross-examination;
a. NOTE: Need not cross-examine – simply have an opportunity to cross examine. 
b. CRIMINAL: Must be same D in both trials – otherwise confrontation clause problems.
i. WHAT IF CIVIL TO CRIMINAL? As long as there was an opportunity presented to the D – likely admissible under the 6th amendment.  
c. CIVIL: Can be different Ds so long as motive is similar.  Travelers
i. EXAMPLE: Suit against business partner.  D1’s testimony in former trial admissible against D2 in civil case because they both had same motive and interest in the trial.  
ii. COMMON-LAW: Did not allow this.  Had to be same Ds.  
d. GRAND JURY: Inadmissible – no opportunity for cross.  
i. HOWEVER: Still admissible for impeachment purposes because then it is no longer being offered for the truth of the matter asserted!
4. Former and Current Proceedings have essentially the same issues.
ii. Rationale
1. Testimonial infirmities likely taken care of in the first proceeding – so not so worried about the usual reliability issues presented with hearsay evidence
iii. REMEMBER
1. All former testimony carries a multiple hearsay problem – the testimony itself and the record being read into evidence.  Generally you will need to satisfy these rules and have the court reporter read the transcript into evidence.
c. Dying Declarations – FRE 804(b)(2) & CEC 1242
i. RULE: A dying declaration may be admitted despite the hearsay rule if:
1. Declarant is unavailable;
a. CEC: Declarant must be dead for the exception to take place.
b. FRE: Only unavailability required.  Allows for miraculous recoveries.  
2. Made under the sense of impending death;
a. Proof:
i. Declarant states “I am dying” – state of mind of declarant exception.
ii. Doctor tells declarant they are dying – comes in under state of mind of listener exception.  
iii. Circumstances – grab the shooter while bleeding profusely.  
3. Pertaining to the cause and circumstances of his death.
a. NOTE: Cannot be speculative.  Must be within personal knowledge of the declarant.  
ii. Types of Proceedings Where Admissible
1. FRE: Only in criminal homicide cases and all civil cases.
2. CEC: All civil and criminal proceedings.
iii. Common-Law: Only admissible in homicide cases where declarant died and was the victim in the case.  
iv. Rationale
1. Secular: A man has no reason to lie when he does not face the prospect of earthly retribution.
2. Religious: A man does not want to go to his grave with a sin on his lips.  
d. Spontaneous Exclamations (Excited Utterance)
i. General
1. NOTE: Availability of declarant is irrelevant here.  Declarant can even be unidentifiable.  Gives wide latitude.  
a. THUS: Someone can shout in a crowd and that statement will be admissible if elements are met.  
2. Self-Serving Nature? Does not matter – self-serving statements can be admitted.  
a. HOWEVER – If too carefully tailored – you could argue it was not really spontaneous.  
ii. FRE – 802(2) - CEC – 1240 – Essentially Identical
1. RULE: Spontaneous exclamations will be admitted if	Comment by Samuel Greenberg: Perception? CA includes this.  
a. Sufficiently startling event;
b. The statement relates to the startling event;	Comment by Samuel Greenberg: FRE uses relate – CA uses explains – any practical difference?
c. Statement is made while under stress of the event.
i. NOTE: Usually 15 minute intervals.
1. THUS: Longer the interval – less likely to be admitted.
ii. UNCONSCIOUSNESS: Subtracted from the time requirements.  Cestero.  
iii. Rationale
1. No chance to fabricate.
a. THUS: Longer the time period from the event – less likely to be admitted.  
2. Stressfulness of the situation makes it difficult to create a lie.
3. NOTE: Professor Disagrees.  Think of 3 year olds lying.  They do it quickly!
e. Present Sense Impress (FRE)/Cotemporaneous Statement Exception (CEC)
i. FRE – 803(b)(1)
1. RULE: A statement by a declarant is admissible if it is:
a. Describing or explaining an event or condition; and
b. While declarant was perceiving the event or condition, or immediately thereafter.  
i. THUS: Wide latitude on present sense impressions being able to circumvent the hearsay rule
ii. CEC – 1241 – More Limited
1. RULE: A statement by a declarant is admissible if it is:
a. Offered to explain, qualify, or make understandable conduct of the declarant; and
b. Was made while declarant was engaged in such conduct.	Comment by Samuel Greenberg: This mean more time contrained than FRE?  No immediately thereafter?
i. THUS: Only statements clarifying the declarant’s own conduct are admissible.  Fed allows anyone’s statements in.  
iii. Common-Law
1. Houston Oxygen RULE: A statement by a declarant is admissible if it is:
a. Describing or explaining an event or condition; and
b. While declarant was perceiving the event or condition, or immediately thereafter.  
c. And the declarant makes the statement to a witness who also in the same position to see it.  
i. Much more limited.  FRE opted for a wider rule.  
iv. RATIONALE
1. No chance to fabricate.  You are simply stating what you are seeing.  
f. Admissions
i. Generally
1. NOTE: This is non-hearsay (exemption) in FRE.  It is an exception in CEC.  
2. OWN STATEMENTS: Has to be offered by opponent for these rules to work – can’t offer them yourself!
3. RATIONALE
a. Hearsay is about credibility.  No real credibility issues here since all of these statements are being offered against a party in the case.  
b. Party can always take the stand and challenge the admissions.  
c. Based on an estoppel theory.  Party is estopped from objecting because he is challenging his own credibility!
4. JUDGE’S ROLE – Authorization/Agency/Conspiracy/Partnership: Before these statements can be admitted – there must be foundational evidence of a conspiracy established.  Judge determines this by preponderance of the evidence.  No boot-strapping allowed (circular logic).  
a. FRE: Judge allowed to examine statement and other evidence to determine if there is preponderance of the evidence to admit the statement under this exception.  
b. CA: Must be foundation already established before the potential hearsay statement is admitted.  Need independent foundation before hearsay statements may be examined.  
i. EXAMPLE: “I am working for X” – If offered alone to prove he is working for X.  Not admissible under the agency doctrines without first showing there was scope of employment.  But can’t use this statement to establish scope of employment.
1. FED: Can look at this statement with other information to establish the foundation to admit the statement.  Allows circular reasoning.
2. CA: Cannot use this statement in determining Foundation.  
ii. Admissions by Party Opponents – FRE 801(d)(2)(A) – CEC 1220
1. RULE: Admissions or statements by party opponents are admissible against them.  
a. NOTE: Does not have to be an admission at the time the statement was made – anything that comes out of your lips can be used against you.  
i. Includes: Self-serving admissions, statements etc.  
b. On Opinion Rule: Functions as exemption to the opinion rule as well.  “I think the clamp broke” – while it is an opinion – exception under this rule!  So even if you lack personal knowledge be careful what you say!  Reed.  
i. HOWEVER: If the statement was changed to “I heard the clamp broke” – Then you have a hearsay problem.  Credibility of another individual now at issue.  
iii. Adoptive Admissions – FRE 801(d)(2)(B) – CEC 1221
1. RULE: Third party statements will be attributed to the party in the litigation if the party manifested an adoption or belief in the truth of the statement.  
a. Proof: This must be accomplished by preponderance of the evidence as determined by the Judge.  Pawlowski.  Any ambiguity means it is not admissible.  
2. Admission by Silence
a. RULE: Silence can lead to an adoptive admission if a reasonable person under the circumstances would have responded to the third party statement.  Alker.  “$5000 bundles right?” *silence* - Taken as admission of $5000 bundles.  
b. CRIMINAL – Silence after an arrest cannot be used against you.  Miranda.  Not a hearsay problem but rather a constitutional objection.  
3. ESSENTIALLY – A way to allow third party statements in as statements of the party.  
iv. Authorized Admissions – FRE 801(d)(2)(C) – CEC 1222
1. NOTE: Subject to the judge rules above.  
2. RULE: Statements made by an individual authorized to make statements for a party are admissible.  
a. EXAMPLE: Press Secretary is authorized to speak for the President.  
v. Vicarious Admissions – FRE 801(d)(2)(D)-CEC 1224
1. NOTE: Subject to the judge rules above
a. EXAM: For purposes of the exam – assume the CA and FRE rules are identical.
2. RULE: Statements made during the course and scope of employment are admissible regardless of the employee’s potential liability.
a. NOTE: Does not apply to former employees as they are no loner in the course of employment!
vi. Co-Conspirator Admissions – FRE 801(d)(2)(E) – CEC 1223
1. NOTE: Subject to the Judge rules above.  
2. RULE: Statements of a co-conspirator are admissible if
a. Party is a co-conspirator talking about the  criminal enterprise (conspiracy); and
b. Statements made during the course of the speaker’s involvement in the conspiracy and in furtherance of the conspiracy.  
3. NOTE: Confessions don’t count because they are not in furtherance of the conspiracy.  Not during the course of the conspiracy either.  By being arrested you are no longer in the conspiracy.  
4. SIMILAR
a. Partnership Admissions	Comment by Samuel Greenberg: Is this covered by the co-conspirator exceptions under CEC and FRE?
i. RULE: Any statement by one partner within scope of the partnership about the partnership during the partnership can be admitted against all of them.  
g. Declarations Against (Particular) Interest
i. General
1. Deals with Third Parties
a. Unlike admissions, statements against interest deal with statements by third persons which are then admitted at a trial.
b. Thus – the person making the statement must realize that he is making a statement against his interest.  
2. Both Require
a. Unavailability; and
b. Declarant realizes it is a statement against his interest
i. THUS: Simply boasting in a prison cell about all the homicides you can committed does not count – it promotes your interests.  
ii. Reasonableness Test – Reasonable person in declarant’s position would not have made the declaration unless they knew it to be true.  
c. THUS: Types of Declarations Against Interest Admitted Depend on Jurisdiction
3. Rationale
a. Rarely do you lie against your interest.  Usually people lie to help them out.  
ii. FRE – 804(b)(3)
1. RULE: Only the following interests recognized:
a. Pecuniary (money) or property interest of declarant;
b. Tends to subject declarant to criminal or civil liability;
c. Statement invalidates declarant’s claim against another;
d. Statement tending to expose declarant to criminal liability and exculpates the accused.
i. HOWEVER – Requires corroborating circumstances indicating the trustworthiness of the statement!
iii. CA – 1230
1. RULE: Only the following interests recognized:
a. Pecuniary (money) or property interest of declarant;
b. Tends to subject declarant to criminal or civil liability;
c. Statement invalidates declarant’s claim against another;
d. Statement would subject declarant to hatred, ridicule, or social disgrace in the community.  
iv. Common-Law
1. SOLE RULE: Only statements against pecuniary or propriety interests of declarant.  	Comment by Samuel Greenberg: Verify if there was availability issue.  
h. State of Mind 
i. General
1. Indirect: When you infer someone’s state of mind from a statement they made, it is not hearsay at all.  
a. EXAMPLE: “I am from mars” – Not an assertion proving they are from mars, but rather to show their sanity at the time the statement was made.  
b. THUS: Generally admissible.  However still needs to be weighted by 403/352 considerations.  
i. SURVEYS: Surveys admissible as state of mind evidence in most jurisdictions.  It represents a conclusion of what the declarant believed!  Zippo.  
2. Direct: “I am angry” – Clearly hearsay.  Out of court assertion offered to prove the truth of the matter asserted.  This is where the problems lie.  
a. GENERALLY: There is an exception to get this testimony in because it is so helpful in trials and comes up so often.  
3. State of Mind Defined
a. Belief;
b. Emotion;
c. Design
d. Plan/Intent;
e. Pain
f. Bodily Health
g. Mental Feeling
4. The Problem of Past Tense
a. The FRE and Common law only allow statements of present state of mind to be admitted.  Thus if someone stated “I believed it to be the quicker route” and a party seeks to have this admitted into evidence – it will not meet the hearsay exception in a vast majority of jurisdictions.  
i. Has to be present state of mind – thus an out of court statement along the lines of “I believe it is the quicker route” is admissible.  Garland.  
5. Rationale?
a. Rarely perception/memory problems when discussing one’s state of mind.  
ii. RULES
1. Special CA Rules
a. CEC 1252 – All State of Mind exceptions are subject to a trustworthiness component to be evaluated by the judge.  1252
2. Availability
a. FRE & CA – For present state of mind, availability is irrelevant
b. CA ONLY – Past state of mind – you must be unavailable for this to be admitted.
i. EXAMPLE OF PAST STATE OF MIND: “I was sitting around my house last weekend and I thought ‘I think I will go to SF’” – Inadmissible in FRE.  Admissible in CA only to show the past state of mind of the declarant – he wanted to go to SF.
ii. EXAMPLE OF PRESENT STATE OF MIND: “I plan on going to SF.”  Suddenly becomes widely admissible based on the Mutual Life decision.  
3. Truth of the Memory/Belief
a. RULE: Never admissible to prove the truth of the memory or belief.  Shepard
i. WHY? Would swallow the hearsay rule as 99% of hearsay is a description of a past event.  
1. EXAMPLE: “I plan on going to SF”
a. ADMISSIBLE: To show that declarant planned on going to SF
b. INADMISSIBLE: To show that declarant actually went to SF.  
ii. THUS: Only inferences from the state of mind are allowed – not the truth of the statement itself.  
iii. 1251 – Not needed as it never applies to actual truth of conduct – only state of mind.  
	
	Admissible to prove PAST state of mind of Declarant
	Admissible to prove PRESENT State of Mind of Declarant
	Admissible to prove FUTURE state of mind of Declarant
	Admissible to prove PAST CONDUCT OF OTHERS
	Admissible to prove PRESENT CONDUCT OF DECLARANT
	Admissible to Prove FUTURE CONDUCT OF DECLARANT
	Future Conduct of Someone OTHER than declarant
	Unav Req?

	Statements of PRESENT

State of Mind (Defined as – emotion, plan, intent, belief, etc.)
	YES 

CEC 1250(a)(1)
FRE 803(3)
	YES

CEC 1250(a)(1)
FRE 803(3)
	YES

CEC 1250(a)(1)
FRE 803(3)
	NO

CEC 1250(b)
FRE 803(3)
[Except to Prove a Will – CEC 1260]
	YES

CEC 1250(a)(2)
FRE 803(3)
	YES

CEC 1250(a)(2)
FRE 803(3)
	YES

CEC 1251(b)
FRE803(3)?
	NO

CEC 1250(a)
FRE 803(3)

	Statements of PAST

State of Mind (in CA)
	YES

CEC 1251(b)
	NO

CEC 1251(b)
	NO

CEC 1251(b)
	NO

CEC 1251(b)
	NO

CEC 1251(b)
	NO

CEC 1251(b)
	NO

CEC 1251(b)
	YES

CEC 1251(a)


4. Mental State Exception for Someone Other Than Declarant?
a. RULE: Statements that a declarant planned to meet another person are admissible to show the other person went to the location the declarant said they would meet.  Alcade.
i. NOTE: While technically limited to declarant’s own acts under CEC – it has not been treated this way under case law and FRE and CEC are identical on this point.  
iii. Relevancy
1. Statements of a person’s plan or intention are relevant to:
a. Whether the declarant had the plan;
b. Whether the declarant actually carried out the plan.
c. COMPARE: Statements about a past act will only be admitted to show that the past act occurred.  
d. EXAMPLE
i. HEARSAY: “I went to the movies yesterday” to prove that declarant did go to the movies.  Hearsay – offered to prove the truth of the memory.  
ii. EXCEPTION: “I plan to go to the movies tomorrow” – admissible as relevant to the issue of whether the declarant went to the movies the next day.  
iv. The Very Narrow Exception – Wills – CEC 1260 & FRE 803(3)
1. RULE: Statements of a declarant who regarding the revocation, identification, or creation of a will shall be admitted despite the hearsay rule.
a. ADDITIONAL CA REQUIREMENTS
i. Unavailability;	Comment by Samuel Greenberg: FRE does not literally require unavailability – but is this true as a practical matter?
ii. Made under trustworthy circumstances.  
b. WHY?
i. Would be prohibited by Shepard otherwise and this comes up ALL time time.  
i. Physical (Medical) Condition
i. General
1. Common Law: Statements made to a treating physician for purposes of treatment are admissible.  Ritter.
2. RATIONALE: No purpose in lying.  You want to get better so you will tell the truth to the doctor.
ii. FRE – 803(4)
1. RULE: Statements made for purposes of medical diagnosis or treatment which are pertinent to the medical diagnosis are admissible.
a. Essentially
i. Symptoms;
ii. Cause; or
iii. History.
b. NOTE: No requirement for statement to be made to a doctor.  
c. PAST? Included in this exception to distinguish it from state of mind.   
d. EXAMPLE: Ritter – statements made to a psychiatrist about finding a rat in her soda and how she couldn’t get over it.  
iii. CA – No Exception
1. HOWEVER
a. Can be admitted under the prior state of mind exception discussed above.
i. NOTE: Requires unavailability.  However – allows a much broader array of material in than the FRE rule if this is the case.
ii. EXCEPT: Prior state of mind cannot be used to show the cause of the symptoms – would be truth of the memory/belief asserted.  FRE is more helpful here because it allows cause!
j. Past Recollection Recorded
i. RULE – FRE 803(5) – CEC 1237
1. RULE: A memorandum or record can be read into evidence if
a. Witness does not remember;
b. Statement was made or adopted by witness;
c. Taken down during or immediately thereafter while fresh in memory;
i. NOTE: If done at someone else’s direction “Write this down” – requires both individuals to testify in order for the corroborative entry to be admitted.    	Comment by Samuel Greenberg: verify
d. Witness states it reflects knowledge accurately.
i. BIZARRE: Witness can’t remember contents but must testify that he took the statement accurately.  
e. Document cannot be given to jury – only read into evidence.	Comment by Samuel Greenberg: FRE seems to allow into evidence as exhibit.  True?
f. CA ONLY: Writing must be authenticated.  
2. DANGER IN CA: CEC 356 – Anytime one side offers part of a document, the other side can offer the other parts of the document so long as they are relevant and place the original statements in context/help explain them.	Comment by Samuel Greenberg: FRE equiv?
a. ESSENTIALLY: For clarification purposes.  Don’t want to take things out of context.  
3. Often Used: In JXs without a separate exception for transcripts.  Allows court reporter to read it into evidence.  
ii. Present Recollection Refreshed
1. NOTE: This has nothing to do with hearsay!
2. RULE: Anything can be provided to the witness that may be able to trigger his memory.  No hearsay problem because nothing is being entered into evidence!
a. ESSENTIALLY: Jogging the Memory.  
k. Business Records
i. General
1. Business – Defined broadly.  Essentially the same for public/private.  Anything that constitutes a systematic activity whether for profit or not.  
a. HOWEVER: Not likely selling an occasional item on eBay.  
b. EXAMPLES: Welfare records, accounting records, police reports (excluding witness statements).  
2. Trustworthiness – One of the few exceptions that have a foundational trustworthiness requirement.  
a. BASICALLY: Did the person making the record have an obligation to make the record correctly?
i. IF YOU CAN SHOW:
1. Regular mistakes;
2. No punishment for making mistakes;
3. Sloppy record keeping;
a. Not likely trustworthy!  
b. NEWSPAPERS: Not admissible.  Their job isn’t to get the news right, it is to sell newspapers.  
3. Multiple Hearsay: Business records often contain multiple hearsay.  If they include statements beyond the record – “10 Widgets in inventory and Bob says another 20 in the back.” – You need an exception for each layer of hearsay.  Johnson.
a. EXAMPLE: In Johnson – police reports were inadmissible because they included statements of third party witnesses.  
4. Witness on the Stand
a. Is the custodian of records.  Simply has to testify to the elements of the hearsay exception and the record will be admitted.  
i. NOTE: Need not be in the individual who made the record.  
5. Rationale
a. Businesses have an incentive to get their records right for the financial viability and to not piss off customers.
b. Government agencies/officers have a duty to get their reports right.  
ii. Business Records – FRE 803(6) – CEC 1270-71
1. RULE: Business records will be admitted if:
a. Entry made during the regular course of business;
i. THUS: Statement made before facts giving rise to the litigation.  Palmer.  Otherwise they are just too unreliable to be admitted.  
1. EXAMPLE: Check logs of a RR are considered business records.  Their accident reports may still be considered part of the RR’s job and thus records.  However, likely self interested as they are prepared after accident.  Palmer.  
ii. EXPERT: Expert opinion admitted from business record if they would have been able to testify the same thing at trial.  Kohlmeyer.  	Comment by Samuel Greenberg: Other applications?
b. Record is recorded;
i. VAST MAJORITY/FED: Must be in a writing.  
ii. MINORITY: Allow oral business records.  Geralds.  
1. PROF: Thinks very unreliable.  
c. Entry made at or near the time of the event;
d. Entry made by someone with a duty to observe/report
i. MAJORITY/FED: Edit the record to only allow portions relevant to the person’s duty to be admitted.
1. EXAMPLE: Only allowing parts of hospital record that relate to diagnosis and treatment.  “Hit by Car.”  Not hospital’s job to determine liability.  
ii. MINORITY: Allow the entire record to be admitted including parts that are not necessarily part of the duty of the person making record. 
1. EXAMPLE: All of hospital record allowed.  “Hit by Car driven by A.”  Williams.  
e. Trustworthy?
i. ESSENTIALLY: Is the statement made with litigation on the brain?  Palmer.  
ii. FEDERAL: Police reports cannot be used against D in a criminal trial.  	Comment by Samuel Greenberg: CA?
iii. Absence of Business Records – FRE 803(7) & (10) – CEC 1272
1. NOTE: Technically not hearsay as there are no statements.  All jurisdictions list this as an exception however.
2. RULE: Absence of an entry will be admitted if:
a. It was in the regular course of business to keep records;
b. Absent entry is being used to show non-occurrence of the event;
c. Source and method indicate trustworthiness.  
l. Prior Identification
i. General
1. Availability: Both require availability.  
2. Practical Situation: There is a witness on the stand testifying that he cannot identify D now but did in the past and he is sure he was right.
3. Rationale: Idea is that the hearsay rule does not make a lot of sense if the witness is on the stand available for cross examination.  
a. Fairly Recent: Made by common law for identification situations that pop up all the time.  
ii. FRE – EXEMPTION – 801(d)(1)(C)
1. RULE: Statement admissible if
a. Declarant is on the stand;
b. Statement is of identification of a person;
c. Declarant is available for cross-examination concerning the statement;
i. MEANING: Not taking the fifth.  Can be forgetful however.  
d. Statement made after perceiving the person.  
2. THUS – No timing issues here and no swearing to accuracy issues here.  
a. ALLOWS: Testimony where criminal threatens the witness and she will not authenticate the statement.  CA doesn’t have this.  
iii. CA – EXCEPTION – CEC 1238
1. RULE: Out of court statement admissible if witness would have been able to testify to the statement on the stand and:
a. Declarant is on the stand;
b. Statement is of identification of a person;
c. Occurrence was fresh in the witness’ memory;
d. First testifies that witness made identification and that ID was true reflection of opinion.  
2. NOTE: CA much less trusting of hearsay.  
15. Expanding Hearsay – FRE 807
a. General	
i. Federal judges are trusted with hearsay more than state judges.  Why?  More resources and experience
ii. In 1997, a residual provision was added – cleaned up various other statutory exceptions from hearsay.  
iii. Congressional Intent: Would be limited in use.  Ends up being mighty helpful in criminal prosecutions however.  
b. RULE: An otherwise hearsay statement will be admitted if:
i. Most probative piece of evidence on point (Necessary); 
1. MEANING: It’s not just the second best piece of evidence – it is the best piece of evidence on point,
ii. Made under circumstances that suggest its trustworthiness (Reliability); and
iii. Proponent makes known to opponent in advance so they have chance to counter (Fairness).
c. CALIFORNIA HAS NO EQUIVALENT RULE
d. EXAMPLE
i. Dallas County – Insurer’s defense relies on a fire that happened 60 years ago.  Only evidence is a newspaper article from the small town describing it.  Not an ancient document – and pure hearsay (newspapers are not business records).  Judge looks at facts and circumstances and decides it is necessary in this instance and admits.  
1. IN CA: Inadmissible.  
ii. ABUSED: Turbyfill –Written statement made after accident admitted under 807.  Clearly would not be admitted in Palmer.
1. Suggests: Palmer is dead for civil cases.  	Comment by Samuel Greenberg: Should we know this as the rule?
16. Hearsay and Prior Inconsistent Statements
	
	Prior Inconsistent Statement NOT Under Oath
	Prior Inconsistent Statement UNDER Oath

	IMPEACHMENT
	CL – Admissible
FRE 613/CEC 770
	CL – Admissible
FRE 613/CEC 770

	ADMISSIBLE to prove truth of the matter asserted?
	CL – Inadmissible
FRE801(d)(1) – Inadmissible
CEC 1235 - Admissible
	CL – Inadmissible
FRE – Admissible as non-hearsay.  CEC1235=Admissible




a. General
i. NOTE: This exception has long been recognized for purposes of impeachment, operative facts, – etc.  But has always been considered hearsay and subject to a limiting instruction.  
ii. PURPOSE? Of these rules is to eliminate the limiting instruction.  
iii. Underlying Rationale: Seems to be missing from this exception.  It is not clear how admitting an inconsistent statement is inherently reliable.  No way to tell which one is true.  
b. FRE – 801(d)(1)(A)  - MORE LIMITED
i. RULE: Prior inconsistent statement will be admitted as truthful if
1. Declarant testifies at the trial;
2. Declarant is subject to cross-examination concerning the statement; and
3. Previous statement was given under oath at a trial, hearing, proceeding, deposition subject to penalty of perjury.  
a. ESSENTIALLY: Allows in grand jury testimony.  
ii. Two Categories of Prior Inconsistent Statements
1. Impeachment/Operative Fact – Can be admitted with a limiting instruction. 
2. Previously Made Under Oath – Can be admitted without a limiting instruction. 
c. CEC – 1235 – VERY BROAD
i. RULE: Prior inconsistent statement will be admitted as truthful if:
1. Declarant testifies at trial;
2. HOWEVER: Extrinsic evidence may not be used unless
a. Witness has a chance to explain or deny the statement; 
b. Witness has not been excused from further testimony;  or
c. Interests of Justice Require otherwise.
ii. ESSENTIALLY: ANY inconsistent statement is admissible for its truth – limited to the collateral matter rule.  	Comment by Samuel Greenberg: verify
17. Hearsay and the Confrontation Clause
a. General
i. NOTE: The only time this is an issue is when a hearsay statement is being offered against a CRIMINAL D. May pose some 6th amendment confrontation clause issues or due process issues. 
1. THUS: On exam – if you see criminal and hearsay, think about the Constitution!
ii. Rationale:
1. Constitution gives you the right to confront your accuser.  Arguably hearsay statements deny your ability to do so.  
b. Due Process
i. Chambers RULE: Hearsay rules cannot be mechanically applied if the result is the criminal D’s inability to compel witnesses on his behalf.
1. EXAMPLE: In Chambers, D could not call 4 witnesses that had been told by M that M committed the crime D was accused of.  MI did not allow admissions against penal interest.  Held – violation of due process and ability to compel witnesses on D’s behalf.  
c. Confrontation Clause Guarantees
i. RULE: Only non-testimonial out of court statements can be admitted against a criminal D.  
1. UNLESS:
a. Declarant is on the stand and available for cross; Owens
b. Declarant is unavailable and D had an earlier chance to cross-examine; or
c. Forfeiture Rule:
i. MAJORITY: By preponderance of the evidence of judge determines witness INTENTIONALLY kept witness from coming to court to testify then clause does not apply.
ii. Testimonial
1. DEFINED: Preliminary hearings, grand jury, former trial testimony, cop interrogations; and
a. Objectively no emergency; 
b. Primary purpose to gather information for criminal prosecution.
i. ESSENTIALLY: Is the statement being made with an eye for trial or dealing with past events?
2. Knowingly: Seems that you have to know the statement is being made to a government actor if it is to be classified as testimonial.
a. THUS: If you are talking to a jail house informant and you don’t know he will use the testimony – likely considered non-testimonial and admissible!
3. Example: 911 call.  The part describing what is happening are not hearsay as they are made in an emergency context.  Parts describing past conduct of assailant are not admissible because they are testimonial in nature.  Davis.  
4. Dying Declarations: Potentially could be excluded under this rule.  However Court has noted they are sui generis and thus admissible regardless.  
18. Character Evidence – Where Party’s Character at Issue and Not Testifying
	
	CEC
	FRE
	CL

	Character itself is the issue (Criminal or Civil)

ONLY APPLICABLE IN CIVIL
· Negligence Entrustment
· Defamation
· Child Custody
· Wrongful Death
ONLY APPLICABLE IN CRIMINAL
· Entrapment
ESSENTIALLY: Not looking to say they acted in a particular way – but as a measure.  
	Reputation
Opinion
Specific Acts
	Reputation
Opinion
Specific Acts
	Specific Acts

	Character in a CIVIL case to show PROPENSITY
	NEVER
	Never (some authority for civil rights cases – character of victim may be used)	Comment by Samuel Greenberg: FRE 415 Seems to allow for sexual crimes.  Not CEC – True?

How familiar should we be with rape shield laws?
	Never

	Habit/Routine Practice (CRIMINAL OR CIVIL)
	Specific Acts
	Specific Acts
	Specific Acts

	D’s or Victim’s Character Based Propensities in Prosecution’s Case-in-Chief
	Never (Exception – D’s prior sex crimes in a prosecution for a sex offense or domestic violence)
	Never (Exception – D’s prior sec crimes in a prosecution for a SIMILAR sexual offense (including child molestation))
	Never

	MERCY RULE - D’s or Victim’s Character Based PROPENSITIES submitted by D or Prosecution to REBUT
	Reputation
Opinion

Specific Acts 
(D’s character for violence may be attacked by the prosecution if the D is a criminal case opens the door by first attacking the character of the victim for violence)

Specific acts can be used during the cross-examination of a “character witness” to attack that witness’ credibility as to the D’s character.  
	Reputation
Opinion

Specific acts can be used during the cross-examination of a “character witness” to attack that witness’ credibility as to the D’s character.  	Comment by Samuel Greenberg: FRE 404(a)(1) appears to allow attacks on D on same trait that D attacks V for.  Verify.  

In a murder case, the prosecution may use evidence of a victim’s peacefulness to rebut the defense claim that the victim was the aggressor (self-defense).  
	Reputation

Specific acts can be used during the cross examination of a “character witness” to attack the witness’ credibility as to the D’s character.  

	Victim’s PROPENSITIES in Defense Case or by Prosecution to Rebut
	Reputation
Opinion
Specific Acts

Specific Acts can be used during the cross examination of a “character witness” to attack that witness’ credibility as to the victim’s character.  
	Reputation
Opinion

Specific acts can be used during the cross-examination of a “character witness” to attack that witness’ credibility as to the victims’s character.  

In a murder case, the prosecution may use evidence of a victim’s peacefulness to rebut the defense claim that the victim was the aggressor (self-defense).  
	Reputation

	Where relevant to prove intent, plan, modus operandi, etc.
	Specific Acts
	Specific Acts
	Specific Acts

	Any Witness’ Propensities to TELL THE TRUTH (Reputation for bad eyesite or memory inadmissible)
	Reputation
Opinion
Any felony or misdemeanor (if the misdemeanor is offered in a criminal trial) (But see Castro)
	Reputation
Opinion
Any felony (subject to 403) if offered against a witness other than a criminal D.  

Any felony is offered against a criminal D, but only if its probative value outweighs its prejudicial impact.  

However, any felony or misdemeanor involving dishonestly or false statement may be used against ANY witness without limitation (609).

Any UNCONVICTED evidence of prior untruth may be used against any witness subject to 403.  
	Reputation
Specific Acts that would tend to discredit including but not limited to any felony.  



a. GENERAL	Comment by Samuel Greenberg: BASICALLY – Can only use specific acts on cross?  Either party?
a. How do we show character?
i. Specific Acts; (most time consuming – but most probative)
1. EXAMPLE: W states “D am a saint.”  P offers evidence to rebut showing that D kicked his dog and asks if W knew this.
a. If Yes – Then maybe W is lying.
b. If No – Then maybe W doesn’t know D so well.
ii. Opinion;
iii. Reputation.
b. Propensity: Offering evidence that because a person does something in the past – he likely did it on this particular occasion.  
i. NOTE: This is generally inadmissible – will have to find something else.  
ii. EXCEPT: When used to impeach the credibility of a witness.  Examined in next section.
iii. EXAMPLE: “D drinks a lot” cannot be used to show he was drinking on a particular occasion.  However, it can be used to impeach his statement is he says “I don’t drink.”  
c. What if D Takes the Stand?
i. RULE: Essentially the character evidence rules go out the window.  His credibility can be challenged just like anyone else.  (Subject to  Impeachment Rules Below).  
b. Character Itself at Issue – Civil or Criminal 
a. RULES
i. Common Law: Only specific acts admissible.
ii. FRE: Reputation, opinion, and specific acts admissible.
iii. CEC: Reputation, opinion, and specific acts admissible.  
b. Limited Case Types
i. Clegborn – Evidence of drinking habit offered to show negligent entrustment to that individual.
ii. Wellman – Evidence of reputation an issue in defamation case.  
c. Character to Show Propensity – Civil
a. RULES
i. ALL JXS: Never admissible.
d. Habit/Routine Practice – Civil or Criminal
a. KEEP RELEVANCE IN MIND HERE – Habit relevant to show they operated in conformity with the habit on the occasion at issue.  
i. Businesses: Called Routine Practice or Custom
ii. Individuals: Habit or Custom
b. NOTE: Habit and routine is much more detailed than typical propensity evidence and thus viewed as much more reliable.  Character evidence usually fails 352 thus prohibited by codes.  
i. EXAMPLE: Propensity – “He drives carefully” versus “At RR crossings he always steps out of his car, walks up to the tracks, and looks both ways before crossing”
ii. THUS: You want to try to characterize your evidence as habit evidence and it will be admissible (assuming it is relevant).  
c. RULES
i. ALL JX: Specific Acts.
e. D’s or C’s Character Based Propensities in Prosecution’s Case-in-Chief – CRIMINAL
a. RULES
i. FRE
1. Never.  Exception for prior sex crimes of a similar nature including child molestation. 
ii. CEC
1. Never.  Exception for prior sex offense or domestic violence in a prosecution for domestic violence.  1106-1109
iii. CL
1. Never.
f. D’s Character Based Propensities Submitted by D or Prosecution to Rebut – CRIMINAL
a. NOTE: This is referred to as the Mercy Rule. 
i. Essentially: When burden of proof is beyond a reasonable doubt, character evidence may tip the scales in favor of D.  
b. RELEVANCY: Character evidence still needs to be relevant to the charges.  Thus D cannot bring in evidence of non-violence when the charge is fraud!
c. RULES
i. FRE: 
1. D can show via reputation and opinion;
2. Prosecution can rebut with reputation, opinion and specific acts to attack witness’ credibility.
3. Murder Cases: P may use evidence of V’s peacefulness to rebut defense claim that victim was aggressor (self-defense).  
a. NOTE: Does not apply in CA.  Self-defense does not introduce this evidence.  
ii. CEC
1. D can show via reputation and opinion;
2. P can respond with specific acts, reputation, and opinion.
a. IN ADDITION: P can use specific acts about D for violence if D challenges V’s character for violence!
iii. CL: 
1. D can show via reputation;
2. P can respond with reputation or specific acts to attach witness’ credibility as to D’s character.  
g. Victim’s Propensities in Defense Case-In-Chief or by Prosecution to Rebut
a. NOTE: Relevancy!
b. RULES
i. FRE: 
1. D can show via reputation or opinion;
2. P can respond with reputation, opinion, or specific acts to challenge witness’ credibility as to victim’s character.
3. Murder Cases: P may use evidence of V’s peacefulness to rebut defense claim that victim was aggressor (self-defense).  
a. NOTE: Does not apply in CA.  Self-defense does not introduce this evidence.  
ii. CEC:
1. D can show via reputation, opinion, or specific acts;
2. P can respond with reputation, opinion, or specific acts to challenge witness’ credibility as to victim’s character.
a. IN ADDITION: P can use specific acts/reputation/opinion about D for violence if D challenges V’s character for violence!
iii. CL
1. Reputation only.  
h. Character Relevant to Prove Intent/MO/Plan
a. General
i. Applies to:
1. Modus operandi – distinct and unique criminal signature.
2. Motive
3. Intent
4. Knowledge, etc.
ii. MO - FOUNDATIONAL ISSUE
1. Before you can show a modus operandi – you have to show by clear and convincing evidence that D was involved in the other crimes!  Tucker.  Otherwise – it isn’t coming in.  
2. THUS: Simply need to show that there is a signature crime element (pretty broad) and the D committed each of those crimes by clear and convincing evidence
a. DOES NOT MATTER IF THEY WERE ACQUITTED IN A CRIM TRIAL FOR IT.  Massey.  
i. AKA: Prosecutor’s rule.  
3. NOTE: CA defines MO broadly.  
b. RULES
i. FRE: 
1. Only via specific acts.
ii. CEC
1. Only via specific acts.
iii. CL
1. Only via specific Acts.  
19. Impeachment – Witness on the Stand
a. GENERAL
i. Dishonesty versus Untruthfulness
1. Dishonesty is broader.  
2. Example: Stealing is dishonest but it is not untruthful.
a. Essentially: There is lying and then there is stealing.  
b. Bad Character 
i. Evidence of a Witness’ Character for Truthfulness or Untruthfulness
1. NOTE: Only where used to attack or support the witness’ credibility
2. RULES
a. FRE
i. Reputation/Opinion – After truthful character attacked
b. CEC
i. Reputation/Opinion – After truthful character attacked.  
c. CL
i. Reputation – After truthful character attacked.
ii. UN-CONVICTED Prior Bad Acts
1. RULES
a. FRE
i. On cross-examination
1. Specific instances of truthfulness/untruthfulness only;
a. THINK: Lying.
2. Without resort to extrinsic evidence;
3. Asked in good faith;
4. Subject to 403.
b. CEC
i. Generally: Prior specific un-convicted bad acts are not admissible.
1. HOWEVER: Harris appears to allow evidence of specific acts that speak to a witness’ credibility in CRIMINAL cases only.  Comes from initiative process – subject only to 352.  So if it indicates dishonesty    
c. CL:
i. Any specific acts that tend to discredit including but not limited to all felonies.  
iii. Prior Convictions
1. FRE
a. Felonies
i. Witness is NOT D
1. Any felony – subject to 403.  
ii. Witness is D
1. Only admissible if probative value exceeds its prejudicial impact
a. NOTE: Not the same as 403.  403 requires the prejudicial impact to SUBSTANTIALLY outweigh its probative value to be excluded.  This is much more demanding.  
b. Misdemeanors
i. NOT SUBJECT TO 403 – ALL ARE ADMISSIBLE SO LONG AS:
1. They involve dishonesty.
c. BOTH SUBJECT TO
i. 10 Year Limitation Rule: If more than 10 years has passed from the date of conviction or date of release (whichever is later) – the conviction is PRESUMED prejudicial and not admissible.
1. UNLESS: Probative value SUBSTANTIALLY outweighs prejudicial impact.  Opposite of 403.  
2. CEC
a. Criminal
i. Felonies
1. Witness is NOT D
a. Admissible unless pardoned.
2. Witness is D
a. RULE: For a prior felony conviction to be admitted, it must meet both the Beagle factors and be a crime of moral turpitude.
b. Beagle Factors (Applying 352)
i. Age of crime;
ii. Does it really relate to honesty/dishonesty? (e.g. perjury and moral turpitude)
iii. Similarity of prior conviction with charge – any less prejudicial convictions? (More similar – more prejudicial)
iv. Would the fear of jury hearing of prior conviction prevent D from testifying?
c. Moral Turpitude Crimes: Possession with intent to distribute; aggravated child neglect, etc.  
d. NOT Moral Turpitude Crimes: Possession for personal use; simple child neglect; battery.  
i. THRESHOLD: Without moral turpitude, there is not even logical relevance to the prior felony conviction and it cannot be admitted.  
ii. Misdemeanors
1. Witness is NOT D
a. Misdemeanor if it relates to honesty or dishonesty.  
2. Witness is D
b. Civil
i. Felonies
1. RULE: May be used to impeach the witness. 
ii. Misdemeanors
1. RULE: Misdemeanors can never be used in civil cases.  
3. CL
a. Any specific acts that tend to discredit including but not limited to all felonies.  
c. Specific Unrelated Error (Impeachment by Contradiction)
i. Collateral Matters: Matters unrelated to material issues in the case and relevant only to impeachment of the witness (introduced by the witness).
1. ESSENTIALLY: Only reason you are impeaching is because they were wrong about something.  
2. POLICY: Time saving device.  Not going to cause any problems if it ain’t exactly right.  
ii. RULES 
1. FRE
a. No extrinsic evidence allowed.
b. Must take witness’ answers. 
2. CEC
a. Subject only to 352.  May allow other information in if relevant – usually only if it won’t take an inordinate amount of time.
3. CL
a. No extrinsic evidence allowed.
b. Must take witness’ answers. 
d. Defective Capacity
i. CAPACITY
1. Psychological;  Hiss
2. Physical;
3. Educational, etc. 
ii. RULE: Attorney can resort directly to any extrinsic matters to attack a witness’ capacity to testify.  
1. THUS: Capacity is always relevant and never collateral.  
e. Bias
i. BIAS
1. Evidence that the witness could have a reason to give less than truthful testimony.  
ii. RULE: Bias is always considered material and never collateral.  Only subject to 352/403.   Attorney may resort directly to extrinsic evidence.   
1. COMMON-LAW: Attorney cross examining witness would have to lay the proper foundation while the witness is still on the stand.  
f. Prior Inconsistent Statements
i. Defined
1. Evidence of prior statement that is inconsistent with the witness’ testimony at trial.  Not offered for the truth but to show that W has said inconsistent things about the issue to which she is testifying.
ii. RULES
1. FRE – SUBJECT TO EXCEPTION FOR INTERESTS OF JUSTICE
a. To admit extrinsic evidence of a prior inconsistent statement Either:
i. Both; or
1. Chance for W to explain or deny; and
2. Other party can question W on statement. 
ii. Lay Foundation: (Time/place/person while W on the stand).
b. Presentation of Writing
i. Not required to show W document but must present to opposing counsel if requested.  
2. CEC – SUBJECT TO EXCEPTION FOR INTERESTS OF JUSTICE
a. To admit extrinsic evidence of a prior inconsistent statement EITHER:
i. Chance for witness to explain/deny;
ii. W has not been excused; or
iii. Lay Foundation: (Time/place/person while W on the stand).
b. Presentation of Writing
i. Not required to show W document.  	Comment by Samuel Greenberg: Have to show opposing counsel? – Code does not specifically require.
3. CL
a. To admit extrinsic evidence of a prior inconsistent statement:
i. Lay Foundation: (Time/place/person while W on the stand).
b. Presentation of Writing
i. Rule in Queen Caroline’s Case: Must present witness with writing before impeaching.  
g. Prior Consistent Statements (Rehabilitation of Character)
i. RULES – (Note: Under FRE/CEC Can use Either Technique)
1. When Opposing Party Argues W Recently Fabricated Story via Motive
a. FRE/CEC/CL RULE: Statements consistent with W’s current testimony are admissible if they were made before the date of W’s alleged motive to lie.  They are inadmissible after this date.  
2. When Opposing Party Introduces W’s Prior Inconsistent Statement
a. FRE/CEC RULE: Statements consistent with W’s current testimony are admissible if they were made before the date of W’s alleged prior inconsistent statement.  They are inadmissible after this date.  
i. FED: Prior consistent statements are not required to be under oath to be admitted – broader exception.  
3. Admissible for Truth (Hearsay Exception)?
a. FRE/CEC RULE: Yes.  
b. CL: No – impeachment only.  
20. Documentary Evidence
a. Best Evidence
i. General
1. When an Issue: If a W testifies as to the contents of a writing (meaning: he got his knowledge from the writing) – then W has made the contents of the writing an issue in the case.  
a. EXAMPLE: W is asked to compare his knowledge of a hearing to a transcript.  Not only is W’s knowledge implicated, but the accuracy of the transcript is at issue as well.  Meyers.
b. EXAMPLE: W is a radiologist who read x-ray of injury.  Did not bring X-ray’s so simply testified as to what he saw on there.  Best evidence triggered – need to see the X-ray!  Sirico. 
2. When NOT an Issue: W testifies from his own memory
a. EXAMPLE: Man testifies about the earnings of his company.  Do not need the accounting books because he knew this knowledge before it was recorded.  Herzig.  
b. KEY: Was the information available to W before or after it was recorded?  If after – you may have a best evidence issue!
3. Writing?  VERY Broad – essentially includes all written/photos/movies/papers/mechanical/electronic etc.  
a. REMEMBER: Just because a writing exists does not mean you have a best evidence problem!
4. Duplicates: Defined as highly accurate reproductions.  
5. Secondary Evidence: Not original or duplicates.  Thinks typewritten or handwritten copy.  
6. General Rule: When W testifies to the content of a writing, the original must be produced or there must be an excuse.
ii. RULES
1. FRE
a. NOTE (1007): If party whom contents of a writing is being offered against gives testimony about it – rule does not apply.  
b. Duplicates Rule - 1003
i. RULE: Duplicate is admissible as original unless
1. Dispute related to authenticity of original; or
2. Circumstances would be unfair to admit duplicate over original.  
ii. ESSENTIALLY: Burden is now on opponent of the evidence – change from the common-law.  	Comment by Samuel Greenberg: Verify
c. Secondary Evidence - 1004
i. RULE: Other evidence (not original or duplicate) is allowed about contents of a writing if:
1. Original lost or destroyed (not in bad faith);
2. Originals not obtainable by judicial process;
3. Original in possession of opponent and he will not produce it; or
4. Writing is not closely related to issue. 
2. CEC
a. Duplicate Rule - Repealed
i. No duplicate rule.  Deals only with secondary evidence.  
b. Secondary Evidence - 1521
i. Written
1. RULE: Written secondary evidence admissible unless
a. Genuine dispute concerning material term and justice requires exclusion; or
b. Admission would be unfair.  
ii. Oral - 1523
1. RULE: Oral secondary evidence admissible only if:
a. Party does not have a copy; and
b. Original lost, destroyed or collateral (not by fault of party).
2. NOTE: More burdensome than FRE.  Oral burden of proof is on proponent here.  
iii. Criminal  - 1522
1. RULE: In addition to 1521, secondary evidence inadmissible in criminal trial if:
a. Original in possession of proponent; and
b. Proponent has not made available to other side at or before trial.
2. EXCEPT: Duplicates, collateral matters, public records
3. CL
a. Duplicate Rule
i. RULE: Admissible as originals if original unavailable.
b. Secondary Evidence
i. RULE: Burden on proponent to prove reliability of the secondary evidence.  
b. Authentication (Admissibility – Other Rules Still Apply)
i. General RULE: Proponent of the writing must show that the writing is what the proponent claims it to be
ii. Generally for Voice
1. Caller Identification (FRE Rules – Prob CA)	Comment by Samuel Greenberg: Verify
a. By evidence call was made to number assigned by phone company and
i. If Person: Circumstances (including self-identification_ show the person answering to be the one called.
ii. If Business: Call related to business transacted over phone.  
2. Callee Identification
a. More difficult – statutes have not caught up with caller ID.
b. Someone testifying they recognize the voice;
c. Self-identification.  
iii. JX RULES
1. FRE
a. Authentication Methods
i. Testimony of W with Knowledge
ii. Non-Export Opinion on Handwriting
1. E.G: Spouse
iii. Comparison with Authentic;
iv. Distinctive Characteristics;
v. Voice ID;
vi. Telephone Conversations
vii. Public Records; 
viii. Ancient Documents (20 years)
b. Self-Authentication – No Other Evidence Required
i. Public documents under seal;
1. Or if certified under seal
ii. Foreign Public Documents;
iii. Certified Copies of Public Records;
iv. Official Publications;
v. Newspapers and Periodicals;
vi. Trade inscriptions;
vii. Commercial paper;
viii. Acknowledged Documents
2. CEC
a. General RULE: Mere recitation of a name is insufficient to authenticate a writing.  Mancari.  
b. RULES
i. 1401 BIG RULE: Original must be authenticated before secondary evidence is admissible;
ii. 1417: Handwriting via expert or someone familiar;
iii. 1420: Writing was received in response to a letter to the alleged author (reply rule);
iv. 1421: Writing has contents only the alleged author would know.
c. THUS: In trademark situations, CA makes it really hard to get evidence in as the Mancari rule still stands.  
3. CL
a. General RULE: Mere recitation of a name is insufficient to authenticate a writing.  Mancari.  
21. Privileges
a. General
i. Process
1. Did the communication take place within the relationship required for the privilege?
2. Was the communication confidential?
a. MEANING: If the holder reveals it – there is no confidentiality!
3. Who can claim the privilege?
4. Has the proponent acted in a way to destroy the privilege?
ii. Impersonators:  If client has reasonable belief – privilege still attaches. 
1. NOTE: Does not seem to apply to psychotherapist. 
iii. Death
1. FRE: Looks as if all privileges survive death.  
a. EXCEPT: Possibly marital privilege.  
2. CA: Not the case.   
b. Attorney-Client Privilege (Communications between Lawyer and Client)
i. General
1. General Rule: Once attorney-client privilege exists, it is impenetrable.  
2. Holder: Client is the holder of the privilege.  
a. NOTE: Only applies to statements between lawyer and client – not the actual information.  
b. DOES NOT APPLY TO OBJECTS
c. Ethics v Privilege: Attorney who discloses privileged communications has not waived privilege because it is not his to waive.  He has violated ethical cannons however.  
3. Only Between Lawyer and Client for Purposes of Services or Advice
4. RULES:
a. Identity RULE: Attorney cannot be compelled (nor may he) to reveal the identity of his client.  
i. Evidence: Attorney cannot keep evidence used in a crime (it may be seized from him) – however when he turns it over to authorities he is not required to reveal identity.
ii. HOWEVER: Does not extend to others who may know the identity from other circumstances (i.e. bank teller in IRS case).
b. Disclosure to Third Parties RULE: Privilege is not waived if a third party overhears the privileged communications unless third party knew or should have known of the third party’s presence.
c. Translator Exception: Persons obtained by the attorney for the sole purpose in assisting with the litigation by facilitating communications are covered by the privilege.  
i. INCLUDES: Translators, doctors, engineers, etc.  
d. Hiring RULE: Privilege extends to the process of hiring an attorney.  
i. HOWEVER: Does not apply to circumstances where someone hires an attorney for SOMEONE ELSE.  
e. Crime of Fraud Exception: Privilege does not extend to discussions where client seeks lawyer to help plan or commit a crime.  	Comment by Samuel Greenberg: Not just Atty offering to aid?
i. NOTE: Avoiding arrest does not appear to be included (yet).  
f. Death of Client
i. FRE: Privilege extends beyond death unless adverse to client interests.  
ii. CA 957: Privilege extinguishes at death of client.  
g. Corporations	Comment by Samuel Greenberg: Who can waive corporate privilege?
i. Control Group RULE: President/Upper Management and board of directors clearly covered by this privilege; also
ii. Others: People involved in the subject matter of the litigation and were directed to speak to the attorneys are covered.  
h. Additional CA Rule
i. 956.5 RULE: Privilege does not apply if lawyer reasonable believes disclosure is necessary to prevent death or serious bodily harm to an individual.  
c. Work Product Privilege
i. DEFINED: All of the items prepared by attorney in assisting his client’s case.  
ii. RULE: Work-product may be pierced when there is a strong need for the materials.
1. ESSENTIALLY: No other way to get them.  Not mere inconvenience or expense – but the death of a witness interviewed by the opposition.  
d. Patient-Physician Privilege
i. General
1. Structured much like the attorney client privilege.  However its exceptions essentially swallow the rule.  
ii. FRE
1. NOTE: Unsure of its existence.  Not firmly established by common law.  
iii. CEC
1. Pretty Much Useless
a. Cannot be used in 
i. Criminal Trials (998); or
ii. Personal Injury Suits (996).
2. Patient-Litigant Exception (Why It Can’t Be Used in Personal Injury Suits)
a. 996 RULE: If P files claim making an issue of his injury/condition there is no privilege surrounding that privilege/condition.  
e. Patient-Psychotherapist Privilege
i. General
1. Relatively new privilege.  
2. Narrower exceptions than doctor-patient.  
3. Same basic structure as the attorney-client privilege.  
4. Applies To: MDs/PHds/Social Workers/Therapists, etc.  
a. NOTE: Still patient’s privilege.  If they don’t want to assert – you cannot assert it.  In Re Lipshitz.  
ii. RULES
1. RULE: Applies in criminal trials.  
2. Patient Litigant Exception: Applies only if emotional distress is a principal or significant claim in the case.  
a. THUS: Not all the records but limited to emotional distress particular to that claim if significant.  Generalized pain and suffering not going to get it in.  
b. EXAMPLE: Insanity/Mental Distress/Any Psychiatric Defense
3. Dangerous Patient Exception
a. RULE: If psychotherapist reasonably believes patient is a danger to himself or others and disclosure is necessary to prevent harm – privilege will not attach to that session or any future sessions
i. NOTE: Confessions to past crimes do not undo the privilege.  
ii. HOWEVER: Privilege still attaches to past sessions.
iii. Need to be Revealed? Even if shrink does not reveal – privilege does not apply.  
4. Exceptions
a. Shrink appointed by Court;
b. Crime fraud.  
f. Priest-Penitent
i. RULE: Communications between a priest and pentinent are privileged
1. NOTE: Held by both.  Did not want to see a bunch of priests in jail since they answer to a higher power.  
g. Marital Privilege
i. Nifty Chart
	Timeline ------------------------
	Disabling
	Communication

	Marriage
	Communication
	
	Testimony
	YES
	YES

	Communication
	Marriage
	
	Testimony
	YES
	NO

	Marriage
	Communication
	Divorce
	Testimony
	NO
	YES

	Communication
	Marriage
	Divorce
	Testimony
	NO
	NO


ii. Marital Disabling Privilege (Prospective Privilege)
1. Purpose: To avoid destroying existing marriages.
2. Applies: If H&W are married on date of the testimony.
a. CA 972(f) RULE: Does not apply for sham marriage to prevent testimony.  
b. Trials
i. FRE: Criminal only.  No privilege here in Civil.
ii. CEC: Applies in criminal and civil.  
3. Holders
a. FRE/CEC: Only the W spouse holds the privilege.
b. CL: Both spouses hold privilege.  
4. Victim Exception (Policy – Forced Testimony)
a. RULE: W spouse cannot invoke privilege in criminal case where:
i. W spouse is a victim;
ii. Child of either spouse is a victim;
iii. Third party victim injured while party spouse committing crime against W spouse.  
b. Crime or Fraud Exception: Privilege does not apply if communication was made to enable or aid anyone in committing a crime or fraud.  
iii. Marital Communication Privilege (Retrospective Privilege)
1. Purpose: To encourage open and honest communications in a marriage.
2. Applies: If H&W were married at the time of the communication and communication was made in confidence.  
a. THUS: No third parties can be present.  
3. Held: Technically by both parties.  
a. CA EXCEPTION: In criminal trials – W spouse may be forced to testify if party spouse wants them to.  
4. Victim Exception (Policy – Forced Testimony)
a. RULE: W spouse cannot invoke privilege in criminal case where:
i. W spouse is a victim;
ii. Child of either spouse is a victim;
iii. Third party victim injured while party spouse committing crime against W spouse.  
5. Crime or Fraud Exception: Privilege does not apply if communication was made to enable or aid anyone in committing a crime or fraud.  
h. Reporter Privilege	
i. FRE
1. RULE: Reporter has no privilege to hide his source.  May hold in contempt.
ii. CEC
1. RULE: Constitutional amendment states reporter has privilege to his info and sources and may not be held in contempt for refusing to reveal.
a. HOWEVER: Other punishments still kosher.  	Comment by Samuel Greenberg: Verify
i. Governmental Privileges
i. Civil
1. RULE: Government may assert privilege if:
a. Letter from the head of a federal department;
b. Head understands his decisions; and
c. Indicated national security is at issue.
2. In Camera: Prohibited.  
ii. Criminal
1. RULE: Government may assert privilege, however if it is relevant to the prosecution of a D, refusing to hand it over violates due process and the case must be dismissed.
2. Nixon RULE: Criminal D’s due process rights trump a generally assertion of executive privilege.
a. NOTE: assertion of military/government secrets may have changed the outcome here.    
b. In Camera: Allows Judges to examine information in camera to make this determination.  

